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CAROLINE CARSON VS. MARY E. HYATT, &C., ET AL. 1 


1 No. 1. 
UNITED STATES OF AMERICA. 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of South Carolina, Greet- 
ing: 

[Seal of the Supreme Court of the United States. ] 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of South Carolina before you, or some of you, being the high- 
est court of law or equity of the said State in which a decision could 
be had in the said suit between Mary E. Hyatt, widow and heir-at- 
law of Edmund Hyatt, deceased; Mary A. Hyatt, as executrix and 
devisee and beir-at-law of Edmund H yatt, deceased ; Joaquin Del- 
monte, executor of the said Edmund Hyatt, deceased; and Julia 
Delmonte, as devisee and heir-at-law of the said Edmund Hyatt, de- 
ceased,as complainants, and William McBurney, William Hassel- 
tine, Alfred L. Gillespie, and Thomas R. McGahan, members of the 
late firm of Hyatt, McBurney and Company, and Caroline Carson, 
as defendants, wherein was diawn in question the validity of a treaty 
or statute of or an authority exercised under the United States, and 
the decision was against their validity; or wherein was .drawn in 
question the validity of a statute of or an authority exercised under 
said State, on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the decision was in 
favor of such their validity; or wherein was drawn in question the 

construction of a clause of the Constitution or of a treaty or 

2 statute of or commission held under the United States, and 

the decision was against the title, right, privilege, or‘ exemp- 
tion specially set up or claimed under such clause of the said Con- 
stitution, treaty, statute, or commission, a manifest error Lath hap- 
pened, to the great damage of the said Caroline Carson, as by her 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under vour seal, distinctly and openly, vou 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the sec- 
ond Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 20th day of November, in the year of our 
Lord one thousand eight hundred and eighty-two. 

JAMES H. McK ENNEY, 
Cle rk of the Supreme Court of the United Stati g. 

Allowed by— 

M. R. WAITE, 
1—245 Chief Justice U. 8. 
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o | Endorsed. | The United States of America. Supreme Court. 
P The State of South Carolina. In supreme court, Mary A. 
Hyatt, exe’x, et al. vs. William-McBurney & others. Writ of error. 
Supreme court of South Carolina. Clerk’s office, Columbia, 8. © 


tiled Nov. 24. LSS. Albert M. Boozer. ele rk. 


4 No. 2. 
Nov. 207TH, 1882. 


To Wm. Mecburney, Win. Haseltine, Alfred lL. Gillespie, VY Thomas 
R. MeGahan, members of the late firm of Hyatt, McBurney & Co.: 


You ul hereby notified that Caroline Larson intends LO prosec ite 
a writ of error from the Supreme Court of the United States éo the 
supreme court of the State of South Carolina to review the decree of 
the latte r court. made on the 28th day of October. 1SS2, in the case 
of Mary A. Hyatt, Joaquin Delmonte, Mary E. Hyatt,and Juha Dei- 
monte agaist you and the said Caroline Carson. 
| picase inform us by notifving A. G. Magrath, al his 
office, No. broad street, ¢ harleston, S. cz. if you, or any one of you, 
will join in the said writ of error. If you do not signify your inten- 
tion to do so the said Caroline Carson will sue out the same alone. 
JAMES LOWNDES, 
With hrm A. G. MAGRATH anp 
H. E. YOUNG, 


Ait’y’s for Caroline ( arson. 
5 No. 3. 
Copy. 


The United States of America to Mary A. Hyatt, Joaquin Delmonte, 
Mary E. Hyatt, Julia Delmonte, William McBurney, William 
Hasseltine, Alfred L. Gillespie, Thomas R. McGahan, Greeting: 


You are hereby ete d and admonished LO he and appear ata Su- 
preme Court of the l nited States, to be hoiden ut Washington On 
the second Monday of October next, pursuant to a writ of error tiled 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Caroline Carson is plaintiff in error and you are de- 
fendants in error, to show Cause, if any there be. why the decision 
rendered against the said plaintiffin error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 20th day of November, in 
the year of our Lord one thousand eight hundred and eighty-two. 

M. R. WAITE, 
Chief Justice U.S. 


——- 
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{} No. 4. 
Benjamin Huger Rutledge. Henry edward Young. 
LAW Orrice or RutrLtepGe & Youna, 
26 BROAD STREET, CHARLESTON. S C., Nov. 20th, 1882. 
To Wm. McBurney, Wm. Haseltine, Alfred L. Gillespie, & Thomas 

R. MeGahan, members of the late firm of Hyatt, McBurney & Co.: 

You are hereby notified that Caroline Carson intends to prosecute 
a writ of error from the Supreme Court of the United States to the 
supreme court of the State of South Carolina to review the decree of 
the latter court, made on the 28th day of October, 1882, in the case 
of Mary A. Hyatt, Joaquin Delmonte, Mary E. Hyatt,and Julia Del- 
monte against you and the said Caroline Carson. 

You will please inform us by notifying A. G. Magrath, Esq., at 
his othee, No. 74 Broad st., Charleston, me <2. if you, OF any one ot 
you, will join in the said writ of error. If you do not signify your 
intention to do so the said Caroline Carson will sue out the same 


alone. 


JAMES LOWNDES, 
With him A. G. MAGRATH aAnp 
H. E. YOUNG, 


Attys for Caroline Carson. 


7 STATE OF SoutH CAROLINA, Charleston County: 


oe 


Personally appeared before me R. G. O’Neaie, who, being duly 
sworn, says: That on the twentieth day of November, 1882, he served 
Thomas R. McGahan and Wm. McBurney with copies of the within 
notice by leaving au COpyY of the same with each of them, and that he 
knows the persons so served to be Thomas R. McGahan and Wm. 
McBurney; that he did not serve Wm. Haseltine and Alfred L. 
Gillespie, because, afier due and diligent search, he could not find 
them, and that he 1s informed that they reside beyond the limits of 
the State, to wit, Wm. Haseltine in Texas, and Alfred L. Gillespie In 
Tennessee, though where in such is unknown to him 


R. G. O'NEALE. 


Sworn to before me this 20th day [of] Nov., 1882. 
[Seal Jennings W. Perry, Notary Public, Charleston, 5. ©.] 
JENNINGS W. PERRY, 
Not. Pub. 
8 [Endorsed:] Summons. Writ in error. HUyait, exe’x, vs. 
McBurney et al. Summons. Caroline Carson. Supreme 
court of South Carolina. Clerk’s office, Columbia, S.C. Filed Dee. 
12, 1882. Albert M. Boozer, clerk. 
0 The United States of America to Mary A. Hyatt, Joaquin 
Delmonte, Mary E. Hyatt, Julia Delmonte, William Me- 
Burney, William Hasseltine, Alfred L. Gillespie, Thomas R. Me- 
Gahan, Greeting : 
You are hereby cited and admonished to. be and appear at a Sn- 


4 CAROLINE CARSON VS. MARY E, HYATT, &C., ET AL. 


preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South (‘aro- 
lina, wherein Caroline Carson is plaintiff in error and you are de- 
fendants in error, to show cause, if any there be. why the decision 
rendered against the said plaintiff .in error, as in the said writ of 
error mentioned, should not be corrected. ancl why speedy, justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice.of the 
Supreme Court of the United States, this 20th day of November, in 
the year of our Lord one tLousand eight hundred and eight-two. 

M. R. WAITE, 
Chief Justice U.S. 


10 On the second day of December, in the year of our Lord 

one thousand eight hundred and eighty-two, personally ap- 
peared R. (y. ’Neele before me, the subseriber, ai Moultrie Morde- 
cai, a notary public for So. Ca., and makes oath that he delivered a 
true copy of the within citation to Thomas R. McGahan & Wm. Me- 
Burney, and that he has not served William Hasseltine & Alfred L. 
Gillespie, because he has been unable to find them, and he is In- 
formed that they are without the limits of the State, their where- 
abouts being unknown. 


R. G. ONEELE. 


Sworn to and subscribed the 4th December, A. D. 1882. 
[Seal T. Moultrie Mordecai, Notary Public for Charleston, 8. C ] 


T. MOULLRIE MORDECAL, 
Notary Public 8. C 


| Endorsed :] Original citation. Writ in error. Hyatt, exe’x, rs. 
McBurney ef al. Citation. Supreme court of South Crolina. Clerk’s 
office, Columbia, 8S. C. ‘Filed Dee. 12, 1882. Albert M. Boozer, 
clerk. Original. 


[ accept service 27th day Nov., 1882, of the within citation for 
Mary A. Hyatt, Joaquin Delmonte, Mary E. Hyatt, Julia Deimonte 
EDWARD McCRADY, Jun’r. 


1] No. 5. 


The Answer of the Justices of the Supreme Court of South Carolina to 
the Foreqoing Writ. 
The record and process, whereof mention is therein made, follow 
in these words, to wit: , . 


or 


CAROLINE CARSON VS. MARY E. HYATT, &C., ET AL. 
12 No. 6. 
Complaint for Foreclosure. 
STATE OF SoutH CAROLINA, Charleston County : 
In the Common Pleas. 


Mary A. Hyart, as Executrix and as Devisee and Heir-at-Law of 
the late Edmund Hyatt; Joaquin Delmonte, Executor of the said 
Edmund Hyatt, deceased ;, Mary E. Hyatt, Widow and Heir-at-law 
of the said Edmund Hyatt, deceased ; and Julia Delmonte, as De- 
visee and Heir-at-law of the said Edmund Hyatt, deceased, 

v8. 

Witi1aM McBurney, WILLIAM HasseLtine, ALBERT. L. GILLESPIE, 
and Thomas R. MeGahan, members of the late firm of Hyatt, Me- 
Burney & Co., and Caroline Carson. 


The complaint of the above-named plaintiff respectfully shows to 
this court : 3 
I. That the late Edmund Hyatt, a citizen of the State of New 
York, together with William MeBurney, William Hasseltine, Alfred 
L. Gillespie, and Thomas R. MeGahan, on the first day. of December, 
A. D. 1862, and for a long time prior thereto, were copartners, trading 
and doing business together under the name and style of Hyatt, Me- 
Burney & Co., in the city of Charleston and State aforesaid. 
13 II. That the said firm of Hyatt, McBurney & Co., on or 
about the said first day of December, A. D. 1862, purchased. 
a certain plantation hereinafter described from Elias N. Ball, a citi- 
zen and resident of the State of South Carolina, at the price of one 
hundred thcusand dollars, and on the —~— day of May, A. D. 1868, 
the said Elias N. Ball conveyed the same to the said William Me- 
Burney and Alfred 8. Gillespie, by the following description: “All 
that plantation or tract of land known es Dean Hall, situate on 
Cooper river, in St. John’s parish, Berkley, in the district of Charles- 
ton and State aforesaid, butting and bounding to the east on Cooper 
river, to the northwest on lands formerly of William Colleton, but 
now or late John Harleston and Dr. William Moultrie, to the west 
on White Hall plantation, hereinafter described, to the south on 
lands formerly of J. E. Holmes, now of Peter Gourdin, and having 
such form, dimensions, and descriptive marks as are represented on 
a plat thereof made by Henry Ravenel, surveyor, in .March, 1827, 
and containing twenty-six hundred acres, be the same more or less. 
Also all the tract of land situate in the same parish, known as White 
Hall, bounding east on Dean Hall, northeast on lands of John Har- 
leston and Dr. William Moultrie, northwest on land formerly of 
H. S. Ball, deceased, now of James Poyas, and southwest on land 
formerly of John C. Ball, and afterwards of William Ball, deceased, 
and having such form, dimensions, and descriptive marks as are 
represe mted on a ms made by R. Q. Pinckney, surveyor, in April, 
1837, and containing five hundred and twenty-six acres and twenty- 
three hundredths of an acre, more or less. Also all that parcel of 
land in the same parish, containing thirty-five acres and twenty- 
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one hundredtis of an acre, bounding north and east on Chicken 
Creek, and south and west on Midway or Back river, as the same 
was granted to W. A. Carson by the Siate aforesaid, on the fourth 
day of September, A. D. 1845, “with habendum unto the said Wil- 
liam McBurney and Alfred L. Gillespie, and the survivor of them, 
but to and for such uses, intents, and purposes as they, the said 
William MeBurney and Alfred L. Gillespie, or the survivor of them, 
should, by any deed in writ'ng, signed by them or him, in 
14 the presence of two witnesses, from time to time posse direct, 
or appoint, and until sueh limitation, direction, or appoint- 
ment to the only proper use and behoof of the said EF pont Hy: att, 
William Hesseltine, Thomas R. McGahan, and the said William Me 
Burney and Alfred L. Gillespie, their respective heirs and assigns, in 
such shares, interests, and proportions as they then were entitled 
to in the capital and profits of the then copartnership of Hyatt, 
McBurney & Co., which deed was duly recorded in the office of 
register of mesne conveyance for Charle ton county, then district, 
in book G, No. 14, p. 157. 
lit. That the said coparinership being about to ¢<pire cn the 51st 
day of May, A. D. 1863, the said Edmund Hyatt solid his interest 
in the copartnership property and assets to Willian McBurney, Will- 
jam Hasseltine, Alfred L. Gillespie, and Thomas R. MeGahan, the 
other copartners, scaring date the 8th: day of May, A. D. 1863, re- 
leased his interest in the said |) Jantation so that the said interest 
shou!d enure to the only proper use and behoof of the said William 
McBurney, William Hasseltine, Alfred L. Gillespie, and Thomas R. — 
McGahan, their respective heirs and assigns, In such proportions as 
they lately had as copartners in the capital and profits of the late 
copartnership of Hyatt, McBurney & Co., which deed was duly re- 
corded in the office of register of mesne conveyance for Charleston 
county, then district, in book 8, No. 14, p. 402. | 
IV. That to secure a bond of the said William McBurney, Will- 
iam Hasseltine, Alfred L. Gillespie, and Thomas R. McGahan to the 
suid Edmund Hyatt, conditioned for (‘:2 payment of forty thousand 
dollars given for the purchase of his interest in the said firm of 
Hyatt, McBurny & Co., the said William MeBurney and Alfred L. 
Gillespie, by their deed signed in oe presence of two witnesses, 
bearing date the said Sth day of May, A. D. 1865, declared, limited, 
and appointed the said plantation to the use of the said Edmund 
Hyatt, his heirs and assigns, as a mortgage to secure the said bond, 
which said mortgage was duly recorded in the office of register of 
mesne conveyance aforesaid, in book 5, No. 14, p. 399, as will more 
fully appear upon reference to the said deed. 
15 V. That the said Edmund Hyatt departed this life on or 
about the twentieth day of September, in the year of our 
Lord eighteen hundred and seventy-six, leaving of full force and 
unrevoked his last will and testament, whereby he appointed his 
daughter, Mary A. Hvatt, executrix, and his son-in-law, Joaquin 
Delmonte, executor; that the said Mary A. Hyatt and Julia Del- 
monte are devisees under the will, and beirs-at-law of the said Ed- 


~J 
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mund Hyatt, and that the said Mary E. Hyatt is the widow and 
heir-at-law of the said Edmund Hyatt. 

VI. That the condition of the said bond and mortgage has been 
broken, and that there is due to these plaintiffs and remaining un- 
paid on the said bond and mortgage a large amount. 

VII. That the said plantation above aescribed, and which was 
conveyed to the said William MeBurney and Alfred L. Giilesrie, 
and by them mortgaged to the said Edmund Hyatt, as above men- 
tioned, Was formerly the property of the late William A. Carson, 
who by his will, after certain specific bequests, devised the residue 
of his estate, in which was included the said plantation, to his execu- 
tors, or to such one of them as should qualify, with directions to sell 
the same upon such terms as he or they might deem most judicious, 
and to apply the proceeds of sale upon certain trusts for the benefit 
of his wife. Caroline Carson, and of his sons, William Carson and 
James P. Carson. That in pursuance of the said power and dirre- 
tion in the said will, Alexander Robertson and John F. Blacklock, 
executors of the said William A. Carson, sold and conveved the said 
plantation to the said Elias N. Ball, who mortgaged the same to the 
said executors to secure the credit part of the purchase-money 
thereof, which said bond and mortgage these plaintiffs are informed 
and believe was paid and satisfied, and do so charge. 

VIII. That these plaintiffs are informed that, subsequently to the 
said mortgage by the said William McBurney and Alfred L. Gillespie 
tothesaid Edmund Hyatt, that the said Caroline Carson, claiming in 
her own right, and as assignee of her sons’ interest under their father’s 
will, instituted proceedings ii. the United States circuit court for South 

Carolina against William MeBurney and Alfred L. Giilespie 
Lb and the other copartners of the firm of Hyatt, McBurney & 

Co., excepting the said Edmund Hyatt, to set up and fore- 
close the mortgage given by the said Elias N. Ball to the said execu- 
tors of William A. Carson, and that in such proceedings she has 
obtained a deerce in her favor as well as assignee of her sons’ in- 
terest as in her own right under the sala will, but that as neither 
the sad Edmund Hyatt nor these plaintiffs, nor any other person 
representing the seid Edmund [yatt since his death, were parties 
Lo the “aid proceedings these plaintiffs are not bound thereby. 

Wherefore the plaintiff’ pray that an account may be lad as to 
the amount due upon the bond from the said William MeBurney, 
William Hasseltine, Alfred L. Gillespie,end Thomas R. McGahan to 
the said Edmund Hyatt, and that the said mortgage may be fore- 
closed and the equity redemption barred, and the premises ordered 
to be sold, freed, and discharged from any lien or tncumbrance 
whatsoeve r of the said Caroline {‘arson, and the proceeds applied to 
to the payment of the said debt, and execution awarded for any 
balance which may remain due against the said William MeBurney, 
William Hasseltine, Alfred L. Gillespie, and ‘Thomas R. MceGahan, 
and that an account of the rents and profits of the ssid premises 
known as Dean Hall may be had of the defendants, or such of them 
as may now be in possession, or such as may hereafter come into 
possession, their agents and tenants, or any person or persons 
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claiming by, through, or under any of them from the filing of 
this complaint, and that a receiver may be appointed to take 
possession of the said premises and to receive the rents and profits 
arising from the saine. 
McCRADY & SON, 
Plaintiffs’ Attorneys. 


17 STATE OF SoutH CAROLINA, Charleston County : 

Personally appeared before me Edward McCrady, the younger, 
one of the members of the firm of McCrady & Son, plaintiffs’ at- 
torneys, who, being duly sworn,says: That the foregoing complaint is 
true of his own knowledge; that he makes this verification because 
the plaintiffs are residents of the State of New York and absent from 
this State; that the action is founded upon a mortgage, which is 
now sought to be foreclosed; which mortgage is In the possession of 
this deponent’s firm, and that all the material allegations contained 
in the complaint are within his personal knowledge. 


EDWARD McCRADY, Jun’r. 


‘Sworn to before me this 15th day of October, A. D. 1879. 
JOHN H. OSTENDOREF, 
Gr @G4.¢6 
A true cops 
JOHN H. OSTEN ribeye 
CGf#é@G.& 


No. 7. 
THe State Or SourH CAROLina, Charleston County : 


Mary A. Hyart dal , Plaintiffs, 
Us 
WILLIAM Mc Burnie ef al., Defendants. 


The defendant, Caroline Carson, for answer to the complaint of the 
plaintiffs herein, Says: 
Her husband, Wilitam A. Carson, of the parish of St. John’s, 
18 Berkley, of Charleston county, in the State of South Carolina, 
did, by his last will and testament, bearing date the 11th day 
of March, A. D. 1854, after making certain specific bequests, direct 
his executors, or such one as might qualify, to sell the residue of 
his estate; out of the proceeds of sale to pay his debts, to divide the 
balance of such proceeds into three equal parts, to hold one such 
third part in trust for his wife, Caroline Carson, the defendant, dur- 
ing her life, and to hold in trust the other two third parts for his 
sons, William Carson and James Petigru Carson, to be paid to them 
absolutely on their attaining the age of twenty-one years. ‘The rest 
and residue of his estate, including the remainder in the one-third 
part, to be held in trust for his wife, be bequeathed to his two said 
sons to invest absolutely, on their attaining the age of twenty-one 
years. 
He appointed Alexander Robertson and John Freer Blacklock ex- 
ecutors of his will and testament, and guardians of his sons. Refer- 
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ence is craved to the copy of the said will hereto annexed, which is 
to be taken as a part of this answer. 

2. William A. Carson died on the 17th August, 1856, and Alex- 
ander Robertson and John Freer Blacklock proved his will in the 
court of ordinary of Charleston county, and there qualified as execu- 
tors, and proceeded to sell the testator’s estate and execute his will. 
One part of his estate sold by them was a valuable rice plantation, 
not far from the city of Charleston, known as Dean Hall, which they 
sold to Elias N. Ball for $50,000. : 

For the unpaid portion of the purehase-money Elias N. Ball, on 
the 2d of March, 1857, executed to the said executors three bonds, 
‘ach in the penal sum of $18,000, and two, each in the penal sum of 
$8,000, conditioned, the three first named, each for the payment of 
$9,000, and the two last named, each for the payment of $4,000, in five 
equal successive annual instalments, from the l4th January, 1857, 
with interest from this date, payable annually. To secure these 
bonds Elias N. Ball, on the 2d March, 1857, executed to the said 
executors a conveyance, by way of mortgage of Dean Hall, which 
mortgage was, on the 11th Mareh, 1857, duly recorded in the mesne 

conveyance oftice, of Charleston county. 
19 3. On or before the 4th June, 1857, the said executors had 

sold the whole of the testator’s estate, and paid his debts, and 
they thereupon made distribution of the testator’s estate; and, in 
their character of executors, transferred to themselves, as trustees 
under the said will, the above-mentioned bonds and mortgage, viz., 
to themselves, as trustees of the defendants, one bond of $9,000 and 
one-third interest in one bond of $4,000, and to themselves, as trus- 
tees of her two sons, for each the same amount in bonds, making an 
aggregate of $31,000 in bonds. They then took and held, as trustees, 
the mortgage of Dean Hall, securing the said debt of $31. VOU. 

4. The defendant who, during the late war, adhered to the cause 
of the Union, early in 1861 left South Carolina and went to New 
York, where she has ever since resided and had her domicile. She 
believes that her absence from South Carolina was matter of no- 
torietv, and was known to McBurney and his copaiiners. Her 
son, William Carson, who came of age after 1863, left South Carolina 
and the Confederate States before the war, and has been absent ever 
since. Her son, James P. Carson, came of age after the late war. 
John Freer Blackiock was absent from the United States during the 
whole of the late war. 

5. In March, 18638, the firm of Hyatt, McBurney and Company, of 
Charleston, South Carolina, the copartners of which were the com- 
plainant’s testator, Edmund Hyatt, William McBurney, William 
Hasseltine, Thomas R. MeGahan, and Alfred L. Gillespie, entered 
into negotiations with the said Elias N. Ball for the purchase of 
Dean Hall. 

Finding the legal title encumbered with the said mortgage to the 
trustees of this defendant and her infant sons, the said Hyatt, Me- 
Burney and Company furnished to the said Ball their Confederate 
treasury notes of the nominal amount of the debt, secured by the 
said mortgage of Dean Hall, and proceeded and requested the said 
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Ball to obtain therewith a surrender of the bonds and mortgage by 
Alexander Robertson, the only trustee then in America. The said 
Ball, at the instance and request of Hyatt, McBurney and Company, 
thereupon induced the said Robertson, in breach of his trust, to 

surrender the said bonds and mortgage in consideration of 
20 the delivery to him of the said Confederate treasury notes. 

Thereupon, on the 23d of April, 1865, Ball conveyed Dean 
Hall to McBurney and Gillespie, in trust for or to the use of the 
copartners, Hyatt, McBurney and Company, in proportion to their 
interest in the partnership. 

6. On the 8th of May, 1863, Edmund Hyatt, as this defendant is 
informed and believes, came to a settlement with his copartners, and 
took in such settlement of his interest in the firm of Hyatt, McBur- 
ney and Company the bond and mortgage which the plaintiffs are 
seeking to enforce in this suit. The defendant is informed and be- 
lieves that no new consideration moved between Hyatt and his part- 
ners for the said mortgage. The said Hyatt acquired thereto no 
higher interest in Dean Hall than he bad under the said deed or 
than he had by his partnership equity in Dean Hall. 

7. The said mortgage held by Robertson was not satisfied until 
the 21st of July, A. D. 1866, when Robertson, alone at the instance, 
as this defendant believes, of McBurney, executed a satisfaction of it. 

8. The defendant was in New York at the time of the said trans- 
actions and knew nothing of them, and as soon as she heard of them 
repudiated them. Her sons were then both under age, and on com- 
ing of age repudiated them. The trustee, John Freer Blacklock, was 
at the time in Europe, and has repudiated them and refused to join 
in the satisfaction. In July, 1866, her sons assigned to the detend- 
ant all of their interest in the said bonds and mortgage. 

9. At the time of the surrender of the said bonds to Hyatt, Me- 
Burney and Company by Robertson they could have been exchanged 
in the market for more than double the amount in Confederate treas- 
ury notes of their face value. 

10. Hyatt, McBurney and Company had at the time of the said 
transactions full notice of the rights in “ Dean Hall” of this defend- 
ant and her sons. McBurney, one of the copartners, had knowledge 
in fact of the said rights and procured the said breach of trust to be 
committed by Robertson. The defendant is informed and believes 
that Hyatt bad full notice in fact of the said rights and aided the 

said McBurney in procuring the said breach of trust to be 
21 committed; that he knew of the absence of the defendant and 
John Freer Blacklock. 

11. On the 11th of August, 1866, this defendant impleaded in the 
circuit court of the United States for the district of South Carolina 
all of the copartners of Hyatt, McBurney & Co., except the said 
Hyatt, who could not be made a party by reason of his citizenship 
in respect of the matters hereinbefore set forth and prayed, that the 
said bonds surrendered by Robertson be declared valid and subsist- 
ing securities, and that the mortgage securing them be declared a 
valid and subsisting lien on “ Dean Hall,” and praying a foreclosure 
thereof, and it was so duly decreed by the said court on the 10th of 
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May, A. D. 1878, which said decree was affirmed by the supreme 
court at its October term, 1878. In pursuance of the said decree 
“ Dean Hall” was sold to this defendant by the marshal of the dis- 
trict of South Carolina at publie outery, on the 26th November, 
1S7, for the sum of dollars, and duly conveyed to this defend- 
ant. She prays that the record (see appendix) of the said suit may 
be taken as a part of this answer, and she says that the said decree 
adjudged her rights in the premises as against all the partners of 
Hyatt, McBurney & Company, and is a bar to this action. 

12. The plaintiffs, as this defendant is informed and believes, well 
knew of the said sale of Dean Hall, and stood by and gave no notice 
to the defendant of their intention to set up the said mortgage. 

15. She says that in any event the plaintiffs are estopped by the 
said decree from denying the validity of the said bonds and mort- 
gage held by Robertson as trustee, as aforesaid, or their priority to 
that of the plaintiffs, and she savs that they cannot enforce their 
said mortgage without first redeeming that ef the defendant. 

l4. The plaintiff’s testator by his last will and testament ap- 
pointed Abraham V. W. Van Vechten as executor of his last will 
and testament, and the said Van Vechten is a necessary party to 
this action. If the said Van Vechten be dead David F. Lee is a 
necessary party thereto; and the said Mary Ek. Hyatt is improperly 

joined as a party to this action. 
22 Whereupon this defendant prays that the said complaint 
be dismissed, and that she be adjudged her costs and ex- 
penses, 


JAMES LOWNDES, 
A. G. MAGRATH, 
Defendants’ Attorneys. 


No. 8. 
ry ’ ‘ ‘ ‘ - Y ; 3 F 
Cur STATE OF SoutH CAROLINA, Charleston County : 
In the Common Pleas. 


Mary A. Hyatt, as Executrix and as Devisee and Heir-at-law of 
the late Edward Hyatt; Joaquin Delmonte, Executor of the said 
Edmund Hyatt; Mary E. Hyatt, Widow and Heir-at-law of the 
said Edmund Hyait, deceased, and Julia Delmonte, as Devisee 
and Heir-at-law of the said Edmund Hyatt, 

vs. 

WittiaAM McBurney, WittiaM Hassectine, ALFRED L. GILLEsPIR, 
and Thomas R. MeGahan, members of the late firm of Hvatt, 
McBurney & Co., and Caroline Carson. 


The time for the defendants in this case to answer having ex- 
pired, on motion of MeCrady & Son, plaintiffs’ attorneys, it is ordered 
that the case be referred to W. D. Clancy, Esq., one of the ma~'urs 
of this court, to take testimony and report the same; and, with ‘le 
consent of the said plaintiffs’ attorneys, it is further ordered that the 
defendant, Caroline Carson, do have further time to answer the com- 
plaint herein, to wit, until the twenty-fourth day of January next, 
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and that she be allowed to file the same, under the signature of her 
counsel, who has entered an appearance in the cause without oath 
thereto. 
December 16, 1879. 
A. P. ALDRICH. 


We consent. 
McCRADY & SON. 
A. G. MAGRATH. 
A true copy. 
JNO. H. OSTENDOREF, 
it. €2 P. Av Gy. S. 


23 No. 9. 
THE State oF SoutH CAROLINA, County of Charleston : 
In the Court of Common Pleas. 


kx parte CAROLINE CARSON in re Mary A. Hyatt, as Executrix and 
as Devisee and Heir-at-law of the late Edmund Hyatt; Joaquin 
Delmonte, Executor of the said Edmund Hyatt, Deceased ; Mary 
EK. Hyatt, Widow and Heir-at-law of the said Edmund Hyatt, De- 
ceased, and Julia Delmonte, as Devisee and Heir-at-law of the said 
Edmund Hyatt, Deceased, 

US. 

Witn1aAmM McBurney, WiLtiAM HaAssettTiIne, ALFRED L. GILLESPIE, 
and Thomas R. MeGahan, Members of the late firm of Hyatt, Me- 
Burney & Co., and Caroline Carson. 

To the honorable the judges of t!-e said court: 

Your petitioner, Caroline Carson, respectfully sheweth that the 
above-entitled suit is of a civil nature, and is now pending in this 
court ; the matter or amount in dispute is, exclusive of costs, the sum 
or value of five hundred dollars, and is of the value of over ten 
thousand dollars; that the controversy in tlie said suit is between 
citizens of different States, and between citizens of a State and ua 
citizen or subject of a foreign State; that your petitioner was at the 
beginning of this suit, and still is, a citizen of the State of Massa- 
chusetts ; that the said Joaquin Delmonte then was, and still is, a 
citizen or subject of Spain, and all the other parties, plaintiffs above 
mentioned, then were, and still are, citizens of the State of New 

York; that Wilham McBurney and Thomas R. MeGahan 
24 then were, and still are, citizens of South Carolina; that Al- 
fred L. Gillespie then was, and still is,a citizen of Tennessee ; 
and William Hasseltine then was, and still is, a citizen of California. 

Your petitioner further says that in the above-mentioned suit there 
is a controversy which is wholly between citizens of different States 
and between a citizen of a State and a foreign State, namely, be- 
tween the said plaintiffs and your petitioner, and which can be 
wholly determined as between them. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for her entering in said circuit court of the United 
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States, on the first day of its next session, a copy of the record i 
this suit, and for paying all costs that may be awarded by said cir- 
cuit court if the said court shall hold that this suit was wrongfully 
or improperly removed thereto. 

And she prays this honorable court to proceed no further therein, 
except to make the order of removal required by law and to accept 
the said surety and bond, and to cause the record herein to be re- 
moved into said circuit court of the United States in and for the 
district of South Carolina; and she will ever pray, &e. 

JAMES LOWNDES, 
Attorney for Petitioner. 
Filed February 16, 1880. 


25 No. 10. 
THE STATE oF SoutH Carona, Charleston County : 
In the Common Pleas. 
Mary A. Hyarv, Executrix, and Others vs. CAROLINE CARSON. 


Personally appeared before me James Lowndes, and made oath 
that he is the attorney of Caroline Carson, and has read her petition 
for the removal of the said cause to the circuit court of the United 
States for the district of South Carolina, and that the facts therein 
stated are true to the best of his information and belief, save that he 

cannot aver that Dean Hall is of greater value than five thousand 
dollars and five hundred dollars; that his information as to the 
domicile of Hasseltine is drawn from a statement made to him by 
some person, whose name he cannot recall; that his information as 
to the domicile of Caroline Carson is drawn from these facts, viz: 
That about the Ist July, 1877, he received in due course of mail a 
letter from the said Caroline Carson, dated at Brookline, Massachu- 
setts, in which she informed the deponent that she had made a dec- 
luaration or affidavit of her change of domicile from New York to 
Massachusetts; and that deponent continued to receive letters from 
her in the latter State during the month of Julv, 1877,and he knows 
her purpose to have been to “become a. citizen of M: assachusetts ; and 
he knows that she has not in fact for many years resided in New 


York. 
JAMES LOWNDES. 


26 District oF CotumBIA, County of Washington : 


Personally appeared James Lowndes, to me well known, and made 
oath to the foregoing paper this 14th day of February, A. D. 1880. 
LEMUEL BURSLEY, 
Notary Public. 


Sworn to before me this 14th day of February, A. D. 1880, at 
Washington, D. C. 
| i LEMUEL BURSLEY, 
Notary Public. 
Filed February 16, 1880. 


na A AOS et 
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No. 11. 


Know all men by these presents that we, James Lowndes and 
Henry E. Young, are held and firmly bound unto Mary A. Hyatt, 
Joaquin Delmonte, Mary E. Hyatt, and Julia Delmonte in the penal 
sum of five hundred 5's; dollars; the payment whereof, well and truly 
to be made unto the said Mary A. Hvatt, Joaquin Delmonte, Mary 
KE. Hyatt, and Julia Delmonte, their executors, administrators, and 
assigns, we bind ourselves, our heirs, executors, administrators, and 
assigns, Jointly and severally, firmly by these presents. 

Whereas Caroline Carson has filed a petition in the court of com- 
mon pleas of the county of Charleston, in the State of South Caro- 
lina, for the removal of a certain cause therein pending, wherein 
Mary A. Hyatt, Joaquin Delmonte, Mary E. Hyatt, and Julia Del- 
monte are plaintiffs and Caroline Carson, William McBurney, Will- 
iam Hasseltine, Alfred L. Gillespie, and Thomas R. MeGahan are 
defendants, to the cireuit court of the United States in and for the 
district ot South Carolina ; 

Now, if the said Caroline Carson, your petitioner, shall enter in 
said circuit court of the United States, on the first day of its next 
session, a copy of the record in said suit, and shall well and truly 
pay all costs that may be awarded by said circuit court of the United 
States if said court shall hold that said suit was wrongfully or im- 
properly removed thereto, then this obligation to be void; otherwise 
in full force. . 

Witness our hands and seals this 16th day of February, A. D. 1880. 

JAMES LOWNDES. & Ss. 
H. E. YOUNG. | Le ‘ 


As to the signature and seal of James Lowndes, in the presence 
of— 7 


HORACE W. UPPERMAN. 
As to the signature of H. E. Young— 
JENNINGS W. PERRY. 
Filed 16th July, 1880. 
27 Report of Master W. D. Clancy. 
THE State OF Soutnw Carouina, Charleston County: 
In the Common Pleas. 
Mary A. Hyatt, Ex’x, et al. vs Wu. McBunney el al. 
To the Honorable Bb. C. Pressley, judge of the first circuit: 


This case was referred to me by an order of this honorable court, 
bearing date the 16th day of December, 1879, “to take testimony 
and report the same.” I beg leave to respectfully report that I have 
been attended by the solicitors of the plaintiff, Messrs. McCrady & 
Son, and by the Hon. A. G. Magrath, representing the answering 
defendant, Caroline Carson. 
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The complaint and answer were duly read, and the plaintiff pro- 
ceeded to prove her bond and mortgage, all of which will more 
fully appear by the testimony, a copy of which is filed herewith. 

At the close of the plaintiff’s case the Hon, A. G. Magrath, coun- 
sel for Mrs. Caroline Carson, notified the master that he had on that 
day, to wit, the 16th day of February, 1880, filed a petition in the 
clerk’s office of the court of common pleas for Charleston county in 
behalf of Caroline Carson, the defendant, praying in her behalf the 
removal of this case into the United States court, and that it was 
his purpose not to proceed with this cause before the master. Mr. 
McCrady, Jr., then moved that the master file his report of the tes- 
timony taken in the cause, as directed by the order of reference. 

| beg leave to file also with this report and testimony a transcript 
of record in the case of Wim. McBurney et al. vs. Caroline Carson in 
the Supreme Court of the United States, introduced in evidence by 
the plaintiffs. 

All of which is respectfully submitted. 

Charleston, 8S. C., 27th February, 1880. 


W. D. CLANCY, Master. 
Mary A. Hyatt, et al. vs. Wu. McBurney, et al. 


28 7 Master's Orrice, February 3d, 1880. 

Ata reference held this day—present, Edw’d MeCrady, Jr., Esq. 
representing the plaintiffs; Hon. A. G. Magrath for the defendant, 
Mrs. Carson—Mr. McCrady read the complaint; Hon. A. G. Magrath 
the answer of Mrs. Carson. 

Copy of the record in Carson Us. Robertson et al. filed as an eX 
hibit to the answer of Caroline Carson. 

Reference adjourned. 


IpEM vs. IDEM. 


Masrer’s Orrice, bebruary 6, 1880. 

At a reference held this day—present, Mr. MeCrady, Jr.. Judge 
Magrath—Mr. MeCrady put in evidence bond of Wm. McBurney etal. 
to Edmund Hyatt, dated Sth May, 1865, conditioned to pay $40,000, 
with interest, 22d April, 1868. Mr. MeCrady admits a credit of 
$30,000 on said bond, with interest paid up to Ist January, 1879. 

The following were adinitted as in evidence by Jedge Magrath, 
from the printed brief in Carson vs. Robertson e¢ a/., to wit, the mort- 
gage of Elias Ball to executors of Carson, “ page 389.” 

Conveyance of Ball to McBurney and Gillespie, “ page 83.” 

Release from Hyatt of his interest in said conveyance to McBurney 
et al., “ page 87.” 

Appointment in the nature of a mortgage, McBurney et al. to 
Hyatt, “ page 87.” ! 

Mr. McCrady admits “will” of W. A. Carson, “ page 29. 

Account of the executors of Carson filed with judge of probate and 
admitted to be correct copy. (Certificate of judge of probate, 25d 
July, 1866, page 43 to 62, inclusive.). 


‘* 


16 CAROLINE CARSON VS. MARY E. HYATI, &¢., ET AL. 


29 Joun S. Riaas, a witness for the plaintiff, sworn by Mr. 
by Mr. McCrapy: 

Witness was a broker of real estate in the city of Charleston 
before and during the late war between the States; continued in 
this business up to the year 1866; was employed by parties to 
buy and sell real estate securities. On the 24th April, 18635, witness 
sold $500 worth of city of Charleston six per cent. stock for $1.32, 
o2 cents premium. 

Same day sold city stock at $1.30, 30 cents premium ; $500 Green- 
ville and Columbia R. R. bonds at $1.50, 50 cents premium ; Charles- 
ton and Savannah R. R. bonds—don’t know if they were Ist or 2d 
mortgage—at $1.46, 46 cents premium ; sold $1,700 city yl Charles- 
ton 6 per cent. stock at $.1323, 32} premium; $500 N. E. R. R. 
bonds—don’t know if they were Ist or 2d mortgage—at $1.27 4, 274 
premium; $670 city of Charleston 6 per cent. stock at S132, Sz 
premium. Payments were made in ( Confederate currency for all of 
the before mentioned sales. 

After the war city of. Charleston 6 per cent. stock varied from 50 
to 7) cents and.upwards on the $1. 


o 


Adjourned. 
IpeM vs. IDEM. 
Master's Orrice, February 10, 1880. 
At a reference held this day—Mr. MeCrady, A. G. Magarth— 
H. H. DeLeon, a witness for the plaintiff, sworn, — Mr. McCrapy : 
Witness has-been a stock and real estate broker in the city of 
Charleston for the last twenty years. May 22, 1863, witness sold 
North Eastern railroad Ist mortgage bonds at $1.50, 30 cents pre- 
mium, payment made in Confederate currency. Such securities 
were on the market from time to time, city stock and other securi- 
ties. All securities were at a premium in Confederate currency at 
that time; North Eastern R. R. bonds were regarded as a first-class 
security. 
Plaintiff closes. 
Reference adjourned. 
SAME vs. SAME. 


30 Master's Orrice, February 16, 1880. 


At a reference held this day—present, Hon. A. G. Magrath, Ed- 
ward MeCrady, Sr., Esq., Edward MecCrady, Jr., Esq —Hon. A. G. 
Magrath, representing the defendant, Caroline Carson, stated that 
he had this day filed a petition in the clerk’s office of the court of 
common pleas for Charleston county, praying among other things 
the removal of the cause into the United States court, and that he 
would not continue the references before the master. 
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Mr. McCrady, Jr., moved that the master file his report of the 
testimony taken in the cause, as directed by the order of reference. 
Adjourned. 

February 27, 1580. W. D. CLANCY, Master. 


A true copy. 

JOHN H. OSTENDORFF, 
C.C. P. & G.S. 
SOUTH CAROLINA: 

In the name of God, amen. I, William A. Carson, of St. John’s, 
Berkley parish, Charleston district, and State aforesaid, planter, 
being of sound and disposing mind and memory, do make and de- 
clare this to. be my last will and testament, hereby cancelling and 
revoking ali former wills and testaments by me heretofore made. 
It is my desire that I should be buried by the side of my mother in 
St. Michaels churchyard, Charleston. 

Imprimis. I give and bequeath to my wife, Caroline Carson, the 
sum of two thousand dollars, to be paid her by my executors as 
soon after my decease as convenient; also the entire furniture of her 
bed-rooms in the country and city; also my piano, carriage, and 
pair of horses. 

Item. I give and bequeath to my son, William Carson, my gold 
watch and negro boy, Van Buren. To my son, James P. Carson, my 

silver watch, made by Tobias, and my gun and my negro 
31 boy, Neptune. And to my sons, William Carson and James 

P. Carson, jointly, all the rest of my guns, pistols, and swords, 
my stock of wines and liquors of every kind, my books, mathemati- 
cal instruments, telescopes, microscopes, barometers, &e., and all ny 
plate and silverware, spoons, forks, &c., and plated ware of every 
kind whatsoever. Also my writing-desks; also my dwelling-house 
and lot of land on Sullivan’s Island, with all the furniture and chat- 
tels of every kind therein and on my said premises, together with all 
the boats of every kind, usually kept there by me for my use and 
convenience. 

Item. I give and bequeath to my friend, John F. Blacklock, my 
slave Hector (carpenter). 

Item. I giveand bequeath to my sons, William Carson and James 
P. Carson, and the survivor of them, my slaves, Matilda, Blanche, 
and her child Meeta, and I enjoin it upon my said sons and the 
survivor of them that, in consideration of their fidelity and services 
to me, they be treated with special kindness and indulgence. 

Item. I order and direct my executors, or such one as may qual- 
ify hereon, to sell all the rest of my estate, real and personal, as 
soon alter ny decease and upon such terms as they or he may deem 
most judicious. Until such sale takes place I order and direct my 
executors to apply so much of the income of my estate to the main- 
tenance and support of my wife and children and the education of the 
latter as they or he in their d‘scretion may deem fit and proper. 
From the balance of the income until the sale, and from the pro- 
ceeds of sale, I order and direct my debts to be paid, and then the 
residue of the purchase-money to be divided into three equal parts, 

d—245 


18 CAROLINE CARSON VS. MARY E. HYATT, &¢., ET AL. 


and held by my executors, or my qualified executor, in trust for the 
following purposes, viz: 

1. To pay the interest arising from one-third part thereof to my 
wife, Caroline Carson, for and during the term of her natural life, 
and the legacy and provision herein made for her shall be in heu 
and bar of dower and every other claim shé may set up on my es- 
tate. 

2. To pay and apply the interest arising from another third part 

thereof to the maintenance, education,and suppcrt of my son, 
o2 William Carson, during bis minority, 1f they deem so much 

necessary, and, upon his attaining the age of twenty-one 
years, the capital or principal thereof, and its accumulation, if any, 
to be paid over to him absolutely ; and— 

3. ‘To pay and apply the interest arising from the remaining third 
part thereof to the maintenance, education, and support of my son, 
James P.’Carson, during his minority, if they deem so much neces- 
sary,and, upon his attaining the age twenty-one years, the capital or 
principal thereof and its accumulations, if any, to be paid over to 
him absolutely. 

Should either of my said sons depart this life before attaining the 
age of twenty-one years, 1 give and bequeath the share of the one 
SO dying to his surviving brother absolutely. But should both die 
before that period, I give and bequeath both their said shares to my 
next of kin by consanguinity. 

Item. I give, devise, and bequeath all the rest and residue of my 
estate, including the aforesaid third part after my wife’s death, to my 


two sons, William Carson and James P. Carson, or the survivor of 


them, should either die under the age of twenty-one years, but should 
both my said sons depart this life before attaining that age, | then 
give, devise, and bequeath both their said shares to my next of kin 
by consanguinity. 

Item. I authorize and empower my executors or qualified executor 
to vest and reinvest the purchase-money of my estate so as aforesaid 
to be held in trust by them in such public or private securities or 
stocks us they may deem best. 

Lastly. | nominate, constitute, and appoint my friends, Alexander 
Robertson and Jchn IF. Blacklock, executors of this my last will and 
testament and testamentary guardian of my children. 

Witness my hand and seal this eieventh day of March, in the 
year of our Lord one thousand eight hundred and fifty-four. 


WM. A. CARSON. [L.s.] 


Signed, sealed, published, and declared by the testator as his last 
will and testament in our presence, who, in his presence, at his re- 
quest, and in the presence of each other, have hereunto subseribed 
our names in testimony thereof. 

H. A. DeSAUSSURE. 
WILLIAM BLANDING. 
LOUIS D. DESAUSSURE. 

Proved before George Buist, Esq., O. C. D., August 18th, 1856. 
November 5th, 1856, qualified Alexander Robertson and John F, 
Blacklock, executors therein named. 


ae 


q 
; 


7 


crease =f 


CAROLINE CARSON VS. MARY E. HYATT, &¢., ET AL. 19 
33 No. 13. 
Order Refusing Motion to Remove Cause to United States Court. 
STATE OF SoutH CAROLINA, Charleston County: 
Mary A. Hyartr et al. vs. CAROLINE CARSON. 


The plaintiffs in this case, except one, a Spanish subject, are cilt- 
zens of the State of New York, and the controversy, as appears by 
the pleadings, is wholly between them and the defendant, Caroline 
Carson, who, in her answer, states that she is also a citizen of that 
State. She has also filed with her answer an exhibit of a previous 
case in the United States court relating to the same matter, in whick 
case she was plaintiff, suing as a citizen of the State of New York. 
No motion has been made by her for leave to amend or withdraw 
her answer, nor has any affidavit or other testimony been submitted 
shewing that her answer was erroneous and the matter therein in 
reference to her citizenship was inserted by inadvertence or mistake. 
After this case had been referred to the master, and after the filing 
of her said answer by the said defendant, and the master, attended 
hy the attorneys for plaintiffs’ and said defendant, had finished tak- 
ing the testimony offered by the plaintiffs, the said defendant filed 
a petition in this court praying a removal of this case to the circuit 
court of the United States, and alleging that she is a citizen of the 
State of Massachusetts. 

That petition is not properly verified, and the insufficient affidavit 
by her attorney does not state any matter which would justify me 
in disregarding the positive statement in her. answer and exhibit. 

I, therefore, hold that the controversy in this case is between a 
citizen of the State of New York on the one side and other citizens 
of the same State and a Spanish subject on the other side; and, fur- 
ther, that the petition uf defendant for the removal of the case was 
not filed until after the trial had commenced. 

She is, therefore, not entitled to have the case removed from this 
court, and her motion to that effect is refused. 

March 25, 1880. 

B. C. PRESSLEY, 
Presiding Judge. 
Filed March 25, 1880. 


o4 No. 14. 
Mary A. Hyart, Ex., and Others, Ex’ors of Edward Hyatt, et al. 
US. 


WiitiAaM McBrrnie and CAROLINE CARSON et al. 


Counsel in this cause agree as follows: 
lst. Defendants’ counsel admits the mortgage, the will of Edward 
Hyatt, the qualification of executrix and executor on the will 
30 in this State, and also the copy of the written submission of 
the parties in a former case of Carson vs. Robertson and 
others; also all the other conveyances printed in such record. 
2d. Complainants’ counsel agree to admit the conveyance of the 
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a 
marshal of the U.S. to Caroline Carson under the decree of the U. 
S. Supreme Court, and also that the accounts printed in the record 
of the case already referred to are of record in the ordinary’s office 
of this county, and which record is filed as exhibit to defendants’ 
answer. 
3rd. It is agreed that the parties on either side have the right to 
refer to the testimony taken and found in the said record filed as an 
exhibit by the defendant, Mrs. Caroline Carson, with her answer, 
which printed record is received as such exhibit filed with the said 
bill, subject to all just objections to such testimony. - 


No. 15. 
STATE OF SoutH CaRoLina, Charleston County : 
Court of Common Pleas. 
Mary A. Hyart, Executrix, e¢ al., 
US, 7 
Wma. McBurney «& Co. et al. 


In this case plaintiffs seek to foreclose their mortgage on Dean 
Hall! plantation, which secures a debt due them by McBurney & Co. 
Their codefendant, Mrs. Carson, held an older mortgage on said 
plantation, which one of the executors to whom the mortgage was 
given satisfied during the late war. That satisfaction was set aside 
as fraudulent and void by the Supreme Court of the United States = 
in a case to which McBurney & Co. were parties, but plaintiffs here 
were not parties to that case. I find here not a shadow of fraud, 

either in the circumstances attending the said satisfaction or 
36 in the nature of the payment, and the very high character of 

all parties to that transaction would rebut even strong proof 
of fraud, if such had been produced in the case. In the absence of 
all proof in that respect I follow the decisions of the supreme court 
of this State and hold that plaintiffs have a valid mortgage on said 
plantation, discharged of the said older mortgage. 

jut the obligors of the bond which plaintifis’ mortgage secures, 
being parties to the decision of the United States court, are bound 
by it. It isa final adjudication of their rights, and 1 am bound to 
respect. In doing sol must give it full effect, if that can be done 
without impairing the lien of the plaintiffs. They are not entitled 
to enforce payment of their bond out of property which the said 
decision gives to Mrs. Carson if they can without difficult or ex- 
pensive litigation enforce payment by the obligors, who are bound 
by the said decision. Were I to decree that, my profession of respect 
for that decision would be only a flimsy pretense. 

It is therefore ordered that this case be recommitted to Master 
Clancy to take testimony and report whether the plaintiffs can with- 
out difficult or expensive litigation procure payment from the ob- 
ligors of said bond otherwise than by the foreclosure of their said 
mortgage. 

The Code, as construed by the supreme court of this State, re- 
quires that every case, without regard to the pleadings, be decided 
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according to right. To that end leave must be granted to amend 
the pleadings, even after the hearing. If Mrs. Carson be advised 
that amendment of her answer be necessary, leave to amend it ac- 
cording to the claim set up by her at the hearing is hereby granted. 
August 30, 1880. B. C. PRESSLY, 
Presiding Judge. 
A true copy. 
JOHN H. OSTENDORFF, 
C. CP. & G.S&. 


Od No. 16. 
THE STATE OF SoutH CAROLINA, Charleston County : 
Court of Common Pleas. 


Mary A. Hyatt, Executrix and Devisee and Heir-at-Law of the 
late Edmund Hyatt; Joaquin Delmonte, Executor of the said Ed- 
mund Hyatt; Mary E. Hyatt, widow and Heir-at-Law of the said 
Edmund Hyatt, and Julia Delmonte, as Devisee and Heir-at-Law 
of the said Edmund Hyatt, 

US. 

WittiAM McBurney, Wiii1AM HaAsse_tine, ALFRED L. GILLESPIE, 
and Thomas R. MeGahan, members of the late firm of Hyatt, Me- 
gurney & Co., and Caroline Carson. 


To Hon. A. G. Magrath and James Lowndes, Esq., counsel for Mrs. 
Caroline Carson: 


Dear Strs: You will please take notice that the plaintiffs herein 
appeal from the decree of his honor Judge B.C. Pressley in this 
cause, filed on the 3d instant, except as to that portion of the same 
which'‘decides and decrees that there was no evidence of fraud in 
the transaction between Hyatt, McBurney & Co. and the executors 
of Carson, and that the mortgage from Bball to the executors of Car- 
son was fully satisfied, according to the laws of this State. 

| McCRADY & SON, 
3 Plaintiffs’ Attorneys. 

Charleston, Sept. 11, LSSO. 


Grounds of Appeal. 


1. Because his honor erred in holding that the plaintiffs are not 
entitled to enforce payment of their bond out of the mortgaged 
property, if they can without difficulty enforce payment by the 

obligors. 
38 2. Because no such defence was made in the pleadings, and 
could not, therefore, be set up on the hearing of the cause, 
upon the master’s report, and that his honor clearly erred in sus- 
taining such defence which did not appear in the pleadings. 

3. Because such ruling in effect altered and changed the contract 
between the parties, and deprived the plaintiffs of the benefit and 
advantage of their security. 

4. Because his honor erred in. holding that the Code, as construed 
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by the supreme court of this State, requires that every case, without 
regard to the pleadings, be decided according to right, and that to 
that end pleadings may be amended even after hearing, and in 
granting leave to the defendant, Caroline Carson, to amend her 
pleadings in this case even after decision. 


McCRADY «& SON. 
39 No. 17. 
THE STATE OF SourH CARoLina, Charleston County: 
(Common Pleas. 
Mary A. Hyarr et al. vs. WitttAM McBurney et al. 


The defendant, Caroline Carson, excepts, for the purpose of an ap- 
peal to the Supreme Court, toso much of the decree of his honor 
Judge Pressley as decides that the plaintiffs have a valid mortgage 
on the property mentioned in the pleadings, or any lien thereon, 
superior to the mortgage of Ball to the executors of Carson, which 
in the case in the Supreme Court of the United States to which 
McBurney, the mortgagor, was a party, was adjudged a subsisting 
mortgage when McBuracy became purchaser of the property, and 
prior to the date of the mortgage to the plaintiff’s testator. 

A. G. MAGRATH, 
JAMES LOWNDES, 


Attorne ys for { ‘arolin Carson. 


We acknowledge service of a copy of the within paper, but do not 
waive our objection to the fact that the time for an appeal has 
passed. 

September A)  ssOd 

McCRADY & SON. 


AQ) Opinion. 
No. 18. 
Tue STATE oF SoutH CAROLINA: 
In the Supreme Court. April Term, 1881. 
Mary A. Hyarr e¢ al. vs. Wint1AM McBurney et al. 


Simpson, C. J.: 
In December, 1862, Hyatt, McBurney & Co., of the city of Char- 

leston, purchased from Elias N. Ball, a citizen of South Carolina, a 

certain tract of land known as Dean Hall, situate in Charleston 

county, at the price of $100,000. This tract had been purchased in 

1857 by Ball from the executors of W. A. Carson, deceased. Ball 

had given his bond for the purchase-money, with a mortgage 

of the premises to secure its payment. This bond and mortgage 

had been satisfied with the executors of Carson by Ball about the 

time he sold to Hyatt, McBurney & Co. P 
A short time after this purchase by McBurney & Co., Hyatt con- ‘ 
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cluded to withdraw from the firm, and he conveyed his interest in 
the Dean Hall property to the surviving members of the firm, to 
wit: William McBurney, Wm. Hasseltine, Alfred L. Gillespie, and 
Thos. R. MeGahan. Upon the withdrawal of Hyatt the firm was 
found indebted to him some $40,000. For this sum MeBurnev & 
Co. gave their bonds, with a. mortgage of the Dean Hall land, to 
secure their payment. 
After the war Mrs. Caroline Carson, one of the legatees and de- 
4] visees of her husband, and who had become sole party interested 
in the estate, being a reside nt ot the State ot New York, insti- 
tuted proceedings in the United States court denying that the Ball 
mortgage had been legally satisfied (it had been paid off during the 
war with Confederate money), and praying that it might be set up 
against the Dean Hall tract and be foreclosed. Hyatt was not made 
a party to this proceeding, but the other members of the late firm 
had been. ‘This case was heard on circuit, and was taken to the 
supreme court. The satisfaction of the mortgage was held fraudu- 
lent and a foreclosure ordered. It was expressly stated, however, 
that, as Hyatt had not been made a party, the decree would not 
affect his rights. 

After this foreclosure decree in favor of Mrs. Carson in the United 
States court, as above stated, and before the sale of the land, Mr 
Hyatt instituted his action in the State courts claiming the foreclos- 
ure of his mortgage. To this proceeding Mrs. Carson, being made a 
party, appe ared, and set Up as a defence the illegality of the satisfae- 
tion of the Ball mortgage, and also the decree of foreclosure of the 
United States court as an estoppel to plaintiff’s action. In the mean 
time she had purchased the land under this foreclosure decree. The 
case was referred to W. D. Clancy, Esq., one of the masters of the 
court, to take testimony and report the same. Upon the coming in 
of this report Judge Pressley found as matter of feet that “there was 
not a shadow of fraud, either in the circumstances attending the sat- 
isfuction of the Ball mortgage or in the nature of the payment by 
Hyatt, \icBurney & Co. to Ball;” and he decreed as matter of law 
that the plaintiff had a valid mortgage on said plantation discharged 
of the older or Ball mortgage, under which Mrs. Carson claimed. 
‘There has been no appeal from either this finding of tact or law by 
the circuit judge. The judge, however, further decreed “that the 
obligors ot the bond which plaintiff's inortgyage secures, being 
parties to the decision of the United States court, are bound by it. 
It is a tinal adjudication, says Judge Pressley, of their rights, and I 
am bound to respect it. In doing so l must give it full effect, if that 

can be done without impairing the lien of the plaintiff! They 
42 are not entitled to enforce payment of their bond out of the 

property which the said decision gives Mrs. Carson if they 
ean, without difficulty or expensive litigation, enforce payment by 
the obligors, who are bound by the said decision. 

“ Were I to decree that my profession of respect would be only il 
flimsy pretence. 

“It is therefore ordered that this case be recommitted to Master 
Clancy to take testimony and report whether plaintiffs can without 
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difficuly or expensive litigation procure payment from the obligors 
of said bond otherwise than by foreclosure of said mortgage. 

“The code, as construed by the supreme court of this State, re- 
quires that every case, without regard to the pleadings, be decided 
according to the right. ‘To that end leave must be granted to amend 
pleadings even after the hearing. If Mrs. Carson be advised that 
amendment of her answer be necessary, leave to amend it according 
to the claim set up by her is hereby granted.” 

The plaintiff appealed, and the appeal brings up the correctness 
of this position of the decree. The circuit judge held that the mort- 
gage under which Mrs. Carson claimed has been satisfied. ‘That the 
mortgage of the appellant was a valid and subsisting lien on the 


plantation and expressly discharged from the elder mortgage of 


Ball. Under these circumstances we cannot see how the appellants, 
if they demand it, can be denied their right to foreclose their mort- 
gage. This was the contract between the parties, and it belongs to 
a class of contracts which can be specifically enforced through the 
courts. ‘The mortgage of the appellants did not give them the right 
tu pursue other property of the mortgagor, but it gave a specific lien 
on the Dean Hall plantation—none other. The contract was that 
under this mortgage the mortgagee should have the right through 
the courts toa decree of sale of that plantation on failure of the mort- 
gagors to meet their obligation. The decree denies this right, and 
requires the appellants to give up the lien which they contracted 
for, and to pursue property over which they had no lien. 
43 The action of the appellants is primarily an action in the 
nature of an action im rem. 

If they do not obtain a judgment by which the specifie property 
embraced in the mortgage is set apart for the payment of their debt 
they can have only a general one on the bonds of the mortgagors, 
upon which they would be compelled to issue execution so as to 
reach such leviable property of the respondents as they might be 
able to find. In other words, the contract made by the parties them- 
selves is ignored and a new one substituted by the court. 

As has «lready been stated, the circuit judge found that the mort- 
gage under which Mrs. Carson claims had been paid off and ex- 
tinguished by Ball, the mortgagor, before he conveyed to Hyatt, 
McBurney & Co. And that the mortgage of the appellants was the 
only valid lien on the land. Mrs. Carson has not appealed from this 
portion of the decree. 

These facts then stand as established before this court, and can- 
not now bedisputed by her. Sueh being the fact, much oftheargument 
pressed with great zeal and force by her counsel is inapplicable, and 
cannot be considered, because the questions to which it was addressed 
are not before the court. 

The only question before the court is: Was the circuit judge in 
error When he declined to allow the appellants the benefit of the 
remedy which they sought, and which the facts of the case as fond 
by the circuit judge, and admitted, so far as this case is concerned, 
by all the parties, including Mrs. Carson, entitled them to demand? 
Was the circuit judge in error in denying to appellants this remedy, 
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and in turning them over to another, which the appellants did not 
seek, and are now unwilling to receive, being different from that for 
which the parties contracted ? 

Sometimes there may be equities between ‘defendants which should 
be adjusted, and when they properly arise in a case the court has 
power under the code to enforce them; but in endeavoring to have 
justice done between defendants the legal rights of the plaintiffs 

should not be disregarded and overthrown. 
44 What is the equity of Mrs. Carson in this case, to which 
the rights of appellants have been subordinated ? 

The decree fails to furnish any tangible equity upon which the 
court can find a judgment in her favor. 

She does not claim that appellants have a lien upon two funds, 
either of which would satisfy appellants’ debt, and that she has a 
lien upon one of these, and, therefore, that appellants should be 
thrown upon the other. She does not show that she has paid to ap- 
pellants a debt to which the doctrine of subrogation would attach. 

No principle of recognized equity is involved. Her only claim is 
that the United States court has previously held that, as between 
herself and the other defendants, her mortgage was good. In that 
decision, however, the appellants were not parties, and the court in 
pronouncing judgment expressly declared that it would not bind the 
the appellants. That decision, therefor, is not res adjudicata as to 
them, and it has no binding force here. | 

Now, while we have a profound respect for the United States court 
and admire the learning and ability which has always characterized 
its decisions, and while we would most cordially yield to its author- 
ity in a case where all parties interested in the question acted upon 
were before the court, yet in a case like this, where all the parties in 
interest were not before the court, and where the rights of the absent 
parties were expressly reserved, and where the matters in issue have 
since been adjudicated by our own courts, with all parties interested 
present, from which adjudication there has been no appeal, we feel 
constrained to sustain that judgment, although it is different from 
that of the United States court. We think that the appellants by 
virtue of the cireuit decree, which held that the mortgage of appel- 
lants was the only lien upon the land in question, and from which 
respondents have pot appealed, became entitled to have said mort- 
gage foreclosed according to the usual mode in such cases, and that 
it was error in the circuit judge to postpone this established right of 

appellants to the claim of respondent. 
45 The judgment of this court is that the judgment of the cir- 
cuit court be reversed, and that the cause be remanded for 
such further proceedings as may be necessary to enforce the princi- 
ples of this opinion. 

We concur: 

HENRY MclVER, A. J. 
S. McGOWAN, A. J. 
Filed July 16, 1881. 
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Judgment. 

THE STATE OF SoutTH CAROLINA: 

[In the Supreme Court. 


Mary A. Hyarrt, Executrix, &c., Appellant, 
vs. 


Hyatt, McBurney & Co., et al., Respondents. 
Appeal from Circuit Court, Charleston County. 


Docketed April term, 1881; heard April term, 1881. No term: 
on docket 1. 
McCrady & Son for appellant. 
Magrath & Lowndes for respondents. 
It is adjudged by the court that the judgment of circuit 
46 court be reversed and the case remanded for suchturther pro- 
ceedings as may be necessary to enforce the principles of the 
opinion of this court herein. 
By the court: 
Attest : 
ALBERT M. BOOZER, Clerk. [1. s.] 
July 16th, 1881. 


Filed July 27,1881. 
No. 19. 


THE STATE OF SouTH CAROLINA, Charleston County : 
Common Pleas. 


Mary A. Hyatt, Executrix and Devisee, et al. 
vs, 
WintiraAM McBurney et al., under the name of Hyatt, McBurney & 
Co., and Caroline Carson. 


To Hon. A. G. Magrath, attorney for Mrs. Caroline Carson. 


Deak Sir: The remittitur from the supreme court in this cause 
having been filed in the office of the clerk of the court of common 
pleas for Charleston county, you will please take notice that on Fri- 
day next, the 9th instant, at 10 o’clock a. m., or as soon thereafter 
as counsel may be heard, we shall move before his honor Judge J. 
Kershaw, at the court-house, for an order making the judgment of 
the supreme court the judgment of the circuit court. You will also 
take notice that at the same time and place we shall move for a de- 
cree of foreclosure and sale. 

September 35d, 1881. 
McCRADY & SON, 

Plaintiffs’ Attorneys. 


my 
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47 No. 20. 
In the Common Pleas, First Circuit, Charleston County. 
THe Executors oF Epmunp Hyarr vs. CAROLINE CARSON ef al. 


Caroline Carson, a defendant in this case, holding title to the 
property mentioned in the pleadings from the marshal of the United 
States for the district of South Carolina, at the sale of the said prop- 
erty, under the order of the cireuit court of the United States, in 
pursuance of the mandate of the Supreme Court of the United 
States, in the case of Caroline Carson versus William McBurney and 
others, in which foreclosure of the mortgage and sale of said prop- 
erty was asked by Caroline Carson versus William MeBurney and 
others holding title from Elias N. Ball, she being entitled to the 
benefit of the said mortgage, which had been given to secure the 
payment of the purchase-money, now excepts to the order proposed 
in this case, and of which she has received notice that the same 
will be asked, because the only judgment or decree which this court 
can make in this case, under the Constitution and laws of the 
United States, is that which gives the plaintiff, as the holder of a 
lien second to that of Caroline Carson, the right to redeem the said 
property. 

And this for the following reasons: 


First. The decree of the Supreme Court, in the case of Carson vs. 
McBurney et al., was a final adjudication by a court of paramount 
authority of all issues before it in that case, in which issues neces- 
sary parties were before it, and in which, of the cause of action and 

of the parties before it, that Court had jurisdiction. 
45 Second. That in that case. the issue was simply as to the 

title of MeBurney and his copartners to the Dean Hall plan- 
tation, and whether they took their title incumbered with the mortgage 
from Ball to the executors of Carson to secure the purchase-money 
due by Ball; Hyatt, who had been jointly interested with Me- 
Burney and the other copartners of Hyatt, McBurney and Com- 
pany in the purchase from Ball had released to his copartners his 
interest as co-owner of the property. And when he, at his retire- 
ment from that copartnership, took from his remaining copartners 
u mortgage of this property to secure their indebtedness to him, he 
took from them that interest or estate which their titleenabled them 
to claim or to give to him. 

Third. That by the decree of the Supreme Court of the United 
States there was finally adjudged, first, that although the purchase 
by Hyatt, MeBurney and Company was paid for to Ball in Con- 
federate currency, that transaction, not impeached by Ball, gave 
to the purchasers a fee-simple in the property so purchased, but 
that the payment in Confederate money to the executor of Carson 
was not a paymentof the bond of Ball for the purchase-money, secured 
Ly his mortgage, and that the title of McBurney and others of their 
copartnership, and which they held at the filing of the bill in the 
United States court (Hyatt having then released lis interest in the 
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property to his other copartners) was taken subject to the mortgage 
of Bali to the executors of Carson, and the beneficial interest in that 
mortgage was in the plaintiff in that case. 

Fourth. That so there was finally adjudged by the Supreme Court 
of the United States the title of McBurney and others, including 
therein the release of the interest of Hyatt to his copartners, and 
as affecting that title, and to which it was to be held subject, the 
mortgage of Ball, the granting to McBurney and others, which 
mortgage was made for the purchase-money to the executors of Car- 

son, the beneficial interest in which said mortgage being e. 
49 vested in Caroline Carson, the plaintiff in the bill in the 
United States court. 

Fifth. That when the Supreme Court of the United States, 1n the 
issues before it, decided that the bond of Ball for the purchase- 
money had not been paid, and that the mortgage to secure that 
bond had not been discharged, and that court had before it the 
party claiming that the bond was not paid and the mortgage had 
not been discharged, the party, the obligor in the bond, or his rep- 
resentatives, and who made the mortgage, and the purchaser 
from him who took and held title from him to the property so 
mortgaged, all the parties were before the court necessary or proper 
for the decision of the issue as to the title of the purchasers from 
Ball, and the subjection of that property held under that title to the 
mortgage made by Ball of that property to secure the payment of 
the purchase-money. 

Sixth. That with the question of the correctness of that decision, 
or with the sufficiency of the proof exhibited to the court, or with 
the ratio decedendi of the court, there is no lawful power or author- 
ity in the courts of any State to question, reyiew, reverse, or qualify 
the same. That a question of fact, or a rule or law, or a right es- 
tablished or denied by the Supreme Court of the United States, is 
final and conclusive upon all other courts of the United States or of 
any State. That rights vested under the judgment or decrees of the 
Supreme Court of the United States are so vested by the authority. 
of the United States, established by the supreme law of the land, 5 
and the judges in every State are bound thereby, anything in the 
constitution or laws of any State to the contrary notwithstanding. 
And !t is thus that-this court will accept and enforce the judgment 
of the Supreme Court of the United States wherein it establishes the 
mortgage of Ball as a security binding the Dean Hall plantation, 
| in the possession of McBurney and others, holding title from Ball 
| for the payment of the purchase-money ; to which payment 
| OU and the benefit of the mortgage to secure tlhe same Caroline 

Carson filed her bill in the United States court. 

Seventh. That, therefore, the mortgage from Ball to the executors 
of Carson, the beneficial interest in which was in Caroline Carson, 
the plaintiff, in the United States court, seeking to foreclose the 
same, and for sale of Dean Hall, the mortgage having been estab- 
lished as a lien affecting the property and not discharged by pay- 
ment of the debt secured by it, title to which, freed from the mort- 
gage, was claimed by the parties who only were the owners of the 
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same—that mortgage was adjudged a security valid and binding the 
property set forth in it; and the judgment of the Supreme Court of 
the United States was the final adjudication of a right in Caroline 
Carson which could not be questioned, reviewed, reversed or quali- 
fied by any other court. 

Kighth. That when in the judgment of the Supreme Court of the 
United States it is said that whatever may be the rights of Hyatt, 
they are not concluded by the judgment in a case to which he was 
not a party, such rights must be understood as those which belong 
to the relation in which he stood to the property set forth in the 
mortgage from Ball to the executors of Carson, and that was the re- 
lation of a mortgage from his copartners in the firm of Hyatt, Me- 
Burney and Company. ‘That in these rights could not be consid- 
ered that of disputing the judgment of the Supreme Court of the 
United States, in which there was the final adjudication of the ques- 
tion that the payment by Ball to the executors of Carson, in Con- 
federate currency, was not payment of his bond given to the execu- 
tors of Carson forthe purchase-money of Dean Hall; that the mortgage 
by Ball to secure the payment of that bond was not discharged, but 
was of binding force and validity as a security for the said bond, 
and to be enforced by a sale of the mortgaged property for the pay- 
ment of the said bond. That the rights of Hyatt, or his represent- 
atives, were only such as were in subjection to these points, adjudi- 

cated finally by the Supreme Court of the United States, and 
51 to hold that in saving whatever may be the rights of Hyatt 

or his representatives the Supreme Court of the United States 
is to be considered as in its judgment upon the questions of the pay- 
ment of Ball’s bond in Confederate currency, and the discharge of 
the mortgage to secure that bond because of such payment, inaking 
its judgment upon these questions subject to review or reversal in 
the courts of this State is to construe that judgment so that its whole 
force and effect is destroyed and rendered idle in its intent and null 
and. void in its effect. 

Ninth. That to hold the judgment of the Supreme Court of the 
United States as other than a final adjudication of the question of 
the effect of a payment in Confederate currency of the bond of Ball 
to the executors of Carson, and of the validity of the inortgage to se- 
cure the payment of that bond, is to affirm the right of the court of 
the State to review and reverse the judgment of that court as to these 
issues. And when the court of a State will decide that in this case 
the bond of Ball if paid in Confederate currency was thereby paid 
in law and, so paid, the mortgage to secure the same was discharged, 
is simply to affirm the proposition that in the proceedings before 
the Supreme Court of the United States there was no cause of action 
before that court, and, therefore, the proceedings before it to fore- 
close the mortgage from Ball to the executors of Carson, and the 


judgment of that court upon those proceedings, were all irregular, 


void, and of no effect. 

Tenth. That in this case in the court of the State in which Caro- 
line Carson set up the mortgage from Ball to the executors of Car- 
son as a prior lien to that claimed by the executors of Hyatt, there 
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was no question of fraud made in the pleadings or raised in the evi- 
dence. That with the view taken by the Supreme Court of the 
United States of the purchase from Ball, and the payment in Con- 
federate currency to the exccutors of Carson, and with the conclu- 

sions of that court upon the case before it, no court of the 
52 State has the power to review or reverse thesame. That into 

the proofs before the Supreme Court of the United States, or 
its conclusions, no court of the State has the right to look into the 
same or to review or reverse the same. And when in the case in the 
court of the State no issne of fraud is raised in pleadings or the proof, 
and such an issue appears decided by the Supreie Court of the United 
States in issues pending before it, in which Caroline Carson was the 
plaintiff and McBurney and others of his copartners defendants (ex- 
cept Hyatt, who had released his interest as co-owner and taken from 
a mortgage of the property), a judgment of the court of the State in 
the cases before it, deciding a point not raised in such case, but de- 
cided: by the Supreme Court of the United States in the case before 
it, and where the parties directly connected with that issue were be- 
fore it, deciding adversely to the judgment of the Supreme Court of 
the United States, under which judgment rights have been vested, 
is in derogation of the judicial power of the United States and of the 
authority of the Supreme Court of the United States. 

A. G. MAGRATH, 
With whom is H. E. YOUNG, 
For Caroline Carson. 
Filed September 9, 185]. 


THE STATE OF SoutH CAROLINA, Charleston County : 
In the Common Pleas. 
Mary A. Hyarrt et al. vs. WittIiAM McBurney et al. 


The defendant, Caroline Carson, further excepts to the decree 
D3 of his honor Judge Kershaw, and to the other decrees and 
decretal orders in this cause, because, by the decree of the 
eircult court and of the Supreme Court of the United States in the 
cause entitled Carson vs. Robertson, and set out in the cause first 
above named, Edmund Hyatt in his lifetime was a subsequent mort- 
yvagee of Dean Hall plantation to Caroline Carson, and consequently, 
though not a party to the said cause entitled Carson vs. Robertson, 
was bound by the judgment therein. The plaintiffs in this cause, 
as representing him since his death, are equally bound. The de- 
cison, therefore, which gives to them a lien on the Dean Hall plaa- 
tation superior to the title which Caroline Carson has taken and holds, 
under a foreclosure of the mortgage held by her, and under.an au- 
thority exercised under the United States, refuses to give effect to 
the judgment of the court of the United States rendered upon the 
point in dispute, and is therefore error. 

A. G. MAGRATH, 
kor Caroline Carson. 

H. E. YOUNG, 

With Him. 


Filed September 9, 1881. 
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No. 21 


THE STATE OF SoutH CarRouina, Charleston County : 
Court of Common Pleas. 


Mary A. Hyarv, as Executrix, Devisee, and Heir-at-law of Edmund 
Hyatt, deceased, et al. 
Us. 
WittrAM McBurney et al., Under the Name and Style of Hyatt, 
McBurney & Co.,and CAROLINE CARSON. 


On presentation and filing of the remittitur from the Su- 
54 preme Court in this cause, and on motion of McCrady & Son, . 
plaintiffs’ attorneys, it is ordered that the judgment of the 
Supreme Court in this cause be made the Judgment of this court. 
J. B. KERSHAW, 
Presiding Judge. 
September 9th, 1881. 


No. 22. 
Tue Strate or Sourn Caroina, Charleston County: 
Mary A. Hyarr ef al. vs. WintiAM McBurney et al 


Exceptions of Caroline Carson to the order of the court making 
the decree of the Supreme Court the decree of this court, viz: | 
The defendant renews her exceptions heretofore filed to the said 
order when proposed 
A. G. MAGRATH, 
hor © woline Carson. 
H. E. YOUNG, 
With Him. 


LCT €E€ for Foreclosure. 
THe Sratre or SoutH Carona, Charleston County : 
In the Common Pleas. 


Mary A. Hyatt. as Executrix and as Devisee and Heir-at-law of 
Edmund Hyatt; Joaquin Delmonte, Executor of the said Edmund 
Hivatt; Mary E. Hyatt, Widow and Heir-at-law of the said Ed- 
mund Hyatt, and Julia Delemonte, as Devisee and Heir-at-Law of 
the said Edmund Hyatt, 

: Ss. 

WittiAM McBurney, WILLIAM HASSELTINE, ALFRED L. GILLESPIE, 
and Thomas R. McGahan, Members of the Late Firm of Hyatt, 
McBurney & Co., and Caroline Carson. 

Upon the filing of the remittitur in this cause, and hearing opinion 
of the Supreme Court herein, and on motion of McCrady & Son, 
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to the plaintiffs herein upon the bond secured by the mortgage set out 
in the complaint, as appears by the report of Master W. D. ( ‘lancy, 
the sum of ten thousand ($10,000) dollars, with interest thereon from 
the first day of January, A. D. 1879. 

It is further ordered, adjudged, and decreed that the mortgaged 
premises described in the complaint in this cause, as herein: after set 
out, or so much thereof as may be sufficient to raise the amount so 
found to be due to the plaintiff herein for principal, interest, and costs, 
and which may be sold separately without material injury to the parties 

interested, be sold at public auction by Master W. D. Clancy 
D6 on the usual terms of cash and credit—that is to say, one- 
third cash and the balance in one and two years, secured by 
bond or bonds and mortgage of the premises ; that the said master 
do give public notice of the time and place of such sale according to 
the law and practice of this court; that the plaintiffs, or any of them, 
or any other party to this suit, may becomea purchaser at such sale; 
that’ the said master do execute and deliver to the purchaser or pur- 
chasers a deed or deeds of the premises so sold ; that out of the pro- 
ceeds of the said sale, after deducting the amount of his fees and the 
expenses of said sale, and any lien or liens upon said premises at 
the time of such sale, for taxes and assessments, and the costs of this 
action to be taxed by the clerk of this court, he do pay to the plain- 
tiffs or their attorneys the sum of ten thousand dollars, with interest 
thereon from the first day of January, A. D. 1879, or so much thereof 
as the cash portion of the purchase-money of the said mortgaged 
premises will pay of the same; and that he do assign the bond and 
mortgage, or bonds and mortgages, given by the purchaser or pur- 
chasers to secure the credit portion of the pureh: ise-money, to the 
plaintiffs or their attorneys; and that he take a receipt of the plain- 
tiffs or their attorneys for the amount so paid, and file the same with 
his report of sales; and that the purchaser or purchasers of such sale 
be let into possession of the premises on production of the deed or 
deeds ; that should the mortgaged premises seil for more than enough 
to pay the mortgaged debt, together with the costs of this suit and 
expenses of said sale, he do pay over any surplus to Mrs. Caroline 
Carson, one of the defendants herein, or her attorney, and take a re- 
ceipt therefor, and file the same with his report ; that he make a re- 
port of such sale and file it with the clerk of this court with all con- 
vinient speed ; that should the proceeds of said sale be not enough 
to pay the mortgage debt, together with the costs and expenses of 
this suit, leave is given to the plaintiffs to apply at the foot of this 
decree for such further orders as may be necessary. 
57 And it is further ordered, adjudged, and decreed that the 
defendants, or any persons claiming under them, or any or 
either of them, after the filing of the notice of the pendency of this 
action, be forever barred and foreclosed of all right, title, interest, 
and equity of redemption in the said mortgaged premises so sold, 
or any part thereof. 

The following is a description and the particular boundaries of 
the premises to be sold, as hereinbefore directed, to wit: A_]l that 
plantation or tract of Jand known as Dean Hall, situate on Cooper 
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river, in St. John’s parish, Berkley, in the county of Charleston and 
State aforesaid, butting and bounding to the east on Cooper river ; 
to the northwest on lands formerly of William Colleton, but now or 
lateof John Harleston and Dr. William Moultrie; to the west on 
White Hall plantation, hereinafter described; to the south on lands 
formerly of J. KE. Holmes, now of Peter Gourdin, and having such 
form, dimensions, and descriptive marks as are represented on a plat 
thereof made by Henry Ravenal, surveyor, in March, 1827, and con- 
taining twenty-six hundred acres, be the same more or less. Also 
all that tract of land situate in the same parish, known as White 
Hall, bounding east on Dean Hall; northeast on lands of John 
Harleston and Dr. William Moultrie; northwest on land formerly 
of H.S. Ball, deceased, now of James Poyas, and southwest on land 
formerly of John C. Ball, and afterwards of William Ball, deceased, 
and having such form, dimensions, and descriptive marks as are 
represented on a plat made by R. Q. Pinckney, surveyor, in April, 
1837, and containing five hundred and twenty-six acres and twenty- 
three hundredths of an acre, more or less. Also all that parcel of 
land in the same parish, containing thirty-five acres and twenty-one 
hundredths of an acre, bounding north and east on Chicken creek, 
and south and west on Midway or Back river, as the same was 
granted to W. A. Carson by the State aforesaid on the fourth day of 
September, A. D. 1843. 
Provided that the said premises be not sold before the-first Mon- 
day in December next. 
Sept. 9, 1581. 
. J. B. KERSHAW, 
Presiding Judge. 
Filed September 9 1881. 


5S No. 24. 
Notice of Appeal. 
THe Strate oF Soutu Carona, Charleston County : 
Mary A. Hyarr et al. vs. WittiAM McBurney et al. 


Please take notice that this defendant, Caroline Carson, appeals to 
the supreme court of South Carolina from the decree of his honor 
Judge Kershaw filed in this cause on the 9th day of September, A. 
D. 1881, and will move the supreme court of this State to reverse the 
same on the grounds more specially set forth in the exceptions filed 
on behalf of this defendant, Caroline Carson, to the same. 

And the said Caroline Carson will move further before the su- 
preme court to reverse the order of lis honor Judge Pressley refus- 
ing the removal of the above-entitled cause to the circuit court of 
the United States for the district of South Carolina; and further, 
that for all matters and things in the order of Judge Pressley she 
has now a perfect right of appeal to this supreme court, as the 
said order was interlocutory, and did not conclude her right of ap- 
peal until the matters and things therein of which she could com- 
plain were fixed by a decree in the circuit court. In the exercise of 
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this her right she will insist that Judge Pressley erred in holding as 
follows: 
‘“T find here not a shadow of fraud, either in the circumstances at- 
tending the said satisfaction, or in the nature of payments.” 
59 And in holding “that the plaintiff has a valid mortgage on 
said plantation discharged of the said older mortgage.” 
JAMES LOWNDES, 
And with him A. G. MAGRATH anpb 
H. E. YOUNG. 


(Endorsements on the above.) ' 
THE STATE OF SoutH CAROLINA, Charleston County: 
Mary A. Hyatt e¢ al. vs. WILLIAM McBurney ef al. 


Rob’t G. O’Neale, being duly sworn, says: That he is clerk in the 
office of Rutledge & Young, and that on the 19th day of September, 
A. D. 1881, he served McCrady & Sons, attorneys for defendant Me- 
Burney, with a copy of the notice of appeal by leaving the same at 
the office of the said McCrady & Sons between the hours of six in 
the morning and nine in the evening, to wit, at seven in the even- 
ing of the day aforesaid, there being no person in said office at the 
time of such service. : 

ROBT G. O}NEALE. 

Sworn to before me this 20th day of Septem ber, A. D. 1881. 

JENNINGS W. PERRY, 
Notary Public. 


60 | certify that the notice of appeal within and the grounds 
were received by me through a duplicate original us to the 
notice, and by a copy and telegram as to the grounds of appeal, 
other than the exceptions filed at the hearing, which I received in 
the duplieate original on the 19th September, 1881. 
: J. B. KERSHAW, 
Pre siding Judge. 


THE STATE OF SoutTH CAROLINA, Charleston County : 
Mary A. Hyatt et al. vs. WILLIAM McBuRNey ef al. 


Personally appeared before ne R. G. ()’ Neale, who, being duly 
sworn, says: That he is clerk in the office of Rutledge & Young; 
that on the 20th September, 1881, he went to the office of Messrs. 
McCrady & Sons for the purpose of getting them to acknowledge 
service of the within notice of ay} eal, which had been left by him 
at said office the day before; that he found no one in the office; but 
saw the copy of said notice upon the desk of Mr. Ed. McCrady, Jr. 

R. G. O'NEALE. 

Sworn to before me this 10th day of October, 1881. 

JENNINGS W. PERRY, 
Notary Public. 


Filed September 29, L581. 
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61 20. 
Additional Ground of Appeal. 
THE State or Soutw Caronina, Charleston County: 
Mary <A. Hyarr et al. vs. WittiaM McBurney et al. 


lor a further ground of appeal the defendant, Caroline Carson, 
says that having complied with the provisions of the act of Con- 
gress of the 3d March, 1875, regulating the removal of causes from 
the State courts to those of the United States (18 Statutes at Large, 
470), by filing her petition in this cause for the removal thereof from 
the State court to the United States court for the district of South 
Carolina, and by giving the bond required by said act, and by the 
filing the transcript of the record of the State court in the circuit 
court of the United States for South Carolina district, as was done 
by her on the 9th day of March, A. D. 1880, all rightful jurisdiction 
of the State court ceased, and all further proceedings thereon are 
null and void. 
A. G. MAGRATH, 
kor Caroline Carson. 
H. E. YOUNG, 
With Him. 
We acknowledge that a copy of this paper was served on us this 
day, 30th September, 1881. 
McCRADY & SONS. 
Served October l, 1SS1. 
J. B. KERSHAW, 
Filed October 4th, 1881. Presiding Judge. 


62 Abraham Van Vechten was duly made a party plaintiff by 
order filed 6th March, 1880. 

Judgment by default was duly entered on 6th December, 1879, 
against William McBurney and Thomas R. MeGahan, and the ab- 
sent defendants were duly served by publication. 

The affidavit of E. MeCrady, Jr., supra, page 6, was duly filed 15th 
October, 1881. 

The answer of Caroline Carson, supra, pages 6-11, was duly filed 
dist January, 1880. 

[t is agreed by counsel that the preceding pages contain a true 
statement of this cause and form the case, with exceptions, upon 
which it is to be heard in the Supreme court, and that these have 
been duly filed and served. 

The plaintiffs, nevertheless, deny the right of Mrs. Carson to ap- 
peal now, and will move, at the proper time, to dismiss her appeal. 
Their right to move this dismissal is mutually reserved and con- 
ceded. 

JAMES LOWNDES, 
A. G. MAGRATH, 
H. E. YOUNG, 
For Appellant 
McCRADY & SONS, 
Fer Respondents. 
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On argument the court refused to dismiss Mrs. Carson’s appeal, & 
on hearing the case made the following decree: 


63 No. 26. 
Opinion. 
THE STATE OF SoutH CAROLINA: 
In the Supreme Court. April Term, 1882. 


Mary A. Hyatt, as Executrix and Devisee and Heir-at-Law of Ed- 
mond Hyatt, Joaquin Delmonte, Ex’or of the said Edmond Hyatt, 
Deceased, & Julia Delmonte, &c., 

Uv. , 

WinttiAM McBurney, WILLIAM HASSELTINE, ALFRED GILLEPSIE, 
dnd Thomas R. McGahan, of the Late Firm of Hyatt, McBurney 
& Co., and Caroline Carson. 


Simpson, C. J. 


The facts of this case not controverted are as follows: 

Edmond Hyatt, late a citizen of the State of New York, together 
with William McBurney, William Hasseltine, Alfred L. Gillepsie, 

and ‘Thomas R. MeGahan, in December, 1862, and for some 
64 time prior, were copartners doing business under the name 

and style of of Hyatt, McBurney & Co., in the city of Charles- 
ton. In December, 1862, this firm purchased from one Elias N. 
Ball a certain plantation located in Charleston county, known as 
Dean Hall, for one hundred thousand dollars, which was paid in 
Confederate treasury notes. The land had been purchased by Ball 
in 1857 from the executors of William A. Carson, deceased, partly 
for cash and partly on credit, the credit portion being secured by a 
mortgage of the premises executed to said executors. 

And it was the understanding between McBurney & Co. and Ball 
that he should extinguish this debt and have the mortgage deliv- 
ered up and cancelled. This was done by Ball with so much of the 
Confederate money received by him from McBurney as was neces- 

sary. his transaction took place between Ball and one 
65 of the executors, Robertson the other of the two had quali- 
fied, having before that time left the State. 

[In May, 1865, the copartnership of Hyatt, McBurney & Co. being 
about to expire, Hyatt sold his interest in the concern and in the 
“ Dean Hall” place to the other members of the firm in considera- 
tion of $50,000 and withdrew. This sum being secured to the said 
Hyatt by the bond of the new firm with a mortgage of the “ Dean 
Hall place.” 

This place had formerly belonged to William A. Carson. Carson 
died in 1856, testator leaving a widow, Mrs. Caroline Carson, and 
two minor sons, William and James Petigru Carson. In his will 
he appointed Alexander Robertson and John Freer Blacklock bis 
executors, and after making certain specific bequests he directed his 
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executors to sell the residue of his estate, the proceeds to be 
66 applied, first, to the payment of his debts, and then the bal- 

ance to be divided into three equal parts, one-third to be held 
by them in trust for his wife, Caroline, during her life and the other 
two-thirds for his sons, William and James Petigru, to be paid to 
them, absolutely, cu their attaining their majority. 

Under this power of sale, with which the executors were invested, 
Alexander Robertson and John Freer Blacklock, after qualifying, 
proceeded to sell the estate, selling the “ Dean Hall place” to Elias 
N. Ball for $50,000, the larger portion being on a credit, which 
was secured by ‘mortgage of the premises, executed on on 2 March, 
1857. 

After the late war between the States had ended, to wit, on the 11 of 
August, 1866, Mrs. Carson, who had become the owner of her sons’ 
interests under the will of their father, and who was living in the 

State of New York, instituted, in her own name, proceedings 
G7 in the circuit court of the United States for the district of 
South Carolina to have the bonds of Ball surrendered by 
Robertson, the executor, declared valid, and subsisting securities and 
the mortgage to [be] given to secure them, a valid and subsisting 
lien on “Dean Hall,” (notwithstanding it had been eancelled), and 
praying a foreclosure thereof. To this proceeding all ef the mem- 
bers of the late firm of Hyatt, McBurney & Co. were made parties, ex- 
cept Hyatt, who could not be impleaded, because he was a citizen 
of New York, of which State, the plaintiff was also a citizen. The 
case was, however, heard as to the other parties, the circuit court 
sustaining the complaint of the plaintiff and ordering the foreclo- 
sure, Which decree, upon appeal, was ultimately affirmed by the 
Supreme Court of the United States at its October term, 1575, 99 
U.S., 571. : 
The judgment of the court was based in parton the ground 
68 of fraud in the transaction between McBurney & Co., Ball, 
and Robertson, expressed in the following strong terms, as 
found in the opinion: “There was evidently a plot; McBurney & 
Co. were its contrivers; Ball was its instrument; Robertson was their 
dupe, and the Carsons the victims.” Under this decree “ Dean 
Hail” was sold by the marshal for the district of South Carolina on 
the 26 November, 1879, Mrs. Carson being the purchaser. 

In the meantime, to wit, on the 15 of October, 1879, the plaintiffs, 
as executrix, executor, and heirs-at-law of Hvatt, then deceased, in- 
stituted the action below for the foreclosure of the mortgage from 
McBurney and Gillespie to the said Hyatt above reterred to. To 
this action Mrs. Carson was made a party defendant, who, failing to 
answer within the required time, the case as to her was placed on 
Calendar 6 for judgment. She, however, afterwards appeared and 

not- granted, on the 16 December, 1879, further time to 
69 answer, consenting to an order of reference. The answer 
was filed on the 31 Jan’y, 1880, thereafter. 

In this answer Mrs. Carson, after stating the death of her hus- 
band, the fact that he left a will, the sale by his executors of the 
Dean Hall place to Ball and several other unimportant facts, avers 
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that on and before the 4 of June, 1857, all the debts of the estate 
having been paid, the executors made distribution of the assets and 
transferred to themselves, as trustees under the will, the Ball bonds 
and mortgage, to wit: to themselves, as trustees of herself, one bond 
of $9,000 and one-third interest in one bond of $4,000, and to them- 
selves, as trustee of her two sons, the same amount for each in 
bonds, making, in the aggregate, $31,000 in bonds, and that they 
then took and held, as said trustees, the mortgage of ‘Jean Hall, 
securing the said debt of $31,000. 
70 That the said mortgage was not satisfied until the 21 of 
July, A. LD). LS66, when she alleged that Robertson alone, and 
at the instance of McBurney, executed a satisfaction on it ; that at 
the time of the surrender of the Ball bonds by Robertson they could 
have been exchanged inthe market for morethan double the amount 
in Confederate treasury notes of their face value, and finally she in- 
terposed the decree of the Supreme Court of the United States, and 
claimed that the plaintiffs were estopped by that decree from deny- 
Ing the validity of the said bonds and mortgage held by Robertson, 
as trustee, as aforesaid, or their priority to that of plaintiffs, and that 
the plaintiffs could not enforce their mortgage without first redeem- 
ing the Ball mortgage. | 

The case, as has been stated, was referred to the master, who pro- 

ceeded to hold the reference, when, after one or two sittings, 
71 Mrs. Carson, through her att’y, give notice to the master that 

he had that day filed a petition in the clerk’s office, praying, 
among other things, the removal of the cause into the United States 
court, and that he would not continue the reference before him. 

Whereupon the att’y of the plaintiffs moved that the master file 
his report of the testimony taken under this state of things; the case 
came for hearing before Judge Pressley, who dismissed the petition 
for removal, holding that the defendant under the circumstances 
was not entitled to the motion, it appearing in the answer by her 
own statement that she was a citizen of the same State as the plain- 
tiffs, the State of New York, and no affidavit being submitted that 
this statement was erroneous or inserted by mistake; and, further, 
that the petitioner came too late, it having been presented after filing 

of her answer In the cause, and after the master, attended by 
72 the attorneys on both sides, had finished taking the testi- 

mony offered by the plaintiff, and moreover that the petition 
was not properly verified, the affidavit of the attorney not being 
sufficient to justify him in disregarding the positive statement in 
the answer of Mrs. Carson as to her citizenship. 

Judge Pressley then proceeded to hear the case on its merits, finally 
pronouncing a decree, in which he stated “that he found not a shadow 
of fraud, either in the circumstances attending the satisfaction or in 
ihe nature of the payment, and that, in‘ the absence of all proof in 
that respect, he would follow the decisions of the supreme court of 
this State and hold that plaintiff had a valid mortgage on said plan- 
tation discharged of said older mortgage.” Upon the findings in 
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this decree a judgment of foreclosure in favor of the plaintiffs 
3 was ultimately pronounced by the circuit court, and now from 
this judgment this appeal has come. | 
The appeal is urged upon four grounds: 
ist. That the judgment of the Supreme Court of the United States 
in McBurney v. Carson, 99 U.8., —, is conclusive of the case on the 
principle of res adjudicata : 

2nd. That the court below should have let go its jurisdiction upon 
the filing of the petition for removal by the defendant, and upon the 
facts therein stated ; . 

ord. “ That Judge Pressley erred in holding that he found not a 
shadow of fraud, either in the circumstances attending the satisfac- 
tion of the mortgage or in the nature of the payments;” and 

4. That he erred “in holding that the plaintiff had a valid mort- 

gage on said plantation discharged of the said older mortgage.” 
74 These grounds we will consider in the order in which they 
are stated. 

We have been somewhat surprised at the earnestness with whic! 
the appellant has pressed upon the court the first ground of a peal 
in the face of the language of the decree which she invokes. 

How could the Supreme Court of the United States have expressed 
more distinctly its own opinion that the rights of Hyatt were not 
being adjudicated in the cases of Carson and Robertson and MeBur- 
ney & Carson than in the following language fou: . in the opinions: 

“If he (Hyatt) shall not be made a party and the complainant shall 
be successful, his rights will not be effected by the decree. in such 
case he can file a new and independent bill, and renew the litigation 
as to all the questions touching the prior mortgages which are in- 

volved in this controversy. The complainant has the option 
7) to make him a party, or to proceed without him and take the 

hazard of the consequences.” Carson wv. Robertson, 1) Wal- 
lance, 106. 

Could language be stronger or more direct to the point? Again 
the Court said: 

“This Court has held that Hyatt was not an indispensable party, 
as the decree would not affect his rights.” McBurney v. Carson, 99 
U. S., 569. : : 

Mr. Justice Swayne, who delivered the opinion oi the Court in 
both of these cases, in support of the principles announced, refers to 
Haynes vs. Beach, 3 Johns., ch. 459, where Chancellor Kent speaks 
as follows: 

“The necessity of making the subsequent encumbrances parties, 
as holding their rights unimpa-red, appcars to be much stronger, and 
Is Indisp nsable to justice in cases of decrees for sale according to 
our practice, for otherwise the mortgagor would take the surplus 

money, or the cash value of the equity of redemption, and 
76 defeat entirely the lien of the subsequent creditor. But their 

rights cannot be destroyed in this way, and the purchaser 
will take only a title against the parties to the suit, and he cannot 
set It up against the subsisting equity of those encumbrances who 
are not parties.” 
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The court seems to have anticipated that the question of res adju- 
dicata might arise in future as to Hyatt, and to prevent its interpo- 
sition and to free it from all doubt these expressions ici to have 
been used. See also Horn v. Lockhart, 17 Wall., 579. 

It will not do to say that these expressions were obite r, because the 
very question in the ease of Carson v. Robertson was whether Hyatt 
was an indispensable party, which necessarily involved the further 
question as to the affect of the Judgment of the court upon Hyatt’s 

rights and interests. Instead, therefore, of the case of Me Burney X 
Carson being res adjudicata against Hyatt, and concluding 
id him, itis rather res adjudicata for him; rather a judicial de- 
termination that he has not been concluded, and that all 
the questions, both of law and fact, involved in that case, though 
decided against the parties before the court, were especially left open 
for him. 

But, independent of this, the authorities relied on by the appel- 
lant fail to sustain her position. It is true no one can doubt the 
propositions announced in appellant’s argument, to wit: that “such 
effect as would belong to a judgment- of the courts of this State, 
should be given to the judgments of the courts uf the United States 
rendered under similar circumstances.” Dopassenn vs. Rochereon, 
21 Wall., 135 . 

“That judgments of the courts of the United States, when relied 
on in the State courts, have the same effect as judgments of the 
other States.” Story’- Conflict of L., sec. 609. 

“That circuit and district courts of the United States certainly 

cannot be considered as foreign in any sense of the term, 
18 either in re spect to the State courts in which they are, or as 

respects the circuit or district courts. of another circuit or 
district. On the contrary, they are domestic tribunals whose pro- 
ceedings all other courts of the country are bound to respect. 

“That full faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every other State.” 
Art. IV, see. 1, Const. 

These are all sound as general rules, and this court will never 
wantonly or heedlessly violate the spirit which they breathe. It 
fully recognizes the fact that the judiciary organized under the Gen- 
eral Government, as well as that of all the States, is engaged in the 
sume great work of a common country (for the advancement of the 
interests & welfare), and not only will full faith and credit be given 
here to the proceedings of the courts elsewhere, but all due respect 
will be paid to their judgments. 

In reaching our conclusions we are willing to be aided 

79 from any quarter, and especially do we rely upon the opin- 

ions pronounced by learned and distinguished judges else- 

where; but do these principles warrant the conclusion which the 

appellant seeks to draw from them as applicable to the questions in- 
volved in her appeal? 

We think there is a wide gap between them as premises, and the 
conclusion which the appellant desires this court to enforce. She 
invokes, in substance, the plea of res adjudicata. The question for 
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this court, then, to determine is not whether we shall pay proper re- 
spect to the judgment of the Supreme Court of the United States, but 
whether, according to the principles which govern the plea of res 
adjudicata, it is applicable to this case. What are those principles ? 
They have been recently laid down by the court, as we understand 
them, in the case of Mauldin vs. Gossett, 15 8. C. 
We held in that case for this plea to be effective the con- 
80 currence of four conditions was required: 1st. Identity of the 
thing sued for or in controversy. 2. Identity of the cause of 
action. 5. Identity in the persons or parties; &-4. Identity in the 
quality of the persons for or against whom the claim is made, and 
this court said: If any one of these unities is wanting, and espe- 
cially the unity of parties, the plea cannot be made out, because, 
while it is just and proper that litigation between the same parties, 
after they have once had their rights adjudicated by a competent 
tribunal without appeal, should end, yet a thing done between 
others ought not to injure another. A transaction between two par- 
ties ought not to operate to the disadvantage of a third. The maxim 
res inter alias acta ocere non debit 1s as strong for the protection of those 
not before the court as that of res adjudicata for those who are pres- 
ent. These four unities are all necessary to the plea of res ad- 
SI] judicata, but of the four that of the parties is perhaps the 
most important. In facet, it is absolutely essential, because 
the court has no jurisdiction over one not before it. Here it was a 
recognized fact that Hyatt was not before the court. The necessity 
of his presence was one of the questions in the case, the court hold- 
ing, as has already been stated, that this was not indispensable as to 
the rights of those who were present, but expressly declaring that 
Hyatt could not and should not be prejudiced. [In several of the 
cases cited by appellant the parties were the same in both courts. 
Such was the fact in Christmas v. Russel, 5 Wall., 590; Mills v. 
Davega, 7 —, 483, and MelIntyre v. Cohen, 13 Pet., 324, and the 
question was what effect should be given to the proceedings of the 
first court in such cases. The principles announced in these cases 
are not controverted, but they have no application here. In Dru- 
passenn v. Rachereon, 21 Wall., 135, the facts were somewhat 
82 similiar to the facts here. Judgment had been rendered by 
the circuit court of the United States for a party declaring 
that his mortgage was the first hen on the land, and the marshal 
sold the property clear of all prior liens, the mortgagee being the 
purchaser. This judgment and sale was set up by way of defence 
to a suit brought in the State court by another mortgagee, who 
claimed priority to the first mortgage, and who had not been made 
a party to the suit. The State court held that the plaintiff was not 
bound by the former judgment on the question of priority, not be- 
ing a party to the suit. 
The case was brought to the Supreme Court of the United States 
by writ of error, and this Court held that the State court did not re- 
fuse to accord due force and effect to the judgment; that such a 
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judgment in the State courts would not be conclusive on the 
83 polit in question, and the judgment of the circuit court could 

not have any greater force and effect than Judgments in the 
State courts. Extract from syllabus of Dapassenn vs. Rochereon, 21 
Wall, p. 130. 

In Green vs. Von Boskirk, 5 Wall, 307, Von Boskirk was held 
bound by a proceeding to which he was not a party, and this, at first 
view, would seem in conflict with the position taken above, but upon 
an examination of the case this we think will be found to bea mistake. 
Bates owned certain safes in Chicago; these he mortgaged to Bur- 
kirk, in the State of New York, but the mortgage was not duly re- 
corded in Illinois, and possession was not delivered to Boskirk. 
Green attached the safes in Chicago after the date of the mortgage 
to Boskirk and sold them and received the proceeds. Boskirk sued 

Green in New York for these proceeds. Crreen pleaded the 
4 proceedings in Illinois. The court in New York disregarded 

the Illinois judgment, and decreed for Boskirk. The Supreme 
Court of the United States held that this was error, and that the 
judgment in Illinois was binding upon Boskirk, although he was 
not a party to that proceeding. This decision, however, was based 
upon the fact that in the proceeding in Illinois the court then had 
riven construction to the law of Illinois as to recording mortgages 
and the necessity of delivery of property to pass the the title, which 
consiruction, upon a familiar principle, was binding upon other courts, 
and, therefore, should not have been disregarded by the court in 
New York. But the Court also held that, notwithstanding the pro- 
ceeding in Illinois adjudicating the safes to Green, Boskirk would 
still have the right tO set up title to the property if he had such as 

Was superior to that conferred by the attachment proceedings 
85 in Illinois, and, further, that he had the right to show that 

the property was hot liable to attachment, from all of which 
he would have been barred had he been a party to that suit. 

In other words, he was bound by the construction of the Illinois 
statute by the Illinois court, but not by the facts of a case to which 
he was no party. This ease thus understood fails to support the ap- 
pellant. 

We feel constrained to overrule the first ground of appeal, both 
upon principle and authority. 

2nd. Did Judge Pressley err in refusing the removal of this cause 
to the circuit court of the United States for the district of South 
Carolina? Judge Pressley, in his order refusing the motion to re- 
move, gives the reasons for his action. ‘They seem to us to be quite 
sufficient and to be sustained by authority. It did not appear from 
the record of the case to the satisfaction of Judge Pressley that the 

parties were citizens of different States, nor was the petition 
56 filed within proper time, as required by the act of Congress. 


Chief Justice Waite, in the Railway Co. vs. Ramsay, 22, Wall.. 


028, sald: 

“To sustain a transfer of a suit the party claiming it must file in 
the State court a petition therefor and tender the requisite security. 
Such petition must state facts sufficient to entitle him to have the 
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transfer made. This cannot be done without showing that the cir- 
cuit court would have jurisdiction of the suit when transferred. The 
ope necessarily includes the other. If upon the hearing of the peti- 
tion it is sustained by proof the State court can proceed no further.” 

The facts stated in this petition were, perhaps, sufficient to entitle 
the petitioner: to the order had the petition been filed within proper 
time, and had the facts stated been sustained by the record asa 

whole, but the petition broke down at both of these points. It 
S7 was not filed as required by the act of Congress (1875) at or 

before the term at which the suit could have been tried ; nor 
did it appear upon the face of the record that the citizenship of Mrs. 
Carson was in Massachusetts. True, this fact was stated in the peti- 
tion, but her answer distinetly stated that she was a citizen of New 
York. Thus the record on its face fai'ed to show the important fact 
required for removal. Meyer v. Construction Co., 100 U.38., 457. 
Hence Judge Pressley had no other alternative but to dismiss the 
petition upon both of the grounds mentioned. 

3d. Appellant insists that Judge Pressley erred in holding as fol- 
iows: “I find here not a shadow of fraud, either in the circumstance 
attending the said satisfaction or In the nature of the payments.” 

We have carefu:ly examined the evidence reported by the master, 
and upon which Judge Pressley heard the case, and we not only fail 

to see that his finding of fact in this respect is either without 
SS evidence or offered to its preponderance, one of which 1s neces- 

sary under our decisions to reverse it, but on the contrary we 
coneur with him that there is not a shadow of evidence in the case 
tuinting the transaction with moral fraud and corruption, either, as 
he stated, in the satisfaction of the mortgage or in the nature of the 
payments. No one knowing the parties, and having the testimony 
before him which Judge Pressley had, especially, that the late 
lamented James L. Petigru, the father of Mrs. Carson, and grand- 
father of the other two beneficiaries under W. A. Carson’s will, not 
only have full knowledge of the whole transaction, but desired and 
approved its consum-ation, could for a moment believe that it Wis 
conceived and perpetrated in fraud. It is true that the settlement 
was based on Confederate treasury notes, which soon thereafter 
turned to ashes, but at that time there was no other medium of ex- 

change in this Southern country. The fortunes of war had 
SU driven every other from our midst. It had become from 

necessity the currency of the courts, judicial sales, banks and 
banke-s, professional men, merchants, and all classes of business. 
It was received for labor and all kind- of service, and property of 
every species, real and personal, constantly changed hands. upon it. 
[It paid notes, bonds, and judgments, and was for years the very life- 
hlood of the people in all their business relations. 

If simply the use of this money by them is enough to fix fraud 
upon MebBurney, Ball, and Robertson in a legitimate transaction 
thus completed in open daylight, and in the very presence of the 
nearest relative of the parties, who, at that time, was the acknow |I- 
edged head, not only of the bar of South Carolina but of the entire 
South, and with few equals anywhere and equally as distinguished 
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for his high personal integrity and abhorrence of fraud, then 
90 ~—«sothe people of the Southern States as a whole were steepe din 

fraud during the war, because everybody, without exception, 
used it then. Wesee no error in this finding of the circuit Judge 
upon the evidence before him. 

4. Did the circuit judge err in holding that the plaintiff had a 
valid mortgage on Dean Hall discharged of the Ball mortgage? 
This part of Judge Pressley’s decree is assailed upon three grounds: 
First, that the Ball bonds and mortgage had been transferred by the 
executors from themselves as such to themselves, as trustees under 
Carson’s will in 1857, and, therefore, Robertson, one of the executors, 
had no legal right to receive payment of these bonds or to cancel 
the mortgage in 1862; second, that Robertson es one of the execu- 
tors had no right to act alone, even if the bonds and mortgage were 
still in their possession as legal owners, because, being in that event 

joint owners, neither could act alone; 3rd, that in. no event 
v1 could the debt of Ball be legally discharged by the executors 

in such currency without the consent of the cestuz (Jue trusts. 
In other words, the appellant contends that the executors were 
trustees, and that, therefore, they could not even as executors receive 
payment of the Ball debt in anything but jegal currency. 

To entitle the first ground to consideration the fact upon which it 
is based should appear as an established fact in the case, to wit, that 
the bonds and mortgage of Ball had actually been assigned by the 
executors to themselves as trustees before. the payment by Ball. 
This was a question of fact, involving at the same time the question 
of law whether at the time of the alleged transfer it was legally 
competent for the executors to make such a transfer. 

The will directed that the proceeds of. the sale of the property 

should first be applied to the payment of the testator’s debts, 
92 and then the residue to be divided and held in trust by his 

executors for his wife and children. Under our law execu- 
tors and administrators are allowed one year to ascertain the indebt- 
edness of the estate, and the courts will not take judicial cognizance 
of proceedings instituted for the purpose of making distribution 
until after the expiration of the estate of the deceased, of one year 
from his death, said Chancellor Dunkin in Adger, ex’r of Adger, et 
al., MSS., Charleston Dist., 1859, p..252. 

In this case Carson died on the 17 Aug., 1856. It 1s claimed that 
the transfer was made 22 June, 1857. This was within the year, and 
was premature. But, independant of this legal question, has the 
fact of the assignment been legally established in such way that 
Judge Pressley could not have disregarded it as a fact? Judge Press- 
ley does not state his finding upon that question, but we think the 

testimony was hardly sufficient to establish this fact. The only 
93 evidence upon the subject were the returns of the executors, 

filed in the probate court. There was nothing upon original 
papers, which were the subject of transfer, showing the assignment. 
The executors had not bten discharged by any official act of the 
probate judge upon notice given that the duties of trustees had been 
assumed by them. The papers had been originally executed to 
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Robertson & Blacklock as executors, and they still appeared upon 
their face to belong to these parties in the same capacity. Under this 
state of facts, in our opinion, the testimony was not sufficient to es- 
tablish the transfer claimed, and on that account the ruling of Judge 
Pressley is not obnoxious to the objection. But even if the transfer 
had been regularly made, would it defeat the payment made by 
Ball is that payment was free from fraud and collusion, and 
O4 elsewhere legal? This would be a fraud upon Ball.  Find- 
ing his bonds in the hands of those to whom he had exe- 
cuted them, with no mark of transfer, and nothing whatever to 
excite suspicion, he was fully justified in acting upon thé supposi- 
tion that they were still the legal owners. He knew no one in the 
transaction but the executors. They were his creditors. He found 
his bond & mortgage in the possession of one of them, the other 
having left the State, and he paid off the debt and cancelled the 
mortgage. If this payment was otherwise legal no court could dis- 
turb it. This was not a case where the debtor was bound to see to 
the application of the fund at his peril. The executors had full 
power under the will to sell the estate and receive payment, and it 
was no business of the purchasers to follow the funds to their di- 
rected destination. Laurens vs. Lucas, 6 Rich. E., 226. 
95 It is not necessary to discuss the second ground above. It 
is familiar law that executors are not bound to act Jointly in 
receiving payment of debts due them as such, or the estate. 

In most respects the act of one is the act of all; either can re- 
lease or pay a debt. Williams’ Ex’rs, p. 949; Earle v. Anderson, 9 
S. C., 460; Tompkins v. Tompkins, MSS. This is not denied by 
the appellant; in fact it is admitted in the argument, and it has 
only been referred.to herein because in the answer the ground is 
taken that Robertson alone executed the satisfaction on the mort- 
gage. 

This brings us to the consideration of the last ground urged 
against this last holding of the presiditig judge: Could the execu- 
tors legally receive Confederate currency in payment of the Ball 
bonds, and therefore execute satisfaction of the Inortgage? 
This is independent of the question of actual fraud, and 
96 raises in point whether it is competent for executors or any 
other trustees having charge of the estates of others to 
settle with the debtors of such estates upon any other basis than 
legal currency—not whether such settlement is a breach of trust 
on the part of the trust-, but whether the debts can be discharged 
except upon the payment of legal currency. 

Many vexed and anamalous questions have grown out of the use 
of Confederate currency during the war by the people of the South- 
ern States, and numerous decisions are found in our own reports 
upon this subject, both before the adoption of the constitution of 
1565 and since. 

W hile among these cases several are found where trustees have 
been held liable (under certain circumstances) for a breach of trust 
in receiving this currency, not a single case appears where the 
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det itor to the trustee has been made to Pepay his debts once 
a7 paid in such currency in the absence of all fraud and collu- 
sion between the parties 
The old court, as organized before reconstruction, as well as the 
court as organized since, has invariably held that executors and 
administrators, being the legal owners of estates under their charge, 
have all the rights of such owners so far as their relations to third 
parties are concerned, and, while they may be held responsible to 
their cestur que trusts tor fal ling to observe proper Care and legal 
prudence in the discharge of their fiduciary duties, either in the 
collection or investment of the funds under their control, or other- 
wise, yet W here the transaction is free from fraud the cestui qite trust, 
if he feels ag-rieved, must look alone to the trustee for redress. He 
cannot push the trustee aside and assail his debtor. This seems to 
have been well settled in this State so far as a series of decis- 


QS. ions of the court of last resort can settle a principle. Out of 
the many cases found in the reports in which the subject of 


Coufederate currency and Confederate transactions have been dis- 
cussed the following are referred to as especially bearing on the 


question now before the court. McPherson vs. Gray, XLV Rich, OF : 


128; Wiseman & Finley v. Hunter (/b/a., 175); Mayer vs. Mordecai, 
1S. C., 399; Sanders v. Rogers, Jbid., 452; Creighton v. Pringle, 38. 
C.. 77: Cureton v. Watson, 3 S. C., 458: Clark v. Patterson, 4 8S. C 
290 ; Singleton v. Lownds, 9 8S. C., 465; and State vr. Mosely, 10 8. 
C., the two former of which were decided by the old court before 
the constitution of 1868, the others since. 

In most of the cases the main question was Whether the truste 
had committed a breach of trust in receiving Confederate money and 
thereby discharging their debtors. ‘The question being determined 
upon the principles applicable to the duties of the special trust, such 

as cood faith, reasonable dilige hce, a proper observance of the 


Io terms of the trust and of the law prescribing the duties of 


trustees, but in several the precise question under discussion 
was considered and adjudged, and we think that those of the first 
class, in which the trustee has been held liable, negatively sustains 
the discharge of the debtor as fully as the second class does affir- 
matively, because the only ground upon which the trustee could be 
held responsible as for a breach of trust is the fact that he has dis- 
charge d the debtor. If the debtor has not been discharged, then no 
injury has been lone and no breach of trust committed. Thus all 
of these cases may be regarded as authority for Judge Pressley’s 
holding now under consideration. 

In McPherson v. Grav, 14 Rich. E., a decree on creditor's bill 
made in 1859 directed the master to sell testator’s estate for une- 
third cash, and the residue on a eredit secured by mortgage; the 

debts to be paid out of the proceeds, and the residue, subject 


LOO to the trust of the testator’s will, to abide the future order of 


the court. | 
The master made the sales, and took from the purchaser of a plan- 
tation his bond for a large sum of money, with mortgage. In Jan- 
uary and March, 1864, the purchaser paid the bond to the master in 
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Confederate treasury notes—a currency which at that time had greatly 
depreciated, but which was the only currency in the country. The 
court, concluding that the payment was made in good faith, held 
that neither the purchaser nor the master was liable to the bene- 
ficial owners of the bond, Wardlaw, A. J., delivering the opinion of 
the court. 

There is a striking similarity between this case and the case now 
before the court. [In both cases land was sold before the war partly 
for cash and partly on a credit and a mortgage taken to secure the 

credit portion of the sale; the proceeds of the sale first to 
101 be applied to the debts; the residue to be held subject to the 

the trusts of testator’s will. In both the purchaser paid the 
purchase-money in depreciated currency—Contederate notes; the 
first being paid in. 1864, the latter in 1862. In both there was an 
entire loss to the cestui que trust. In both the payments were made 
in good faith; in the first the court consisting of Dunkin, Wardlaw, 
and Grover, the latter sitting in the place. Inglis coneurred in 
holding that neither the purchaser nor the master was liable to the 
beneficial owners of the bond, and why should not such be the hold- 
ing in the present case ? 

There is no difference whatever between the two cases, except that 
in the present case Robertson was an executor deriving his author- 
ity to sell from a will, and, in MePherson and Gray, Gray was the 
master 1D equity, deriving his authority to sell from an order of the 
court. The trusts to be discharged were the same, and both were 
trustees. 

Executors, we suppose, are trustees, and Mr. Justice Ward- 
LQ2 law sald, in terms, that “ Mr. Gay, the Inaster, Was a trustee.” 
McPherson v. Gray, supra, pp. 150. 

[In Wiseman and Finley v. Hunter & others, XIV Rich. E. 167, 
under ali order made in June, LSG1, Lo colleet it certain bond. dated 
In Jan’y, 1860, with as little delay as possible, the commissioner, 1n 
August, 1562, received payment in Confederate treasury notes. In 
May, 18635, the commissioner reported that he had collected the 
bond, and Onl motion of the solicitor of the parties entitled Lo the 
fund an order for distribution was made. ‘Two of the parties re- 
sided in Tennessee, and did not receive their shares, and they sought 
to have the payments opened and to compel the obligor to pay their 
shares. The court held that the obligor Wis discharged by the pay- 
ment and that the transaction could not be opened. This was in 
1868, when Dunkin, D. L. Wardlaw, and Inglis composed the court. 
e Debtors have rights as well as creditors,” said the president of the 
court, Dunkin, in: delivering the opinion; and further, where a 
transaction for — has been consummated and rights vested the re- 
pose of society demands that it should not be opened. True, in this 

case the commissioner had been ordered to collect with as lit- 

105 tle delay as possible, and at the instance of the solicitor of 

the parties, by a subsequent order, distribution had been di- 

rected, bui there was nothing said in either of these orders about 
Confederate treasury notes. 

In Mayer vs. Mordecai, 1 S. C., 383, by deed made in May, 1860, 
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three bonds secured by mortgages of real estute were assigned to B, 
in trust, to invest the proceeds as soon as received in such manner 
as the said B may think proper, on consultation with the cestui que 
trust. The cestui que trust reinoved shortly afterwards from North 
Carolina, where the trust was created, to New York, and remained 
there during the war with the Confederate States. In 1862 and 1863 
B collected the bonds in Confederate treasury notes, then much de- 
preciated, and invested the proceeds in bonds of the Confederate 
States, without consultation with the cestuc que trust: Held, That B 
committed a breach of trust in receiving payment of the bonds in 
Confederate treasury notes and in investing the proceeds in bonds 
of the Confederate States, and that he was liable to account to the 
cestui que trust for the sums received. Held, further, That the obli- 
gors on the bonds were not liable to account to the cestui que trust, 
for they were discharged by their payments to B. 
104 Here, unlike the cases above, the trustee was held liable on 

' the ground that he had acted without consultation with the 
cestui que trust, which the deed expressly required ; but the obligors, 
as in the other cases, was protected. This case was heard in 1869, 
when Moses, Willard, and Hoge composed the court. Chief Justice 
Moses delivered the opinion, saying: “ That although the trustee is 
not discharged from hability to account for the three bonds, yet the 
mortgage, as against the original debtors, cannot be set up as of force. 
The legal title to the bonds was in him, and with the investment of 
the proceeds they bad no concern, and none.” If, according to the 
ruling in this State, a vendee is not bound to see to the application 
of the purchase-money (Laurens vs. Lueas, 1 Rich. E., 226; Lossing 
[vs.] Peyton, 2 Des., 375) or a mortgage under the order of the court, 
that the money is appropriated to the purpose for which the mort- 

gage was taken (Spencer v. Bank of State, — Ball. E., 460), 
105 much less can a debtor who makes satisfaction to the creditor 

In a manner acceptable and agreed to by him in the form of 
actual payment be held to such requisition.” 

Quoting what Mr. Justice Inglis said in the case of Antin vs. 
Kinsman, 15 Rich. Eq., 265, to wit: “That a creditor, though en- 
titled to demand payment in lawful money, may waive his right 
and accept any substitute he pleases and by voluntary acceptance of 
such substitute as payment makes it so.” 

Mayer v. Mordecai, supra, p. OVS. 


In Lamens v. Rogers, 1 8. C., 452, the trustee was held liable for col- 
lecting in 1863 well secured bonds and parties to invest as the instru- 
ment creating the trusts directed, but there was no intimation that 
the payment by the obligor was invalid, or that the bonds had not 
been extinguished thereby. The case of Creighton v. Pringle, 3 8. C., 
77, is to the same effect. ; 

In Clark v. Patterson, 4 8. C., 290, it was held that the com- 

106 missioner in equity was not liable, and in the State v. Mosely, 
108. C., 6, that the sheriff was exempt from responsibility in re- 
ceiving Confederate in satisfaction of an execution in his office. 
These cases, and many others might be cited, establish the principle 
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that executors and administrators and quasi trustees, such as com- 
missioners, master-,and sheriffs, had authority during the war to re- 
ceive the only curreney which was then in.existence in satisfaction 
of bonds, notes, and mortgages under their control, when the pay- 
ment was made by ‘the debtors, free from fraud and collusion. 
Clearly that the payment was not ipso facto void, on the ground that 
the trustee could recelve payment only in legal currency, this 
principle discharges the debtor in all such cases. But whether the 
trustee shall be exempt from responsibility is another question, 
which will depend In each case on its on special facts, such 
107 ~=as good faith, reasonable and proper dilligence and care, and 
the terms of the trust under which he acts. 

In view of these authorities coming from the court of last resort 
in this State, it is needless ty inquire elsewhere. In any event these 
must control us, running as they do in the same direction In an 
unbroken current on the exact point involved here from the close 
of the war, when these perplexing questions first arose up to the 
present time. 

The Cause ot MecDuthe and McIntyre, LOS. U.. Dol, is not in con- 
flict. That case decided that a guardian had no_ power to sella 
bond and mortgage belonging to the estate of the ward. That such 
property occupied the same position that any other property of the 
ward would would, such as a house, a watch, goods, and chattels of 

every kind or real estate. Of such property belonging to the 
108 estate of his ward the question has no such legal title as 

would authorize him to dispose of it without the order of the 
court. But there is a clear distinction between such a case and 
that of an executor or administrator who is authorized to sell the 
property of the estate and take notes therefor to themselves. 

The cases from the Supreme Court of the United States relied on 
by appellant had other features different from the above cases, 
which prevent conflict. In Fretz vs. Glover, 22 Wallace, 198, the 
bonds in no sense belonged to the party who collected them: he 
was simply an att'y in possession for collection. and the Case turned 
upon the question, whether he had exceeded his powers in the man- 
ner of the collection. Not being the legal mover, he had no right 
to exceed his agency, and the Court held the parties who paid him 

in other currency than such as his agency authorized him 
109 to receive responsible over to the principle who repudiated 

the authorized settlement. This principle does not touch the 
one here. Here the executor was the legal owner; had full power 
at his peril to deal with the bonds in question as he chose; to ex- 
change, release, or compromise, which being done without fraud and 
free from imposition, surprise, or undue advantage would be final, 
and could not be opened to the prejudice of the bebtor. 

In Howe v. Luckhart, 17 Wall., 571, an executor in the State of 
Alabama was held responsible for funds of the estate invested by 
him in bonds of the Confederate Government. ‘This was upon the 
ground that, inasmuch as these bonds were issued for the avowed 
purpose of raising funds to prosecute the war, the investment was 
an act giving aid and comfort to the enemies of the United States, 
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and therefore void. The question of liability of the debtors 
110 to the estate who had paid off their indebtedness was not in- 
volved and not passed upon. 

We see nothing in Williamsand Baffy,96 U.S., 177, or Ketchum 
and Buckley, 99 U.38., 188, ae touches the question raised here. 
It is said in Williams and Baffy, by Mr. Justice Fields, “ that debts 
can only be satisfied when pai d to creditors to whom they are due 
or to others by direction of lawful authority.” * * * This is 
not controverted—on the contrary, is recognized as familiar law: 
but it is equally good and familiar law that when creditors to 
whom a debt is due extinguish the debt by the receipt of that which 
they have consented to recelve us payment, whether it be money or 
any other commodity ; there is no authority in the courts or any 
other power to revitalize it. It becomes an executed contract and 

passes out of existence. We think that Robertson occupied 
111 + the position of a creditor. Ball was his debtor, and Ball 

having paid to Robertson the amount due him in such cur- 
rency as Robertson was W tlling to receive, the payment being bona 
fide and free from fraud and collusi sion; the matter then reached 
finality beyond resu-citation by this court or any other legal au- 
thority. 

It is the judgment of this court that the judgment of the cireuit 
court be affirmed. 

Concur: 

McIVER, A. J., AND 
McGOWAN, A. J. 
Filed Oct. 28, 1882. 


112 [Endorsed:] Supreme Court, April term, 1882. Mary A. 
Hyatt, ex’x, vs. William McBurney. Opinion. Simpson, C. 
J. Certified copy. 


113-221 (Here follows transcript of record on appeal to the Su- 

preme Court of the United States from the C. C. U.S. for 
the district of South Carolina in the case of McBurney & MecGhan, 
app'ts, vs. Carson, which is omitted in printing by stipulation of 
counsel & order of court.) 


222 Know all men by these presents that we, Clarence <A: 

Seward and Charles M. Da Costa, both of the city, county: 
and State of New York, are held and firmly bound unto Mary E- 
Hyatt, widow and heir-at-law of Edmund Hyatt, deceased ; Mary A. 
Hyatt,as executrix and devisee and heir-at-law of the sal Edmund 
Hyatt, deceased; Joaquin Delmonte, executor of the said Edmund 


Hyatt, deceased, and Julia Delmonte “as devisee poy ne ir-at- law of 


the said Edmund Hyatt, deceased, in the full and just sum of one 
thousand dollars, to be paid to the said Mary E. Hyatt, Mary A. 
Hyatt, Joaquin Delmonte, Julia Delmonte, their certain attorney, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents. Sealed with our 
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seals and dated this eignteenth day of November, in the year of our 
Lord one thousand eight hundred and eighty-two. 

Whereas lately at a term of the supreme court of the State of 
Carolina in a suit depending in said court between the said Mary E. 
Hyatt, Mary A. Hyatt, Joaquin Delmonte, Julia Delmonte, com- 
plainants, and William MeBurney, William Hasselton, Alfred bL. 
Gillespie, and Thomas R. MeGahan, members of the late firm of 
Ifyatt, McBurney and Company, and Caroline Carson, as defendants, 
a decree was rendered against the said Caroline Carson, and the said 
Caroline Carson having obtained a writ of error and filed a copy 
thereof in the clerk’s office of the said court to recover the said 
decree in the aforesaid suit, and a citation directed to the said 

Mary E. Hyatt, Mary A. Hyatt, Joaquin Delmonte,[and] Julia 
223 Delmonte, citing and admonishing them to be and appear at 

a Supreme Court of the United States to be holden at Wash- 
ington the second Monday of October next: 

Now, the condition of the above obligation is such that, if the 
said Caroline Carson shall prosecute her writ of error to effect, and 
answer all damages and costs if she fail to make her plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 


(Signed) C. A. SEWARD, SEAL. 
(Signed) CHAS. M. DE COSTA, [seat. 


Sealed and delivered in presence of— 
(Signed) GEO. F. HAYWOOD. 


[Seal of U.S. Supreme Court. ] 


Approved by— 
(Signed) M. R. WAITE, 
Chief Justice U. 8. 
Nov. 21, 1882. 


[, Joseph M. Deuel, clerk of the circuit court of the United States 
for the southern district of New York, do hereby certify that the 
within-named obligees are known to me to be perfectly good and 
responsible for the penalty named in the foregoing bond, namely, 
ove thousand dollars. 

N. Y., Nov. 18th, 1882. 

(Signed) J. M. DEUEL, Clerk. 


224 Supreme court of South Carolina. 


CLERK’s OFFICE, CoLUMBIA, S. C. 
Filed November 24th, 1882. 
(Signed) ALBERT M. BOOZEE, Clerk. 
A true copy. 
Attest: ALBERT M. BOOZEE, 
Clerk of Supreme Court of South Carolina. 


[Seal of Supreme Court of South Carolipa. | 
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225 [Endorsed:] The State of South Carolina. In supreme 
court. Mary A. Hyatt, ex’x., et al. vs. William McBurney ef 
al. Writ of error. Bond. Certitied copy. 


226 | Endorsed:] Hyatt v. Carson. The within supersedeas 
bond having been accidentally omitted from the record in 
the above cause now In theSup. C’t U.S., we assent to its being made 
a part thereof now as if sent with origina’ record. H. W. W——. 
Edward McCrady. Edward McCrady, Jun. July 11th, 1583. 


Kndorsed on cover: S. Carolina supreme court. No. 245. Caro- 
line (arson, pl ff In error, vs. Mary KY. Hyatt, widow and helr-at-law 
of Edmund Hyatt, deec’d; Mary A. Hyatt, executrix & heir-at-law 
of Edmund Hyatt, dee’d, & Joaquin Delmonie, ex’e’r of Edmand 
Hyatt, dec’d, et al. Filed 23rd July, LSS5. 
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TRANSCRIPT OF RECORD. | 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, S85. 


CAROLINE CARSON, APPELLANT, 


MARY A. HYATT, AS EXECUTRIA AND DEVISEE AND 
HEIR-AT-LAW OF EDMUND HYATT; JOAQUIN DEL- 
MONTE, EXECUTOR OF EDMUND HYATT; MARY E. 
HYATT, HEIR-AT-LAW OF EDMUND HYATT, AND 
JULIA DELMONTE, AS DEVISEE AND HEIR-AT-LAW 
OF EDMUND HYATT 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF SOUTH CAROLINA 


FILED NOVEMBER 3, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 462. 


CAROLINE CARSON, APPELLANT, 


MARY A. HYATYT, AS EXECUTRIA AND DEVISEE AND 
HEIR-AT-LAW OF EDMUND HYATP; JOAQUIN DEL- 
MONTE, EXECUTOR OF EDMUND HYATT; MARY E. 
HYATT, HEIR-AT-LAW OF EDMUND HYATT, AND 
JULIA DELMONTE, AS DEVISEE AND HEIR-AT-LAW 
OF EDMUND HYATT. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF SOUTH CAROLINA 
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] UNITED StaTeEs OF AMERICA, District of South Carolina: 
In Cireuit Court, Fourth Circuit. In Equity. 
Mary A. Hyarr et al., Complainants, 
vs. 
WiituiaM McBurney et al.; Defendants. 


se it remembered that on the 9th day of March, A. D. 1880, the 
following proceedings were had in the cireuit court of the United 
States for the district of South Carolina: 


On the 9th day of March, A. D. 1880, as aforesaid, came into the 
said court Caroline Carson and filed a transcript of a record of a 
cause theretofore pending in the court of common pleas of the State 
Lor] South Carolina for the county of Charleston, wherein Mary A, 

lyatt, executrix, devisee, and heir-at-law of the estate of Edmund 

Hyatt ; Joaquin Delmonte, executor of the said Edmund Hyatt, 

deceased, and Julia Delmonte, devisee and heir-at-law of the 

2 said Edmund Hyatt, deceased, were complainants, and Wil- 

liam McBurney, William Haseltine, Alfred L. Gillespie, and 

Thomas R. McGahan, members of the late firm of Hyatt, McBurney 
& Co., and Caroline Carson were defendants. 


3 Petition for Removal. 
UniTep States oF AMERICA, District of South Carolina: 
In the Cireuit Court. 
Mary A. Hyatt e¢ al. vs. Wm. McBurney et al. 


[t is agreed by counsel that a true copy of the record in this case, 
as set out in the transcript for the writ of error to the supreme court 
of the State of South Carolina, from Nos. 6 to 25, inclusive, and No. 
27, was duly filed on the 9th March, 1880, said numbers being as 
per schedule annexed. 

To complete the record the clerk of the circuit court United States 
will copy only the motion of Mrs. Carson to amend, etc., and the 
affidavits supporting it, and the decree of Judge Bond remanding 
the case; and the clerk of the Supreme Court United States is re- 
quested to print this record at the end of the transcript first named. 

The cases will be tried together. 

| JAMES LOWNDES, 
Per H. E. Y., 


For Mrs. Carson. 


EDWARD McCRADY, Jr., For Appellees. 


3 No. 1. Original writ of error. 
« 2. Summons & severance. 
No. 3. Citation. 
“ 4. Affidavit of service. 


' 


~~ 
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Answer of justices of sup’t court. 
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6. Complaint for foreclosure. 
“ 7. Answer of Caroline Carson. 
“ 8. Order granting Caroline Carson further time to answer. 
“ 9. Petition of Caroline Carson for removal. 
“ 10. Affidavit of James Lowndes. 
“ 11. Removal bond. 
“ 12. Report of Master Clancy, with testimony and will of Wm. 
A. Carson. 
13. Decree of Judge Pressley disallowing removal. 
14. Agreement of counsel. 
“ 15. Decree of Judge Pressley recommitting case to master. 
16. Notice & grounds of appeal by Hyatt et al. 
17. Exception on behalf of Mrs. Carson. 
“ 18. Decree & judgment of sup’t court of South Carolina. 
“ 19. Notice of filing of remittitur and of application for decree 
of foreclosure. 
“ 20. Exception on behalf of Caroline Carson. 
“ 21. Order making judgment of supt. court the judgment of 
the circuit court. 
“ 22. Exception of Caroline Carson. 
“ 23. Decree of foreclosure. | 
24. Notice and grounds of appeal on behalf of Caroline 
Carson. 
D 25. Additional grounds of appeal on behalf of of Mrs. Carson. 
26. Final judgment of supreme court of South Carolina, to 
review which this writ of error is prosecuted. 
27. Appendix (record of case Carson vs. Robertson). 
28. Appeal bond. 
| JAMES LOWNDS, 
Per H. E. Y., For Mrs. Carson. 
EDWARD McCRADY, Jr., 
Appeilees. 


6 Unitep States oF AMERICA, District of South Carolina: 
In Cireuit Court, Fourth Circuit. 


At a stated term of the circuit court of the United States for the 
district of South Carolina, begun and holden at Charleston, S. C., 
for the district aforesaid, the following proceedings were had : 

Mary A. Hyarrt et al. vs. Wm. McBurney et al. 


And on the 10th day of December, A. D. 1881, came into the court 
the defendant, Caroline Carson, by her solicitors, James Lowndes, 
with A. G. Magrath and H. E. Young Esq’r’s, and filed the following 
notice, order, and affidavits; which notice, proposed order, and affi- 
davits are in the words and tenor following: 


i = CORON in 
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Proposed Order. 
UNITED STATES OF AMERICA, District of South Carolina: 


In the Cireuit Court. 
Mary A. Hyatt ef al. vs. Wu. McBurney et al. 


7 On motion of James Lowndes (with A. G. Magrath & H. 
FE. Young), solicitors for Caroline Carson, one of the defend- 
ants, it is ordered that she have leave to amend her answer in this 
cause by striking out the following words from the fourth paragraph 
of the said answer, that is to say,“ where she has ever since resided 
and had her domicil-,” and substituting therefor the following words, 
that is to say, “ where she resided and had her domicil- till some time 
in the summer of 1877 (May or June), when she removed her domi- 
cil- and residence to the State of Massachusetts, and became a cii:- 
zen thereof, and has ever since remained such, though her actual 
temporary domicil- has been during such period and now is in 
Europe, to wit, chiefly in Rome, Italy. 


Affidavit of James Lowndes. 
District oF CoLUMBIA, 88: 
Mary A. Hyarrt e¢ al. vs. Witttam McBurney et al. 


Personally appeared before me James Lowndes, who, being duly 
sworn, says that he drew the answer of Caroline Carson in the above- 
entitled cause, formerly pending in the court of common 

8 pleas of Charleston county, in the State of South Carolina, 
and now removed to the circuit court of the United States for 

the district of South Carolina; that so much of the said answer as 
avers in the fourth paragraph after the words, “early in 1861 left 
South Carolina and went to New York,” as follows, “ where she has 
ever since resided and had her domicil-,” is erroneous, and that the 
error is due entirely to the mistake of this deponent; that in June, 
1877, Caroline Carson went to Massachusetts and resided there for 
some time, and declared her intention of becoming a citizen of that 
State, and executed at Boston, before Jolin C. Roper, a declaration 
to that effect; that deponent’s knowledge is derived from a letter of 
the said Caroline Carson to deponent, be aring date June 30th, 1877, 
at Brookline, Mass., and now in his possession, in which she states 
the above facts, and also stated that the said paper had been sent to 
her counsel/ in Charieston; that to the best of deponent’s recollec- 
— the said Caroline Carson left America in the autumn of that 
year ; that owing to the shortness of her actual residence in Massa- 
See this depone nt had at the time of his drawing the said an- 
swer entirely forgotten her residence in Massachusetts and the 

9 above facts ; that Caroline Carson knew nothing about the 
said answer, when it was filed, and as soon as she knew of it 

called attention to the mistake as to her citizenship; that this depo- 
nent knows of no act of the said Caroline Carson which constitutes 
a change of domicil from Massachusetts or a waiver of her right in 
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this regard, or any admission that she has not sach domicil or any 
expression of intention to be a citizen of any State other than Mas- 
sachusetts; that to the best of deponent’s recollection the said Caro- 
line Carson has for ten years had no residence in New York, and has 


been beyond seas continually since the autumn of 1877. 
JAMES LOWNDES. 


Sworn to and subscribed before me this the 28th day of Novem- 
ber, A. D.1881. | 
[SEAL. | LORENZO A. BAILEY, 
U.S. Com’r for D. C. 


A ffidavits of Mary bk. Dewey & Charles C. Dewey. 


SraTe oF MASSACHUSETTS : 
SHEFFIELD, Mass., November 21st, 1881. 
Personally appeared before me [and] made oath Mary E. Dewey 
cpu, Charles C. Dewey that they are personally acquainted with 
Caroline Carson ; that about May or June, A. D. 1877,the said Caro- 
line Carson came from New York, in the said State of Mas- 
10 sachusetts with the declared intention and purpose of be- 
coming a citizen of the said State of Massachusetts. Depo- 
nents know further that the said Caroline Carson lived in the State 
of Massachusetts till her departure for New York to take steamer to 
Europe. | 
feaax] FRANK S. GRAY, 
. Notary Public. 
Affidavit of Robert Winthrop. 
STATE OF MAssAcuusetTts, County of Suffolk, Boston : 


I, Robert C. Winthrop, on oath deposes and say that I am ac- 
quainted with Caroline Carson; that she resided in the said State of 
Massachusetts a part of the summer of 1877, as a citizen of the said 
State; that I know this from the frequent declaration of the said 

Caroline Carson that she had become such a citizen and from the 
fact that she spent a part of the summer, to wit, a part of July, at 
my residence in Brookline, Massachusetts. I further say that said 
Caroline Carson left the State of Massachusetts with the avowed in- 
tention of taking ship at New York for Europe, and I have not seen 
her in the United States since such date. 


ROBT WINTHROP. 


11 COMMONWEALTH OF MASSACHUSETTS, | 
, . SS. 
Suffolk, { 
30STON, December 5th, 1881. 
Then personally appeared the above-mentioned Robert C. Win- 
throp and made oath that the foregoing affidavit by him subscribed 
is true. Before me— 
[SMAL. | HORACE L. CHAPIN, 
: Notary Pnblic. 


Siar elie te Se Alt er vanessa 
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And on the 10th day of December, 1881, this case came up for 
hearing before the Hon. Hugh J. Bond, circuit judge, upon a motion 
to remand the cause to the State court by the complainants, and, 
after hearing argument by Messrs. McCrady & Son, for complain- 
ants, and H. E. Young, for the defendant, Caroline Carson, the fol- 
lowing order was passed on the 13th day of December, 1881, which 
said order to remand is in the words and tenor following: 


Order to Remand. 


THe Unirep States oF AMERICA, 
District of South Carolina, Fourth Cireuit: 
) 


12 Mary A. Hyatt, as Executor and as Devisee and Heir-at- 

Law of the Late Edmond Hyatt; Joaquin Delmonte, Exec- 

utor of the said Edmund Hyatt, Deceased ; Mary E. Hyatt, Widow 

and Heir-at-Law of the — Edmund Hyatt, and Julia Delmonte, 

as Devisee and Heir-at-law of the said Edmund Hyatt, Deceased, 

vs. 

WittiamM McBurney, WILLIAM MASELTINE, ALFRED L. GILLESPIE, 

and Thomas R. MeGahan, Members of the Late Firm of Hyatt, 
McBurney & Co., and Caroline Carson. 


This cause coming on to be heard, on motion to remand the same 
upon petition for removal from the court of common pleas for 
Charleston county, State of South Carolina, and the record therein, 
after hearing the pleadings and arguments of counsel— 

It is ordered, adjudged, and decreed that the petition of Caroline 

Carson, not having been filed in the said State court until 
13 after answer had been filed and the master under an order 

of reference, had proceeded to take testimony in the cause, 
the filing of said petition was too late, the trial of said cause, in the 
judgment of this court, having been begun. 

It is further ordered and decreed that the said cause is hereby 
remanded to the court from which it was sought to be removed. 

It is further ordered and adjudged that the motion toamend Mrs. 
Carson’s answer be overruled. 

The petitioner, Mrs. Caroline Carson, having prayed an appeal 
from the above decree, the same is hereby allowed, and the super- 
sedeas bond is fixed at five hundred dollars ($500.00). 

December 15, 1881. 

HUGH L. BOND, C’t Judge. 


14 And on the 26th day of September, 1885, the defendant. 
Caroline Carson, came into the court and filed the’ following 
petition and allowance of an appeal. 


In the Cireuit Court of the United States for the District of South 
| Carolina. 


To the Honorable Hugh L. Bond, judge of the said court: 


Caroline Carson respectfully showeth that in a cause in equity in 
the said court wherein Mary A. Hyatt & others were complainants 
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and the said Caroline Carson and others were defendants, a decree 
was made on the thirteenth day of December, A. D. 1881, remand- 
ing the said cause to the court of common pleas of Charleston 
county. 

Wherefore she prays the allowance of an appeal from the said 
decree to the Supreme Court of the United States. 

Sept. 26th, 1883. 
JAMES LOWNDES, 


Solicitor of Caroline Carson. 


Appeal allowed and bond fixed at $250.00. 
Sept. 26th, 1883. | 
HUGH L. BOND, C't Judge. 


15 To William McBurney, Thomas R. MeGahan, William Has- 
seltine, Alfred L. Gillespie: 


You will please take notice that Caroline Carson, one of the de- 
fendants in the suit of Mary A. Hyatt, executrix, & others versus 
William McBurney and others, brought in the court of common 
pleas of Charleston county and removed to the circuit court of the 
United States for the district of South Carolina, is about to take an 
appeal from the decree rendered by the. latter court on the 13th 
Dec., 1881, remanding the case to the said court of common pleas. 
You will please signify whether you desire to join in that appeal. 

Sept. 13, 1885. 

JAMES LOWNDES, 
Alt’'y for Mrs. Carson. 
With him A. G. MAGRATH, 
H. E. YOUNG. 


16 [Endorsed:] United States of America, district of South 

Carolina, fourth circuit. Mary A. Hyatt et al. vs. Wm. Me- 
Burney et al. Summons. Filed Oct. 10th, 1883. J. E. Hagood, 
C. C. C. U.S., dist. S. C. 


UNITED STATES OF AMERICA, 
District of S. C.. Fourth Cirewt, Charleston Coun.: 


J. Lamb Perry, being duly sworn, savs that he served the within 
paper on Thomas RK. McGahan by delivering to him personally and 
leaving with him a copy of the same on the 5th day of October, 
1883, and that he knows him to be the one mentioned and described 
therein as Thos. R. MecGahan, and that the deponent is not inter- 


ested in this action. 
J. LAMB PERRY. 
Sworn to before me the 6th QOct., 1883. 


JENNINGS W. PERRY, 
Not. Pub. 


ee ee ee 


~J 


CAROLINE CARSON VS. MARY A. HYATT, &C. 


U.S. AMERICA, 
District of South Carolina, Fourth Circuit, Charleston County : 


R. G. O’Neale, being duly sworn, says that he served a copy of 
the within paper on Wm. McBurney personally on 5th Oct., 1883, and 
that he knows him to be the one mentioned therein as Wm. Me- 
Burney ; and deponent further swears that he made due & dili- 
gent search for Alfred L. Gillespie & William Hasseltine and could 
not find them to serve on them a copy of the within, but deponent 
is informed & believes that they have removed from the limits of 
the State, their whereabouts being unknown to this deponent; and 
this de ponent further: affirms that he is not a party to or interested 
in this action. 


R. G. O NEALE. 


Sworn to before me this 6th Oct., 1883. 

JENNINGS W. PERRY, 
Notary Pub. 

17 Citation. 

To Mary A. Hyatt, as executrix and devisee and heir-at-law of Ed- 
mund Hyatt; Joaquin Delmonte, executor of the said Edmund 
Hyatt; Mary E. Hyatt, heir-at-law of the said Edmund Hyatt, 
and Julia Delmonte, as devisee and heir-at-law of the said Ed- 
mund Hyatt: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States at Washington within thirty 
days after the date hereof, pursuant to an appeal allowed to Carline 
Carson, wherein the said Caroline Carson is appellant and you are 
appellees, to show cause, if any there be, why the decree rendered 
against the said appellant should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Hugh L. Bond, judge of the circuit court 
of the United States for the district of South Carolina, this twenty- 
sixth day of September, in the year of our Lord one thousand eight 
hundred and eighty-three. 

HUGH L. BOND, 
C't Judge. 


18 | Endorsed:] Mary A. Hyatt, ex’ix, e¢ al. vs. Wm. W. Bur- 
ney etal. Citation. Filed Oct. 10th, 1883. J. E. Hagood, C. 

C. U.S., dist. 8. C. 
10 Wall.,427; 99 U.S., 506. I accept service for the within-named 
Mary A. Hyatt, Joaquin Delmonte, Mary KE. Hyatt, & Julia Demonte 
of a copy of the within citation. Oct. 3 , 1883. Edward McCrady, Jr. 


19 Unitep STATES OF AMERICA, 
District of South Carolina, Fourth Circuit : 


In Cireuit Court. 


I, J. E. Hagood, clerk of the circuit court of the United States for 
the district of South Carolina, do hereby certify that the foregoing 
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is a true and correct copy of a portion of the records in: this cause 
now in file in my office. 

Given under my hand and seal of said court, at clerk’s office in 
the city of Charleston, 8. C., this the 19th day of October, A. D. 
| 1883. 
| [Seal U. S. Circuit Court, District of So. Carolina. ] 
| , J. E. HAGOOD, 

C. 5 6S f S., Dist. of S. C. 


Endorsed on cover: 8. Carolina C.C. U.S. No. 462. Caroline 
Carson, appellant, vs. Mary A. Hyatt, as executrix & devisee & heir- 
at-law of Edmund Hyatt; Joaquin Delmonte, ex’e’r of Edmund 
Hyatt; Mary E. Hyatt, heir-at-law of Edmund Hyatt, & Julia Del- 
monte as devisee & heir-at-law of Edmund Hyatt. Filed 3rd No- 
vember, 1883. 
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Supreme Court of the United States, 


CAROLINE CARSON, 
Plaintiff in Error, 


MARY A. HYATT et al., 


Defendants in Error. 


BRIEF FOR MRS. CARSON, 


ON THE REMOVAL QUESTION INVOLVED IN THE 
WRIT OF ERROR TO THE SUPREME COURT 
OF THE STATE OF SOUTH CAROLINA. 


CLARENCE A, SEWARD, 
JAMES LOWNDES, 
Of Counsel, 


NEW YORK: 
DOUGLAS TAYLOR, LAW PRINTER, 89 NASSAU STREET, Cor. FULTON 
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Supreme Court of the United States. 


No. 245. 


CAROLINE CARSON, 
Plaintiff in Error, 


VS. 


MARY A. HYATT et al., 


Defendants in Error. 


BRIEF FOR MRS. CARSON, 


ON THE REMOVAL QUESTION INVOLVED IN THE 
WRIT OF ERROR TO THE SUPREME COURT 
OF THE STATE OF SOUTH CAROLINA. 


CLARENCE A. SEWARD, 
4 JAMES LOWNDES, 


Of Counsel. 


NEW YORK: 
DOUGLAS TAYLOR, LAW PRINTER, 89 NASSAU STREET, Cor. FULTON, 


1886. 
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Mary A. Hyatt eé al 


BriEF FOR Mrs. CARSON ON THE REMOVAL QUESTION 
INVOLVED IN THE WRIT OF ERROR TO THE STATE Court. 


ASSIGNMENT OF ERRORS. 


The Court below erred 


ist. In not accepting Mrs. Carson’s petition and bond; 
and, 

2d. In proceeding after their filing “further in such 
suit.” 


STATEMENT OF FACTS. 


This suit was brought in the Common Pleas for 
Charleston County, South Carolina, to foreclose a mort- 
gage given by William McBurney and Alfred L. Gilles- 
pie to Edmund Hyatt, on the 8th of May, 1863. Mrs. 


Carson was not a party to this mortgage, and, therefore, 


4 


could not, by reason of the mortgage alone, have prop- 
erly been made a party defendant. Why she was made 
a party defendant is stated in the Record (/. 7) as fol- 
lows : 


“That the said plantation above described, and which was conveyed 
to the said William McBurney and’ Alfred L. Gillespie, and by them 
mortgaged to the said Edmund Hyatt as above mentioned, was formerly 
the property of the late William A. Carson, who, by his will, after cer- 
tain specific bequests, devised the residue of his estate, in which was 
included the said plantation, to his executors, or to such one of them 
as should qualify, with instructions to sell the same upon such terms as 
he or they might deem most judicious, and to apply the proceeds of 
sale upon certain trusts for the benefit of his wife, Caroline Carson, 
and of his sons, William Carson and James P. Carson. ‘That, in pur- 
suance of the said power and direction in the said will, Alexander Rob- 
ertson and John F. Blacklock, executors of the said William A. Carson, 
sold and conveyed the said plantation to the said Elias N. Ball, who 
mortgaged the same to the said executors, to secure the credit part of 
the purchase money thereof, which said bond and mortgage these 
plaintiffs are informed and believe was paid and satisfied, and do so 
charge. That these plaintiffs are informed that, subsequently to the 
said mortgage by the said William McBurney and Alfred L. Gillespie 
to the said Edmund Hyatt, the said Caroline Carson, claiming in her 
own right, and as assignee of her sons’ interest under their father’s 
will, instituted proceedings in the United States Circuit Court for South 
Carolina, against William McBurney and Alfred L. Gillespie and the 
other copartners of the firm of Hyatt, McBurney & Co., excepting the 
said Edmund Hyatt, to set up and foreclose the mortgage given by the 
said Elias N. Ball to the said executors of William A. Carson, and that, 
in such proceedings, she has obtained a decree in her favor, as well as 
assignee of her sons’ interest as in her own right under the said will, 
but that, as neither the said Edmund Hyatt, nor these plaintiffs, nor 
any other person representing the said Edmund Hyatt since his death, 
were parties to the said proceedings, these plaintiffs are not bound 
thereby. Wherefore, the plaintiffs pray * * * * that the said 
mortgage may be foreclosed, and the equity redemption barred, and 
the premises ordered to be sold, freed and discharged from any lien or 
incumbrance whatsoever of the said Caroline Carson.” 
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Mrs. Carson was, therefore, joined as a defendant, 
either by reason of her beneficial interest as a prior mort- 
gagee, or as claiming some interest under the decree of 
the Circuit Court. 

The mortgage in which Mrs. Carson was interested was 
executed ( f. 9), March 2d, 1857. 

The decree of foreclosure of that mortgage was made 
by the Circuit Court of the United States ( Ap. 10-11) on 
May 1oth, 1878 (Old Record No. 780, ~. 102), and was 
affirmed by this Court at its October Term, 1878. 

The issues thus raised were personal to Mrs. Carson, 
and the other defendants had no interest therein. There 
was, therefore, a controversy between the plaintiffs below 
and Mrs. Carson, which was wholly between citizens of 
different States, and was wholly between citizens of the 
State of New York and an alien, as plaintiff, and Mrs. 
Carson, a citizen of Massachusetts, and which could be 
fully determined as between them, without reference to 
the other defendants. 

Mrs. Carson had, therefore, a right, under the Act of 
March 3d, 1875, to remove the suit into the Circuit 
Court of the United States for the District of South 
Carolina, if she were a citizen of Massachusetts, and 
complied with the requirements of such Act, or if the 
suit presented any question of Federal jurisdiction. 

Mrs. Carson answered in the suit, setting up her 
beneficial interest in the original mortgage, and the 
proceedings in the Circuit Court for the foreclosure of 
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the same, and, in so doing, among other things, stated 


“The defendant, who, during the late war, adhered to the cause of 
the Union early in 1861, left South Carolina and went to New York, 
where she has ever since resided and had her domicile.”’ 


and also averred ( f. 11): 

“ That, in any event, the plaintiffs are estopped by the said decree 
from denying the validity of the said bonds and mortgage held by Rob- 
ertson as trustee as aforesaid, or their priority to that of the plaintiffs ; 
and she says that they cannot enforce their said mortgage, without first 
redeeming that of the defendant.”’ 


The complaint was sworn to on the 15th day of Octo- 
ber, 1879. There is no statement in the Record when, or 
where, or upon whom any process of the State Court or 
any copy of the complaint was served. 

It does not appear from such complaint when or where 
the will of Hyatt was proved, or by whom his executors 
were appointed. Nor does it appear of what State or 
States or countries any of the parties therein mentioned 
were citizens. The jurat (/. 8), states that the plaintiffs 
“are residents of the State of New York.” 

On the 16th of December, 1879, an order was made by 
stipulation between the parties, in these words : 


‘ The time for the defendants in this case to answer having expired, 
on motion of McCrady & Son, plaintiff’s attorneys, it is ordered that 
the case be referred to W. D. Clancy, Esq., one of the Masters of this 


Court, to take testimony and report the same; and, with the consent 


of the said plaintiff's attorneys, it is further ordered that the defendant 
Caroline Carson do have further time to answer the complaint herein, 
to wit, until the twenty-fourth day of January next, and that she be 
allowed to file the same under the signature of her counsel who has 
entered an appearance in the cause, without oath thereto.” 


This voluntary “appearance” is the only mode shown 
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in the Record by which the State Court obtained juris- 
diction over Mrs. Carson, and no earlier date is assigned 
thereto than the date of the stipulated order, December 
16th, 1870. 

The Record states (/. 35), that the answer of Mrs. 
Carson was du/y filed on the 31st of January, 1880. 

When this controversy (Robertson v. Carson, 19 Wall, 
106) was originally before this Court, it said: 

“ It is competent for a party to make a change of domicile for the 


purpose of giving jurisdiction to the Federal Courts, where it could 
not otherwise exist.” 


On the 16th of February, 1880, Mrs. Carson filed, in 
the Court of Common Pleas for Charleston County, a 
petition entitled in the cause, and addressed to the 
Judges of the said Court in these words (/. 12): 

“Your petitioner, Caroline Carson, respectfully showeth that the 
above-entitled suit is of a civil nature, and is now pending in this 
Court. The matter or amount in dispute is, exclusive of cost, the sum 
or value of five hundred dollars, and is of the value of over ten thou. 
sand dollars; that the controversy in the said suit is between citizens of 
different States, and between citizens of a State, and a citizen or sub- 
ject of a foreign State; that your petitioner was, at the beginning of 
this suit, and still is, acitizen of the State of Massachusetts; and the 
said Joaquin Delmonte then was, and still is, a citizen or subject of 
Spain, and all the other parties, plaintiffs above mentioned, then were, 
and still are, citizens of the State of New York; that William McBur- 
ney and Thomas R. McGahan then were, and still are, citizens of 
South Carolina; that Alfred L. Gillespie then was, and still is, a citizen 
of Tennessee; and William Hasseltine then was, and still is, a citizen 
of California. Your petitioner further says that in the above-mentioned 
suit there is a controversy which is wholly between citizens of different 
States, and between a citizen of a State and a foreign State, namely, 
between the said plaintiffs and your petitioner, and which can be 
wholly determined as between them. And your petitioner offers here- 
with a bond, with good and sufficient surety, for her entering in said 
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Circuit Court of the United States, on the first day of its next session, 
a copy of the record in this suit, and for paying all costs that may be 
awarded by said Circuit Court, if the said Court shall hold that this 
suit was wrongfully or improperly removed thereto. And she prays 
this Honorable Court to proceed no further therein, except to make the 
order of removal required by law, and to accept the said surety and 
bond, and to cause the record herein to be removed into said Circuit 
Court of the United States in and for the District of South Carolina; 
and she will ever pray, &c.— James Lowndes, Attorney for Petitioner.” 


This petition was accompanied (/. 73) by an affidavit 


entitled in the cause in these words: 

“ Personally appeared before me James Lowndes, and made oath 
that he is the attorney of Caroline Carson, and has read. her petition 
for the removal of the said cause to the Circuit Court of the United 
States for the District of South Carolina, and that the facts therein 
stated are true to the best of his information and belief, save that he 
cannot aver that Dean Hall is of greater value than five thousand dol- 
lars and five hundred dollars; that his information as to the domicile 
of Hasseltine is drawn from a statement made to him by some person 
whose name he cannot recall; that his information as to the domicile 
of Caroline Carson is drawn from these facts, viz.: That about the rst 
July, 1877, he received, in due course of mail, a letter from the said 
Caroline Carson, dated at Brookline, Massachusetts, in which she 
informed the deponent that she had made a declaration or affidavit of 
her change of domicile from New York to Massachusetts; and that 
deponent continued to receive letters from her in the latter State, dur- 
ing the month of July, 1877, and he knows her purpose to have been 
to become a citizen of Massachusetts, and he knows that she has not 
in fact for many years resided in New York.— /ames Lowndes.” 

The petition was also accompanied by a bond, with 
two sureties ( Z. 14), the condition of which was as fol- 
lows : 

“ Now if the said Caroline Carson, your petitioner, shall enter in 


said Circuit Court of the United States, on the first day of its next 
session, a copy of the record in said suit, and shall well and truly pay 


all costs that may be awarded by said Circuit Court of the United 
States, if said Court shall hold that said suit was wrongfully or improp- 


erly removed thereto, then this obligation to be void; otherwise, in full 
force.” 


A transcript of the record in the suit in the State Court 
was filed (f. 35) in the Circuit Court of the United 
States for the District of South Carolina on the oth day 
of March, 1880. 

On the 27th of February, 1880, the Master made his 


report (/. 14) as follows: 

“ This case was referred to me by an order of this Honorable Court, 
bearing date the 16th day of December, 1879, ‘to take testimony and 
report the same.’ I beg leave to respectfully report that I have been 
attended by the solicitors of the plaintiff, Messrs. McCrady & Son, and 
by the Hon. A. G. Magrath, representing the answering defendant, 
Caroline Carson. The complaint and answer were duly read, and the 
plaintiff proceeded to prove her bond and mortgage, all of which will 
more fully appear by the testimony, a copy of which is filed herewith. 
At the close of the plaintiff’s case the Hon. A. G. Magrath, counsel for 
Mrs. Caroline Carson, notified the Master that he had, on that day, to 
wit, the 16th day of February, 1880, filed a petition in the Clerk’s 
Office of the Court of Common Pleas for Charleston County in behalf 
of Caroline Carson, the defendant, praying in her behalf the removal 
of this case into the United States Court, and that it was his purpose 
not to proceed with this cause before the Master. Mr. McCrady, Jr., 
then moved that the Master file his report of the testimony taken in 
the cause, as directed by the order of reference. I beg leave to file 
also with this report and testimony a transcript of record in the case of 
Wm. McBurney ¢é¢ a/. vs. Caroline Carson, in the Supreme Court of the 
United States, introduced in evidence by the plaintiffs. All of which 
is respectfully submitted.— W. D. Clancy, Master.” 

On the 25th of March, 1880, the Court of Common 
Pleas for Charleston County filed an opinion ( f. 19) in 
these words : , 

“The plaintiffs in this case, except one, a Spanish subject, are citi- 
zens of the State of New York, and’the controversy, as appears by the 
pleadings, is wholly between them and the defendant Caroline Carson, 
who, in her answer, states that she is also a citizen of that State. She 
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has also filed with her answer an exhibit of a previous case in the 
United States Court, relating to the same matter, in which case she 
was plaintiff, suing as a citizen of the State of New York. No motion 
has been made by her for leave to amend or withdraw her answer, nor 
has any affidavit or other testimony been submitted showing that her 
answer was erroneous, and the matter therein in reference to her citizen- 
ship was inserted by inadvertence or mistake. After this case had been 
referred to the Master, and after the filing of her said answer by the 
said defendant, and the Master, attended by the attorneys for plaintiffs 
and said defendant, had finished taking the testimony offered by the 
plaintiffs, the said defendant filed a petition in this Court, praying a 
removal of this case to the Circuit Court of the United States, and 
alleging that she is a citizen of the State of Massachusetts. ‘That 
petition is not properly verified, and the insufficient affidavit by her 
attorney does not state any matter which would justify me in disregard- 
ing the positive statement in her answer and exhibit. I, therefore, 
hold that the controversy in this case is between a citizen of the State 
of New York, on the one side, and other citizens of the same State 
and a Spanish subject, on the other side; and further that the petition 
of defendant for the removal of the case was not filed until after the 
trial had commenced. She is, therefore, not entitled to have the case 
removed from this Court, and her motion to that effect is refused.”’ 


The exhibit referred to in this opinion is not printed 
in the Record. What such exhibit was is shown by the 
answer (ff. 10-11). It was the record in the suit com- 
menced by Mrs. Carson, on the 11th of August, 1866, in 
the Circuit Court of the United States for the District of 
South Carolina against Alexander Robertson and others, 
to reinstate and foreclose her mortgage. Such record 
constitutes a portion of the records of this Court, and was 
known as No. 780, atthe October Term, 1878. If the Court 
desires, and has the right tolook at such record, it will find it 
on its files. It was not necessary, therefore, to reprint it. 
The bill in that case was filed on the 11th of August, 


1866. Itis not swornto. It commences as follows : 


1] 


“Caroline Carson of the City of New York, and a citizen of the 
State of New York, &c.” 


How such unsworn record, being res znter altos, and 
speaking as of the month of August, 1866, could be taken 
as evidence by the Court below of Mrs. Carson's citizen- 
ship in February, 1880, is not perceived. 

On the oth of September, 1881, a decree of foreclosure 

( Pp. 31-33) and sale in this suit was made by the State 
Court. Mrs. Carson thereupon appealed ( /. 33) to the 
Supreme Court of the State, and among other grounds of 
appeal said ( A. 35): 
“that having complied with the provisions of the Act of Congress of 
the 3d March, 1875, regulating the removal of causes from the State 
Courts to those of the United States (18 Statutes at Large, 470), by 
filing her petition in this cause for the removal thereof from the State 
Court to the United States Court for the District of South Carolina, 
and by giving the bond required by said act, and by the filing the tran- 
script of the record of the State Court in the Circuit Court of the United 
States for South Carolina District, as was done by her on the oth of 
March, A. D. 1880, all rightful jurisdiction of the State Court ceased, 
and all further proceedings thereon are null and void.” 


The opinion of the Supreme Court of the State was, 
among other things, as follows (/. 38) : 

“ The case, as has been stated, was referred to the Master, who pro- 
ceeded to hold the reference, when, after one or two sittings, Mrs. Car- 
son, through her attorney, gave notice tothe Master that he had that 
day filed a petition in the Clerk’s office, praying, among other things, 
the removal of the cause into the United States Court, and that he 
would not continue the reference before him. Whereupon, the at- 
torney of the plaintiffs moved that the Master file his report of the 
testimony taken. Under this state of things the case came for hearing 
before Judge Pressley, who dismissed the petition for removal, holding 
that the defendant, under the circumstances, was not entitled to the 
motion, it appearing in the answer by her own statement that she was a 
citizen of the same State as the plaintiffs, the State of New York, and 
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no affidavit being submitted that the statement was erroneous, or in- 
serted by mistake ; and further that the petitioner came too late, it 
having been presented after filing of her answer in the cause, and after 
the Master, attended by the attorneys on both sides, had finished tak- 
ing the testimony offered by the plaintiff ; and, moreover, that the 
petition was not properly verified, the affidavit of the attorney not 
being sufficient to justify him in disregarding the positive statement in 
the answer of Mrs. Carson astoher citizenship * * * * * * 
(fp. 42). Did Judge Pressley err in refusing the removal of this cause 
to the-Circuit Court of the United States for the District of South 
Carolina? Judge Pressley, in his order refusing the motion to remove, 
gives the reasons for his action. They seem to usto be quite sufficient, 
and to be sustained by authority. It did not appear from the record 
of the case to the satisfaction of Judge Pressley that the parties were 
citizens of different States, nor was the petition filed within proper 
time, as required by the Act of Congress. Chief Justice WAITE in the 
Railway Co. v. Ramsey (22 Wail., 328), said: ‘To sustain a transfer 
of a suit the party claiming it must file in the State Court a petition 
therefor, and tender the requisite security. Such petition must state 
facts sufficient to entitle him to have the transfer made. This cannot be 
done without showing that the Circuit Court would have jurisdiction of 
the suit when transferred. ‘The one necessarily includes the other. If, 
upon the hearing of the petition, it is sustained by proof, the State 
Court can proceed no further.’ The facts stated in this petition were 
perhaps sufficient to entitle the petitioner to the order, had the petition 
been filed within proper time, and had the facts stated been sustained 
by the record as a whole ; but the petition broke down at both of these 
points. It was not filed as required by the Act of Congress (1875), at 
or before the term at which the suit could have been tried ; nor did it 
appear upon the face of the record that the citizenship of Mrs, Carson 
was in Massachusetts. True this fact was stated in the petition, but 
her answer distinctly stated that she was a citizen of New York. ‘Thus 
the record on its face failed to show the important fact required for re- 
moval (Meyer v. Construction Co., 100 U. S., 457). Hence Judge Press- 
ley had no other alternative but to dismiss the petition upon both of 
the grounds mentioned.” 


The residue of the language of the Chief Justice in 
Railway Co. v. Ramsey (22 Wall., 328), not quoted by 


the State Supreme Court in its opinion, is as follows : 
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“It has no discretion, and is compelled to permit the transfer to be 
made. The petitioning party is then required to file in the Circuit 
Court copies of the process, and of all pleadings, depositions, testi- 
mony, and other proceedings in the State Court. TZhis includes the 
proceedings by which the transfer was effected, and these, as has been seen, 
must show the facts necessary to give the Circuit Court jurisdiction.” 

The second section of the Act of 1875 authorizes a re- 
moval from the State Court into the United States Court 
of any suit of a civil nature, at law or in equity, where 
the matter in dispute exceeds, exclusive of costs, the sum 
or value of five hundred dollars, and arising under the 
Constitution or laws of the United States. 

The complaint, as has been stated, averred, with ref- 
erence to the foreclosure proceedings upon Mrs. Carson's 
mortgage, in the United States Circuit Court, that 
(P. 7) 

“As neither the said Edmund Hyatt, nor these plaintiffs, nor any 
other person representing the said Edmund Hyatt since his death, 
were parties to the said proceedings, these plaintiffs are not bound 
thereby.” 

The answer avers ( f. 11) that— 

“In any event, the plaintiffs are estopped by the said decree from 
denying the validity of the said bonds and mortgage held by Robertson 
as trustee aforesaid, or their priority to that of the plaintiffs; and she 
says that they cannot enforce their said mortgage without first redeem- 
ing that of the defendant.”’ 

The Code of Practice of South Carolina is said to be 
that which was adopted in 1869-1870, as amended by the 
Act of November 25th, 1873 (XV. Séaz.. 498), and re- 
enacted by the Act of March 8th, 1875 (2d., 871). 

By that code it is provided (Sec¢zon 9), that there shall 
be two Circuit Courts, to be called (1) Common Pleas, 


(2) General ‘Sessions; and it designates (Sectzon 17) 


_— 
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a Circuit Court for Charleston County, in the First 
Circuit. 

By Sectzon 18 the Common Pleas of Charleston County 
are directed to commence their terms on the second Mon- 
days of February, June, and November in each year. 

The complaint in this suit was sworn to on the 15th of 
October, 1879. The second Monday of November, 1879, 
fell on the roth of the month, and thus left sixteen days 
of October and nine in November before the November 
Term commenced. There were, therefore, twenty-five 
days between the 15th of October and the commencement 
of the November Term. 

The Code (.Sectzon 92) abolishes the distinction between 
actions at law and suits in equity, and prescribes that 
there shall be thereafter but one form of action, to be 
called a civil action. 

An action for the foreclosure of a mortgage is directed 
(.Sectzon 146) to be brought in the county where the realty 
is situated. 

By Sectzon 150 it is provided that a civil action must be 
commenced by asummons. By Sec¢zon 151 it is provided 
that the summons shall be directed to the defendant, and 
require him to answer the complaint, and to serve a copy 
of his answer within twenty days after the service of the 
summons, exclusive of the day of service. 

By Sectzon 153 it is provided that a copy of the com- 
plaint need not be served with the summons. In such 
case the summons must state where the complaint is or 
will be filed, and if the defendant, within twenty days 
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thereafter, causes notice of appearance to be given, and 
in person or by attorney demands in writing a copy of the 
complaint, specifying the place within the State where it 
may be served, a copy thereof must, within twenty days 
thereafter, be served accordingly, and after such service 
the defendant has twenty days to answer. 

There is no proof in the record of the issuance and ser- 
vice of any summons, or that any complaint accompanied 
it. [here is no proof in the record of the service of the 
complaint, or of the date of such service. The only indi- 
cation of the probable time of such service is the date of 
the jurat to the complaint, which was October 15th, 1879. 
If the complaint was properly served on that day on Mrs. 
Carson's representatives—and, presumptively, it could 
not have been served before it was sworn to—then the 
answer was due during the whole of the day on the 4th 
of November, 1879, which was five days before the com- 
mencement of the November Term of the Common Pleas 
for the year 1570. 

By Sectzon 195 twenty days’ time is given to amend 
an answer after it is served. 

Section 278, as amended by the aforesaid Acts of 1873 
and 1875, provides that: “At any time a/¢er zssue and at 
least fourteen days before Court, the plaintiff shad/ file in 
the Clerk’s office the summons and complaint in the cause, 
endorsing thereon the nature of the wssue and the number 
of the docket upon which the same shall be placed; and 
if the plaintiff fail to do so, the defendant, seven days be- 


fore the Court, may file copies of said papers, with like 
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endorsement, and the Clerk shall thereupon place said 
Cause upon its appropriate docket and it shall stand for 
trial without any further notice of trial or notice of 
issue.” 

This provision is mandatory only so far as a plaintiff is 
concerned, and determines with precision at what term a 
suit can “be first tried,” within the meaning of the Re- 
moval Act of 1875. The term must be one after issue 
joined and before which there are fourteen clear days, 
otherwise the plaintiff cannot lawfully file the pleadings 
or docket the cause. The permission accorded to the 
defendant cannot be availed of by him unless the plaintiff 
is legally in default. If the issue has not been joined, or 
if after issue joined there are not fourteen or seven clear 
days before the Court, then neither party can lawfully 
docket the cause. The day of the commencement of the 
Court is under this statute industriously excluded by the 
use of the word “‘ defore.” 

If the answer was due on the 4th day of November, 
there were five days only before the commencement of the 
November Term on the roth day, or second Monday of 
November, 1879. The suit could not, therefore, have 
been lawfully docketed for that term, as there were not 
fourteen days remaining after the 4th of November, and 
but five days only “before Court” on the roth of No- 
vember. 

The first term, therefore, at which the suit could have 
been legally docketed for trial was the February Term, 
commencing on the second Monday of February, 1880, 
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which fell on the 9th of that month. The petition was 
filed on the 16th of February. 

The Code further declares (Sectzon 268) that a judg- 
ment is the final determination of the rights of the parties 
in the action. | 

Section 273 provides that an issue of fact arises: (1) 
upon a material allegation in the complaint controverted 
by the answer; or (2) upon new matter in the answer 
controverted by the reply. 

Sectton 275 declares that a trial is the judical examin- 
ation of the issues between the parties, whether they be 
issues of law or of fact. 

Section 276 provides that an issue of law must be tried 
by the Court, unless it be referred as provided in Sec- 
tions 294 and 295. An issue of fact in an action for the 
recovery of money only, or of specific real or personal 
property, or fora divorce of the marriage contract, on 
the ground of adultery, must be tried by a jury, unless a 
jury trial be waived, as provided in Sec¢zon 290, ora refer- 
ence be ordered, as provided in Sectzons 294 and 295. 

Section 277 provides that every other issue is triable by 
the Court, which, however, may order the whole issue, or 
any specific question of fact involved therein, to be tried 
by a jury, or it may be referred, as provided in Sectzons 
294 and 205. 

Section 282 provides that either party giving the notice 
may bring the issue to trial. 

Section 291 provides that upon the trial of a question 
of fact by the Court, its decision shall be given in 
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writing, and shall contain a statement of the facts found, 
and conclusions of law separately, and, upon a trial upon 
an issue of law, the decision shall be made in the same 
manner, stating the conclusions of law, 

Section 294 provides that all or any of the issues in the 
action, whether of fact or of law, or both, may be referred 
upon the written consent of the parties. 

Sectzon 295 provides that where the parties do not con- 
sent, the Court may, upon the application of either, or of 
its Own motion, except where the investigation will re- 
quire the decision of difficult questions of law, direct a 
a reference in the following cases: (1) where the trial 
of an issue of fact shall require the examination of a long 
account on either side, in which case the Referees may 
be directed to hear and decide the whole issue, or to 
report upon any specific question of fact involved therein ; 
or (2) where the taking of an account shall be necessary 
for the information of the Court before judgment, or for 
carrying a judgment or order into effect; or (3) where a 
question of fact, other than upon the pleadings, shall 
arise upon motion or otherwise in any stage of the 


action. 


—— 
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ARGUMENT. 


An analysis of the opinions of the Common Pleas, and 
of the Supreme Court of South Carolina, shows that those 
Courts were not unanimous as to the grounds upon which 
they refused to accept the petition of Mrs. Carson. 

The Common Pleas said ( /. 19) that the plaintiffs, with 
one exception, were citizens of the State of New York, 
and that the excepted one was a Spanish subject—that it 
appeared from the answer that Mrs. Carson was also a 


citizen of the State of New York—that the petition was 


not properly verified—and that such petition was not filed 
until after the trial had commenced. 

The Supreme Court said (/. 38), that it appeared in 
the answer, by her own statement, that Mrs. Carson was 
a citizen of the same State as the plaintiffs, viz., the State 
of New York—that the petitioner came too late, her 
petition having been presented after the filing of her 
answer in the cause, and after the Master had taken the 
testimony offered by the plaintiff—that the petition was 
not properly verified ; but that ( A. 43) the facts stated in 
the petition were perhaps sufficient to entitle the peti- 
tioner to the order, had the petition been filed in time, 
and had the facts been sustained by the record as a whole; 
but the petition broke down at both of these points—that 
it was not filed as required by the Act of Congress (1875) 
at or before the term at which the suit could have been 
tried—that it did not appear upon the face of the record 


that the citizenship of Mrs. Carson was in Massachusetts 
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—that this fact was stated in the petition, but her answer 
distinctly stated that she was a citizen of New York—and 
that the record on its face failed to show the. important 
facts required for removal. 

There are three important questions in this case : 

1. Was the fact of diverse citizenship presented to the 
Common Pleas in the manner required by the Act of 
1875? 

2. Was the suit removable for any cause under that 
Act? 

3. Were the petition and bond presented at the proper 
time? 


WHEN A PETITION AND BOND, WHICH CONFORM IN ALL 
RESPECTS TO THE ACT OF 1875, ARE PRESENTED TO A 
STATE CouRT, THAT COURT HAS NO LAWFUL AUTHOR- 
ITY TO REFUSE TO ACCEPT THE SAME, OR TO TRY BY 
ALLEGED. EVIDENCE ALIUNDE THE TRUTH OF THE PETI- 
TION, 

Section 2 of the Act of 1875 is jurisdictional, and pre- 
scribes the cases in which a suit may be removed from 
the State Court to the Federal Court. 

Section 3 of the same Act prescribes in a directory 
manner the method by which such removal is to be effected. 
It requires the making and filing of a petition, setting 
forth the jurisdictional facts required by Sectzon 2, and 
the making and filing of a bond with the conditions spe- 


cified. 


Section 5 authorizes the Circuit Court to dismiss or 


==... 


— «. 


remand a cause, when it has been improperly removed 
thereto. 

A petition for a removal is a new proceeding, adverse 
to the right of the other party to continue the cause in 
the State Court and tenders a new issue to which the 
relations of the parties are changed and which is triable 
by the Federal Court alone. 

As was said by this Court in Gold Washing Co. vs. Keyes 
(96 U. S., 199): 

“For the purposes of the transfer of the cause, the petition for 
removal, which the statute requires, performs the office of a pleading.” 

The Act of 1875 does not authorize the State Court to 
receive either an oral or a written pleading on behalf of 
the adverse party to raise an issue between himself and 
the petitioner. Nor does it authorize a State Court, sva 
sponte, to raise such issue, and then to undertake to de- 
cide it upon evidence a/zunde the petition. Therefore, 
when a petition and bond are in exact compliance with 
the Act of 1875, and are presented as by that act required, 
the State Court absolutely loses jurisdiction, and has no 
lawful authority to refuse to accept the petition, or to 
proceed to hear and determine the cause. 

This is so, both upon principle and authority. The 
question whether the jurisdictional facts really exist, which 
authorize the removal of a cause, is a question solely for 
the Federal Court to determine. The Act of 1875 states 
the jurisdictional facts necessary, and prescribes the mode 
by which they are to be presented to the State Court. It 
also confers upon the Federal Court, and upon it alone, a 
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right to determine whether the suit is one properly within 
the jurisdiction of that Court. Not having conferred any 
power upon the State Court, when the petition and bond 
are sufficient on their face, and presented in proper time, 
to investigate as to the truth of the facts alleged, it fol- 
lows of necessity that, when the petition and bond are in 
strict compliance with the statute, and are presented in 
proper time, the State Court cannot go behind them for 
the purpose of determining that the suit is one which 
does ‘not really and substantially involve a dispute or 
controversy within the jurisdiction of said Circuit Court.” 
That inquiry is.under § 5 for the Federal Court alone. 

There are many decisions both in the State and Circuit 
Courts, and in this Court, upon the point. 

In /llius v. N. Y. Co. (13 N. ¥., 597), the plaintiff had 
appealed from an order, refusing to vacate an order of the 
Special Term, transferring the cause to the Circuit Court 
of the United States, pursuant to the 12th Section of the 
Judiciary Act of 1789. The Court said : 

“ It was claimed, however, on the argument of the motion, that the 
order transferring the cause was wholly inoperative, on the ground that 
the case was not within the Judiciary Act above referred to. The Cir- 
cuit Court, therefore, it was urged, will acquire no jurisdiction, and 
hence the action is determined everywhere. ‘To this it may be answered 
that the United States Circuit Court will either assume jurisdiction of 
the suit and proceed to judgment, or it will not. If it does, then, cer- 
tainly, the action has not yet been determined. If it refuses to do so, 
then the order complained of will be vacated, and the case will proceed 
in the Supreme Court. The question of jurisdiction must be decided 


by the Circuit Court itself, and, however it may decide, we cannot see 
that the suit will not proceed in the one Court or the other.”’ 
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In /udianapolts v. Risley (50 /nd., 62) the Court said : 


“We are of opinion that, if the petition is sufficient, it was the duty 
of the State Court ‘ to proceed no farther in the cause,’ but at once to 
transfer the jurisdictioh to the Circuit Court of the United States. So 
are all the decisions in the Courts of the United States, and also in the 
State Courts, with the exception of a few of the earlier cases.” 

In Chamberlain v. American Co. (18 N. ¥. Supreme 
Ct. Reports, 372) the Court said : 

“The appeal is from an order denying a motion to vacate that order 
[for a removal] on the ground that it was ‘ improvidently and inad- 
vertently granted.’ It could not have been improvidently or inadver- 
tently granted, if the case was one within the provisions of the Act of 
Congress, under which the petition was presented, and the jurisdictional 
facts were shown, and the requisite security given; because, in such a 
case, the Court below would have no right to exercise any discretion. 
I think the only questions which we have any power upon this appeal 
to consider are, whether the petition did set forth the jurisdictional 
facts required by the Act of Congress, and whether the security offered 
was such as to call for its approval by the Court below.” 


In Shaft v. Phentx Co. (67 N. Y¥., 544) the Court 
said : 

“ By the proceedings for removal the State Court is spso facto ousted 
of jurisdiction, whether an order of removal has been granted or denied 
by it.” 


In Zerre Haute Co. v. Abend, (9 lll. App., 308) the 


Court said: 

“It is now a quite well-settled doctrine that, after the filing of a 
petition and bond in due form of law, the State Court has no power to 
refuse the removal, and can do nothing to affect the right, and its right- 
ful jurisdiction ceases eo instantt. No order for removal is necessary, 
and every subsequent exercise of jurisdiction by the State Court, 
including the judgment, if one is rendered, is erroneous,” 


In Western Unton Co. v. Horach (9 lll. App., 311) the 


Court said: 
“In Matthews v. Lyall (6 McLean, 13), it is said the State Court 
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had no right to deny the removal. The Court declares that, under 
such circumstances, the State Court shall proceed no further in the case, 
and the Supreme Court have held that all subsequent proceedings are 
erroneous. In Aanouse v. Martin (15 How., 208), after the petition 
and bond had been filed, the Court said: ‘ But the Court proceeded to 
make enquiry into the intention of the plaintiff, not to claim of the 
defendant the whole of the matter then in dispute upon the record, and 
allowed the plaintiff to reduce the matter then in dispute to the sum of 
$499, by’‘an amendment tothe record.’ It then proceeded further in the 
cause, which the (ct of Congress forbids. Allits subsequent proceedings» 
including the judgment, were, therefore, erroneous. To require the 
defendant to answer further would be to deny him his right to have all 
the proceedings in the State Court cease. It would engraft upon the 
Act of Congress a new proviso, that, although the Court was required 
to proceed no further in such suit, yet it might proceed and make 
further orders in the cause, and this, although the defendant had done 
all which the laws required to obtain the right to remove the suit.” 


In Feld v. Lownsdale (Deady, 289) the Court said: 


“The order of removal made in the State Court is not conclusive 
upon the question of jurisdiction in the Federal Court. Notwithstand- 
ing this removal, this Court must determine for itself whether it can 


take jurisdiction of the cause.’ 

In Fesh v. Union Pacific Co. (8 Blatch., 247) NELSON, 
]., said: 

“No affidavits can be read before the State Court in opposition. 
The application on the petition is ex parte, and depends upon the 
papers upon which it is founded; and, if they are regular and conform 
to the requirements of the. statute, the Court has no discretion. The 
act (July 27th, 1868) is peremptory.” 


In Jones v. Oceanic Co. (11 Blatch., 406) the Court 


said : 

“The petition for removal states merely that the defendant has a 
defense arising under the Act of March 3th, 1851, and prays for a 
removal of the suit into this Court under the Act of July 27th, 1868. It 
is objected that the petition does not set forth affirmatively facts from 
which the Court can see that the defense is one arising under the Act 
of 1851. * * The petition is sufficient, without stating what the 
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defense is. The contest as to the actual existence and validity of the 
alleged defense * * cannot be determined on an interlocutory 
motion, if the proceedings for the removal have conformed to the 
statute. Such contests can be determined only on formal pleadings, 
and proofs in this Court (Dennistown v. Draper, 5 Blatch., 336; 
Mayor v. Cooper, 6 Wall., 247).” 


In /leath v. Austin (12 Blatch., 321) the Court said 


“The cause was regularly removed into this Court on the defend- 
ant’s oath as to the jurisdictional fact of residence and citizenship in 
Connecticut. At most, the plaintiff raises a doubt only on that ques- 
tion. Insuch case, the jurisdiction is to be maintained as the Act of 
Congress makes such oath prima facte evidence of the jurisdictional 
fact.” 

In Cobb v. Globe Ins. Co. (3 Hughes, 456) the Court 
said : 

“ By the filing of the petition and bond in the State Court, showing 
that the controversy is one ‘between citizens of different States,’ the 
jurisdiction of the State Court from that moment ceases, and all that 
that Court may do in the matter afterwards is coram non judice, null and 
void. The question of the sufficiency of the bond itself, the compe- 
tency of the petition, the validity of the removal, and each and all 
questions arising upon the petition, are taken away by this law (1875) 
from the State Court, and reserved by Section 5 for the United States 
Circuit Court, to be passed upon, in the exercise of the unembarrassed 
and undivided jurisdiction which this act gives it, under the authority 
of the Constitution, over all ‘controversies between citizens of different 


,* 


States. 
In Dennis v. The County of Alachua (3 Woods’ Rep., 
689) the Court said: 


“While the Supreme Courts of some of the States, among them 
Massachusetts, Wisconsin and Virginia, have held this to be necesary 
before a removal can be effected, others, Rhode Island and Missouri, 
for instance, have held that the filing of the petition and bond, ¢pse 
facto, suspends the jurisdiction of the State Court. The Supreme 
Court of Missouri, in the case of Herryford v. The A2tns Insurance Com- 
pany (42 Mo., 148), uses the following emphatic language: ‘When a 
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party makes an application for a removal of a Cause in the manner 
required by the Act of Congress, it is error in the State Court to pro- 
ceed further in the matter, and every subsequent step is coram non judice.’ 
While there is this conflict of opinion between the Supreme Courts of 
the different States, there is a uniform current in the decisions of the 
Federal Courts, to the effect, that if the case be within the Act of Con- 
gress, and the petition is in due form, accompanied by the required bond, 
the jurisdiction of the State Court ceases, co imstanti, upon the filing of 
the petition and bond, in the State Court, either in term time or in va- 
cation. Drummond, Circuit Judge, and Blodgett, District Judge, in 
Osgood v. The Chicago, Danville and Vincennes Railroad Company (6 
Biss., 330) say : ‘ Having filed the petition and bond with the clerk in 
the given case, the applicant has done all that the statute requires. He 
need not call upon the Court to act at all. .No order is to be made in 
Court, at least the Statute names none, unless the mandate that the 
Court shall accept the petition and bond implies one.’ Judge 
Dillon expresses the same opinion at page 66 of his pamphlets on the 
removal of cases. Woods, Circuit Judge, in Al//erman v. The New 
Orleans, Mobile and Texas Railroad Company (2 Woods, 120), says: ‘ The 
presentation of the proper petition and bond is, by the Act of Congress. 
as well as by the decision of the Supreme Court of the United States, 
effectual to suspend all the powers of the State Court in which the suit 
is, and he cites, for this position, the cases of /xsurance Company v. 
Dunn (19 Weall., 214); Jnsurance Company v. Morse (20 Weadll., 445); 
Kanouse v. Martin (15 How., 198) and Gordon v. Longest (16 Pet., 97). 
I might well stop here, but the language of Mr. Justice Strong, sitting 
in the United States Circuit Court for the Western District of Pennsyl- 
vania, in June, 1878, since the passage of all the acts on the subject 
of removal is so forcible.and so appropriate to the point under con- 
sideration, as to justify a quotation from him, even after citing the de- 
cisions of the Supreme Court. to the same effect. In Zaylor v. Rock- 
afeller (6 Reporter, 226), where the State Court had adjudged that 
the record and petition did not exhibit a case proper for removal under 
the Acts of Congress, and had refused to part with its jurisdiction, Mr. 
Justice Strong says: ‘If the petition and record exhibited a case 
which the petioners had a right to remove, it was not in the power of 
the State Court to deny the right by any judgment it could give. The 
Act of Congress declares that after the petition and bond are filed, the 
State Court shall proceed no further in the suit. The petition ts filed 
in the suit. It is thus made part of the record, and, by the act of 
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filing, the suit is withdrawn from the jurisdiction of the State Court. 
It is to be observed, that no order of the State Court for a removal is 
necessary, certainly none since the Act of 1875 ; nor is any allowance 
required. ‘The allowance is made by statute.’ . Learned counsel con- 
tend that this construction is not courteous to the State tribunals, and 
that it will destroy the comity which ought to exist between the Federal 
and the State Courts. I should much regret such a result, since there 
is, in this State at least, the best understanding, both officially and per- 
sonally, between the Judges of the Federal and State Courts. But the 
ruling will give no just cause of offense, and I apprehend none will be 
taken, for it is not a matter of courtesy or comity, but one of positive 
law, made in pursuance of the Constitution of the United States, and 
binding alike upon the Federal and State Courts. Neither should be 
superserviceable in the effort to appear courteous, when both are 
bound by a positive rule of law which compels the one to relinquish and 
the other to take jurisdiction. The State is supreme within its sphere, 
but the ‘ Constitution and the laws of the United States which shall be 
made in pursuance thereof, * * * _ shall be the supreme law of the 
land, and the Judges in every State shail be bound thereby, anything 
in the Constitution or laws of any State to contrary notwithstanding * 
(Const, of the United States, Article VI.). The Federal Government 
cannot submit the interpretation of its Constitution and laws to any 
tribunal save its own, and this fundamental principle has been so long 
and so well understood that its application should not produce the 
least sensitiveness in any quarter. The motion to remand the case to 
the State Court is denied.” 


In Mackey v. Mallory (16 How. Pr. Reps., 29) the 
State Court had refused to remove a cause, holding— 


“ That it was its duty to examine the right of removal—that, as the 
right of removal was dependent upon the nature of the controversy, 
such right must be determined by an inspection of the complaint, as the 
only pleading then before the Court—that the petition for removal was 
not a pleading, and could not vary the cause of action stated in the 
complaint—that the defendant could not use his petition as a pleading 
to raise an issue with the plaintiff on the. allegations of the complaint 
and show a controversy entitling him to remove the cause” 
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The defendant filed the record in the Circuit Court, 
and the plaintiff moved to remand. The defendant 
opposed. Judge BLatcHrorp stated the views of the 


defendant as follows : 

“Succinctly stated, the view urged is, that, where the removal 
depends upon the nature of the controversy in respect to the necessary 
parties to it, the nature of the controversy is not dependent on the 
shape which the plaintiff gives to the controversy when it is developed 
by the proofs—that, when the petition for the removal avers the exist- 
ence of such a controversy as would, if the allegation were true, 
authorize a removal, and the petition admits nothing stated in the 
complaint, and takes notice of nothing in it, except to controvert it, 
the State Court must cease from jurisdiction—and that, where there is 
a conflict between the complaint and the petition, the petition alone 
must be regarded "— 


and he denied the motion to remand. 
In Kern v. Hurzdekoper (103 U.S., 490) this Court 


said : 

“The jurisdiction was, of course, originally in the State Court 
* * The petition for its removal, filed July 6th, 1877, contained every 
averment required by law. It was filed at the proper time, and it was 
accompanied by a bond with good and sufficient surety, conditioned 
according to the statute. According to the terms of the Act of Con- 
gress, it was the duty of the State Court ‘to accept such petition and 
bond, and proceed no further in such suit.’ Notwithstanding the 
refusal of the State Court to make an order for the removal of the 
cause, the defendants in error, within the time prescribed by the stat- 
ute, filed a transcript of the record in the State Court in the Circuit 
Court of the United States. This invested the latter Court with full 
and complete jurisdiction of the case, for, in the language of the sec- 
tion just referred to, ‘the said copy being entered as aforesaid in said 
Circuit Court of the United States, the cause should then proceed in 
the same manner as if it had been originally commenced in said Circuit 
Court.’ If the cause is removable, and the statute for its removal has 
been complied with, no order from the State Court for its removal is 
necessary to confer jurisdiction on the Court of the United States, and 
no refusal of such order can prevent that jurisdiction from attaching 
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(Jnsurance Co. v. Dun, 19 Wall, 214). * *™ Whenthe pre-requisites 
for removal have been performed, the paramount law of the land says 
that the case shall be removed, and the case and the res both go to the 
Federal Court. When a case has been properly removed from a State 
into the United States Court, and the State Court still goes on to adju- 
dicate the case against the resistance of the party at whose instance the 
removal was made, such action on its part is a usurpation, and the fact 
that such a party has, after the removal, contested the suit, does not, 
after judgment against him, constitute a waiver on his part of the 
question of the jurisdiction of the State Court to try the case (/nsurance 
Co. v. Dun, 19 Weall., 214; Removal Cases, 100 U. S., 457; Ratlroad Ca. 
v. Mississippi, 102 U. S., 135).” 
. r J y ‘ . = 

In Razlroad v. Kountz (104 U. S., 15) the Court 
said : 

“The right to remove is derived from a law of the United States, 
and whether a case is made for removal is a Federal question.” 

In Steamship Co. v. Tugman (106 U. S., 122) the Court 
said : 

“The right of the company to have a trial in the Circuit Court 
of the United States became fixed upon the filing of the petition and 
bond.” 


The State Court, therefore, had no authority to make 


an issue under the petition, or to try that issue, or to deter- 


mine it adversely to Mrs. Carson. 


NONE OF THE GROUNDS ASSIGNED BY THE COURTS BELOW 
FOR THEIR REFUSAL TO ACCEPT Mrs. CARSON’S PETI- 


TION AND BOND ARE TENABLE OR DEFENSIBLE, 


There was no proof before the Court, other than the 
petition of Mrs. Carson, upon the question of the citizen- 
ship of the plaintiffs. 
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The Common Pleas said ( /. 19): 

“ The plaintiffs in this case, except one, a Spanish subject, are citi- 
zens of the State of New York, and the controversy, as appears by 
the pleadings, is wholly between them and the defendant, Caroline 
Carson, who, in her answer, states that she is also a citizen of that 
State.” , : 

This finding by the Common Pleas was based solely 
upon Mrs. Carson’s petition, and for the purpose of de- 
feating it. 3 

It is at least an uncommon, if not an unknown, rule, of 
law, which permits a State Court to accept a portion of a 
petition as true, and to reject the other portions. Under 
the Act of 1875, the petition is a unit, and it is not within 
the province of the State Court to give it credence as to 
a portion, and to disbelieve it as to the residue. 

The Common Pleas. having found that the plaintiffs 
were all citizens of the State of New York or aliens, and 


the petition having also stated that fact, it may be as- 


sumed to be true. | 

The question now arises—Had the State Court a right 
to refer to the answer, or to an exhibit, for the purpose of 
finding an averment upon which to base its refusal to 
accept the petition and bond ? 

The Supreme Court of the State said (/. 43): 

“ The facts stated in this petition were perhaps sufficient to entitle the 
petitioner to the order, had the petition been filed within proper time, 
and had the facts stated been sustained by the record as a whole, but 
the petition broke down at both of these points * * nor did it 
appear upon the face of the record that the citizenship of Mrs. Carson 
was in Massachusetts. True, this fact was stated in the petition, but 
her answer distinctly stated that she was a citizen of New York. Thus 
the record on its face failed to show the important fact required for 
removal.” 
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This was treating the answer of Mrs. Carson, which 
was not signed or verified by her, as a “ record,” and then 
applying to it the rule that it imported such absolute ver- 
ity as not to admit of any proof or averment to the con- 


trary. 


THE PLEADINGS IN A CASE BEFORE JUDGMENT ARE NOT IN 
ANY JUDICIAL OR JURIDICAL SENSE A ‘“ RECORD.” 


Originally, all pleadings were oral, and it could not be 
predicated of such pleadings that they constituted a “ re- 
cord” in any legal sense, That, by the practice of the 
Courts, the pleadings came subsequently to be reduced 
to writing does not give them any higher degree of eff- 
cacy than the previous oral pleadings. Neither in any 
proper sense of the word can be called a “record.” 

In Jacob's Law Dictionary (Vol. 5, pp. 396, 397) is this 
definition : 

“RecOoRD. Recordum, from the Lat. Xecordart, to remember. A 
Memorial or Remembrance; an authentic Testimony in writing, con- 
tained in rolls of parchment, and preserved in a Court of Record, 
Briton, c. 27. In these rolls are contained the judgment of the Court 
on each case, and all the proceedings previous thereto, carefully regis- 
tered, and preserved in the public repositories set apart for that pur- 
pose. The term Aecord is applied to such proceedings of Superior 
Courts only, and does not extend tothe rolls of inferior Courts ; the 
registeries of proceedings whereof are not properly called Records. Co 
Litt, 260. There are three kinds of Records, v7z.: A judicial Record, 
as an attainder, &c., a ministerial Record on oath, being an office or 
inquisition found, and a Record made by conveyance and consent, as a 
Fine, Recovery, or a Deed inrolled. 4 Rep. 54. Records, being the 
rolls or memorials of the Judges, import in themselves such incon- 
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trollable verity, that they admit of no proof or averment to the con- 
trary, insomuch that they are to be tried only by themselves.” 


Comyn says : 

“A record is a memorial of a proceeding or act of a court of record 
entered in a roll of parchment for the preservation of it.” 

Mrs. Cameron’s answer was not, therefore, in any sense 
a “record,” nor did it import any more verity than her 
petition imported. 

The proceeding, by the new pleading constituted by the 
petition, was a proceeding in which Mrs. Carson was the 
actor and the plaintiffs were defendants. The question 
raised by the new pleading was a question solely of re- 
moval of jurisdiction, and not involving any of the issues 
presented by the original pleadings. The Court below 
erred in undertaking to decide the issue raised by the 
petition by a reference to a pleading in a distinct and 
independent matter, and which was not a “ record.” 

When a case is removed from a State Court the action 
of the State Court in removing it is final, and the plead- 
ings then become a “‘record.” But, until such removal is 
sanctioned, the State Court not having taken any final 
action, the pleadings still remain purely and simply 
“pleadings,” and, as such, do not import the verity of a 
“record,” 3 

The reference by the Court below to Mrs. Carson’s 
answer in the State suit was a reference to a matter not 
then before it, and was in effect a reference to the plead- 
ings in what was then at that time, for the purpose of 
the jurisdictional inquiry, substantially another suit. 


4 i 
wee} 
: 


* 
é 
‘ 


a ee 


33 


Such reference was not authorized by the statute, and the 
pleading referred to was in no sense evidence, binding 
Mrs. Carson by its statements as an admission. 


STATEMENTS IN PLEADINGS IN A PENDING, UNDETERMINED 
SUIT, OR IN A PREVIOUS SUIT BETWEEN OTHER PAR- 
TIES, ARE NOT EVIDENCE, NUR CAN THEY AGE Be 
WAY OF ESTOPPEL IN ANOTHER PROCEEDING, 


In Church v. Shelton (2 Curtzs, 274) the Court said: 

“The question whether a bill in equity or a libel in Admiralty can 
be used in evidence as a confession by the party filing it of the particu- 
lar facts stated therein has been the subject of much doubt. * * * 
In Botlean v. Rutlin (2 Exchq., 664, decided in 1848) the Court of Ex- 
chequer, after a careful examination of all the previous authorities at 
law and in equity, in England and Ireland, came to the decision that 
a bill in Chancery is not evidence of the truth of the facts stated in it, 
as against the party in whose name it is filed, even though his privity 
is shown, but it is only admissible to show that the suit was instituted 
and the subject-matter of it. I consider this decision to be in con- 
formity to the weight of authority in this country. The American 
authorities are collected by Cowen & Hill, in Volume 4, p. 48. Some 
recent decisions are: Adams v. McMillan (7 Porter, 73); Durden v. 
Cleveland (4 Ala., 225) ; Lsaac’s Lessee v. Clarke (2 Gill, 1).” 


In Comébs v. Hodge (21 How., 404) the Court said : 

“ The record in the District Court in New Orleans, in the suit be- 
tween Love and Hodge, appended to the bill, does not contain evidence 
applicable to this case. The parties to that suit were different, and the 
petition and answer are signed by counsel, and not by the parties, and 
cannot be resorted to for admissions of the respective parties.”’ 


In Shepard v. Pratt (32 Jowa, 299) the Court said: 

“In our opinion, the evidence introduced to overthrow Clarissa’s 
title falls far short of being satisfactory, and is entirely insufficient. 
The only evidence upon this point which, in our opinion, tends to prove 
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the existence of a trust is found in the fact that, in an answer to a peti- 
tion filed by Pratt, Clarissa and her husband aver that the land was 
conveyed to Clarissa as security for a part of the purchase price thereof 
paid by her. This answer was signed and filed by an attorney, and 
was not sworn to. * * * The evidence shows that the answer 
was drawn by the attorney for the defendants, without instructions 
from them to insert therein the allegation in question. No statement 
was made by them to the attorney authorizing the allegation to be 
made, or upon which it could have been based.”’ 


The Court below, therefore, erred, first, in treating the 
answer as a record, and, secondly, in construing its al- 
leged admission of Mrs. Carson’s citizenship and the 
averment in the exhibit as competent evidence as against 
her, upon her new petition for the removal of the cause. 


THE ANSWER OF Mrs. CARSON DOES NOT ALLEGE THAT 
SHE WAS A CITIZEN OF NEW York. 


The supposed fatal admission of Mrs. Carson in her an- 


swer was in these words ( /. 9): 


“ The defendant who, during the late war, adhered to the cause of 
the Union, early in 1861 left South Carolina, and went to New York, 
where she has ever since resided and had her domicile.” 


(1.) It is obvious that the pleader used the word “ re- 
sided” and “ domicile” as synonymous; or, as the word 
“domicile ” is defined by WeBsTER, as “a place of perma- 
nent residence ;” or, as the answer states, ‘“‘ where she has 
ever since resided.” ) 

This averment was irrelevant, immaterial, and in the 
strictest sense of the word “ surplusage.” It was not re- 
sponsive or germane in any way to the case made against 
Mrs. Carson by the complaint. 
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Comyn says: 

“ Surplusage shall not hurt. That which in a pleading may be re- 
jected as surplusage will not vitiate, and that is surplusage whose state- 
ment, whether in a general or circumstantial way, is quite unnecessary 
to the point in question.” 

Again. This surplus averment was ‘“‘new matter,” not 
constituting a counterclaim under Section 173 of the State 
Code, and it was, therefore, by virtue of the provisions of 
Section 191 of that Code, denied as emphatically as if the 
denial had been in a formal replication. 

Section 191 reads as follows : 

“The allegation of new matter in the answer, not relating toa 
counterclaim, is to be deemed controverted by the adverse party as 
upon a direct denial or avoidance, as the case may require.” 

This then having been the state of the “record” it is 
not perceived how such “record” disproved the averment 
of citizenship in the petition. 

(2.) If the plaintiffs were citizens of New York and 
aliens, and Mrs. Carson were a citizen of Massachusetts, 
then her attorneys in the Court below were not lawfully 
empowered to surrender her right of removal, nor did they 
undertake to exercise any such right. 

An attorney has no implied authority to give up any 
right of hisclient (Wadhams v. Gay, 73 /dl., 415; Alsop v. 
Bell, 24 Beavan, 459), and, if he acts in ignorance of the 
facts, the client is not bound (/urnzval v. Bogle, 4 Rus- 
sell, 142), and any admission made by him in order to 
bind his client must be distinct and formal, and made for 
the express purpose of dispensing with formal proof of a 
fact at the time ( 7readway v. Stoux City, 40 Jowa, 426). 
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In Howe v. Lawrence (22 N. /. Law, 106) the Court 


said : 

“ The stipulation to waive the judgment of this Court 
was not an agreement for the conduct of the cause. It was a deliber- 
ate surrender of his client’s rights, a surrender which I conceive the 
counsel had no power to make, and which, if he had the power, justice 
would never permit to be enforced. * * * * ‘The agreement was 
entered into under some misapprehension, and ought not to be en- 
forced by the Court.” 


x ** x * 


The power of the attorney is limited to the defence of 
the action as brought, and does not extend to the relin- 
quishment of an independent right not involved in the 
issue tendered by the complaint. 

(3.) The surplus averment in Mrs. Carson's answer was 
not as matter of fact or of law an averment that she was a 
citizen of the State of New York. Domicile flows from 
residence, and, without residence, there can be no domi- 
cile. 

Residence is defined by Decey on Domicile ( p. 76) as 
follows : 


“ Residence. The nature of residence, considered as a part of domi- 
cile, and thus looked at as a physical fact, independently of the anzmus 
manendt has been little discussed. It may be defined, as already sug- 
gested, as habitual physical presence in a place or country. If the in- 
tention of permanently residing in a place exists, a residence in 
pursuance of that intention, however short, will establish a domicile. 
And it may be well to note again that ‘residence’ is often used as in- 
cluding the animus manendt, and hence as an equivalent to home or 


domicile.” 


The averment in Mrs. Carson’s answer, therefore, was 
in legal effect that, since 1861, she had resided in the 


State of New York. 
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This averment did not authorize the Courts below to 
find, as they did, that she was a citizen of the State of 
New York, and of the same State with the plaintiffs. 
“Residence” and “citizenship” are not synonymous 
terms under the Act of 1875. 

To test this, suppose that the complaint in the Court 
below had averred the citizenship in Massachusetts of all 
the plaintiffs save one, and that he was an alien—that 
Mrs. Carson’s answer had been in the precise language 
in which it now is—and that she had filed her petition in 
the State Court, saying nothing about the citizenship of 


either party, but relying upon the statements of the com- 
plaint and answer in’ reference thereto. Could she, 
under these circumstances, have successfully removed the 
cause into the Circuit Court, upon the ground that the 
complaint and answer showed affirmatively that the suit 
was depending between citizens of different States ? 

Under the authorities, there can be but one answer to 
this question; because they are concurrent in holding 
that, under the Removal Acts, an allegation of residence 
is not equivalent to an allegation of citizenship, and is 
insufficient to give the right of removal or the right to 
the Federal Court to retain the cause. 

In Brock v. Doyle (18 Florida, 172) the Court said: 


“The allegation in this petition is that the ‘ petitioners reside in 
or near the City of Brunswick, in the State of Georgia.’ The Supreme 
Court of the United States has uniformly held that, in such a case as 
this, the State Court is not bound to surrender its jurisdiction upon a 
petition for removal, until at least a petition is filed which, upon its 
face, shows the right of the petitioner to the transfer (5 Ofto, 187). 
The statement does not amount to an allegation that the petitioners 
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are citizens of the State of Georgia. In the case of Parker et ai. v. 
Overman (18 How., 141), which was a case in which a removal was 
sought, it was held that, in a petition for removal it is not enough to 
allege that the petitioners were residents of another State. Say the 
Court, ‘citizens’ and ‘residents’ are not synonymous terms. See also 
8 Peters, 115.” 

In Kelley v. Haughton (23 Fed. Rep., 417) the Court said: 

‘This case will have to go back to the State Court on the ground, 
if on no other, that it is not alleged in the petition, or in the pleadings, 
of what State the plaintiff is a citizen. It is alleged that Wetherbee is 
a citizen and resident of Boston, Massachusetts, but it does not allege 
of what State the plaintiff is a citizen. It is averred that he is a resi- 
dent, but does not state that he is a citizen, of California. He may be 
a resident and not a citizen of California, It is defective in that par- 
ticular.” 

In Brown v. Keene (8 Peters, 115) the Court said: 

“The petition avers that the plaintiff, Richard Raynal Keene, is a 
citizen of the State of Maryland; and that James Brown, the defendant, 
is a citizen or resident of the State of Louisiana, holding his fixed and 
permanent domicile in the parish of St. Charles. The petition, then, 
does not aver positively that the defendant is a citizen of the State of 
Louisiana, but in the alternative, that he is acitizen ora resident. Con- 
sistently with this averment, he may be either. The additional words 
of description, ‘holding his fixed and permanent domicile in the parish 
of St. Charles,’ do not aid this defective description. A citizen of the 
United States may become a citizen of that State in which he has a fixed 
and permanent domicile; but the petition does not aver that the piaintiff 
ts a citizen of the United States. The question is, whether the juris- 
diction of the Court is sufficiently shown by these averments. The 
Constitution extends the judicial power to ‘controversies between 
citizens of different States;’ and the judicial act gives jurisdiction, ‘in 
suits between a citizen of the State where the suit is brought and a 
citizen of another State.’ The decisions of this Court require, that the 
averment of jurisdiction shall be positive, that the declaration shall 
state expressly the fact on which jurisdiction depends. It is not suffi- 
cient that jurisdiction may be inferred argumentatively from its aver- 
ments,” 


and the cause was dismissed for want of jurisdiction. 
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In Robertson v. Cease (97 U.S., 646) this Court said : 


“ Here the only fact averred, or appearing from the record, is that 
Cease was a resident of Illinois, and we are asked, in effect, in support 
of the jurisdiction of the Court below, to infer argumentatively from 
the mere allegation of ‘ residence,’ that, if not an alien, he had a fixed 
permanent domicile in that State, and was a native or naturalized 
citizen of the United States, and subject to the jurisdiction thereof. 
By such argumentative inferences it is contended that we should ascer- 
tain the fact, vital to the jurisdiction of the Court, of his citizenship in 
some State other than that in which the suit was brought. We perceive 
nothing in either the language or policy of the XIV. Amendment which 
requires or justifies usin holding that the bare averment of the residence 
of the parties is sufficient prima facie to show jurisdiction.” 


In Parker v. Overman (18 How., 141) the Court said: 


“In the petition to remove this case from the State Court, there was 
not a proper averment as to the citizenship of the plaintiffin error. It 
alleged that Parker ‘resided’ in Tennessee, and White in Maryland. 
‘ Citizenship ’ and ‘residence * are not synonymous terms.”’ 


In Grace v. American Co. (109 U. S., 284) the Court 
said : 

“The record does not satisfactorily show the citizenship of the parties. 
The complaint filed in the State Court shows that the firm of W. R. 
Grace & Co., composed of William R. Grace, Michael P. Grace and 
Charles R. Flint, is doing business in New York, and that William R. 
Grace and Charles R. Flint are residents of that State. The petition 
for the removal of the cause shows that the defendant is a corporation 
of the State of Missouri ; that William R. Grace and Charles R. Flint 
reside in New York, and that Michael P. Grace is a resident of some 
State or country unknown to defendant, but other than the State of 
Missouri. The record, however, fails to show of what State the plain- 
tiffs are citizens. They may be doing business in, and have a residence 
in New York, without necessarily being citizens of that State. They 
are not shown to be citizens of some State other than Missouri.” 


There is no averment in the answer tending to show 
that Mrs. Carson was not an alien, or that she was either 
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a naturalized or a native born citizen of the United 


States. 
The answer, therefore, did not afford any proof as to 


her citizenship, and, therefore, was not in conflict with the 
averment in her petition that she was a citizen of the 
State of Massachusetts. 

It was error, therefore, in the Courts below to assume 
that the averment in Mrs. Carson’s answer was a relevant 
and necessary averment, lawfully made, and that it con- 
clusively admitted that her citizenship was in the State of 
New York. 

It was also error to hold that the answer was a “ record” 
which estopped Mrs. Carson from denying its truth by 
the facts stated in her petition. It was also error to refer 
to the exhibit of 1866 as containing any evidence upon 
the question of her citizenship in 1880. (Such exhibit 


was put in evidence on page 20 of the record. ) 


THE ANSWER WAS NOT AN ESTOPPEL. 


COKE says : 

“ An estoppel must be certain to every intent, and not be taken by 
argument or inference” (Co. on Litt., 352 0). 

In Mason v. Ashton (9g N. Y., 35) the Court said: 


“The action made no issue upon this point, and its admission of 
the execution of the will is merely argumentative. It was not put in 
issue by the cause, nor could it have been made a material issue in that 


action, One of the principles in relation to an estoppel, is-that it 
must be certain to every intent, and not be taken by argument or infer- 
ence.” 
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In Burlen v. Shannon (99 Mass., 200) the Court said: 


“Tt is only when a fact is specially put in issue, traversed and tried, 
that a verdict and judgment following it are evidence against the party, 
and, therefore, the estoppel does not extend to any incidental or col- 
lateral matter, even though it may have been raised and passed upon”’ 
(Lewts’ Appeal, 67 Penna. State, 153). 


In Hopkins v. Lee (6 Wheaton, 114) this Court said, 
when speaking of a judgment or decree (and not of a 
pleading pure and simple), that it was— 


“ Not conclusive upon points which came only collaterally under 
consideration, or which were only incidentally under cognizance and 
which only could be inferred from enquiry from the decree.” 


In Providence v. Adams (11 Rhode Island, 195) the 
Court said: 

“ A question which is tried without being in any way involved in 
the action, is not concluded by a verdict or judgment in it.” 

In Voge v. Breed (14 /ll. App., 538) it was held that a 
formal verdict was conclusive only as to facts directly and 
distinctly put in issue, and the findings of which are 
necessary to uphold the judgment, and that it is not con- 
clusive as to facts which may be in controversy, but 
which were purely collateral. 

So also in Althorp v. Beckwith (14 lll. App., 628) it 

ras held that it was not enough that the question was in 
issue in the prior suit; it must also appear to have been 
precisely determined. 

The judgment in the Court below ( Af. 31-33) does not 
in any way pass upon the question of Mrs. Carson's citi- 
zenship, and it was error, therefore, for that Court to 


treat a preliminary pleading, not signed by Mrs. Carson 
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or verified by her, as overcoming her allegation of citizen- 
ship in the petition presented by her for the removal of 
the suit and as estopping her from insisting upon the 


truth of the petition. 


THE PETITION WAS WELL SIGNED BY Mrs. CARSON'S AT- 


TORNEY AND COUNSEL (Removal Cases, 100 U.S., 471). 


It was not necessary that it should have been verified, 
and, therefore, it was a matter of no moment that it was 
“not properly verified” (Osgood v. Chicago, 6 Bissell, 
331). 

In that case the Court said : 

“It is not necessary that the petition for removal be verified by 
affidavit. When the petition and’ bond are filed in the State Court 
during vacation, the jurisdiction of that Court ceases; it does not 
remain until the Court can act upon them in term time; and it is not 
for the State Court to decide whether a proper case is made. * * It 
is said we treat the State Court with disrespect in not allowing them to 
pass upon the case under the statute. We would treat them more dis- 
respectfully, if we disregarded and overruled their aétion, as it is ad- 
mitted we would have the right to do in a proper case.” 

To the same effect as to the verification are Cana/ 
Co. v. Hart (5 Sup. Ct. Rep., 1131, and 114 U. S., 660), 
and Sweeney v. Coffin (1 Dillon, 73). 


Tue PETITION WAS AN AMENDMENT: OF THE ANSWER. 


It was the duty of the Court below to do what the 
Circuit Court might have done, viz., to consider the peti- 
tion as an amendment to the answer,'‘and to act thereon 


as such. 
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In Barclay v. Levee Commissioners (1 Woods, 255) the 
original petition described the plaintiff as a resident of the 
City of New Orleans. The suit was against a political 
corporation of Louisiana. By a supplemental and amended 
petition, filed in the Circuit Court after the removal of 
the cause, the plaintiff stated that that ascription to him- 
self of a residence in the City of New Orleans was: a mis- 
take of his attorney ; that he was, and for many years had 
been, a citizen and resident of the State of Tennessee, 
and he furnished his own affidavit and the affidavits of 
others to show the truth of this allegation. Justice Brap- 
LEY said : 

“The defendants move to dismiss the petition on several grounds: 
First, that the parties are not such as to give this Court jurisdiction. 
The plaintiff has shown that he is a citizen of Tennessee, and was so 
when the suit was originally commenced, and the defendants, being 
political or gwast-political corporations of Louisiana, are necessarily 
citizens of the latter State So far as citizenship of the parties goes, 
therefore, the Court has jurisdiction.” 


See, also, Ayres v. Watson (113 U.S., 598). 


THE PLEADINGS SHOWED THAT THE SUIT WAS REMOVABLE 
UNDER THE ACT OF 1875. 


The Circuit Court for the District of South Carolina 
had jurisdiction of ‘the suit upon another ground than 
that of the citizenship of the parties, and, therefore, it 
could not properly have remanded the cause even if the 
citizenship necessary to sustain its jurisdiction did not 


appear upon the removal papers. 
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In Osgood v. Chicago (6 Bissell, 336) the Court said: 

“ But the fifth section does not authorize the Court to remand or 
dismiss the cause, for the reason that it may appear that there was any 
irregularity in the means taken to procure the removal. The purpose 
obviously was, if the record was filed in the Federal .Court under the 
law, and the Court could see that it had jurisdiction of the case, that it 
should retain it, notwithstanding there might be defects in the manner 
of removal.”’ 


In Ruckman v. Ruckman (1 Fed. Rep., 591) Judge 
NIXON said : 

“The suggestion was made on the argument that, as the petition for 
removal alleged as authority for the same, one of the grounds stated in 
the first clause of the second section of the act, if the Court found upon 
enquiry that the cause did not fall within these provisions, it should be 
remanded, without looking further and ascertaining whether the record 
disclosed any other ground on which the removal could be based. I do 
not so understand the law. The question in this Court is not whether 
the counsel for the petitioners comprehends and assigns the true reasons 
for the removal, but whether the whole record reveals a case over which 
the Court has jurisdiction. No matter how irregularly the petition 
brings up the suit, when it is here, the only question is, whether it in- 
volves a controversy properly within the jurisdiction of the Court. If 
it does, it will not be remanded because a mistake was made by the 
counsel of the petitioners in assigning grounds for the removal which 
prove to be untenable. Such is a fair construction of the provisions of 
the fifth section of the act, and such, I understand, was held to be the 
law by Judge Drummond in Osgood vs. The Ry. Co. (6 Biss., 336).” 


In Norres v.. Mineral Co. (7 Fed. Rep., 272) Judge 
BLATCHFORD said : 


“ The petition states facts which make out a case for removal under 
the first clause of Section 2 of the Act of March 3d, 1875 (18 St. at Large, 
470). The plaintiff was, at the time the suit was brought, a citizen of 
Pennsylvania, and the defendants were then, some of them, citizens of 
New York, and the rest citizens of Massachusetts. The mistake in the 
petition, by referring to.the wrong statute, is unimportant, when the 
facts set forth in it made a case for removal under the Act of 1875.” 
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The views thus presented are sustained by the cases of 
N. P. T. Ca.v. Lowenberg (g Sawyer, 352), Clark v. Chi- 
cago (11 Fed. Rep., 357), Parker v. Overman (18 How., 
141), Hlouser v. Clayton (3 Woods, 275), Hodgson v. Bow- 
erbank (5 Cranch, 303), and the Pacific Railway Removal 
Cases (1 15 oF. oes 2 

So also, if it be necessary, in order to sustain the juris- 
diction, the Circuit Court will allow an amendment of the 
petition in that regard. (Woolridge v. McKenna, 8 Fed. 
Rep., 678-679, and cases last above cited.) 

The answer of Mrs. Carson pleaded the binding effect 
by way of estoppel of the decree in her favor affirmed by 
this Court at its October Term, 1878, and of the sale 
thereunder. This alone presented a Federal question, suf- 
ficient to sustain the jurisdiction in error of this Court 


from the judgment of the Court below. 


In /nsurance Co. v. Murphy (111 U..S., 738) this Court 
pronounced an opinion, of which the head note is as fol- 
lows : 

“ This Court has jurisdiction in error over a judgment of the Su- 
preme Court of Louisiana in a suit by one citizen of that State against 
another, for the foreclosure of a mortgage on real estate therein, when 
the only controversy in the case is as to the effect to be given to a sale 
of the property under an order of the District Court of the United 
States in bankruptcy to sell the bankrupt’s mortgaged property free 
from incumbrances.” 

That case was cited by this Court in Mew Orleans v. 
Delamore (114 U. S., 501), in an opinion, the head note 


of which is as follows: 


f 
y 


ee eee ee 


a 


ieee mee itinn mantincace eiilaintng Mpcaheatetinnateane 


Eeilihcancdinnde hea ine 
Stree 


en eae ae 


iY 


46 


“ This Court has jurisdiction in error over a judgment in a suit ina 
State Court determining the effect to be given to a sale of the property 
in controversy by order of a District Court in bankruptcy.” 


In the former case, the Court said—and the remark 


was clearly applicable to the latter case also— 


“ Both the parties, therefore, rely upon rights under Federal authority, 
and as the right of the plaintiff in error was denied by the Court, the 
writ of error lies.” 


See also New Orleans v. Delamore (114 WU. S., 501), 
and Factors Co. v. Murphy (111 U. S., 738). 

The enquiry now is, whether, under the Removal Act 
of 1875, when such a question “upon rights under Fed- 
eral authority ” arises, and is shown by the record, the 
cause may not be retained by the Circuit Court, even 
though that ground was not assigned in the State Court 
for the removal. 

The argument which upholds the writ of error, would 
seem to be equally applicable to uphold the original juris- 
diction of the Circuit Court. 

Again. Section 709 of the Revised Statutes, authorizing 
the re-examination by this Court of a judgment or decree 
by a State Court, is founded upon Section 2 of Article 
III. of the Constitution, which is in these words : 


“ The judicial power shall extend to all cases in law and equity aris- 
ing under this Constitution, the laws of the United States, and treaties 
made or which shall be made under their authority.” 


Each specification of ground, therefore, for a writ of 
error to a State Court must find its authority in this con- 
stitutional provision, and such provision is to be inter- 
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preted as authorizing the writ in each of the three classes 
of cases specified in Section 709. 

The difference of phraseology between the Constitution 
and the Revised Statutes is immaterial, so long as the 
Constitution sanctions the writ in each class of cases in 
which the Revised Statutes provide that it may issue. 

The second section of the Act of 1875 gives the right 


of removal in 


“ Any suit of a civil nature at lawor inequity * * * * arising 
under the Constitution or laws of the United States, or treaties made 
or which shall be made under their authority.” 

This being a repetition of the language of the Consti- 
tution, it results that the right of removal, under the Act 
of 1875, is precisely the same right which is given under 
Section 709 of the Revised Statutes, and that it is optional 
with a party when to exercise it—whether at the com- 
mencement, or the end, of the litigation in the State 


Court. The right, whenever exercised, has the same 


foundation (Starz v. Mayor, 6 Sup. Ct. Kep., 28; 
Flouse v. Clayton, 3 Woods, 275). 


If, therefore, the pleadings in the suit in the State 
Court presented a Federal question, the Circuit Court had 
a right to retain it—if removed in time—even though the 
petition did not refer to such question. 

The remaining question is— 


WERE THE PETITION AND BOND PRESENTED IN TIME ? 


The language of the Act of 1875 is— 


‘ May make and file a petition in such suit before or at the term 
at which said cause could be first tried, and before the trial thereof.” 
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It has already been shown that the first term at which 
this cause could have been legally docketed for trial, by 
a fourteen days’ notice to the clerk in the State Court, 
was the term which commenced on the second Monday 
of February, 1880, which fell on the gth of February. 
The petition and bond were filed and presented on the 
16th of February. This was obviously the first term at 
which the cause could have been legally docketed for 
trial, and, therefore, the first term at which, under any 
circumstances, it could have been tried. 

The pressing point of the enquiry is—were such peti- 
tion and bond filed “‘ before the trial thereof ?” 

The suit was a suit in Chancery, and obviously, in order 
to be triable, it must have been ripe for argument before 
a Court or Judge (Scott v. Clinton Co., 6 Bissell, 529). 

“The term” means the same term for both parties— 
not one term to the plaintiff, and another to the defend- 
ant; because the statute gives the right of removal to 
each of the parties alike (/us. Co. v. Sacttel, 33, Ohio State 
Reps., 282). 

In Gurnee v. County of Brunswick (1 Hughes, 277) 
the CuieFr JUSTICE said : 

“ As soon as the issue is made up the cause is ready for trial. * * 
The first term, therefore, at which a case can be tried, is the first term 


at which there is an issue for trial. An application for removal, to be 
in time, must be made before, or at this term.” 


It is not material that the petition was presented 


‘after the filing of her answer in the cause” (/. 38), if 


it was presented before or at “the term at which said 
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cause could be first tried, and before the trial thereof ”— 
that is, the term fixed by the Act of 1875—and no other 
criterion is prescribed. 7 

In Warner v. Penn. R. R. Co. (6 Hun, 197) the 
phrase in the statute was defined as meaning a Court first 
afterward held, for which it could have been noticed, and, 
at which it could have been tried. 

It has already been shown that the issue in this cause 
was duly joined on the 31st of January, 1880, and that 
such issue, even if due on the 4th of November, 1879, 
could not have legally been docketed for trial at a term 
earlier than the one which commenced on the oth of Feb- 
ruary, 188o. 

That the “term” intended by the Act of 1875 is the 
first one at which the cause could be legally noticed for 
trial is also decided by the cases of Forrest v. Edwin 
Forrest (1 Fed. Rep., 462); Knowlton v. Congress Ca. 
(13 Blatch., 170); Stough v. Hatch (8 Fed. Rep., 7); 
Ames v. Colorado Co. (4 Dillon, 263). 

In Atlee v. Potter (4 Dillon, 581) it was held that the 
act requires the party to apply for the removal at the 
Trial Term; and 

In Whitehouse v. Ins. Co. (2 Fed. Rep., 498) it was 
said that the application is in time if it comes before the 
pleadings are completed or the next term following their 
completion. 

in Warner v. Sesson (28 N./. £q., 119) the Chan- 
cellor said : 

“ ‘The cause was at issue, the testimony was closed, and the cause 
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regularly set down on due notice. It was incumbent on the petitioner 
to make his application at that term.” 


In Pullman v. Speck (113 U. S., 84) the head note is: 

“ A suit in equity may be ‘ first tried’ at the term of the State Court 
at which by the rules of that court the respondent is required to 
answer, and the complainant may be ordered to file replication.” 


See also Gregory v. Hartley (113 U. S., 742). 

It is evident, therefore, that Mrs. Carson’s application 
was made at the proper term, and the enquiry arises—was 
it “before the trial thereof ?” 

What is a “trial ?” 

For the purposes of this case, this enquiry is answered 
by the Code of South Carolina, which, as has already 
been stated, provides (Sectzon 275) as follows : 


“ A trial is the judicial examination of the issues between the 
parties, whether they be issues of law or of fact.”” Section 268: “‘ A judg- 
ment is a final determination of the rights of the parties in the action.” 


The Act of 1875, does not use the word “hearing,” 
which was found in the prior Removal Acts. It uses the 
word “trial” only ; but such word, although technically 
descriptive of a submission for decision in a common law 
action, must be held to include the “hearing” of an 
equity suit, or otherwise such suit would not now be re- 
movable into the Federal Court. 

What is a “ trial” of an equity suit ? Under the South 
Carolina Code, such a “ trial” is defined to be “ zudzczal 
examination of the issues between the parties,” and by 
Section 290, it is provided that upon such a “ ¢rza/ by the 


Court, its decision shall be given in writing.” 


FR ls ln egies. esl elt 


Sess 


a an eal 5 


51 


This, therefore, implies that the “ trial” must be before 
a Judge acting as a Court, and by whom the “ judicial 
examination of the issues” is to be made, and whose 
‘decision ” thereon is to be “ in writing.” 

This view as to what constitutes a “trial” of an equity 
suit is sustained by the authorities. 

In Meller v. Tobin (18 Fed. Rep., 609) the Court said : 


“ * Trial’ is acommon law term, and is commonly used to denote that 
step in an action by which issues or questions of fact are decided. The 
Act of 1875, simply uses the word ‘ trial ’"—providing that the petition for 
removal! of a cause shall be filed ‘ before the trial thereof,’ whether it is 
an action at law or a suit in equity, and should be construed as only 
applicable to that step or proceeding in the progress of the case which 
results in a final disposition of it. * *™ Therefore, at any time before 
a trial of an issue of fact or law, which results in a final disposition of 
the case, and during the term at which such trial may be had, a party 
entitled to remove the same may file his petition and bond therefor 
with effect. See also the cases of Yulee v7. Vose, 99 U.S., 544; Re- 
moval Cases, 100 U. S., 473, and Hewitt v. Phelps, 105 U. S., 395.” 


In 7hornev. Towanda (15 Fed. Rep., 290) it was said : 

“ The act contemplates a trial in court, or at least a judicial trial of 
a binding nature.”’ 

In Meyer v. Norton (9 Fed. Rep., 436) it was said : 


“ A trial must be such a proceeding as may give the Court where it 


is the right to determine that litigation, and enter a judgment which 


will for that Court and in that proceeding be a final determination of 
the rights of the parties to the issue.” 


In Lewzs v. Smythe (2 Woods, 117) the Court said: 

“ The petition fur removal must be filed before the trial commences. 
The filing of such a petition during the trial while it is in progress is 
not a filing before the trial. Blackstone defines a trial to be ‘the ex- 
amination of the matter of fact in issue in a cause’ (4 Slack. Com., 
322). As the petition and bond for the removal of this cause were not 
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filed until after the parties had entered upon the trial, and until after 
the pleadings had been read, and the evidence submitted to the Court, 
they were not filed in compliance with the statute. Whenever the in- 
vestigation of the facts of the case, or the facts in connection with the 
law, is entered upon by the Court alone, or by the Court and a jury, the 
trial may be said to have begun.” 

In U.S. v. Curtzs (4 Mason, 232) the Court said : 

“ A trial has been held to be the examination before a competent 
tribunal, according to the law of the land, of the facts put in issue in a 
cause, for the purpose of determining such issue.”’ 

In Galpin v. Critchlow (13 Am. Law Reg., N. S., 137) 
it was said by Gray, C. J.: 

“ A final hearing properly designates the hearing of a cause upon 
its merits by a judge sitting in equity.” 

In 2 Abbot?’s U. S. Practice (3d Ed., 1877, p. 139) it is 
said : 

“The judicial examination of the issues in a cause is usually 
denominated a ‘trial,’ when proceedings according to the course of the 
common law are had in view. The corresponding stage of a suit in 
admiralty or equity, is usually termed the ‘ hearing.’ ”’ 


It is obvious, therefore, that to constitute a “trial” 


there must be— 

ist. An issue. 

2d. A grasping of such issue by a Court for the pur- 
pose of an examination and final decision thereof. 

It has already been stated that Mrs. Carson’s answer in 
the State Court to a complaint sworn to on the 15th day 
of October, 1879, did not, under the most severe rule, 
become due until the 4th of November; that the Novem- 
ber Term of the Common Pleas commenced on the second 
Monday, the roth of November; and that the issue, if it 


had been joined by the service of Mrs. Carson’s answer 
on the 4th of November, could not have been lawfully 
placed upon the calendar of the November Term by a pre- 
vious notice of fourteen days before the commencement 
of the term to the clerk to docket the cause. The first 
term at which such notice could be legally given was the 
term which commenced on the second Monday of Feb- 
ruary, 1880, and the next term thereafter of the Common 
Pleas was appointed by law to be held on the second 
Monday of June, 1880. 

Before issue was joined, and, on the 16th of December, 
the time for Mrs. Carson to answer, which is recited 
( ~. 11) tohave “ expired "—but whether on that day or 
on some earlier one is nowhere shown—was extended, and 
by consent an order was entered referring it to a Mas- 
ter (f. 11) “to take testimony and report the same.” 
This was before issue was joined, and, therefore, was not 
the commencement of the trial by any one. 

Any inquiry as to facts not appearing in the record is 
not only not permissible under the rules of procedure in 
this Court, but is absolutely forbidden by the stipulation 
( £. 35) by which it is agreed : 

“ That the preceding pages contain a true statement of this cause, 
and form the case, with exceptions, upon which it is to be heard in the 
Supreme Court,”’ 
and that, whether this Court, or the Supreme Court of 
the State, were the Court referred to, as the record in the 
latter constitutes the only record which this Court can 
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The answer ( f. 35) was duly filed on the 31st of Jan- 
uary, and the proceedings commenced before the Master 
( ~. 15) on the 3d of February, and continued on the 6th, 
16th and 27th of that month, when he made his report. 
The petition was filed on the 16th of February, 1880. 

It is evident, therefore, that, on the 16th of February, 
no Court or Judge had grasped the issue for the purpose 
of a judicial examination and final decision, for on that 
date there was no issue joined. The proceedings were 
wholly zz ferz, asin Yulee v. Vose (99 U. S., 545), where 
the jury had been sworn as preparatory only to a trial; 
and the functions of the Master were precisely and only 
those of an examiner in an equity suit in the Federal 
Courts. By no proper use of language can this proceed- 
ing to take the proofs, zz preparatorzo, before a Master be 
said to bring the case within the rule as laid down by the 
Chief Justice in the Removal Cases (100 U. S., 473) as 
follows : , 


“ A case must be actually on trial dy the Court, all parties acting in 
good faith, before the right of removal is gone.” 


On the 16th of February (/. 17) the plaintiff ’s counsel 


moved— 


“that the Master file his report of the testimony taken in this case, 
as directed by the order of reference.” 


On the 27th of February (/. 14) the Master made his 
report, in which he said : 


“ This case was referred to me to take testimony and to report the 
same. * * I beg leave to file also with this report and testimony,” etc. 


It is obvious that the Master did not have, and did not 
assume to have, any judicial power to examine the issues, 
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which had not been framed when he was appointed or to 
finally judicially decide the same when formed, 

The case (ff. 19, 21) came on for trial on the 25th 
of March before P. J. Pressey, and immediately after 
the denial of Mrs. Carson's petition for removal. Her 
counsel then admitted the mortgage; the will of Edmund 
Hyatt; the qualification of the executors under the will in 
South Carolina, and a copy of the written submission of 
the parties in the former case of Carson v. Robertson. 

The counsel for the plaintiff agreed to admit the con- 
veyance made under the sale, in pursuance of the decree 
of the United States Court, and a record in the Or- 
dinary’s office of Charleston County. 

It was also mutually agreed that the parties on either 
side had the right to refer to the testimony taken and 
found in the said record, filed as an exhibit by the defend- 
ant with her answer. 

These admissions and papers were not found in the 
Master’s report, and were supplementary thereto. It 
results, therefore, that all the evidence, upon which the 
parties relied, had not been put in before the Master act- 
ing as an examiner, and that both parties supplemented 
the Master's report by papers and agreements which had 
not been entered into or put in evidence before him. 

It is clear, therefore, not only that the proceeding 
before the Master was not a “trial,” but that it was a 
fragmentary and incomplete proceeding, which required 
to be supplemented by the plaintiff by admissions in evi- 
dence produced before P. J. PRESSLEY. 
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When the Master’s report and this evidence were pre- 
sented to P. J]. PREssLEy, the cause was for the first time 
on trial before a Court for the purpose of a judicial 
examination of the issues and of a final decision in writing 
thereon (Smzth v. Bryce,17 S. C., 544; Feelds v. Hurst, 
20 2a., 296). | 

The findings of Judge PressLey were filed ( Af. 20-21) 
on the 30th of August, 1880. 

The opinion of the Supreme Court of the State ( A. 38) 
uses this language : 

se The case came for hearing before Judge Pressley. * * Judge 
Pressley then proceeded to hear the cause on its merits, finally pro- 
nouncing a decree * * upon the findings; and this decree and 


judgment of foreclosure in favor of the plaintiffs was ultimately pro- 
nounced by the Circuit Court.” 


Almost the identical question involved in this case has 
arisen and has been decided in consonance with the views 
thus presented. 

Section 46 of Chapter 121 of the General Statutes of 
Massachusetts is in these words : 


“ When a cause is at issue in any Court, whether the form of the action 
be contract, tort or replevin, the Court may, in their discretion, appoint 
one or more auditors to hear the parties and examine their vouchers 
and evidence, state accounts, and report upon such matters therein as 
may be ordered by the Court, and the report shall be prima facie evi- 
dence upon such matters only as are expressly embraced in the order.” 


This statute gave a guasz judicial power to the audi- 
tors, and made their report przma facze evidence of the 
subjects matter which were referred to them, on behalf of 


the party in whose favor the report was made. 
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In Stone v. Sargent (129 Mass., 503) the defendant 
answered ; the case was referred by consent, and a rule 
under this statute, to an auditor, and a hearing was had 
before him, and he made his report. Afterwards a peti- 


tion to remove the suit into the Federal Court was filed. 
The Court said : 

“ The hearing before an auditor who determines nothing finally, 
but whose report is, by the general statute "(c. 121, § 46), only prima 
facie evidence upon a subsequent trial before the Court or jury, is not 
a trial within the meaning of the Acts of Congress. A consent to the 
appointment of an auditor is no waiver of a right to remove before 
trial under the United States Revised Statutes, § 639.” 


The Section thus referred to was the Local Influence 
Act, which provided that a petition might be filed at any 
time before the trial or final hearing of a suit. 

In the Pennsylvania Statutes, there is a. subdivision 
entitled “Of Compulsory Arbitration,” the material pro- 
visions of which are as follows: 


“ Sec. 10. It shall be lawful for either party in any civil suit or 
action, his agent or attorney, to enter at the prothonotary’s office a rule 
of reference, wherein he shall declare his determination to have arbitra- 
tors chosen on a day certain, to be mentioned therein, not exceeding 
thirty days thereafter, for the trial of all matters in variance in the suit 
between the parties. 

Sec.24. As soon as the arbitrators shall have heard the evidence and 
allegations of the parties, they shall proceed to determine the matters 
in controversy submitted to them, and they shall make out their award, 
which shall be signed by all or a majority of them, and shall transmit 
the same to the prothonotary within seven days after they shall have 
agreed upon the same. 

Sec. 28. Every award so entered shall have the effect of a judgment, 
with respect to the party against whom it is made, from the time of the 
entry thereof, and shall be a lien upon his real estate until reversed 
upon appeal, or satisfied according to law. 
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Sec. 33. Either party may appeal from an award of arbitrators to the 
Court in which the cause was pending at the time the rule of reference 
was entered, * * under the following rules and regulations : 

1. Party appellant shall make an oath or affirmation that it is not for 
the purpose of delay such appeal is entered, but because he firmly be- 
lieves injustice has been done. 

2. Such party shall pay all the costs that may have accrued in such 
in such suit or action, 

3. Shall enter into the recognizance hereinafter mentioned. 

4. Such appeal shall be entered and costs paid, and recognizance 
filed, within twenty days after the award of the arbitrators.” 


These sections, in connection with the question in- 
volved in this case, came up for examination in 7horne 
v. Lodwanda Co. (15 Fed. Rep., 289), where the Court 
said : 

“ This action, originally brought in the Court of Common Pleas of 
Bradford County, was removed to this Court by the plaintiffs. The 
defendant asks to have the suit remanded to the State Court, upon the 
ground that, before the petition for removal was filed, the plaintiffs 
had entered a rule of reference, under the State compulsory arbitration 
law, and the case had been tried before a board of arbitrators, and an 
award made against the plaintiffs, who appealed from the award 
to the Court of Common Pleas. The cause was not at issue, or 
triable in Court, when the rule of reference was entered, and that state 
of things continued when the petition to remove was filed. Therefore, 
the single question presented for solution is, whether the plaintiffs lost 
their right to remove the suit by reason of the rule of reference and 
the trial before and award by the arbitrators. The Act of Congress 
provides that the petition for the removal of a suit shall be filed in the 
State Court ‘before or at the term at which said cause could be first 
tried, and before the trial thereof.’ Was the proceeding before the 
arbitrators a ‘trial’ within the meaning of the act? I think not. The 
act, it seems to me, contemplates a trial in Court, or at least a judicial 
trial of a binding nature. But under the Pennsylvania statute a trial 
before arbitrators, under a compulsory rule of reference, is, in the 
first place, a trial out of Court (Zvroubat and H. Pr., § 2231). Such 
rule may be ertered before the cause is at issue, and even before the 
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“return day (Henness v. Meyer, 4 Whart., 358), and the effect of the 


appointment of the arbitrators, and commitment of the case to them, is 
to deprive the Court temporarily of jurisdiction to try the cause (Camp 
v. Bank of Oswego, 10 Watts, 130). And then, again, the award, when 
made, is conclusive only by the mutual acquiescence of the parties. 
Either side may appeal, and thereupon the jurisdiction of the Court 
re-attaches fully. Surely a procedure so anomalous—so barren of 
results—is not a trial within the purview of the Act of Congress. That 
the rule of reference here was entered by the plaintiffs is, I think, an 
immaterial circumstance. If the defendant was not precluded from 
removing the suit, neither should the plaintiffs be. They waived no 
legal right by availing themselves of the privilege of compulsory arbi- 
tration under the statute. The motion to remand must be denied.” 


The views thus presented seem to be sustained by the 
decision in fess v. Reynolds (113 U. S., 73). In that 
case tne plaintiff in error prosecuted a claim in the Pro- 
bate Court, which was resisted, and in due course of pro- 
ceedings was referred to commissioners appointed by the 
Probate Judge. This Court said: 

“It is said, however, that the trial spoken of had taken place before 
the Commissioners of lonia County, to whom the case had been 
referred; but we do not look at that proceeding as a trial, within the 
meaning of the statute. It was merely a report, subject to be confirmed 
or rejected by the Probate Judge, and, by the express terms of the 
statute, subject to the right of appeal to a Court in which a trial by 
jury could be had. The latter was the trial or final hearing of the suit 
which would conclude the right of removal, and, until such trial com- 
menced, the right of removal under this provision remained.” 

So also in Ex parte Fiske (113 U. S., 713) the Court 
draws a distinction between taking a deposition and a 
trial in these words: 


“The mode of producing testimony under the New York Code is 
not oral testimony and examination of a witness in open Court within 


the meaning of this Act of Congress, This obviously means the pro- 
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duction of the witness before the Court at the time of the trial and his 
oral examination then, and it does not mean proof by reading deposi- 
tions, though those depositions may have been taken before a Judge of 
the Court, or even in open Court, at some other time than during the 
trial.” 


See also Pacific Ratlway Removal Cases (115 U. S., 1). 


It results, therefore, that the Court below was in 
error: 

1. In refusing to accept Mrs. Carson's petition and 
bond, and in “proceeding further in such suit.” 

2.. In assuming jurisdiction to raise an issue under 
such petition. and to try and to dispose of the same upon 
evidence alzunde. 

3. In assuming that Mrs. Carson’s unsigned and un- 
verified answer was of the dignity of a record, importing 
absolute verity, and overcoming the positive allegation of 
citizenship in her petition. 

4. In using the alleged admission of the answer and 
exhibit as evidence against Mrs, Carson. 

5. In construing the answer as a record admission of 
her citizenship in the State of New York. 

6. In holding that the petition and bond were not pre- 
sented until after the trial of the suit in the State Court 
had commenced. 

7. In holding that the affidavit annexed to the petition 
was insufficient, and that the petition was not properly 
verified. 

And for such errors, the judgment and decree should 
be reversed, and the cause remanded under the writ of 
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error to the Circuit Court, to be proceeded with in that 
Court under a like order as was made in Xelfe v. Rundle 


; (103 U. S., 226).: 


CLARENCE A. SEWARD, 
JAMES LOWNDES, 


Of Counsel for Mrs. Carson. 


New York, March, 1886. 
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CAROLINE CARSON, PtLarntirF in ERRor, 
rr, 


MARY E. HYATT ert At.. DEFENDANTsS IN ERROR. 


ERROR TO THE SUPREME COURT OF THE STATE 
a OF SOUTH CAROLINA. 


CAROLINE CARSON 


MARY HYATT et. AL. 


APPEAL FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF SOUTH 
CAROLINA. 
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This is the third time that the questions involved in this 
case have been before this court. 

1st. In 1873, when it was remanded for want of parties. 79 
Wall., 94, 107. 

2nd. In 1878, gg U. S., 567-573. 

This latter was an appeal from Judge Bond’s decree of the 
10th of May, 1878, which decreed. 

“That the bonds of Elias N. Ball to Alexander Robertson 
and John F. Blacklock, described in the pleadingaaad secured 
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by the mortgage of Dean Hall, are valid, unsatisfied and sub- 
sisting securities, and that the debts secured thereby are duc 
and payable to the complainant, and that the mortgage of 
Dean Hall, described in the pleadings, given by Elias N. 
Ball to secure the said bonds, is a valid, unsatisfied and sub- 
sisting mortgage securing the payment of the said bonds.” 

“That the entry of satisfaction made on the said mortgage 
is null and void, and that the parties to this cause, in whose 
possession or control the said bonds or any of them and the 
said mortgage may be, do surrender them to the complainant, 
and that the same are her property.” 

“That the sum of $31,000, with interest thereon payable 
annually, from the 23d of April, 1863, is now due and pay- 
able on the said bonds to the complainant, and that the said 
sum is a lien and charge on Dean Hall plantation in favor 
of the complainant.” 

Leave was given to the parties in interest to redeem until 
the 13th of August, 1878, and if the debt was not then paid 
“the equity of redemption of all the parties to this suit, and 
of Hyatt, McBurney & Co., in the said Dean Hall plantation 
be forever barred and foreclosed,” and the property sold. If 
sold to an outsider, the bonds given to Mrs. Carson for her 
debt, were to be secured by a first lien on the property... 
Leave was given to her to buy, and if so, her debt was to be 
set off against the purchase money. 

This decree was affirmed and .the facts on which it was 
based are thus given by the supreme court, 99 U.S., p. 568, 
Viz: 

“William Carson, of South Carolina, died in August, 1856, 
leaving a widow, Caroline, and two minor sons, William and 
James. He left considerable personal property, and a planta- 
tion known as Dean Hall. By his will he appointed Robert- 
son and Blacklock his executors, and directed all his estate to 
be sold on such terms as they should deem proper. The 
proceeds, after the payments of his debts, were to be divided 
into three parts, to be held in trust by his executors; The 
interest of one-third was to be paid to the widow. The in- 
terest of the other two-thirds was to be devoted to the edu: a- 
tion and support of the two sons until they should become of 
age, . Tiggpcipal was then to be paid over to them. 
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“The executors sold Dean Hall to Elias N. Ball, and took 
his bonds and mortgage for a part of the purchase money. In 
1863, Ball sold the property to Hyatt, McBurney & Co.,a 
firm consisting of Hyatt, McBurney, Gillespie, Hazletine and 
McGahan. The conveyance was made to Gillespie and Mc- 
Burney. The firm paid for the property in Confederate 
treasury notes. Out of the proceeds Ball paid his bonds to 
Robertson, and took them up and discharged the mort- 
gage. Blacklock, the other executor, was then absent 
from the country, and upon his return refused to recognize 
the transaction. Hyatt sold his interest in the plantation to 
the other members of the fiim, and Gillespie and McBurney 
gave him a lien upon it to secure the payment of the purchase 
a 

“ As the sons of the testator came of age they transferred 
their entire interest in the estate of their father to their mother. 
She filed the bill to set aside the cancellation of the mortgage 
upon Dean Hall as fraudulent and void. * * * 

“ The executors sold the property to Ball in the spring cf 
1857 for $50,000. He paid $15,000 down, and gave his bonds 
for the balance, secured by a mortgage upon the premises, as 
before stated. 

“ The property was valuable and the amount due was well 
secured. The debt was payable only in lawful money of the 
United States, and the executors had no right to take any- 
thing in payment but such money or its equivalent. Such 
was the condition of things in the spring of the year 1863. 

“ The civil war was then flagrant in South Carolina. McBur- 
ney says, that having a large quantity of cotton on hand, and 
the city being blockaded, his firm ‘were willing to change 
some of their investments into real estate until peace should 
be restored.’ This was shrewd and wise. The sole currency 
then was Confederate money. The Dean Hall property lay 
invitingly before them, but was incumbered by a heavy mort- 
gage for the benefit of the widow andthe orphans. The plan 
was conceived of acquiring the title and getting rid of the 
mortgage, both by means of Confederate currency. They 
thus executed it: They gave Ball $100,000 in Confederate 
notes for the property, and took a conveyance from him. 
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They placed a part of the Confederate money in his hands, as 
McBurney says, ‘to enable him to pay off his bonds to said 
executors and to satisfy said mortgage.* ’ Robertson received 
payment in this paper and therefore gave up the bonds, and 
as soon as he could get access to the record entered satisfac- 
tion of the mortgage. He invested the notes in Confederate 
bonds, which became utterly worthless at the close of the war. 

“McBurney & Co.,and the Carsons thus changed places. 
The former still hold the broad acres, while the latter have 
lostevery dollar of their investment, so well secured at the 
outset upon the property. They became, as it were, the in- 
surers of the fate of battles and of the result of war. There 
was evidently a plot. McBurney & Co. were its contrivers, 
Ball was their instrument, Robertson was their dupe, and the 
Carsons were the victims.” 

Mrs. Carson bought at the marshal’s sale under the above 
decrees, for $5,200, and holds title from them dated the 29th 
of November, 1879. 

Hyatt was nota party to these proceedings, and after the 
decree by the supreme court, his heirs, &c., filed their bill in 
the state court, to foreclose the mortgage given him by his 


late partners. 


Except some testimony which has no bearing on these ques- 
tions, and to which we shall refer shortly, nothing was before 
the state court but what had been before the U.S. court. 
The same questions were before both courts. To the su- 
preme court decree, no weight was given by the state court, 
and the results are exactly the opposite. 

The question now before this court is, whether its decree 
shall be nullified by proceedings in the state court, instituted 
on the same facts by a different partner from those who were 
parties to the suit in the U. S. court. 


The Hyatts strive to show that the cases are different. 
Their counse! say : 
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“The counsel for Mrs. Carson had again and again dis- 
claimed .ny charge of moral fraud against Mr. McBurney 
and had rested their case purely upon legal grounds. But 
Judge Swayne brushes all this away and says almost sneer- 
ingly, as if in answer to this intimation: ‘“ 7he dill charges 


Sraud, conspiracy and spoliation. If the charge is untrue the bill 


should be dismissed.” Then waxing warmer with the recital 
of Mrs. Carson’s wrongs, he inveighs: “ 7here was evidently 
a plot. McBurney & Co. were its contrivers; Ball was their 
instrument ; Robertson was their dupe; and the Carsons were 
the victims.” og U. S.,~. 570. But in conducting the case, 
here at home, where the parties to it are all well known, it 
was clear to Mrs. Carson’s counsel that no decision could be 
obtained in her favor which rested upon a charge of fraud 
against Hyatt, McBurney or McGahan, whose characters in 
the community were beyond suspicion. Mrs. Carson’s-counsel 
therefore in answering for her, wisely left out the defense of 
fraud altogether; and the allegation in the tenth ‘ exception,’ 
is undoubtedly correct, ‘ that in this case, in the state court, 
there was no question of fraud made in the pleading or raised 
in the evidence.’ The appellant dared not make the issue 
because she could not maintain it.” 

This is very pretty rhetoric, marred, it is true, by its bom- 
bast. Is it not also self-contradictory? Be that as it may, 
if it is intended to mean that actual fraud was charged in the 
U. S. court, and not in the state court, it is an error. 


None of the bills in the U. S. court charges actual fraud. 

On p. 3 of the transcript, in McBurney vs. Carson, is Mrs. 
Carson’s first bill—that of 11th August, 1866. 

It does not charge actual fraud: only the payment by Ball 
of his bond in “ illegal promissory notes issued in violation 
of the constitution of the United States,” and that he did this 
through the aid and assistance of McBurney. 

This bill was dtsmissed for want of parties. 

On 13th June, 1874, Mrs. Carson filed a new bill (pp. 68, 
71 of transcript, McBurney vs. Carson). Here the charge is 
modified, for no longer is it that Hyatt, McBurney & Co. aided 
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Ball to pay his bond in “illegal promissory notes issued in 
violation, etc.,” but that. they aided him to pay the debt “ in 
Confederate treasury notes.” 

On 1oth October, 1876, Mrs. Carson filed a supplemental 
bill. See pp. 96, 99, same transcript. The charge in this 1s 
the same as in the last cited bill; and it is on this bill that 
the cause was tried in the U.S. court. 

In all these bills even the ordinary and common charge of 
combination and confederacy is omitted. 

Mrs. Carson’s answer to the Hyatt’s bill is before the court 
(Tr., pp. 8-11), and says the same thing in different words. 


But the quotation from Judge Swayne, separated from the 
context, misrepresents both him and the decree of the su- 
preme court. For he immediately goes on: 

“IF THE CASE STOPPED HERE WE COULD NOT HESITATE AS 
TO WHAT OUR JUDGMENT SHOULD BE. BuvuT IN ITs STRICTLY 
LEGAL ASPECT IT IS EQUALLY FREE FROM DOUBT. 

“In Ward v. Smith (7 Wall. 451), this court held that a valid 
payment could not be made to an agent in the Confederate 
States during the rebellion in anything but lawful money of 
the United States, or bank-notes of the current value of their 
face, without the consent of the creditor. 

“In Horn vy. Lockart (17 id. 570),an executor had sold 
property, invested the proceeds in Confederate bonds, and his 
conduct had been approved and ratified by a decree of the 
probate court. It was held by this court that the investment 
was void, that the decree of the probate court was a nullity, 
and that the executor was liable to the distributees in good 
money for the full amount involved. 

“In Frets v. Stover (22 id. 198), in its most prominent fea- 
tures, is not unlike the case before us. There,a citizen of 
Pennsylvania, just before the breaking out of the war, took 
the bond of a citizen of Virginia, secured by a deed of trust 
upon real estate. The attorney of the creditor was the 
trustee in the deed. During the war the attorney received 
payment in Confederate notes, and Virginia bank-notes of 
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no greater value, the entire capital of the bank having been 
converted into Confederate bonds. After the close of tne 


war the creditor sued for his debt. The court adjudged that 


the transaction between the attorney and the debtor was 
illegal, fraudulent, and void, and decreed the enforcement of 
the bond and deed of trust.” (99 U. S, 577s.) 


The only testimony in this cause, not in the United States 
court, is that of Riggs and DeLeon, (p. 16 trans.,) that Robert- 
son might have invested the Confederate notes in 
eg Ee! Ee ee 
Greenville and Columbia Railroad eatle oie ake 
Charleston and Savannah Railroad bonds. . ..140 
Northeastern Railroad bonds... ... . . 127%—130 


“After the war City of Charleston 6 oa cent. stock varied 

from 50 to 70 cents and upwards on the $ 
“All BeCurtenrs were at a premium in Confederate currency 
at that time.” 

If the breach of trust was, as this court has fixed, the receiv- 
ing of Confederate money for a gold debt ; we do not see the 
relevancy of this testimony. But if it shows anything, it 
shows how serious was the breach of trust when the accept- 
ance of the Confederate notes involved a loss in value, in the 
most favorable circumstances, of one-third of the amount—ot 
some $10,000 of the $31,000 due, and then a further loss after 
the war of about a half to a third of this. 


This issue being the same and the facts the same; the de- 


cisions of the two courts may well furnish material to those — 


who sneer at the law as a science and dwell on its uncertain- 
ties. 
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UNITED STATES COURT. 


It was fraud to pay a gold 
debt with Confederate treas- 
ury notes and to satisfy the 


mortgage on such a payment. 


The satisfaction entered by 
Robertson on Ball's bond 
held by the trustees of Car- 
son and on the mortgage se- 
curing it, is a nullity, and the 
bond is due and the mortgage 
is a valid first lien on Dean 


Hall. 


Hyatt has, as a second mort- 
gagee,butan equity of redemp- 
ion and it is barred. 


That Dean Hall be sold 
and the proceeds applied to 
the payment first of the Ball 
bond held by Mrs. Carson 
and secondly to the debt to 
Hyatt. 


STATE COURT. 


There is not a shadow of 
fraud either in the circum- 
stances attending the said 
satisfaction or the nature of 
the payments. 


The satisfaction by Robert- 


son on Ball’s bond is a good 


satisfaction and the mortgage 
to Hyatt by his partners, Mc- 
Burney & Co., is the first lien 
on Dean Hall. 


Hyatt has a first mortgage 
on the property. He is en- 
titled to the proceeds of sale 


ahead ofall other claims. 


That Dean Hall be sold and 
the proceeds applied to the 
payment of the debt due by 
H yatt’s late partners to Hyatt. 


It is useless at this day to show that the United States 
courts hold the mere payment of a gold debt to a trustee or 
executor with Confederate treasury notes is in itself a fraud. 


Such notes were never legal tenders in the Confederate 
States and were not money legally. 
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“Confederate currency was not money in a legal sense, and 
therefore receiving Confederate currency at a nominal value 
was not payment in a legalsense. In legal contemplation Con- 
federate currency was a mere commodity. * * * Con- 
federate currency was not at the time (1861, p. 470,) worth its 
nominal value, and therefore could not properly be taken at 
such value.” 

Singleton vs. Lowndes, 9 S. C., 490. 


“A commodity, not money.” 
Planters Bank us. Union Bank, 16 Wall, 502. 
Cf. Bissell vs. Heyward, 96 VU. S., 587. 


What is the fraud attributable to Hyatt, McBurney & Co.? 

Whether they committed actua/ fraud or not, is of no 
moment. They have done that which both the United States 
and South Carolina courts have declared to be fraud in a 
legal sense, and which so far as its effect on Mrs. Carson’s 
rights is concerned, might just as well have been actual 
fraud. 

In Gibbes vs. Cobb, 7 Rich. Eq.,65,Ch. Job Johnston for the 
South Carolina court, says: 

“Tt has always been the law - ™ that it is fraud 
in any party, whether party tothe instrument or stranger, to 
do any act going to frustrate or defeat the rights created by 
or arising under a deed of which he is cognizant; and the 
act done by him is set aside for that fraud, and the deed declared 
unaffected by it.” 

Hyatt & McBurney and their partners knew the bonds of 
Ball were to Robertson & Blacklock, “executors of the last 
will and testament of Wm. A. Carson.” (Zr. McB. v. C., p. 39, 
A ppenatx. FA This was notice of the will and of its contents, 
viz: that after payment of the debts of the estate, the execu- 
tors held the portions going to Mrs. Carson and her sons as 
trustees, and not as executors. 

“ Where a person has sufficient information to lead him to a 
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fact he shall be deemed cognizant of it.” Sugden Vendors, 
1052. : ) 

“ Whatever puts the party on further enquiry is sufficient 
notice in equity.” (Ca/ais vs. Van Pelt, 2 Black, 372. 


In South Carolina a creditor can su: an executor nine 
months after the death of the testator. 

Col. Carson died in 1856. Hyatt & McBurney bought in 
1863. Was it reasonable that they should not know that the 
debts were paid? That Robertson & Blacklock were acting 
as trustees? But we are not left to mere supposition. The 
accounts in the ordinary’s office, examinable by any one, and 
easy of access, showed conclusively the debts were paid, and 
that these bonds of Ball were held by Robertson & Blacklock 
as trustees, and not as executors. (Appendix —) KA 

They knew, further, that Ball's bonds, as given in 1857, were 
“executed with reference to |e standard of value then exist- 
ing in the United States,” (/vetz vs. Stover, 22 Wall, 204,) and 
were legally pavable only in gold and silver, or, if no excep- 
tion thereto was specially made “in current bills which are 
redeemable at the counter of the bank ou presentation, and pass 
at par.” (Wardvs. Smith, 7 Wall, 453.) 

To pay in “ mere commodities,’ (Singleton vs. Lowndes, g 
So. Ca., 473)—worth nothing like par—worth in the latter part 
of April, when payment was made, $3.81 for $1. (74 Stat. S. 
C., p. 280)—an obligation redeemable only in gold and silver ; 
was certainly to defeat ‘“‘the rights of Mrs. Carson and her 
children created by or arising under Ball’s bonds, of which 
bonds, and of what pertained to them, Hyatt & McBurney 
were fully cognizant.” 

It was their duty to enquire of Mrs. Carson and of her sons 
if they consented to accept “these commodities” for gold 
when worth scarce a fourth of their debt. The slightest en- 
quiry would have told them, if they did not know it before, 
that Mrs. Carson and William Carson were absent beyond the 
Confederate lines, impossible to be consulted, and that James 
(arson was an infant, unable to consent. 
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Moreover, Robertson’s act, whether technically as exeeutor 
or even as sole trustee, (were he such,) was a waiver by a trus- 
tee of the rights of his cestut gue trusts without valuable con- 
sideration and in behalf of a party (Hyatt, McBurney & Co.) 
who was aware of the equities of the cestuts gue trustent,and 
as such is not sustainable in a court of equity. 

Mayrant vs. Guignard, 3 Strob. Eq., 128. 


The Hyatts strive to break the force of these accounts by 
arguing that it is illegal for an executor to pay a legacy 
within the year granted to them for the settlement of the 
estate. The state court glides smoothly over the point with: 
“this was within the year, and is premature.” But it does 
not say it was illegal. It could not say this without revers- 
ing previous state decisions, and all previous law on the 
subject. 

“This allowance (of a year in which to settle an estate), 
however, to executors is merely for convenience in order that 
the debts of the testator may be ascertained, and the execu- 
tors made acquainted with the amount of assets so as to be 
able to make a proper distribution of them. (Garthshore vs. 
Chalie, 10 Vesey, 13.) Therefore, if the state of the testator’s 
circumstances be such as to enable the executors to discharge 
legacies at an earlier period, they have authority to do so.” 

Williams’ Ex ors, ~p.994. — 

“T know,” says Lord Eldon, “ of no case which prevents 
executors, if they choose, from paying legacies or handing 
over the residue within the year.” 

Augustine vs. Martin, 1 Turn. & R., 241. 
arson vs. Pearson, 1 Sch. & Léf., 12. 

The above is fully sustained by the South Carolina cases. 
7 hompson vs. Schmidt, 3 Hill, 165 : 

Which decides that the acts preventing executors from being 
sued for a year, is for the protection of executors, and they 
may waive its benefits. “An executor may not be sued for a 
legacy within nine months; but he may deliver it without 
being sued.” (Zoller, 46.) * * This legacy was given 
“ after the payment of debts,” and it was argued that, there- 
fore, the executor could not assent to it until all debts were 
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paid. Curia. “ There seems nothing to distinguish such a 
legacy from any other. By law, whether the will says so or 
not, no legacy is deliverable until the debts are paid. But 
what follows? The executor may, if he please, deliver. He 
does so at his peril. As between the executor and the legatee 
the assent is valid. If creditors are injured, they may, in case 
the executor is irresponsible, pursue the legacy in the hands 
of the legatee.”’ 


. This is a matter of general law, and the decision in this case 
of the state court even if such as is contended by the Hyatts, 
does not bind the United States court. 

Certainly at the time Robertson & Blacklock transferred 
the funds to themselves as trustees, this was the settled con- 
struction of the law given by the highest state court at the 
time the rights accrued, and to that'the United States courts 
will conform. 

Gelpcke vs. DuBuke, 1 Wall, 175. 
Taylor vs. Ypsilante, 105 U. S., 60. 
Burgess vs, Seligman, 107 U. S., 20. 
Boyce vs. Tabb, 18 Wall, 546. 

Olcott vs. Supervisors, 4 Wall, 678. 
Gibson vs. Lyons, 6 Sup. Ct. Rep., 132. 


But further. Col. Carson died in August, 1856. The year 
for settlement of the estate was up in 1857. The purchase of 
Dean Hall by Hyatt, &c., was in April, 1863. This was 
of itself sufficient to show them that these bonds were held 
by Robertson & Blacklock as trustees, and not as executors. 

“ Where a sole executor sustains the two-fold character of 


executor and guardian, the law will adjudge the ward’s pro- 


portion of the property in his hands to be in his hands in the 
capacity of guardian after the time limited by law for the set- 
tlement of’ the estate, whether the final account has been 
passed by the orphan’s court or not. Watkins us, State, 2 
Gill. and J]. 220. So where the same person is executor of 
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an estate and guardian of a distributee, and there is nothing 
to show in which capacity he holds funds after payment of 
debts and settlement of the estate, he shall be presumed to 
hold them as guardian. Zhe State vs. Hearst, 12 Missouri, 
365. See also Fohnson vs. Fohnson, 2 Hill S. C. Eq., 277; 
Karr vs. Karr, 6 Dana, 3.” 

Cavender vs. Cavender, 114 U.S., 472. 


Such also is the doctrine in South Carolina, as shown by 
the case above cited. 
Johnson vs. Johnson, 2 Hill Eq., 285. 


Being trustees, the act of Robertson, without Blacklock’s 
concurrence, was a nullity, and worked no discharge of the 
bond and mortgage. 

Trustees must act jointly. They are not like executors, 
where the act of one is, in most respects, the act of all. One 
of several executors can release a debt, for instance. (Wms, 
Ex’ ors, Ss. p. 940, SS.) 

But with co-trustees this is very different With them 
even a receipt for purchase money must be signed by all of 
them. (Lewin, 7rusts, £49.) 

“ They ail form, as it were, but one collective trustee, and, 
therefore, must execute the duties of their office in their joint 
If any one refuse to join, it is not com- 


capacity. * . 
petent for the others to proceed without him; but the admin- 
istration of the trust, in that case, must devolve upon the 
court. 

“ Thus, a receipt for money must receive the joint authen- 
tication of the whole body, and not of the majority merely, OR 
If WILL NOT BE VALID.” (Lezwn, /. c., 298.) 

Blacklock went further. He was then (at the date of sale. 
&c.) “absent from the country, and, upon his return, refused 
to recognize the transaction.” 

McBurney vs. Carson, 99 VU. S., 568. 
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And it matters not, in this case, whether Robertson acted 
as executor or trustee. 
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= 
But further, this court has decided, without any change, 
92 that the payment toa trustee, executor or agent, of a gold debt 
with Confederate money is a nullity. 
Ward vs. Smith, 7 Wall., 451. 
Speaking of such payments it has said: 
The attempted payment was “ a void act.” 
Fretz vs. Stover, 22 Wall., 207. 
The acceptance of such payment by the agent is a “ fraud” 
and is “ invalid.” 
[6., p. 207. 
53 
;, , —— a ¥ 
The entire transaction is “ an absolute nullity. 
Horn vs. Lockhart, 17 Wall., 581. 
It was “ as if tt were not—a mere nullity.” 
Hickman. vs Fones, 9 Wall., 201. 
“It was “ utterly void and gave no rights, and took away none 
* * A caput mortuum and nothing can give itvaltdity.” “A 
thing void as to all persons and for all purposes, can derive 
4 no strength from confirmation.” 
’ Dewey vs. Perdicaries, g6 U. S., 195 and 196. 
The mere receipt of Confederate treasury notes by a trustee 
or executor, for a gold debt constitutes “/raud and spoltation, 
Carson vs. Robertson, 99 U.8., 570. 
Even payments of debts due to citizens of “loyal States,” 
compelled by the courts of the Confederacy under its seques- 
tration acts, do not discharge the debts. 
Willams vs. Bruffy, 96 U. S., 182. 
DO 


“Transactions which tend to impair the rights of loyal 
citizens, can never be upheld in any tribunal which recognizes 
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the constitution of the United States as the supreme law of 
the land.” (Quoted with slight change in order of words.) 
Stevens vs. Griffith, rrr U. S., §2. 


EFFECT OF DECISION IN McBURNEY vs. CARSON 
ON HYATT’S PRESENT SUIT. 


Hyatt was a partner of Hyatt, McBurney & Co., at the date 
of the purchase of Dean Hall from Ball. As such partner he 
acquired his interest. 

He was a party to the fraud by which the plantation was 
gotand Mrs. Carson’s rights destroyed. He sells his interest 
thus got by fraud to his particepes criminis and they mort- 
gage it back to him. | 

Asa partner of Hyatt McBurney & Co. his equity of re- 
demption in Dean Hall is barred. (Supra, p. 2.) 

Mrs. Carson holds this plantation under an authority derived 
from the United States under the decree in McBurney vs. 
Carson, 99 U. S., 567, declaring her mortgage a first lien, and 
the purchase by Hyatt and his partners fraudulent as against 
her. 

The state supreme court has nullified and set aside this 
decree and declaring Mrs. Carson has no lien—not even a 
second lien—orders the property to be sold for the benefit of 
Hyatt and his partners. 

The party to the fraud is to be benefitted by the fraud. 

But can the decree of the supreme court U. S., be thus 
nullified ? 

It is a matter of regret to Mrs. Carson’s counsel that they 
failed to command the attention of the supreme court of 
South Carolina. 

Else its decree would have said nothing about res adjudicata 
or about the whole people of the Confederacy being steeped 
in fraud if payment in Confederate money marks such. 

No contention of either kind was made. 
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Payments in Confederate money to persons sui juriss are one 
thing. Payment of gold debt in such money to trustees or 
executors or agents when those beneficially entitled had left 
the Confederacy to avoid the war or were too young to as- 
sent, are different. 

The court of South Carolina has held trustees, &c., respon- 
sible for receiving such. 

Mrs. Carson’s counsel, adopting substantially the language 
of the supreme court, U. S., claimed only that the effect to 
be given to the decree in McBurney vs. Carson, was: 

“Such effect as would belong to judgments of courts of 
this (So. Ca.) state, rendered under similar circumstances.” 


DuFasseur vs. Rochereau, 21 Wall., 135. 


And if inthe Hyatt case, as in this cited case, an entirely new 
element (defect in recording) had been introduced, it would 
not have been binding. 

But no new element was introduced, and the state court 
has refused “to give effect to the judgment of (the supreme) 
court of the United States, rendered upon the point in dis- 
pute, and with jurisdiction of the case and of the parties.” 

DuPasseur vs. Rochereau, 21 Wall., 135. 
Embry vs. Palmer, 107 U. S., & ss. 


Is it conceivable that if the state court had made the de- 
cree in McBurney vs. Carson (99 U. S., 567), and, on the faith 
of that decree, Mrs. Carson had bought Dean Hail, it would 
have, in a few weeks later, with no new material fact before 
it, have changed the result and dispossessed Mrs. Carson? No 
such instance is, we fancy, on record with any court. It cer- 
tainly can not be said that the state court has treated the de- 
cree of the supreme court as conclusive on the issues before 
it, except for such causes as would be sufficient to set aside 
the judgment, if made by itself. 

McElmoyle vs. Cohen, 13 Pet., 320. 
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A right held by Mrs. Carson, under authority of the U. S. 
court, is set aside by the decree of the highest court in South 
Carolina and nullified. This brings the case before this court. 

Dooley vs. Smith, 13 Wall., 604. 
Lurnbull vs. Payson, 95 U.S., 423. 
Murray vs. Charleston, 6 Otto, 432. 
Beer Co. vs. Massachusetts, 7 Otto, 547. 


And being here, this court must re-examine and reverse, 
affirm or modify it, as if it were made by a circuit court of 
the United States. 3 

_And that, too, without the restriction of the former closing 
clause of the act of 1780. 
Stewart vs. Hahn, 11 Wall., 496. 
Murdoch vs. Memphis, 20 Wall., 59o. 


And for this puroose will go into “the merits of the case.” 
New Orleans vs. DeLamore, 114 U. S., 506. 
Hanley v. Donoghue, 6 Sup. Co. Rep., 244. 


“ And if it was erroneously decided against the plaintiff in 
error * * anda the issue raised by the question of Fed- 
eral law is of such controlling character that its correct de- 
cision is necessary to any final judgment. * *- *Then this 
court will reverse the judgment of the state court and will 
render such judgment here as the state court should have 
rendered, or remand the case to that court as the cireum- 
stances of the case may require.” 

Murdoch vs Memphis, 20 Wall, 636. 


“The power to prescribe what effect shall be given to the 
judicial proceedings of the courts of the United States is con- 
ferred by other provisions of the constitution, (i. e., than Art. 
iv, §t1—the like faith and credit clause viz:) by such as those 
which declare * * the supremacy of the authority of the 
national government within the limits of the constitution 


As part ofits general authority, the power to give effect to 
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the judgment of its courts, is co-extensive with its territorial 
jurisdiction.” 

Embry vs. Palmer, 107 U. S., 9, 10. 

DuFPasseur vs. Rochereau, 21 Wall, 134. 


68 


As illustrating our contention, we refer to the following 
cases : 


Christmas vs. Russell, 5 Wall, 200. 
Christmas, was a citizen resident of Mississippi. He owed 
Russell $ by a note dated March, 1840, and it was 
by the statute of Mississippi barred in 1847. He went to 
Kentucky in 1853, on a visit to some friend. Was there sued 
by Russell. Judgment went against him and on this judg- ’ 
g9 ment Russell sued him in Mississippi. q 
Christmas pleaded the statute of limitation and that the judg- 
ment was obtained by fraud and that it had been instituted in 
| Kentucky to avoid the laws of Mississippi. 
) The state court decided for the plaintiff and the defendant 
carried the case to the U. S. sup. ct. 
The judgment was there affirmed. “Where the jurisdic- 
tion has attached, the judgment is conclusive for all purposes 
and is not ‘open to any inquiry upon the merits. Speaking of 
the -before mentioned act of congress, Judge Story says it 
79 has been settled upon solemn argument that that enactment 
does declare the effect of the records as evidenced when duly 
authenticated. * * “If a judgment is conclusive, in the 
state where it was pronounced, it is equally conclusive every- , 
where in the courts of the United States. 
In this case the suit was between the same parties and 
therefore except for the general principle not applicable to 
our case. 
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Green vs. Van Buskirk, 5 Wall, 309. 
71 Was not between the same parties. 
Bates owned certain safes at Chicago. He mortgaged them 
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to Buskirk in New York. The mortgage was not duly recorded 
in Illinois and possession was not delivered to Buskirk. 

Green attached the safes in Chicago, sold them and re- 
ceived the proceeds. 

Buskirk sued Green in New York for these proceeds. He 
pleaded the proceedings in Illinois. The court in New York 
disregarded them, and gave judgment against Green. 

He took a writ of error, and on motion to dismiss the writ 
the U. S. supreme court held him entitled to it, and said: 

“It is said (p. 311) that Van Buskirk, being no party tothe 
proceedings in Illinois, was not bound by them, but was at 
liberty to assert his claim to the property in any forum that 
might be open to him; and, strictly speaking, this is true. 
He was not bound by way of estoppel, as he would have been 
if he had appeared and submitted his claim, and contested 
the proceedings in attachment. He has a right to set up any 
title to the property which is superior to that conferred by 
the attachment proceedings, and he has the further right to 
show that the property was not liable to attachment—a right 
from which he would have been barred if he had been a party 
to that suit.” 

The decision was in favor of Green. (Same Case, 7 Wall, 


139.) 


Rochereau vs. DuPasseur, 21 Wall. 130: 

DuPasseur had a first mortgage on Sauvé’s land for purchase 
money, but had failed to record it according to law; he 
foreclosed it in the United States circuit court, got judgment, 
and bought in the land. Rochereau was not a party to this 
suit. Rochereau also held a mortgage on the same land, but 
second in point of date. He foreclosed. it as against DuPas- 
seur as tenant in possession. The state court held that, on 
account of the defect in the recording of DuPasseur’s mortgage, 
Rochereau’s though second in point of time had precedence 
in rank, 

The supreme court held that it had jurisdiction. 

“Then ‘was Rochereau a subsequent mortgagee to DuPas- 
seur. Was the latter entitled to priority? If so, Rochereau 
would be bound by the judgment, ‘hough not maae a party.” 
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The court, however, held, the point of recording had not 
been before it in the former suit, and in this respect followed the 


State court. 
But all matters decided in the former suit, though Roche- 


reau was not a party, could not be reopened. 


Factors .vs. Murphy, 111 UV. S., 738: 
Cook & Vairin made a mortgage of real estate to secure 


certain notes. 
Murphy held two of these notes. Cook & Vairin had been 


‘ declared bankrupts, and, by certain proceedings in bankruptcy, 


the mortgaged land had been sold free from incumbrances. 
It did not bring the debt, and the plaintiff in error bought it 
in for all holders of notes (p. 740). 

Murphy claimed she was not “a party to the proceedings, 
and had no notice of it,” and “ the order was (therefore) not 
binding on her” (p. 740). | 

Murphy brought suit in the state court of Louisiana, claim- 
ing that by the sale in bankruptcy, the lien of all the note-hold- 
ers, except herself, had been extinguished, and that the buyers 
were “ liable to her for the amount of these notes, with a first 
lien on the property ” (740). 

The Louisiana court held that “ Murphy was not a party 
to the proceeding in bankruptcy, and was in no sense bound 
by the sale of the mortgaged property, but that the sale had 
the effect of extinguishing and satisfying all the liens on the 
property but hers, and left her notes the only lien on it,” * * 
and ordered that unless the Factors, &c., paid her debt, the 
property should be sold for such payment. 

On error, the supreme court held that Murphy was not a 
party to the proceeding in bankruptcy, and “that she was at 
liberty to * * ratify the sale “ or to proceed in her own way 
to subject the property to payment of her debt, which she 
has done, by the foreclosure suit now on review ”’ (742). 

But she can’t then claim the property exclusively. The pro- 
ceeds ‘‘ must be brought into court and distributed among the 
lien holders, according to their priorities.” 

“« If Mrs. Murphy chooses to assert her lien and demand a new 
sale of the land, let her have it, but it must be subject to the 
rights of all parties as they stood before the other sale.” (743.) 
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And this was the decision of the United States supreme 
court, though the decree of the Louisiana court was “ dased 
by that court upon the doctrine of confusion found in the Civil 
Code of that state.” 

But the United States supreme court refused to be bound 
by the state law, and decreed: 

“ That while Mrs. Murphy is not precluded by the judicial 
sale, under the order of the bankruptcy court, from foreclos- 
ing the mortgage for her notes, neither are the parties who 
took part in that proceeding barred of the right to set up their 
liens, as they existed before that sale, and share in the pro- 
ceeds of the new sale accordingly ; and, so far as the expen- 
ditures of the insurance company, in payment of taxes and 
prior liens, and in improvements necessary to the prevention 
of loss and deterioration in the property, were required for 
the benefit of all the lien holders, it is to be first paid out of 
the proceeds of the sale, and plaintiff in error should account 
for rents and profits, if there were any.” (p. 745.) 

This case is fully confirmed by the recent case, decided May 
1, 1885, of New Orleans, vs. Delamore, 114 U. S., or. 


Adopting the language of the United States supreme court, 
in Green vs. Van Buskirk, 5 Wall, 507, and Factors vs. Murphy, 
rir ;U. S. 733, may we not say : 

“It is said that Hyatt, being no party to the proceedings in 
the United States circuit and supreme court, was not bound 
by them, but was at liberty to assert his claim to Dean Hall 
in any forum that might be open to him; and, strictly speak- 
ing, this wastrue. He was not bound by way of estoppel, as 
he would have been had he appeared and submitted his claim 
and contested the proceedings for foreclosure. He hasa 
right to set up any title to Dean Hall which is superior to 
that conferred on Mrs. Carson by her purchase in the suit to 
foreclose Ball’s mortgage to the executors of Carson for the 
purchase money. He has the further right to show that the 
property was not subject to the mortgage—a right from which 
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he would have been barred if he had been a party to that suit 
—and in any case to demand a resale. 

But in all other matters involved in the case, Hyatt is con- 
cluded ; for, holding a title subject to the incumbrance of Ball’s 
mortgage, he is concluded by everything which, in the cause 
in the United States circuit and supreme courts, was decided 
on the merits. That judgment being conclusive in the United 
States courts on those points, is equally conclusive every- 
where in the courts of any of the United States. 


THE REAL MERITS OF THE CASE. 


No impartial person can fail to see that this suit is not 
solely for its ostensible purpose—the recovery of a debt—nor 
is it between the Hyatts and Mrs. Carson. Judge Pressley’s 
decree, gave them practically a double remedy; against their 
real debtor, McBurney, &c., a speedy and quick remedy; and 
in case this failed a right to go against Mrs. Carson’s property. 
A short reference, McBurney being the witness, would have 
settled this. 

But it is not called. 

Why? Because McBurney the debtor can pay the debt. 
Because the remedy against him is perfect. 

Resort is had to the tedious process of an appeal to set aside 
Judge Pressley’s decree. | 

Why? Because the primary subject of the suit is clearly, 
not to recover the debt, but to force’ Mrs. Carson to pay Me- 
Burney’s debt. 

The litigation is between McBurney and Mrs. Carson. It 
does not affect the Hyatts. Judge Pressley ordered them to 
be paid in any case. Why, then, should they appeal from 
his decree? It is not easy to see why for their own sakes 
they objected to the decree. It is easy enough to see why, 
for the purpose of protecting McBurney ‘at the expense of 
Mrs. Carson, they should complain of that which refused 
them so inequitable a claim. | 

And does this commend this suit to a court? 
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If Mr. McBurney is angered by Judge Swayne’s remarks, 
charging him and his partners, Hyatt included, as he claims 
with actual fraud, as the contriver of a plot to victimize the 
Carsons: (99 U. S., 577,) does that give him or them the 
right to use a court—for what? 

Either to get indirectly what he cannot get directly, or to 
punish Mrs. Carson for her supposed agency in bringing forth 
this condemnation of himself and partners. 


Of this case, as in Factors vs. Murphy, rrz U. S.,741, must 
this court not say: | 

As regards the merits, “it is impossible to shut our eyes to 
the injustice of the decree.” 

Ryatt’s title—one and the same with the title of Hyatt 
McBurney & Co.—founded ina fraud against the Carsons, is 
upheld,and to them is awarded “the broad acres while the 
latter (without fault or laches of their own) have lost every 
dollar of their investment, so well secured at the outset, upon 
the property.” (99 U.S.,p.571.) They who left the Confede- 
racy from the first, because their sympathies were. not with it, 
or were mere infants, are made “ as it were the insurers of the 
fate of (its) battles.” (99 U.S., 571.) 

As Ch. J. Chase says, in Shortridge vs. Mason,2 Am. Law 
Rev.,95: , 

“Those who engage in rebellion must expect the conse 
quences. Ifthey succeed, rebellion becomes revolution, and 
the new government will justify its founders. If they fail, all 
those acts hostile to the rightful government, are violations of 
law, and ORIGINATE NO RIGHTS WHICH CAN BE RECOGNIZED BY 
THE NATION WHOSE AUTHORITY AND EXISTENCE HAVE ALIKE 
BEEN ASSAILED.” | ) 

But by all means let these consequences be restricted to 
those who did engage in secession, and do not let Confederates 
complain when these consequences come to them personally. 
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AS TO THE REMOVAL. 
STATEMENT OF Facts. 


There is nothing in the record to show when the bill was 
filed, but it was presumably not filed before the 15th of Octo- 
ber, 1870, the date of the affidavit annexed to it. (fol. 117.) 

There is nothing to show that service of process was ever 
effected, but there was an appearance by Mrs. Carson’s coun- 
sel on the 16th of December, 1879. (fol. 22.) It was then 
ordered that Mrs. Carson have until January 24, 1879, to file 
her answer. (ibid.) It was in fact filed on January 31, 1880. 
(fol. 62.) 

Onthe 16th of February, 1880, before the trial of the cause 
by the state court a petition was filed by Mrs. Carson by her 
counsel, praying a removal of the causé to the circuit court 
of the United States, cn the ground that there was in it a con- 
troversy wholly “between citizens of different states, and be- 
tween a citizen of a state and foreign state, namely between 
the plaintiffs and Mrs. Carson, which can wholly be deter- 
mined as between them.” The petition alleges thatthe plain- 
tifis were citizens of New York or Spain, and that Mrs. Car- 
son was a citizen of Massachusetts. (fol. 23). The require- 
ments of the act of March, 1875, were fulfilled. 

On March 25, 1880, the state court made an order refusing 
to remove the cause, (fol. 33) and proceeded with the trial. 

The answer of Mrs. Carson set up two defences : 

1. That her trustees in surrendering the bonds and satis- 
fying the mortgage for Confederate treasury notes had com- 
mitted a breach of trust: that Hyatt had procured the breach 
of trust to be committed and had taken his mortgage with full 
notice of her equities. 

2. That the judgment of the United States court rendered 
in the former suit against the other partners of Hyatt, Mc- 
Burney & Co., was a bar to the action. 

A decree of foreclosure was made by the state court and 
affirmed by the supreme court of the state. The writ of 
error in No. 245 was sued out to reverse this decree. 

Between the filing of the petition and the decree, viz: On 


- 
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the 8th of March, 1880, a transcript of the cause was filed by 
Mrs. Carson in the circuit court of the United States for the 
district of South Carolina, and the requirements of the act of 
March 3, 1875, were otherwise complied with. (Rec. 462.) 

Onthe 1oth of December, 1881, Mrs. Carson moved for 
leave to amend her answer by striking out so much thereof as 
alleged her domicile in New York, averring therein that she 
was a citizen of Massachusetts. (fol. 7). The affidavit of 
James Lowndes, her counsel, averred that Mrs. Carson knew 
nothing about the answer when it was filed, and as soon as 
she knew of it called attention tu the mistake as to her citizen- 
ship; that Mrs. Carson had not resided for ten years (before 
November 28, 1881), in New York, and had been continu- 
ously beyond sea since the Autumn of 1877. (fol. 8,9). The 
affidavits of Robert Winthrop, and Mrs. Dewey as ‘to the fact 
of Mrs. Carson’s citizenship in Massachusetts were also filed. 
(fol. 10). Leave was refused. 

On December 31, 1881, the circuit court on motion of the 
plaintiff's, remanded the cause to the state court. (fol. 12). 

The appeal in 462 was taken from this order. 


ASSIGNMENT OF ERROR IN NO. 245. 


1. The state court erred in taking jurisdiction and pro- 
ceeding with the cause after the filing of the petition for 


removal. 
2. The state court erred in not giving effect to the judg- 


ment of the U. S. circuit and supreme courts. 


ASSIGNMENT OF ERROR IN NO. 462. 


1. The circuit court erred in remanding the cause to the 


state court. 
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THE QUESTION OF REMOVAL IN THE STATE 
COURT. 


The cause was duly removed to the circuit court of the 
United States on the filing of the petition for removal on the 
16th of February, 1880, and thereafter the state court was 
without jurisdiction. 

Under the act of March 3, 1875, a cause in a state court 
is ipso facto removed to the United States court by the 


‘filing in the state court, at the term at which the cause 
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could first be tried and before the trial, of a petition for re- 
moval setting forth a ground for removal named in the act 
and by the performance of the formalities prescribed by the 
act. 

It is settled by many decisions that the state court is di- 
vested of its jurisdiction ipso facto by the fulfillment of the 
requirements of the statute, and that.no order of the state 
court is necessary to operate this result. 

“ If the cause is removable and the statute for its removal 
has been complied with, no order from the state court for its 
removal is necessary to confer jurisdiction on the court of 
the United States, and no refusal of such order can prevent 
the jurisdiction from attaching. When the prerequisites for 
removal have been performed, the paramount law of the land 
says that the case shall be removed and the case and the res 
both go to the federal court. 

“When a case has been properly removed from a state into 
the United States court and the state court still goes on to 
adjudicate the case against the resistance of the party at 
whose instance the removal was made, such action on its 
part is a usurpation.” 

Kern vs. Huidekoper, 103 U. S., 409. 
Steamship vs. Tugman, 106 U. S., 122. 


It appears also from the above cited cases and others that 
the removal results from the allegations of the petition; that 
10g those allegations are not traversable, much less can be con- 
tradicted by other parts of the pleading. Under sec. 5, of 
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the act of March 3, 1875, the truth of the allegation in the 
petition is triable in the circuit court alone. 


The law being thus, the effect of the petition for removal 
in operating a removal depends upon these facts : 
I. Did it set forth a ground for removal within the 
statute? 104 
II. Was the petition filed before or at the term at which 
the cause could be first tried ? 
III. Was it filed before the trial ? 
IV. Were the prescribed formalities fulfilled ? 


All these facts are shown by the record of this case to 
have existed. 


105 
I. THE PETITION FOR REMOVAL -ALLEGED A 
GROUND THEREFOR UNDER THE ACT OF 
MARCH 3, 1885, VIZ: 


That the plaintiffs were citizens of New York or Spain; 
that the defendant, the petitioner, was a citizen of Massachu- 
setts, and that there was in the suit a controversy between 
the plaintiffs and the petitioner which could be wholly deter- 
mined between them (fol. 23, 24). | 

It is conceded that the allegations of the petition were suffi- 106 
cient (fol. 86) but the court proceeded to try the allegation of 
the defendant's citizenship in Massachusetts, and without 
giving her any opportunity to adduce proof on that issue, 
but giving to the plaintiffs leave to read the answer as proof, 
decided the issue adversely to her. 

It has been argued above that the court was bound to ac- 
cept the allegations of the petition. But if it were other- 
wise, there is nothing in the answer to contradict the peti- 
tion. 

The circumstances under which the answer was filed and - 
Mrs. Carson's ignorance of it are all shown in the record in 
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No. 462. But it appeared from the record in the present 
case that it was not signed by Mrs. Carson, and that her 
oath to it had been waived by the plaintiffs (fol. 22.) 

The language of the answer relied upon to contradict the 
petition is this: 

“The defendant, who during the late war adhered to the 
cause of the Union, early in 1861 left South Carolina and 

108 went to New York, where she has ever since resided and had 
her domicile” 

This isan averment as the domicile and residence. That resi- 
dence is not equivalent to citizenship is settled by decisions of 
this court. 

Robertson vs, Cease 96 U. S. 646. 
Grace vs. American Co. 109 U. S. 284. 


But not only was this averment accepted as evidence but 

it was treated as anestoppel. It seemed to be regarded as 

109 Proof which could not be contradicted. Certainly no oppor- 
tunity of contradiction was allowed to the petitioner. 


That the court could consider a ground of removal which 
was not alleged, has been held in several cases. 
Ruckman vs. Ruckman 97 U.S. 646. 
Osgood vs. The Railway Co. 6 Bliss 336. 
Norris vs. The Mineral Co. 7 Fed. Rep. 272 (Blatch- 
ford }.) 
Canal Co. vs. Hart. 114 U. S. 654. 
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Under the act of March 3, 1875, p. 2, any suit of acivil 
nature arising under the laws of the land or constitution of 
the United States is removable. 

Mrs. Carson pleaded in bar of the plaintiff’s action a former 
decree of the circuit court of the United States in a suit be- 
tween herself and partners of Hyatt, McBurney & Co. She 
also pleaded that decree as an estoppel of the issues in the 
present suit. (fol. 21) She also alleged that she had pur- 
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chased under the said decree the property against which the 
plaintiffs were seeking foreclosure. The case was one there- 
fore arising under the laws of the United States. 

In Dupasseur vs. Rochereau 21 Wall. 130 a title derived 
from a sale under a judgment of a United States court was 
held to be within the jurisdiction of this court. | 

The cases of Insurance Co. vs, Murphy (111 U. S. 738) and 
New Orleans vs Delamore (114 U.S. 507) hold that title de- 449 
rived from a judgment of a United States court is aright or 
title held under the United States, and that this court has 
jurisdiction when such right or title is alleged to be impaired. 
So also a suit ageinet a corporation created by the United 
States is a samee | ‘arising under the laws of the United 
States.” 

Railway Removal Case, 115 U. S. 1. 


Mrs. Carson had therefore a right of removal indepen- 
dently of the question of citizenship. 113 


II. THE PETITION WAS FILED BEFORE OR AT 
THE FIRST TERM AT WHICH THE CASE 
COULD BE TRIED. 


Under sec. 3 of the act of March 3, 1875, a suit in equity 
may be “ first tried” at the term of the state court at which, 
by the rules of that court, the respondent is required to 
answer and the complainant may be ordered to file repli- 


cation. 
Pullman Falace Car Co. vs. Speck, 113 U.S. 8&4. 
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The words “the term at which the case may be first tried ” 
in the act of March 3, 1875, mean the first term at which the 
cause is triable, i. e., in which it would stand for trial had the 
parties taken the usual steps as to pleadings and other pre- 
paration. 

Gregory vs. Hartley, 113 U.S. 742 


The petition for removal was filed in the state court at its 115 
February term, 1880, which was the first, at which the cause 


was triable. 
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There is nothing in the record to show when the complaint 
was filed. There is no process and no substitute for it. On 
the 16th of December, 1879, an appearance was entered for 
Mrs. Carson by counsel (fol. 22), and by consent further time 
was granted to answer until January 31, 1880, and there was 
then for the first time an issue to be tried. 


116 


The state court (the common pleas) has three terms begin- 
ning on the second Mondays of February, June and No- 


- vember. 
Code of Procedure of So. Ca., p. 427. Ed. of 1870. 


There is nothing in the record to show when the Novem- 
ber term, 1879, ended. The order made December 16, 1879, 
is not entitled of any term. | 
117. Under the code of procedure of South Carolina any issue 
joined stands for trial at the next term occurring fourteen 
days thereafter. 


“At any time after issue, and at least fourteen days before 
court, the plaintiff shall file in the clerk’s office the summons 
and complaint in the cause, endorsing thereon the nature of 
the issue and the number of the docket upon which the same 
shall be placed; and if the plaintiff fail to do so, the de- 
fendant, seven days before the court, may file copies of said 

118 papers, with a like endorsement, and the clerk shall there- 
upon place said cause upon its appropriate docket, and it 
shall stand for trial without any further notice of trial or note 
of issue.” 

(Act of 1873, amending code. sec. 13.) 


If on the 31st of January, 1889, the last day to which it 
could possibly extend, November term, 1879, had ended 
there was no court to try the case. But whether it had ended 
or not, under the foregoing provisions, the case was not tri- 

119 able until February term, 1880. The only doubt is whether 
it was even then triable, as fourteen days could not elapse 
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between the 31st of January and the oth day of February, 
1880, the second Monday of the month. 


But further : 

The result of the cases seems clear that the first term when 
a case is triable is that term when on the pleadings as they 
then stood, the “ urging or pursuing party had a right to 499 
look for ” a trial, in other words, to insist on a trial. 

But if either party can object to a trial on the pleadings as 
they then stood, then such term is not the first term at which 
the case was triable. 

Babbitt vs. Clark, 103 U_S., 612. 
Harter vs. Kernochan, 103 U.S8., 567. 
Pullman vs. Speck, 113 U.S., 86. 
Gregory vs. Hartley, 173, U. 8., 746. 


Van Vechten as executor of Hyatt was a necessary party. 124 
“Tfthere be several executors * they ought all to join, 
thoughsome * * fave not proved the will.” 

1 Chitty Pleadings, p. 20. 

Brookes vs. Stroud, 1 Salk 3. 

Willams Exors., 1867. 

Kilby vs. Stanton, 2 Yonge & Jer. 77 

Gordon vs. Goodwin, 2 N. & Me. (8. C.) 70. 


Mrs. Carson, in her answer, pleaded that he was a necessary 
party plaintiff. (77. fp. 11.) 199 
And by order filed 6th March, 1880, he was made such ~ 


party. (7r. p 35. / 62), 
Surely, till this was done, there could have been no trial on 


the pleadings as they then stood. 


Iii. THE PETITION FOR REMOVAL WAS FILED 
BEFORE THE TRIAL. 


The “ trial” meant by the Act of March 3, 1875, is evidently 123 
the judicial consideration of the case. 
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The point was considered and decided by this court in Hess 
vs. Reynolds 113 U.S. 80. 


“It is said that the trial spoken of had taken place before 
the commissioners of Ionia County,to whom the case had 
been referred. But we do not look upon that proceeding as 
a trial within the meaning of the statute. It was merely a 


124 report, subject to be affirmed or rejected by the probate judge, 
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and by the express terms of the statute subject to a right of 
appeal to a court in which a trial by jury could be had. The 
latter was the final hearing or trial of the suit which would 
conclude the right of removal, and until such trial commenced 
the right of removal under the provision remained.” 


So the word “trial” in the South Carolina code of proceed- 
ure means “the judicial examination of the issue between the 


parties.” 


There had been no judicial examination of the issues when 
the petition for removal was filed. There had been no ex- 
amination whatever of the issues. 


On the 16th of December, 1879 (fol. 22) the case was 
referred to a master “to TAKE TESTIMONY AND REPORT THE 
SAME.” There was no judicial duty imposed upon the master. 
His judgment was not asked onthe matter. If it had been 


6 given it would have been impertinent. The duty imposed by 
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this order is executed in some courts, by an officer called an 


examiner. /t is purely clerical work. 
His report might have stood on file forever and yet would 
have resulted in nothing,—no more than the return of a com- 


mission to take testimony. 


Judge Pressley decides that the proceedings before the 
master, (simply to take testimony) was the beginning of the 
trial. (Vo. 245, 33 Pp. 19). 7 
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| The state supreme court it will doubtless be contended 

affirms this, in saying of his “ reasons" for this decree : “They 
| seem to us to be quite sufficient and to be sustained by au- 
thority. (.Vo. 245 p. 42, f 85.) 


, But Judge Pressley gives no “reasons”’ for this part of his 
- decree. He simply decides that the petition for removal was 


not filed until after the trial had begun. 
The supreme court notices all his other points specially, but 198 
passes this over in silence. 
: It can hardly therefore have meant to concur with Judge 
Pressley on this point. 
This is a case in chancery. The duties and powers of a 
referee in a law case, and a master in chancery, are dissimilar. 
“ There is no difference between the report of a referee in 
“an equity case now, and that of a master, commissioner or 
“referee, under the former practice. The report comes up 
“subject to exceptions and stands for confirmation by the 
, “judge.” 129 
Thorpe vs. Thorpe, 12 8. C., 168, (1879). 
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Judge Pressley’s decree is filed 25th March, 1880, 
The state suoreme court's decree is filed 28th October, 1882. 


' 


“It will be observed that, by the terms of the order of refer- 
“ence, the issues in the action were not referred to the referee 
“to be heard and determined by him, but he was simply re- 

“ quired to take testimony and state all the accounts of the 

“ parties in this action, and report the same to this court ; and 139 

“as section 395 of the code, subdivision 1, provides ‘that the 

‘referee may be directed to hear and decide the whole issue, 

“ or report upon any specific question of fact involved therein;’ 

“the defendant might well have supposed that the object of 

‘the order of reference was of to preclude him from his con- 

“ stitutional right of ¢ria/ by jury, inasmuch as the order did 

‘not authorize the referee to hear and determine the issue, but 

“simply to take the testimony, state the accounts and report 

“the same to the court, and that when the report came in, the 

“ question as to the mode of trial could be made.” 131 
“Accordingly, when the report was made to the court, the 
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question as to the mode of trial was at once raised, and we 
think it was in time, inasmuch as upto that time ‘here had 
been no trial of any of the tssues in this action.” 

Smith & Co. vs. Bryce. 17 8. C., 544. (April Term, 1882). 


“ These provisions of the code,” (viz: “sections on trials 

“ by referees) however, are understood to apply especially to 

182° referees appointed under the code in actions at law, and not 

“to referees appointed in equity causes. These latter are 

“ governed by a different rule: the rule which prevailed under 

“the old chancery practice, where causes were referred to the 

“ master, an officer of the court, or to a referee, or sometimes 
“toa jury, to assist the court and /or tts znformation.” 

Fields vs Hurst, 20 S. C. 296. (1883). 


It was while the testimony was in course of taking, while 
| the case was “in preparation” that the petition for removal 
was filed. There was no ground for the decision below that 
the case was then on trial by anyone. 
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in the case of Hess vs. Reynolds, above cited, the commis- 
sioner to whom the case was referred had judicial functions 
and actually rendered a judgment in the case. The distinc- 
tion between that case and the present one is in favor of the 
latter. 3 
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II. THE FORMALITIES PRESCRIBED BY THE ACT 
HAD BEEN FULFILLED. 


: The only point to be considered is in regard to the verifica- 
tion of the petition. The state court held it to be insufficient. 
(fol. 33). ! 


Even if it was defective, the defect was clearly amendable. 
139 Ayers vs. Watson, 114 U.S. 594. 
Canal Co. vs. Hart, 114 U. 8. 660. 
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The proceedings were complete under the act of March 3, 
1875. 


THE QUESTION OF REMOVAL IN THE CIRCUIT 
COURT. (NO. 462). 


On the oth of March, 1880, Mrs. Carson filed in the circuit 
court of the United States for the district of South Carolina a 
transcript of the record of the case in the state court. 
(fol. 1.). 

On the roth of December, 1881, she moved to amend her 
answer by striking out the averments as to residence and 
domicile in New York. In support of the motion was filed 
the affidavit of James Lowndes, her counsel, averring that the 
said words were inserted in the answer entirely by the mistake 
of him the deponent ; that Mrs. Carson knew nothing about 
the answer when it was filed, and as soon as she knew of it 
called attention to the mistake. (fol. 18). 

The affidavits of Robert Winthrop, Mary E. Dewey 
Charles C. Dewey and James Lowndes filed in support of the 
said motion, aver that in May or June, 1877, Mrs. Carson went 
to Massachusetts and resided there during the summer of 
1877; that such residence was adopted with the declared pur- 
pose of becoming a citizen of Massachusetts; that at that time 
she executed a formal declaration of her Massachusetts citizen- 
ship; and that she proceeded directly from Massachusetts to 
Europe, where she has ever since resided. 

On the 10th of December, 1881, the complainant moved to 
remand the cause to the state court. 

On the 13th of December, 1881, the motion to amend was 
denied and the case was remanded to the .tate court on the 
ground that the petition to remove had been filed after the 
trial had begun. 

An important distinction exists between the functions of the 
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state court and.the circuit court on the question of removal. 
In the former court, the duty of the court was limited to dis- 
covering whether the a//egations of the petition satisfied the 
act of March 3rd, 1875, and whether the requirements of the 
statute had been fulfilled. In the latter court, those matters 
were to be considered, and in addition to them the further 
question whether the facts alleged of the petition were true. 


140 This results from the 5th section of the act of March 3d, 1875, 
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which is in these words: 
“Sec. 5. That if any suit commenced in a circuit court or 
removed from a state court to a circuit court of the United 


‘States, it shall appear to the satisfaction of said circuit court, 


at any time after such suit has been brought or removed 
thereto, that such suit does not really and substantially involve 
a dispute or controversy properly within the jurisdiction of 
said circuit court, or that the parties to said suit have been 
improperly or collusively made or joined, either as plaintiffs 
or defendants, for the purpose of creating a case cognizable 
or removable under this act, the said circuit court shall pro- 
ceed no further therein, but shall dismiss the suit or remand 
it to the court from which it was removed, as justice may 
require, and shall make such order as to costs as shall be 
just; but the order of the said circuit court dismissing or 
remanding said cause to the state court shall be reviewable 
by the supreme court on a writ of error or appeal, as the case 
may be. 

It thus appears tha. the allegations of the petition were 


142 traversable in the circuit court, and that the issue as to their 


truth was triable there. Was the judgment of the circuit court 
on this issue correct ? 

The petition alleges Mrs. Carson’s citizenship in Massa- 
chusetts. The affidavit of her counsel showed that the aver- 
ment of residence in New York was the mistake of counsel, 
that Mrs. Carson had nothing to do with the averment, and 
that in fact it was completely erroneous. On the other hand, 
there was uncontradicted evidence of the acts of Mrs. Carson, 
by which she sought to acquire citizenship in Massachusetts. 


143 A question in the case is whether those acts sufficed for the 


purpose. 


37 


A person may makea change of residence for the purpose 
of giving the United States courts jurisdiction. It was so 
held when this controversy was first Jhere : 

Robertson vs. Carson, 19 Wall. 106. 


It is evident that Mrs. Carson acted upon this hint in mak- 

ing her residence in Massachusetts inthe summer of 1877. 
144 

“In one of the pleas it is avered that the plaintiff lived in 
Texas twelve years and upward, and that for the purpose of 
beginning this suit, he went to the state of Maryland, and 
was absent from Texas about four months. - The change of 
citizenship, even for the purpose of bring a suit in the fed- 
eral court, must be with the bona fide intention of becom- 
a citizen of the state to which the party removes. Nothing 
short of this can give him a right to sue in the federal courts, 
held in the state from whence he removed. If League was 
not a citizen of Maryland his short absence in that state, 145 
without a bona fide intention of changing his citizenship, 
could give him no right to prosecute this suit.” (/ones vs. 
League, 18 How., 76.) 


The circuit court did not pass upon the question of Mrs. 
Carson's citizenship. 


But the right to remove did not rest alone upon the citi- 
zenship of the parties. It appeared on the record that the 
case was one “arising under the laws of the United States.” 146 
It was on that ground removable into the circuit court. The 
point has been fully discussed. (ante p. ) 


The judgment of the circuit court in remanding the case 
rested solely on the ground that the petition for removal had 
been filed too late. The point has been discussed (ante 
p. 29-34) and it is confidently submitted that the circuit court 
erred in regard to it. 
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The conclusion from this argument is that the state court 
erred in taking jurisdiction after the filing of the petition, 
that its judgment should be reversed and that it should be di- 
rected not to proceed in the case: that the circuit court erred 
in its judgment remanding the case: that its judgment 
should be reversed and the court directed to take cognizance 
of the case. 

148 

If the court should hold that the case in the circuit court 
was ipso facto removed by the filing of the petition but was 
properly remanded. then all the proceedings between the fil- 
ing of the petition on Feb. 16, 1880,(No 245, fol. 24) and the 
order remanding the case on Dec. 13, 1881. (No. 462 fol. 13) 
are void. The decree of foreclosure was made in the period 


(No. 245 fol. 57). 


A. G. MAGRATH, 
H. E. YOUNG, 


For Mrs. Carson. 
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APPENDICES. 


—_— 


A 
Mortgage of Dean Hall. 


To all whom these present may concern, I, Elias N. Ball, of 


Charleston, in the State aforesaid, send greeting : 150 
Whereas I, the said Elias N. Ball, in and by five certain 
bonds or obligations, bearing date the , stand 


ftrmly held and bound unto Alexander Robertson and John 
F. Blacklock, executors of the last will and testament of 
William A. Carson, deceased, in the penal sum of seventy 
thousand dollars,viz: * * * * 

Transcript, McBurney v. Carson, pp. 39 on gl. . 
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Account of A. Robertson and F. F. Blacklock, executors. 


Estate OF WILLIAM A. CARSON 
in account with 
ALEXANDER ROBERTSON and J. F. BLACKLOCK, ¢xecutors. 
1856. Debits. : 
Aug. 17. To paid Robertson & Blacklock & 
Co., attested acc’t for balance due 
them by testator, per their acc’t 


book, rendered herewith. . . . $25,106 o4 152 
Sept. 2. St. Michael’s Church bill, 11.00; 4. 
Mrs. Carson for self and family, 50 61 OO 
15. Paid F. Windham for 108 cords 
wood for Dean Hall mills. . 378 OO 
27. Mrs. Carson, self and family, 50; : 
Box & Posi, bill tuition Wm. & J. 
D.C BO 6 wis ; 104 87 
Oct. 2. 6 mos. ass’t on pew St. Michael's 
Cue ee Sele ss" 14 60 
20. Mrs. C. Carson, for self and emily 50 00 153 


30.  F. Windham, for 108 cords wood for 
Dean Hall mills. ....... 378 oO 


154 


12 


20. 


If. 


157 


40 


Miss E. S. Smith, for 1 yr’s int. on 
testator’s bond for $3,500... 

Bee & Tylee, for sundry articles, 
wire, &c., for mills. . 

Road Tax, for Sullivan’s lelanil, 
6.00; Geo. Bursh,ordinary, 16. . 
John May’s acc’t, 55.00; 26. Lock- 

wood & Johnson, repairing mills, 
177,59 - 
Mrs, Carson, self and steady. 

I mos. insurance on Dean Hall 
mills, 10,500, at 1% perct.. . . 
F. Windham, 126 cords lightwood 

lorsame.. . 
H. Bischoff, provisions, boat hands, 
17.46; Jan. 9, 1857, Lachicotte, 
miller, 100 . pee ok ate 


J. D. Murray, overseer, 100; 15. 
Tom. Bell for rice barrels, §1.25 . 
R. Townsend, rice barrels, 60,00; 
Box & Posi, tuition of Wm. and 
ewan, SESE 

Assessment for widening street on 
Sullivan’ [sland . 

Dr. T. L. Ogier, medical acc’t . 

Robertson, B. C Co., attested acc’t 
for bal, schr. A. L. Conkling’s acc’t 

S. N. & J. W. Hart’s attes. acc’t, 
68,75; Feb. 2. P. Lachicotte in 
full as miller, 100 . : 

Plenty & Benbon, rice beailoalie 20.00; 
B. H. Read, for bbls and staves, 
230.83 . Pig egg wie” ee 

Testator’s note, in Bk. State S. C., 
dated 3 June, with int. 

Testator’s note in Bk. State S. C., 
dated 28 May, with int. 

Testator’s note, in Bk. State, S. C, 
dated 9 June, with int.... ... 


232 


II2 


25 
356 


5,273 


168 


409 
2,050 


2,050 


23 


OOo 


50 


78 


75 


50 


50 


Feb. 18. 


20. 


21. 


Mar. 4. 


~ Paid 
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Mr. & Mrs. R. Roper, in full piin. & 
int. testator’s bond to her . 

John D. Murray, in full of wages as 
overseer, and all demands. 

De Saussure & Son, att’ys Eliza 
Rutledge, in full, prin. & int, test 
bond. 


De Saussure & See, att’ys Eliza 


Rutledge in full, prin. & int. test. 
bond . 

Paid H. A. De Sinnient. ex’or M. 
Boone, ex ix, in full, prin. & int. 
test. bond . ; 

Paid H. A. De ene ex’or M. 
S. Boone, ex’ix, in full, sages and 


int., test bond . 
Paid H. A. De Saussure, in full, prin, 
& int., test. bond to him . 
Paid Wm. Birnie, ex’or John Black, 
in full, prin, &. int., test. bond . 
Paid J. K. Robinson in full, prin. & 
int, test. bond to J. W. es mas- 
ter in equity . eee 

Paid Colis Kelton’s bill, mas¢ + 2 
Mrs. M. H. Pyatt in full prin. and 
int. of test. bond bond assg. her . 

Paid Miss Mary Cripps in full, prin. 
& int., of testator’s bond assigned 
her . :, 

Paid Stebbins & Miller i in "full “test. 
note” & protest . 

Paid Miss E. S. Smith 
protest . : 

Paid H. Gourdin, ex’or Dr. 
Ball, bond & protest . , 

Mount Pleasant Ferry Co’s 


“bond” & 


“Elias 


attest acc’t $19.47 & 26.89. 
Paid testator’s subscription to Farm- 
er & Planter. . 


3,359 30 


900 00 


1,911 98 


3,409 48 


2,237 45 


459 44 


2,160 64 159 


15,985 83 


4,218 78 


10,362 46 


3,145 27 

350 00 
3,596 64 
3,702 20 


46 36 


161 


. 4 20 


a8, 


162 


17. 
26. 


28. 


30 


163 


164 
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Pecere C. Kane & Edith Kane in 
full of her legacy under the will 
of the late Mrs. Elizabeth Carson. 

Paid Ravenel & Co. in full test. bond 
due 1 Jan., 1856. Pe & int. 
to Gabe B6004..+.. 

Paid T. W. Easterlin, gen. tax, 1856; 
direct tax, 1857, for St. Johns 
Berkley . ae 

Paid J. Gadsden for rice Sareele , 

Paid Lockwood & J. attested acc'’ts, 
$783.83, 74.74 & 13.83. 

Wm. Calder attest acc’t, 492.19; C. 
H. West & Sons attest, 809,92, 
187.63, 997.55... . . 

Paid Klinck & Wickenberg, 233. 58; 
Klinck & W. for family, 98.05. . 
Paid Mills, Beach & Co., acc’t 
family, 34.84; Mills, B. & C., attest 
acct, 75,98 . . 

Paid C. Rame, attest acc’t, 26 g2: i. 
Della Torre, attest acc’t, 42.28. . 

Paid P. V. Dibble, attest acct, 18.50; 
E. M. Carey’s attest acc’t, 50.06 . 

Paid three mos’ assesm't, pew in St. 
Michael’s Church to ist Jan’y . 

Paid Edgerton and Richards attest 
acct, 119.20; 8 R. A. Pringle 
attest acc’t, 80.03 . 

Paid R. A. Pringle acc't for feitly. 
27.75; 14. P. R. Lachicotte, attest, 
acc’t, 423.50, 350 ; 

Paid Cameron & Mustard attest acc’t 


E. Bull’s: acc’t for scskenapand & 


wharfage on same 
Reynolds & Co., attest acc'’t, 179. a: 
M. H. Nathan’s, attest acc’t, 83.50 
Paid Love & Strenge’s attest acc’t, 
47.61; Dr. Peter Porcher’s attest 
acc't, 25.00 


2,072 04 
215 96 
58 63 


822 40 


1,489 74 


331 63 


110 82 
69 10 


68 58 


S 


May 6. 


Q. 


14. 


27 


June I. 


Il. 


22. 
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Paid George W. Olney, acc’t, 3.42; 22. 


Courier Office, attest acc’t, 19.06. 
Paid Courier Office acc’t, 18.20; 28. 
Otis Phillip’s attest acct, 85.25 
Paid gen. tax 1856, dist tax 1857, 
for Christ Church es 
Paid Hayden & Wilden, attest 
acc't, 28.00; Capt: S. F. Dexter’s 

attest 2.63 . 

Paid John Thompson & Co., attest 
acc't, 4.44; Petigru & King, prof. 
serv., 21500... 
ree. zi G. Ristendies & Dei. 
attest acc’t, 3.25; 13. Mathisen & 
O'Hara, attest acc’t, 94.37. . . 

Paid Dr. W. S. Moultrie for 14 bbls, 
28.88; 19 B. C. Lock, attest acc’t, 


10.33 . 


Paid Charleston Standard, acc’t, 


17.40; June 1, Dawse and Black- 
man, attest acc’'t, 369. .... 

Paid John Gravely & Co. acc'’t, 
5.66; 8. Dr. Edmund Ravenel, 
attest acc’t, 93.00. ... 

Paid Mrs. C. Carson in full of lene 
cy bequeathed by test . 
Paid Thom. O'Brian, attest acc't, 
' 11.75; 10. L. Chapin’s attest 

a6ct, @OGD. + « <u.2 « 
Paid B. A. Rodrigues, attest acc’t, 
2.00; 12. Charleston Marine 
Society, 12.76. ld 
Paid Robertson, B. & Co., acc’t ow 
plantation and mill supplies. . 


Paid the trustees of Mrs. Caroline 


Carson, % of the residue of the 
purchase money of the by 
order of the will, as per distribution 
as made this day between herself 
and her two sons, say— 


» 6 . : : 


22 48 

103 45 

3 57 
166 

30 63 


219 44 


g8 12 


39 2! 167 


169 


170 


171. 


44 


Paid the trustees of William Carson, 
on third do., saay— 
In Elias N. Ball’s bond for 11,000 00 


es sé sé es é 9,000 OO 
r Bs “ ¥4 of 4,000. 1,333 33 
nee chen. IO 


To paid thetrustees William Carson 
on third do., say— 
In Elias N. Ball’s bond for 11,000 00 


= es ‘: - “  _g,000 OO 
i sé és yy of 4,000 1,333 33 
OG OP GIR 6 ks. os 166 67 


To paid the trustees of James P. 
Carson, on third of residue, afore- 


said, say— 
In Elias N. Ball’sbond for 11,000 00 
1 ns ** 9,000 OO 
pe. Py QROO 1388-99 
0 Se ree 166 67 


To 2% per ct. comm’s on rec’g 
$154,261.79, $4,606.55. 214 per ct. 
on paying $172,899 65, 4,322.49 . 

Balance due estate. . . 


Total . 


21,500 00 


21,500 00 


21,500 00 


$8,929 04 
2,433 10 


$184,261 79 


Transcript McBurney vs. Carson, pp. 43-47. 
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IN THE 


Supreme Court of the United States. 


October Term, 1885. 


CAROLINE CARSON 
re. No. 245. 
Mary A. Hyatt et al. 
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Supplemental Brief for Appellant. 


a es 


The argument for the appellant rested entirely on the 
facts set forth in the transcript. A supplemental brief has 
been filed, in which. it is asserted that a judgment in de- 
fault could have been taken against Mrs. Carson. The 
date at which it is supposed by the appellee that such a 
judgment could have been taken is not suggested. 

It is alleged (appellees’ brief, p. 7) that the complaint 
was filed on the 15th October, A. D. 1879. If the appel- 
lant was summoned by publication, she could not, under 
the South Carolina Code of Procedure, be deemed sum- 
moned in less than six weeks, (Sec. 158, Code of South 
Carolina.) That is, she was summoned in law on the 27th 
November, 1879. (Sec. 160, Code of South Carolina). The 
answer was to be filed in twenty days thereafter (sec. 166); 
so that there would have been no default in answering 
until the 17th December, 1879. The appellant appeared 
on December 16, 1879, and was given time to answer (fol. 
22, Trans.); so that there was no moment of time at 
which a judgment by default could have been taken. 


2 


It is not pretended that any judgment by default was in 
fact taken. The case proceeded regularly by the appear- 
ance of the claimant. 

3ut if there had been a judgment by default, the result 
would not have been otherwise. The act of 1875 does not 
deprive a party of the right of removal who is not actually 
in court to seek the removal. Until the party is in court 


he is a stranger to the proceedings; he is only to act. 


promptly after coming into court. 

This precise point was before the court in Harter v. Ker- 
nochan, (103 U.8., 596.) There a judgment by default 
had actually been rendered. Several terms thereafter the 
party came in, obtained an order setting aside the judg- 
ment, and was allowed to remove. 

The appellant could have moved at any time before judg- 
ment, and at any time within seven years after judgment, 
for leave to defend. (Code, sec. 158.) 

The alterations made in sections 294-295 of the Code by 
the act of 1878 do not affect this controversy. 

CLARENCE A. SEWARD, 
JAMES LOWNDES, 
of Counsel for Mrs. Carson. 
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SUPREME COURT OF THE U.S. 


No. 245. 


CAROLINE CARSON 
Us. 


MARY A. HYATT er. At. 


STATEMENT AND ARGUMENT FOR APPELLEES. 


The late William A. Carson, of South Carolina, possessed 
of a valuable estate, real and personal, consisting principally 
of a plantation known as “Dean Hall,’ and a number of ne- 
groes thereon, by his last will and testament, after making 
several bequests of personal property, directed his executors, 
or such one as might qualify, to sell all his estate, real and 
personal, as soon after his decease as they or he might deem 
judicious, and to hold the proceeds subject to certain trusts. 

He died 17th August, 1856. His will bears date 11th March, 
1854, and was proved before the proper officer of record, 18 
August, 1856, when Alexander Robertson and John F. Black- 
lock, named as executors, qualified. 


By the terms of the will the proceeds of the sale of testa- 
tor’s estate, after the payment of debts, was to be divided into 
three parts and to be held by the executors in trust to pay 
the interest arising from one-third to his widow, the appel- 
lant, and the other two-thirds for the maintenance and educa- 
tions of his two sons during their minorities, and to them on 
their attaining the age of twenty-one respectively. Her two 
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Statement of Case. 
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sons assigned their interests to the appellant, and she is alone 
interested. 


The executors proceeded soon after the death of the testa- 
tor, pursuant to the directions of the will, to sell the planta- 
tion “Dean Hall,” and thereupon, on the 2nd February, 1857, 
duly conveyed it to one Elias N. Ball for the sum of $50,000, 
of which $15,000 was paid in cash, and the balance by his 
bonds secured by a mortgage to them as execuéors. 


The purchaser, E. N. Ball, entered into possession of 
Dean Hall and held it until the month of March, 1863, 
when he contracted with Hyatt, McBurney & Co., of Charles. 
ton, S. C., to sell the plantation to them for $100,000. 


This contract “was approved and confirmed by the advice 
of the late honorable James L. Petigru, the father of Mrs. 
Carson, who had also been her legal adviser and director.”’ 
(See answer of Robertson, signed by H. i. Young, Record Me- 
Burney v. Carson, Sup. Ct. U. S., p. 24.) Mr. Petigru “ ex- 
pressed great anxiety to have the matter wound up,” urg- 
ing a compliance for the purpose of securing something 
“from Ball, who paid nobody,” as he said, and to provide the 
means .of support for one of the legatees, James P. Carson, 
then still a minor residing with him in South Carolina, ( 7¢s#- 


mony Ibid, p 33). 


Pursuant to this contract, Hyatt, McBurney & Co., as soon 
as the title had been examined and approved by their solici- 
tor, paid on account of the purchase money more than $8o,- 
000, with which Ball paid off his bonds to the executors ; and 
Alexander Robertson, one of the executors, acting under the 
advice of Mr. Petigru, satisfied the mortgage, and on the 7th 
May, 1863, Ball conveyed Dean Hall to William McBurney 
and Alfred L. Gillespie, two of the partners of the said Hyatt, 
McBurney & Co. to such uses as they or the survivor of them 


should appoint, and. until such appointment to the use of 


Edmund Hyatt, William Hasseltine, Thomas R. McGahn, 
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\a and the said William McBurney and Alfred Gillespie, part- 
ners of Hyatt, McBurney & Co., according to their respective 
interests in the partnership. 


Edmund Hyatt some time after released his interest in 
| Dean Hall, by deed bearing date 8th May, 1863, and on the 
’ 15th of the same month, Hyatt retiring from the partnership, 8 
| McBurney and Gillespie appointed “Dean Hall” to his use to 
secure a bond of the remaining partners to him for $40,000, 
| given for the purchase of his interest in the partnership— 
which mortgage was duly recorded. 


Caroline Carson on the 11th August, 1866, describing her- 
? self as a citizen of New York, filed a bill in her own right 
and as assignee of the rights of her two sons, in the circuit 
court of the United States at Charleston, for which bill she 
substituted another on the 14th December, 1866. The pur- 9 
pose of these bills (original and substituted) was to re-estad- 
lish and set up the mortgage given by Ball to the executors of 
W. A. Carson, which had been cancelled and satisfied. 


To these bills, original and substituted, neither Ball, the 
mortgagor and vendor, nor Gillespie, one of the vendees, nor 
Hyatt, the appointee by way of mortgage under the deed from 
Ball to Hyatt and Gillespie, were made parties, nor were the 
other partners cestuts que trustent under the same ; and McBur- 
ney thereupon demurred to the bills for want of proper and 10 
necessary parties. 


The late Chief Justice Chase on the Circuit overruled 
McBurney’s demurrer, and the case first came before this 
Court on an appeal from his decision. 

On this appeal, which was heard on the 27th January, 1874, 
Mr. Justice Swayne, delivering the opinion of the Court (See 
Robertson v. Carson, 19 Wallace, p. 106), after stating that 
Gillespie was an indispensable party, goes on to say: 


“It appears that Hyatt has released his interest to his copartners, 1] 
but it also appears that they have given him a mortgage upon the 
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premises to secure the payment of $40, OOO. Sf ‘he shall not be made a party 
and the complainants shall be successful, his rights wil! not be affected by the 
decree. In such case he can file a new and independent bill and renew the liti- 
gation as to all the questions touching the prior mortgage which are involved 
tn this controversy.” 


On the argument before this Court it had been pressed 
12 by the counsel for Mrs. Carson that where a joinder of a 
party will oust the court of its jurisdiction, the Federal 
courts would go far in dispensing with parties, and it was 
urged in the argument, signed by Mr. Cushing and presented 

by Mr. Lowndes, that 


“ It is on this principle that the Chief Justice rested his decree over ( 
ruling the demurrer for want of parties in this case. Hyatt and Gillespie 
being both citizens of New York, where the appellee has her domicil, to order — ) 
them to be made parties is to send the appellee out of the Federal i 


Courts. To send her out of those courts is in consequence of the 
13 decisions of the State Courts of South Carolina on this class of questions 
to take away from her all redress,’ 

In response to this appeal, Mr. Justice Swayne, delivering 
the opinion of this court, went—if we may be permitted to say 
so—out of the way to suggest how Mrs. Carson might avoid 
this difficulty. He said: 


‘It is competent for a party to make a change of domicil for the 
purpose of giving jurisdiction to the Federal Courts where it could not 
otherwise exist. With that privilege and the help of this section (13 See. 
Act. 1872) there can hardly in any case be an irremediable difficulty as 

14 to jurisdiction, however diversified the residence of those necessary to 
be made parties.” 


| The decision of Chief Justice Chase was reversed and the 
| cause remanded, with directions to have Ball and Gillespie 
made parties, and leaving Mrs. Carson to follow the advice 
of the court by changing her domicil, so as to make Hyatt a 
| party also, “ or to proceed without him and take the hasard of the 


consequences.” 

Mrs. Carson did not follow the suggestion of the court 
as to her change of residence, but on the 13th of June, 1874, 
filed an amended bill, in which she again described herself as 
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a citizen of New York and by which she attempted to bring 
in the assignee of Ball, who, she alleged, had, since the com- 
mencement of her proceeding, become bankrupt and died. 


Upon demurrer to this amended bill the circuit court sus- 
tained the demurrer, holding that the complainant could not 
by way of amendment introduce matters which had taken 46 
place since the filing of the original bill, to-wit: Ball's bank- 
ruptcy and death, and requiring the assignee of Ball to be 
made a party by supplemental bill. 


The question of Mrs. Carson’s domicil was agitated in these 
amended proceedings, some of the newly-made defendants in 
their answer to the amended bill raising the question that by 
residence in Europe she had lost her domicil in New York, 
and that her domicil of origin in South Carolina had 
thereupon reverted. This Mrs. Carson denied and insisted 17 
that she was a citizen of New York, and so the courts held. 


These orders on the amended bill were made on the 3d 
February, 1876. No further steps were taken until the 1oth 
October following, when Mrs. Carson filed a supplemental bill, 
making E. N. Miller, the assignee of Ball, a party, and in 
this supplemental bill she again described herself as a citizen of 
New York. 


To this supplemental bill Mrs. Carson made no other par- 
ties than Miller, the assignee of Ball, and at the April term, 
1877, the defendants, McBurney and McGahn, moved to dis- 
miss this amended bill for want of prosecution, as they were 
no parties to the supplemental bill, and had not been served 
with subpcenas to the same (See Record, McBurney v. Carson, 
p. 100). The motion was argued on the 2d June, 1879, at 
length before Mr. Chief Justice Waite, at Charleston, who 
refused the motion. 
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By an oversight of this court, although this proposed order, 
the motion for it, and its refusal, were spread upon the record 
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on that appeal, the courts overruled the ground of appeal be- 
cause “/t¢ does not appear to have been taken below. (McBur- 
ney v. Carson, og U.S. p. $70.) 


The cause was not again heard on its merits until the April 
term of 1878, when, on the roth May, 1878, a decree of fore- 
99 closure was entered in Mrs. Carson’s favor. 
An appeal from the decree was taken to this court, and the 
cause submitted on printed arguments. 


a 


¢ 


Mr. Justice Swayne again delivered the opinion of this 
court, and in giving the previous history of the case he says : 
(McBurney vs. Carson, 99 U. S. 568-569.) 


The bill (that of Dec. 1866) did not make any member of the firm of 
Hyatt, Burney & Co.a party except McBurney. Hyatt it appeared was a 
resident of New York of which State the complainant was also a resident 
and citizen. Elias N. Ball was made a party, but was not served with 
process. The circuit court decreed in favor of the complainant. This 
court held that Hyatt was not an indispensable party as the decree would not 
affect his rights, but that Ball and Gillespsie were such parties. The de- 
cree was therefore reversed and the cause remanded for further pro- 
ceedings. 

* &¢ &£ & *& * We hold as we held before that Hyatt is not an indiape N- 
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sable party, &e. IL hid, 569, 


Having settled the question of parties, His Honor thus 
states the case the court was about to decide—/bid, 570— 


The bill charges fraud, conspiracy and spoliation. Jf 
the charge is untrue the bill should be dismissed. If otherwise there isa 
recoil upon the wrong doers, and those intended to be dispoiled are un- 
affected. Their rights are just what they would have been if the scheme 
had been neither conceived nor executed.” 


to 
bo 


And again, /did, p. 577, 

* * * * There was evidently a plot. MeBurney & Co. were its contriv- 
ers, Ball was their instrument, Robertson was the dupe, and the Carsons were 
the victims. 


Whatever disclaimers the counsel for Mrs. Carson may 
have made as to the charge of actual fraud on the part of 
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as one of actual and intentional fraud, with which, however, 
they did not connect Hyatt, but expressly declared that their 
decree would not affect his rights. 


During-these proceedings Mr. Hyatt died, and upon the 
final decision of the cause in the United States courts no 
other course was open to his executors, who were them- 
selves citizens of New York, but to take proceedings in the 
State Court of South Carolina, which course had been 
anticipated by all parties. ithe same reason, which had all the 
while prevented Mrs. Carson making Hyatt a party to her 
proccedings in the United States Court, precluded the execu- 
tors of Hyatt going into that court, to-wit: the citizenship of 
the parties. 


On the 15th October, 1879, the executors of Hyatt filed a 
complaint in the Court of Common Pleas for Charleston 
County, State of South Carolina, for the foreclosure of the 
mortgage of McBurney and Gillespie to Hyatt, to which pro- 
ceedings Mrs. Carson was made a party under the decree she 
had obtained. 


The time for answering this complaint having expired 
on the 27th of November, and no answer of Mrs. Carson hav- 
ing been filed, at the next (the November) term of the court 
the following order was made, Mrs. Carson's. attorney con- 
senting thereto— Trauscript-Record, p. 11. f. 22— 


“ The time for the defendants in this case to answer having expired, 
on motion of McCrady & Son, plaintiffs’ attorneys, it is ordered that 
the case be referred to W. D. Clancy, I’sq., one of the masters of this 
court, to take testimony and report the same ; and with the consent of 
the plaintiffs’ attorneys, it is further ordered that the defendant, Caro- 
line Carson, do have further time toanswer the complaint herein, to 
wit, until the twenty-fourth day of January next, and that she be 
allowed to file the same under the signature of her counsel, who has 
entered an appearance in the cause, without oath thereto. 

A. P. ALDRICH. 

December 16, 1879. | 
We consent... McCrapy & Son. 

A. G. MAGRATH.”’ 
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At the same term of the Court judgment by default was 
duly entered on 6th December, 1879, against William Mc- 
Burney and Thomas R. McGahn. (7/rauns. Record, p. 35, f. 
62.) 

On the 31st January, 1880, the ‘answer of Mrs. Carson was 
filed, signed by James Lowndes and A. G. Magrath, as her 
attorneys, without oath. (7Zrans. Record, p. 35, 7. 62.) 


On the 3d February, a Reference was held before Master 
Clancy, at which the case was opened. “ Mr. McCrady read 
the complaint: Hon. A. G. Magrath the answer for Mrs. Car- 
son.” (Transcript Record, p. 15, f. 28.) 


On the 6th February another Reference was held_ before 
the Master, at which the documentary evidence was gone 
into on the part of the plaintiff, admissions made as to the 
defendant’s evidence, and a witness on the part of the plain- 
tiff examined. ( Trans. Record, pp. 15 and 10.) 


On the toth February a third reference was held, and an- 
other witness on the part of plaintiffs examined, when the 
plaintiffs announced that they closed the case. (7rans. 
Record p. 16.) | | 


On the 16th February, six days after the plaintiffs had 
closed their case before the Master, another referen-e was 
held, at which the “Hon. A. G. Magrath representing the 
defendant, Caroline Carson, stated that he had this day filed 
a petition in the Clerk’s office of Court of Common Pleas for 
Charleston County praying among other things the removal 
of the cause into the United States Court, and that he would 
not continue the reference before the Master.” (7rans. Rec- 


ord p. 10, f. 30.) 


Upon this the Master made the following report—{Sce 
Trans. Record p.14 f. 27 and p. 15.)— 


“To the Honorable B. C. Pressley, Judge of the First Circuit: 

This case was referred to me by an order of this honorable court. 
bearing date the lth day of December 1879, to take testimony 
and report the same. I beg, leave to respectfully report that I 
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have been attended by the Solicitors of the plaintiffs, Messrs. McCrady 
& Son, and by the Hon. A. G. Magrath, representing the answering 
defendant, Caroline Carson. 

The complaint and answer were duly read and the plaintiff proceeded 
to prove her bond and mortgage, all of which will more fully appear by 
the testimony, a copy of which is filed herewith. 

At the close of the plaintiff’s case, the Hon. A. G. Magrath, counsel for Mrs. 
Caroline Carson, notified the Master that he had, on that day, to wit: 
the 16th day of February, 1880, filed a petition in the Clerk’s office of 
the Court of Common Pleas for Charleston County, in behalf of Caro- 
line Carson, the defendant, praying in her behalf the removal of this 
case into the United States Court, and that it was his purpose not to 
proceed with this cause before the Master. Mr. McCrady, Jr., then 
moved that the Master file the report of the testimony taken in the 
cause as directed by the order of reference. 

I beg leave to file also with this report and testimony a transcript of 
record in the case of Wm. McBurney, et al. vs. Caroline Carson, in the 
Supreme Court of the United States, introduced in evidence by the 
plaintiffs, all of which is respectfully submitted. 


W. D. CLANCY, Master.” 
Charleston, 8. C., 25 February, 1880. 


The petition filed in the Court of Common Pleas, as stated 
by Judge Magrath, was not signed by Mrs. Carson herself 
nor by Judge Magrath, but by Mr. James Lowndes only. 
The petition which was in the usual form of a petition for re- 
moval, alleged that Mrs. Carson was a citizen of Massachu- 
setts. (vans. Record p. 12 and 13.) 


With the petition was filed an affidavit of Mr. Lowndes, that 
the facts therein stated were true to the best of his information 
and belief, and that he could not aver that Dean Hall was 
of a greater value than $5,000, and stating (7rans. Record p. 13, 


f. 25) 


* * * that his information as to the domicile of Caroline Carson 
isdrawn from these facts, viz: That about the Ist of July, 1877, he receiv- 
ed in due course of mail, a letter from the said Caroline Carson dated 
at Brookline, Massachusetts, in which she informed deponent that she 
had made a declaration or affidavit of her change of domicile from 
New York to Massachusetts, and that deponent continued to re- 
ceive letters from her in the latter State during the month of July, 1877, 
and he knows her purpose to have been to become a citizen of Massa- 
chusetts ; and he knows she has not in fact for many years resided in 
New York, 


*) 


aS) 


Oo 


10) 


Statement of Case. 


On the 1oth of March, 1880, Mrs. Carson’s attorney mov- 
ed before Honorable B. C. Pressley, in the Court of Common 
Pleas, to remove the cause in accordance with this petition, 
whereupon, after argument by counsel, His Honor, on the 
25th March, filed the fcllowing order refusing the motion 
(Trans. Record, p. t9, f. 33.)— 


“The plaintiffs in this case except one, a Spanish subject, are citizens 
of the State of New York, and the controversy, as appears by the 
pleadings, is wholly between them and the defendant, Caroline Carson, 
who in her answer states that she is also a citizen of that State. She has also 
filed with her answer an exhibit of a previous case in the United States 
Court relating to the same matter, in which case she was plaintiff suing 
as a citizen of the State of New York. No motion has been made by her 
for leave to amend or withdraw her answer, nor has any affidavit or 
other testimony been submitted, showing that her answer was erro- 
neous and the matter therein in reference to her citizenship was in- 
serted by inadvertence or mistake, After the case had been referred 
to the Master, and after the filing of her said answer by the said defend- 
ant, and the Master attended by the attorneys for the plaintiffs and 
said defendant had finished taking the testimony offered by the plain- 
tiffs, the said defendant filed a petition in this Court praying a removal 
of this case to the Circuit Court of the United States, and alleging that 
she is a citizen of the State of Massachusetts. 

That petition is not properly verified, and the insufficent affidavit 
by her attorney does not state any matter which would justify me in 
disregarding the positive statement in her answer and exhibit. 

I therefore hold that the controversy in this case is between a citizen 
of the Stateof New York or the one side, and other citizens of the 
same State and a Spanish subject on the other side; and further that the 
petition of defendant for the removal of the case was not tiled until after the trial 
had commenced. 

She is therefore not entitled to have the case removed from this 
Court, and her motion tothat effect is refused.” 


The cause was therefore heard on its merits by Judge 
Pressley, who reserved his decision, which was afterwards 
filed the 30th August following (1880). Judge Pressley decid- 
ed as follows (7raus. Record, p. 20, f. 36.): 


“ In this case the plaintifls seek to foreclose their mortgage on Dean 
Hall plantation, which secures a debt due them by McBurney & Co. 
Their co-defendant, Mrs.Carson, held an older mortgage on said planta- 
tion which one of the executors to whom the mortgage was given satis- 
fied during the war. That satisfaction was set aside as fraudulent and 
void by the Supreme Court of the United States in a case to which 
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McBurney & Co. were parties, but plaintiffs were not parties to that 
cause. / find here not a shadow of fraud either in the crireumstances attending 
the said satisfaction or iT thie pealiure of the pane ni. anid the re ry hi igh charaeter 
of all parti s fo that transaction would rebut eren strong proof of fraud if such 
had been produced in the case. In the absence of all proof in that respect, 
I follow the decision of the Supreme Court of this State, and hold the 
plaintiffs have a valid mortgage on said plantation discharged of the 
said older mortgage.” : 
40 
But his Honor, in deference to the Courts of the United 
States, ordered the cause recommitted to the Master, to take 
testimony and report whether the plaintiffs could, without 
difficult or expensive litigation, procure payment from the 
obligors of the bond otherwise than by the foreclosure of 
their mortgage. 
From this decree both parties appealed to the Supreme Court 
of the State. (7rans. Record, p. 21, 7. 38 and p. 22, Ff. 39.) 


These appeals were heard by the Supreme Court of the 4] 

State of South Carolina at the April Term, 1881, and so much 
of the decree of Judge Pressley as recommitted the cause to 
the Master was reversed, the Court holding that the executors 
of Hyatt were entitled to have the mortgage foreclosed 
according to the usual mode in such case, and the cause was 
remanded for such further proceedings as might be necessary 
to enforce the principles of the opinion. (/vraus. Record, p. 22, 
f. 40.) 


The cause was remitted to the Court below, July 18, 1881, 49 
and a decree of foreclosure was made by his honor Judge 
J. B. Kershaw on the 9th September, 1881. (7rans. Record, 
p.31,S. 54:) 


From this decree another appeal was taken by the céunsel 
for Mrs. Carson. 


In the meanwhile on the oth March, 1880, a transcript of 
record in the cause had been filed in the Circuit Court of the 43 

. ry * e« 2 
United States, and at the November Term, 1881, the solicitor 
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of Mrs. Carson, on the 1oth December, 1881, moved the 
following order (Zraus. Record, Appeal from Circuit Court 
V. 5. A G62, 0. 9. fi 7.): 


“On motion of James Lowndes (with A. G. Magrath and H. E. 
Young), solicitors for Caroline Carson, one of the defendants, it is 
ordered that she have leave to amend her answer in this cause by 
striking out the following words from the fourth paragraph of the said 
answer, that is to say, ‘ where she has ever since resided and had her 


- ‘domicile,’ and substituting for them the following words, that is to say, 


‘where she resided and had her domicile till some time in the summer 
of 1877 (May or June), when she removed her domicile and residence to 
the State of Massachusetts, and became a citizen thereof and has ever 
since remained such, though her actual temporary domicile has been 
during such period and now is in Europe, mast chiefly in Rome, Italy.” 


And at the same time the plaintiffs, the executors of Hyatt, 
moved to remand the cause to the State Court, where- 
upon, after arguments, his Honor Judge Hugh L. Bond, Cir- 
cuit Judge, made the following order: (7Zran. Record | No. 


$62.| p. 5,f. 13.) 


“It is ordered, adjudged and decreed, that the petition of Caroline 
Carson not having been filed in the said Court until after answer had 
been filed in the said Court, and the Master, under order of reference, 
had proceeded to take testimony in the cause, the filing of said petition was 
too late, the trial of said cause in the judgment of this court having been bequn. 

It is further ordered and decreed that the said cause is hereby 
remanded to the Court from which it was sought to be removed. 

It is further ordered and adjudged that the motion to amend Mrs. 
Carson’s answer be overruled.” 


Mrs. Carson’s appeal to the Supreme Court of the State 
of South Carolina from Judge Kershaw’s decree of foreclo- 
sure, came on to be heard at the April Term, 1882, and 
thereupon, after a most exhaustive argument, the Court, in 
an elaborate and carefully considered opinion, reviewing 
the whole case and all the former decisions of the State Court 
relating to its subject, confirmed the decree of Judge Kershaw 
in favor of the executors of Hyatt. (See Hyatt vs. McBurney, 
18 So, Ca., p. 199, Trans Record, p. 36, f. 63.) 


~ 
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Argument. 


EE 


An appeal was taken from the decision of the Circuit Court 
of the United States—and upon the decision of the Supreme 
Court of the State of South Carolina a writ of error was ob- 
tained from this Court—and the cause is brought here, as we 
understand,. upon two grounds of Federal jurisdiction : 

ist. That both the State Court and the Circuit Court of the 
United States erred in their refusal to remove the cause from 
the State Court. 

2d. That the State Court refused to give validity and effect 
to the judgment of the Courts of the United States. 


ARGUMENT. 
1. 


1. Did both the State Court and the Circuit Court of the United 
States err in their refusal te remove the cause from the State Court? 

In considering this question we submit the following prop- 
ositions : 

1. That the State Court was not bound to surrender the 
jurisdiction unless, (a) the petition was filed in the proper 
time ; and (b) uponits face its statements, taken in connec- 
tion with the other parts of the record, showed the right of 
the petitioner to the transfer. 

2. That in this case the petition was not filed in the proper 
time. 

3. That the allegations of the petition when filed were not 
sufficient in themselves. 

4. That the allegations of the petition taken in connection 
with the other parts of the record were contradictory thereto. 


1. That the State Court was not bound to surrender its juris- 
. diction unless the petition was filed in the proper time, and upon 
its face its statements, taken in connection with the other parts of 
' the record, showed the sight of the petitioner to the transfer. 

The position of the appellant is that the State Court had no 


jurisdiction to question the right of removal, but was bound 
upon the filing of a petition claiming the right at once 
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to accede to it without examination. That upon the filing of 
the petition for the removal from the State to, the United 
States Court by Mrs. Carson, on the oth March, 188o, all 
rightful jurisdiction of the State Court zfso facto ceased, and 
all further proceedings in that Court therein were void. 

The authorities and decisions do not sustain this position. 
Judge Dillon, whose work on the Removal of Causes leans al- 
ways to the exercise of the right, does not go to this extent. 


,Onthe contrary this is what he says (Removal of Causes 2d 


Ed. § 69, 3d Ed. Sec. 76.)\— 


“If the petition in connection with the pleadings does not show that 
the case is removable, the jurisdiction of the State Court is not ousted, 
and thesubsequent proceedings, if it refused to order the removal, 
would not it is supposed’ be void or erroneous. 

The authority which he cites, and the decisions of this 
Court since the publication of his work, are clear that before 
a State Court can be required to give up its jurisdiction, it 
must be made to appear to it that the party petitioning has a 
right to the removal. “ The petition in connection with the 
pleadings ” must show that the party has the right. 

In the very first case upon the subject of removal, a case 
arising under the Judiciary Act of 1789, Gordon wv. Longest, 
10 Peters, 97, McLean, J., delivering the opinion of the Court, 
says: “ /t must be made to appear to the satisfaction of the 
State Courts that the defendant is an alien ora citizen of 
some other State than that in which the suit is brought.” 
So in Kanouse vs. Martin, 15 How., 207, the jurisdiction of 
the U. S. Court was maintained on the ground that the juris- 
dictional amount and citizenship was made to appear to the 
State Court. 

The recent decisions of this Court have been more ex- 
plicit. In the case of Railway Co. vs. Ramsay, 22 Wallace, 
328, Chief Justice Waite’thus tersely states the requisites of 
the petition for removal : 


“To obtain a transfer of a suit,the party claiming it must file in 
the State Court a petition therefor, and tender the requisite security. 
Such a petitioner must state facts sufficient to entitle him to have the transfer 
made. This cannot be done without showing that the Circuit Court 
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would have jurisdiction of the suit when transferred. The one neces- 
sarily includes the other. Jf, upon the hearing of the petition, it is sustain- 
ed by proof, the State Court can proceed no further. 


In the case of the /nsurance Co. v. Peehner, 95 U.S., p. 185, 


the Chief Justice thus again states the law upon the subject: 


“The right of removal is statutory. Before a party can avail himself 
of it he must show upon the record that his is a case which comes 
within the provisions of the Statute. His petition for removal when 
filed becomes a part of the record in the canse. It should state facts, 
which, taken in connection with such as already appear, entitle him to 
the transfer. If he fails in this, he has not in law shown to the Court 
that it cannot‘ proceed further withthe cause. J/laring once acquired 
jurisdiction, the Court may proceed until ut is judicrally informed that ite 
power over the cause has heen NUN pM nded, * The Court had the 
right to take the case as made by the party himself, and not inquire 
further. Jf that was not suflicient to oust the jurisdiction, there was no reason 
why the Court mrght not proceed with the cause.” 


In the case of Amory vs. Amory, reported together with the 
case just cited (95 U. S., 787), the Chief Justice adds : 


“ Holding, as we do, that a State Court is not bound to surrender its 
jurisdiction upon a petition for a removal until at least a petition is 
tiled, which upon its face shows the right of the petitioner to the trans- 
fer, it was not error for the Court to retain these causes. 


The two last cases arose under the Act 1867. In the next 
case, that of the Gold Washing and I|Vater Co. vs. Keyes, 96 
U. S. 199, which was under the Act of 1875, the Chief Justice 
again states the rule. He says at /f. 202: 


“ For the purpose of the transfer of a cause the petition for removal 
which the Statute requires performs the offices of pleading. Upon its 
statement in connection with other parts of the record, the Court must 
act in declaring the law upon the question it presents. It should there- 
fore set forth the essential facts not otherwise appearing in the case 
which the law has made conditions precedent to the change of juris- 
diction. If it fails in this, it is defective in substance and must be 
treated accordingly. Thus in Insurance Co. vs. Pechner (95 U.S., p. 183) 
we decided that a petition for removal on account of the citizenship of 
the parties did not divest the State Court of its power to proceed, because, when 
taken in connection with the pleadings and process in the cause, it failed to 
show such citizenship at the time of the commencement of the action as would 
give the circuit court jurisdiction. And in Amory vs. Amory Id,, 186, we 
held to the same effect in reference to a petition, which failed to set forth the 
personal citizenship of the parties.” 
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Surrender of Jurisdiction by State Court. 
In Robertson v. Cease,g7 U.S., 649, Mr. Justice Harlan, 
delivering the opinion of the Court in a removal cause, adds: 


“In cases where jurisdiction depends upon the citizenship of the 
parties, such citizenship or the facts which in legal intendment consti- 
tute it should be distinctly and positively averred wi thre pleadings, or they 
should appear affirmative ly and with equal distinctness in other parts of the 


record. 
In Yulee v. Vose, gg VU. S. 539, the Chief Justice remarks: 


“The petition and the affidavit which accompany it are to be taken 
together as a part of the same instrument. They are also to be consid- 
ered in connection with the other parts of the record to which they 
belong.” 


In the Kemoval Causes, 100 U. S. 457 (at p. 474), the Chief 
Justice again repeats : 


* We fully recognize the principle heretofore asserted in many cases 
that the State court ix not re quired lo let gv ifs jurisdiction until (lL case is made 
which upon its face show ‘ that the jee fitione Yr €ahe remove thee cause as a matter 


of right,” 


This Court in Aera ws. Hutdekoper, 103 U. S. g85,and 
Railroad Uo. vs. Koontz, 10g U. S. 5, it is true, again an- 
nounced the well known rule that when the State Court has 
once lost its jurisdiction it is prohibited from proceeding 
until in some way jurisdiction has been restored, but in those 
cases the Chief Justice was careful in delivering the opinion 
to limit the application to cases in which the State Court 
“ wrongfully refused to give up its jurisdiction.” And so in the 
case of Gregory vs. Hartley, 113 U. S. 742, in which the State 
Court had refused to give up its jurisdiction, the Chief Justice 
again declares, at p. 745: 

“To our minds it is very clear that there was no error in the rulings of 
the Courts below upon the Federal question involved, which alone can be 
considered by us. The District Court was not bound to surrender its juris- 
diction until a case was made which on the face of the record showed that the 
petitioners were in law entitled to removal. The mere filing of a petition is 
not enough, unless, taken in connection with the rest of the record, it 
shows'on its face that the petitioner has, under the statute, the right to 
take the snit to another tribunal.” 
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The Supreme Court of the State, relying upon the authority 
of the Court in the Removal Causes, held that Judge Pressley 
had not erred in refusing to give up his jurisdiction until a 
case was made which upon its face showed that the peti- 
tioner was entitled to remove the cause as a matter of right. 
Surely in this there was no error. 


2. That this petition was not filed in the proper time. 


The Circuit Judge of the State, his Honor Judge Pressley, 
the Supreme Court of the State, and the Circuit Judge of the 
United States, his Honor Judge Bond, have all agreed that the 
petition in this case was not filed in time. Were.they all in 
error? 

The Act of 1875 requires the petition in the State Court to 
be filed therein (a) “before or at the term at which such 
cause could be first tried; (b) and before the trial thereof.” 


(a) In the case of Badbdit v. Clark 103 U. S. p. 606 a cause 
which, by the practice of the State Court of Ohio, stood for 
trial upon the issue raised by petition and answer (the rule 
having expired without the plaintiff filing a reply, the 
plaintiff however having afterwards filed a reply but with- 
out leave and notice), and the cause having been continued 
until the ensuing term, when, before the cause was called for 
trial, the defendant presented the petition for removal, the 
Chief Justice in delivering the opinion of the Court, says: 


The Act of 1875 requires that the petition for removal shall be filed 
in the State Court at or before the term at which the suit could be firat tried, 
and before the trial. The answer of Babbit in this case was filed in 
time, and the rule day for a reply expired on the 18th of January. Had 
the case been called at any time before that date and before April 3rd, 


neither party could have objected to a trial on the pleadings asthey © 


stood. As no reply had been filed the new facts set out in the answer 
would have been taken as true, and the right of the parties determined 
accordingly. * ‘“* * * * The Act of Congress does not provide for 
the removal of a cause at the first term, at which a trial can be had on 
the issues as finally settled, but at the first term, at which the cause, as a 
cause, could be tried. * * * * Under the Acts of 1866 and 1867 it was 
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sufficient to remove at any time before the actual trial, while under 
that of 1875 the election must be had at the first. term at which the cause is in 
law triable. 


In the case of the Pullman Car Co. v. Speck, 113 U. S. 84, 
decided at the last term, this Court has again considered and 
re-affirmed the principle in Baddit v. Clark. Mr. Justice Miller 
deliving the opinion of the Court, says: 


It is not the term when the case stands ready for trial on the calendar, 
but the term at which it could be first tried. Not the term at which the 
party can no longer delay a trial, but the term et which it could first be 
tried. These words have no meaning if they do not mean the first 
term after the commencement of the suit at which a trial was in order 
when such trial was a thing which the urging or pursuing party had a 
right to !ook for, and to put the adversary to a showing if he desired its 
continuance. Inthe language of this Court, “The election must be 
made at the first term at which the cause is in law triable.” (Babbit v 
Clark, 108 U.S., 106.) In other words, at that term at which, according 
to the rule of procedure of the Court, whether they be statutory or 
rules of the Courts adopted, the cause would stand for trial if the parties 
had taken the usual steps as to pleading and other preparations: The 
term at which the case is first to be tried is to be ascertained by these 
rules, and not by the manner in which the parties have complied with 
them, or have been excused for non-compliance by the Courts, or by 
stipulation amongst themselves.” 


Now let us examine the case by this rule. The complaint 
was filed on the 15th October, 1879, and due publication made 
for the absent defendants, including the defendant Caroline 
Carson. Publication was made on the 16th of October, and 
under the statute (sec. 158 Code of Procedure) the time for 
answering expired on the 27th November. Mrs. Carson ap- 
peared by her counsel, Hon. A. G. Magrath, but neither she 
nor any one of the defendants having answered, the case was 
put on the Default Calendar No. 6, and was regularly called 
for trial on that calendar on the 8th December, on which day 
judgment by default was actually taken against another of the 
defendants, and only not taken against Mrs. Carson because 
of an understanding with her counsel by which she obtained 
further time to answer, on condition of the consent of her 
counsel to an order of reference—which understanding was 
carried out by order of 16th December, 1879. 
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In the case of McComé v. Woodbury, 13 So. Ca. Rep. 149, 
the Supreme Court of the State held that a case on the De- 
fault Calendar (No. 6) was properly triable on the day on 
which it was called (5th December, 1879), and that the cases 
then heard and decided were properly tried, and the judgments 
rendered valid. 

The judgment by default in an action under the Code, in 
the nature of a suit in equity, is analogous to an order pro con- 
Jesso under the equity practice, the effect of which is to admit 
the statements in the complaint, but still to allow the defen- 
dant against whom it is taken to contend to the Court that, 
admitting allegations, the plaintiff has no equity. In other 
words, that the case was then and there triable on the state- 
ment of the complaint, just as the case of Badédit v.. Clark was 


triable on the statement of the answer. Dan. Ch. Pl. and Pr. - 


577. Southern S. P. Co. v. Rogers, Cheves Ch. R. 53. Pendle- 
ton v. Evans, 4 Wash. Cr. Rep., 336. 

The cause then being triable at the November term of the 
Court, 1879, Mrs. Carson’s counsel obtained further time to 
answer, which postponed the hearing of the case, until after 
that term had expired ; but on doing so her counsel consented 
to an order of reference to one of the masters of the Court. 
This order of reference was in itself a decree in the cause. 
See Maddock’s Chan., 455. Seaton’s Forms 11. Gresley’s Eq. 
Evidence, 385. Dan'l Ch. Pl. & Pr. p. 1347. 

The case comes then clearly within the rule of Baddit v. 
Clark and the Pullman Car Co. v. Speck, and the application 
not having been made at the November term, 1879, was not 
made by Mrs. Carson “at or before the term at which the 
cause could be first tried,” and was therefore too late when 
made after the adjournment. 


(4.) But, again, the application for removal of the case came 
too late because it was not made “ d¢fore the trial ‘thereof ;” 
the application was not made, indeed, until the trial had com- 
menced and had regularly progressed in the orderly course of 
proceeding up to the close of plaintiff's case. 

As Judge Dillon in his work observes, it is clearly too late 
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to apply for the removal after the trial has once begun (Xe- 
moval of Causes, ~. 58), and the only question has been: 
When is it to be said that a trial has begun? 

Let us first inquire: What is atrial? Trial is thus defined 
by the elementary authorities : 


Facob’s Law Dictionary : 


” TRIAL 78 the examination of the matter of fact in «18s, of which there 
are many different species, according to the difference of the subject to 


be tried.” 


Bourzter’s Law Dictivnary : 


“TrraAL in Practice. The examination before a competent tribunal, ac- 
cording to the laws of the land, of the facts put in issue ina cause for 


’ 


the purpose of determining such issue.’ 


Burril’s Law Dictionary: 

“Tria. The examination before a competent tribunal, according to 
the laws of the land, of the facts put in issue in a cause for the purpose 
of determining such issue; the examination and decision of an issue 
of fact by a jury under the supervision of the Court.” 


Blackstone, Vol. 2, D. 2790: 


“ar 


rrial, then, is the examination of the matter of fact an LsStle, of which 
there are many different species, according to the difference of the sub- 
ject or thing to be tried.” 

Stephen on Pleading, Note 29, Appendix : 


5 


“Trial has been long used to express the investigation of fact only.’ 
- & » 


In Hargrave’s Law Tracts, p. 303,in “A Treatise of the 
Masters of the Chaunccrie,’ he writes : 

“T find, also, that the examination of witnesses for tryale of matters 
dependinge in chauncerie, hath been a peice of ther charge and care, 
when those examinations were taken owt of the Court in other parts 
of the realme.” 

In the introduction to Jeremy Bentham’s Z7eatise on the 
Equity Furisdiction, it is said: 

“This Court, then, it will be found, in exercising its authority in re- 
lation to trusts, peculiarly so-called, and on some other subjects which 
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it would be premature to introduce here, admits, in some cases of the 
application of its modes of proof and of trial, and of relief in supporting a 
jurisdiction wholly independent of the Courts of Law. . ° ” 
" * . *  * The modesof proof and of trial and of relief, how- 
ever, &c., &c., Ke. 


And again, introductory to the chapter treating of refer- 
ences to the Master, at f. 292, Part 1, Book 3d, it is said: 


“The modes of proof and of trial here adopted are, as to such part of 
the same, of general application ; but that, of course, is not the case 
with regard toits means of relief.’ 


A trial in an equity cause has, therefore, certainly com- 
menced when, upon a reference to a Master, the examination 
of the matter of fact has commenced and progressed before 
him. 

Immediately after the passage of the Act of 1875,a case 
arose before Judge Woods, the Circuit Judge, now of this 


~ 


Court, involving the question when a trial must be said to 
have commenced, and in deciding it, Judge Woods says, 
Lewts v. Smythe, 2 Woods, p. 119° i 


“No argument or decision of questions merely preliminary, or ques- 
tions of pleading, except such as settle and end the case (as where the 
facts are admitted and the case turns upon the law as applied to the 
facts) is meant by the word ‘trial.’ It involves the facts of the case, 
and whenever the inve stigation of thr facts of a cas sinply, or the facts in con- 
nection with the law, is entered upon by the Court alone, or by the Court 
and jury, the trial may he said to have he qun.” 


The same point has since been twice before the U. S. Su- 
preme Court. In the first, the Removal Causes, roo U. S. 473, 
the Chief Justice, delivering the opinion of the Court, says: 


“We agree that, as a general rule, the petition must be filed in a way 
that it may be said to have been in law presented to the Court, before 
the trial is in go d faith entered upon. There may be exceptions to 
this rule, but we think it clear that Congress did not intend, by the 
expression ‘ before trial,’ to allow a party to experiment on his case in 
the State Courts, and, if he met with unexpected difficulties, stop the 
proceedings and take his suit to anothertribunal. But to bar the right 
of removal, it must appear that the trial had actually begun, and was 
in progress in the orderly course of proceedings when the application 
was made. No mere attempt of one party to get himself on the record 
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as having begun the trial, will be enough. The case must be actually 
on trial by the Court, all the parties acting in good faith, before the 
right of removal is gone.”’ 


In the. next case, /ifkins v. Sweetzer, 103 U.S. 179, the 
Chief Justice again reviews the subject, and says: 


“ The Act of 1875 requires that the petition for removal shall be filed 


. before the trial.’ This we held, in the Removal Cases, (100 U.S., 457), 


meant ‘ before the trial is in good faith entered upon.’ If the trial had 
actually begun, and was in progress in the orde rly COUr8e of procee ding when 
the petition was presented, it would be too late, * " * He must make 
his election before he goes to the trial or hearing on the merits, 

“Tt seems to us clear that if the Court of Common Pleas had, in the 
first instance, decided the issue raised by the pleadings in favor of the 
appellants, and sent the case toa Master to state the accounts, no re- 
moval could have been effected after that. The final hearing was entered 
upon when in the or de rly COUT SE of proce edings the issue made by the pleadings 
was submitted to the Court jor judicial determination.” 


Now, what were the facts in this case? The defendant, 
Mrs. Carson, having appeared by her counsel, but having failed 
to answer,.when the time for her answering expired, she comes 
into Court on the 16th December, 1879, and consents to an 
order of reference to the Master, and obtains further time to 
answer. On the 31st January, 1880, she files her answer, and 
on the 3d February the references are commenced. (ecord, 
p. 15). On that day she appeared before the Master, and the 
pleadings are read, her counsel, Judge Magrath, reading her 
answer, and filing an exhibit to it. (Record, p. 15,f. 28.) On 


gg the 6th February another reference is held, at which the doc- 


umentary evidence on both sides is put in—Judge Magrath, 
on behalf of Mrs. Carson, putting in evidence the will of W. 
A. Carson and his executors’ accounts (Xecord, p. 75), and 
the plaintiffs proceeding with the examination of their wit- 
nesses. Another reference is held on the toth February, 
in which the plaintiffs introduce and examine another witness, 
and thereupon close their case. (Kecord, p. 16.) On the 
16th February the petition for removal is filed. 

The facts just stated show the case to be very like that of 


g7 Lewis v. Smythe, cited above, and on which Judge Woods ob- 


serves. 
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“It seems to me too clear for argument that the petition for removal 
must be filed before the trial commences. The filing of such a petition 
during the trial, while it is in progress, is not a filing before the trial. 
To hold otherwise wou!d be to allow a party to experiment with the 
Court by going into the trial, and if the rulings of the Court were not 
favorable, or the prospects of a propitious result good, to interrupt the 
proceeding by a transfer of the cause to another forum. _Some cases 
occupy several weeks in theirtria!. It could hardly be in the contem- 
plation of the Act of Congress to allow a party after he has occupied 
the attention of the Court, or the Court and jury, for days, it may be for 
weeks, with the trial ofa cause, to interrupt the proceedings by a trans- 
fer of the cause to another Court, &c., &e. 


As the petition had not been filed then before the trial had 
actually begun, Judge Pressley did not err in refusing the re- 
moval. 


3. But of the petition had been filed in time, did tt show that 
Mrs. Carson was entitled to.the removal of the cause by reason 
of her citizenship ? . 

As we have seen, the well settled rule is, that the State 
Court, having acquired jurisdiction, is not called upon to sur- 
render it, unless the facts stated in the petition, taken in con- 
nection with such as already appeared in the record, showed 
that she was entitled to such transfer by reason of her citi- 
zenship. 

The first thing, which probably struck Judge Pressley as he 
looked at the petition presented, was the fact, which will not, 
we think, be without its weight with this Court, that the peti- 
tion is not signed by Mrs. Carson herself, but is signed by 
only one of her counsel ; that Judge Magrath, who had appear- 
ed for her and signed her answer, does not sign this petition ; 
that it is signed only by Mr. Lowndes; and Judge Pressley 
calls attention to the fact, too, that the affidavit is not properly 
verified by Mr. Lowndes, who signs it, to wit: it was sworn 
to before a Notary Public of the District of Columbia, but 
such officer was not authorized to take depositions or admin- 
ister oaths to be used in evidence in the Courts of South 
Carolina. To this it will probably be said that it has been 
held that the petition is not required to be verified. There 
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have undoubtedly been such decisions by State and Circuit 
Courts, but none by the Supreme Court of the United States. 
On the contrary, as we have seen, that Court attaches great 
weight to the affidavit, and assumes that the petition will be 
accompanied by an affidavit. (Yulee ws. Vose, supra.) But 
whether or not it is essential that the petition shall be accom- 
panied by an affidavit, when the affidavit is offered the State 
Court has a right to examine it, and it is to be taken as a part 
of the petition—as one and the same instrument. (/dzdem.) 

If Mr. Lowndes had signed a petition baldly asserting that 
Mrs. Carson was a citizen of Massachusetts, without more, 
and had there been no contradiction of this assertion under 
his own hand and that of his associate counsel, it may, possi- 
bly with less objection, have been urged that the State Court 
was bound to accept the case as made on the face of the peti- 
tion. But, as we shall see directly, there was direct contra- 
diction of the statement of the petition under the signature 
of both Mr. Lowndes and Judge Magrath, and upon the evi- 
dence put into this case by them Mr. Lowndes was too pru- 
dent to make any such baldstatement. He would not assume 
the professional and persona! responsibility of stating that 
Mrs. Carson was a citizen of Massachusetts without accom- 
panying his statement with an affidavit giving the ground on 
which he based it—thus avoiding himself the responsibility of 
the assertion, and putting upon the Court the burden of de- 
ciding for itself whether or not, wpon the facts of his affidavit, 
she was a citizen of that State. We may observe here that 
this Court warmly reprobates the idea that a Court should be 
expected, by argumentative inferences, to ascertain the fact, 
vital to its jurisdiction, of the citizenship of a party. (See 
Robertson v. Cease, 97_.U. S., at p. 650.) 

As we have seen, before Judge Pressley should give up the 
jurisdiction of the Court, it was his duty to examine the petition 
and affidavit as one instrument, and to take them in connec- 
tion with the other parts of the record, and with such facts as 
already appeared in the case to see if she was entitled to 
removal because of her citizenship of the State of Massachusetts. 
(Railway Co. v. Rainsay ; Jusurance Co, v. Peckner ; Amory v, 
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Amory ; Gola Washing Co. v. Keyes ; Vulee v. Vose ; Removal 
Causes, supra.) Now, in looking into the record, his Honor 
found that in her answer filed but two weeks before her peti- 
tion, Mrs. Carson had stated as follows: (Record, ~p. 9, f. 79.) 


“That defendant, who during the late war adhered to the cause of 
the Union, early in 1861 left South Carolina, and went to New York, 


where she has ever since resided and had her domicil . ae. 


The answer was signed by Mr. Lowndes and Judge Ma- 
grath, and filed on the 31st January. (P. 11, f. 22.) On the 
3d February, at a reference before Master Clancy, Judge Ma- 
grath filed the record in the case of Carson v. Robertson, et al., 
U.S. Court, as an exhibit to the answer of Mrs. Carson, and 
at another reference held on the 6th February (p. 15), he 
admits as in evidence for the plaintiffs certain portion of 
the exhibit. In turning then to this exhibit, it is found that 
Mrs. Carson had on the rith August, 1866, filed a bill in the 
United States Circuit Court at Charleston, in which she 
describes herself as “Caroline Carson of the City of New York 
and a citizen of the State of New York ; that the subpoena ran 
to require the defendants to answer to the “ bill of complaint 
of Caroline Carson, a citizen of New York.” (Record in Car- 
son v. Robertson, pp. 1 and 7.) That on the 13th August, 
1874, she filed an amended bill in which she again describes 
herself as “Caroline Carson, a citizen of the State of New 
York” (Record in Carson v. Robertson, p. 68), and that on the 
13th of October, 1876, she filed a supplemental bill in which 
she yet again describes herself as “Caroline Carson, a citizen 


of New York.” (Record, Carson v. Robertson, p. 96.) 


Here then we have Mrs. Carson in 1866, 1874, 1876, and . 


down to 31st January, 1880, declaring that she was and is a 
citizen of New York, and we have each declaration signed 
by Mr. Lowndes and Judge Magrath; and against their re- 
peated and solemn declarations we now have Mr. Lownces’ 
claim that she is, and was in the meantime, a citizen of Mas- 
sachusetts, made, as he was careful to do, without respon- 
sibility upon himself, but upon statements on which he sought 
to induce the Court to act, 
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However earnestly it was originally questioned, there is no 
doubt that the rule is now fully settled that it is competent 
for a party to make a change of domicile forthe purpose of 
giving jurisdiction to the Federal Courts, where it could not 
otherwise exist, and, indeed, in the case of Robertson v. Car- 
son, the Supreme Court went so far as to suggest this course 
to Mrs. Carson, in order that she might bring Hyatt into the 
case in the United States Courts. (See 79 Wallace, at p. 106.) 
But the change to give jurisdiction must be dona fide, absolute 
and unconditional, and the person claiming to have made the 
change for this purpose must recollect that in doing so she 
subjects the good faith of the transaction to suspicion. (Gara- 
ner v. Sharp, 4 Washington Circuit Report, p. 614.) And that 
her motive is “a circumstance to call in question the bona fides 
and reality of the removal or change of domicile.” (Briggs v. 
French. 2 Sumner Cir. Rep., p. 255.) And that “where a 
change of domicile is alleged. the burden of proof rests upon 
the party making the allegation.” (Desmare v. United States, 
93 U.S., ~. 605.) Bearing in mind these rules, let us look at 
the authorities upon the point of citizenship as it affects the 
jurisdiction of the United States Courts. 

In the early case of Cooper v. Gailbraith, 3 Washington Cir. 
Rep., ~. §35, Washington, J., says: 

* * * “To give jurisdiction to the Courts of the United States, the 
suit must be between citizens residing in different States,” etc. 

And in the case of Garduer v. Sharp, supra, he there states 
the rule more fully: 

“In reference to the jurisdiction of the Courts of the United States, 
citizenship means domicile—home—permanent residence. When a citizen 
of one State removes to another, and a question of jurisdiction arises, it 
must be decided by the guo animo which induced the removal. If it 
was to remain permanently in the State to which he has emigrated, it 
amounts to a change of domicile and of citizenship. If it was merely 
for a temporary purpose, he can be considered only as a sojourner in 
the State to which he has gone.” 


What is a domicile ? It is defined thus. Vattel’s definition is: 


“A habitation fixed in any place with an intention of always staying 
there.” 
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Jacob's Law Dictionary : 


” 


“ Domicile—The place where a man has his home. 
Bouvter’s Law Dictionary : 


“ Domicile—The place where a man has his true, fixed and permanent 
home and principal establishinent, and to which, whenever he is absent, 
he has the intention of returning.” 


Burrell’s Law Dictionary : 


“Domicile—The place in which a person has taken up his permanent 
residence, and to which, when he is absent from it, he has the intention 
of returning.” 


See also Story’s Conflict of Laws, §41. 


In the case of Whicker v. Hume, Vol. VII, H. L. Cases, p. 
160, Lord Cranworth thus well observes: 


“ By domicile we mean home, the permanent home; and if you do 
not understand your permanent home, I am afraid that no illustration 
drawn from foreign writers or foreign languages will very much help 
you to it. I think the best I haveever heard is one which describes 
the home as the place (I believe there is one definition in which the 
lares are alluded to), the place ‘ unde non sit discessurus si nihil avocet ; 
unde cum profectus est, peregrinari videtur.’” 


There are two criteria upon which the Courts have settled 
as determining the question of domicile : (1)res¢dence, the fact 
of residence ; and (2)the zztention or purpose of residence— 
factum et animus. Itis well settled that residence without 
animo manendi does not effect a change of domicile, and 
equally so that a mere intention, without the fact of resi- 
dence, will not accomplish the purpose. This was held by 
the Vice-Chancellor, Sir John Leach,in the case of JJunroe 
v. Douglass, 5 Maddox Ch., 405: 


“A domicile cannot be lost by mere abandonment. It is not to be 
defeated animo merely, but animo et facto, and necessarily remains until 
the subsequent domicile be acquired, unless the party die im itinere to- 
ward an intended domicile.” 


In the case of DeBonneval v. DeBonneval, 1 Curteis’ Eng. 
Ec. Rep., 856, Sir Herbert Jenner says : 


* * * “The change of domicile must be manifested animo et facto, 
by the fact of residence and the intention to abandon the former resi- 
dence,” 
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And, again, in Craig v. Lewin, 3 Curteis, 435, he says: 
“The important question is what is necessary to constitute a change 
of domicile. There must be both animus et factum.” 


Sir John Nicholl in Curlevy v. Thomlin, 2 Adams, 6: 


“ Mere averments. of intention not deducible from the facts pleaded 
are of no avail whatever in the cause.” . 


108 
The Courts of Massachusetts have repeatedly announced 
the same doctrine. In Yenntson v. Hepgood, 10 Pick, 77, 
Wilde, J., commenting upon the facts before him, says: 


“ But whatever might have been the testator’s intention, there is no satis- 
factory evidence to show that a new domicile wasacquired. He had no 
establishment in Vermont. When he was there he generally wasa 
boarder with Gates, but he led a wandering life, and there is nothing to 
show that he intende‘ to fix himself at any particular place.” 


And, again, in Holmes v. Green and others,7 Gray, 299- 
109 3707, Judge Bigelow says: 


** But no case can be found where the domicile of a party has been made to 
depend on a bald intent, unaided by other proof. The factum and the animus 
must concur to establish a domicile. Harvard College vs, Gore. 6 Pick, 370. 
The latter may be inferred from the former. But evidence of mere 
intent cannot establish the fact of domicile.” 


In Lyman v. Fiske, 17 Pick, 231, Chief Justice Shaw says: 


“It is difficult to give an exact definition of habitancy. * * * * 


It is manifest, therefore, that it embraces the fact of residence at a place 
with the intent to regard it and make it his home. The act and intent 

110 must concur, and the intent may be inferred from the declaration and 
conduct.” : 


And yet, again, in Shaw v. Shaw, 98 Mass., 160, Foster, J., 
Says: 


“ Every one must have a domicile somewhere, and a domicile once ex- 
isting cannot be lost by mere abandonment, even when coupled with 
the intent to acquire a new one, but continues until a new one is in fact 
gained. * * * * The former domicile remains until both the intent 
and fact of change of actual residence to another place has concurred to estab- 
lish a new domicile there.” 


111] The same has been held in Maryland. In Reynold et. al, 
v, Bailey, 5 Maryland, 193, Mason, J., says: 
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sas The mere intent to acquire m new domicili without the fact of an actual! 
removal avails nothing, neither does the fact of removal without the 
intent. 


And this rule has been adopted by this Court. In Enais 
v. Smith, 14 How, 423, Wayne, J., says: 


“It is difficult to lay down any rule under which every instance of 
residence could be brought which may makea domicile of choice. But 
there must be to constitute it actual residence in the place with the inten- 
tion that it is to be a principal and permanent residence.” 


Having seen, then, that in order to establish a change of 
domicile there must have been an actual change of residence, 
coupled with an intention of permanent residence at the new 
domicile—the factum et antinus—l|et us next look at the author- 
ities upon the point how this fact of residence and intention 
are to be established. 

In the case of Butler v. Farnsworth, gih Washington C. C., 
p. 103, already cited, Judge Washington says: 


* The question of law arising upon the particular facts of each case 
must always be: Hasthe person so removing become incorporated into 
the new society so as to be a member of it, in like manner as he was 
of the political family from which he emigrated? In other words, has 
he changed his domicile and become a permanent resident in the State 
to which he has removed? Mere residence is prima facie evidence of 
such achange; although when it is explainea and shown to have been 
for mere temporary purposes, the presumption is repelled. 

“ It is true that the intention of the party in changing the place of 
his residence is a material ingredient in the question of citizenship as it 
concerns Federal jurisdiction. But the intention is to be collected from 
the acts, and not from the declarations of the party.” * * * * * * 

* * “Ttis a conclusion of law upon certain facts which constitutes 
him a citizen of the State where he permanently resides; which neither 
his private intention nor his public declaration can alter.” 


Again, in the case of Prentess, Trustee, v. Barton, Executor, 
1 Brock, p. 393, Chief Justice Marshall, on the Circuit, held: 


“ All agree that a new residence is not acquired by a residence for 
temporary purposes. It must be a permanent residence. Vattel de- 
fines it to be ‘a habitation fixed in any place, with an intention of 
always staying there.’ The existence of this intention must be manifested by 
overt acts, in explanation of which, if doubtful, the declaration of the 
party will undoubtedly be received.” 
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And so this Court, in Shelton v. Tiffin, 6 Howard, p. 185, 
McLean, J., delivering the opinion, says: 


“On a change of domicile from one State to another, citizenship may 
depend upon the intention of the individual. But this intention may be 
shown more satisfactorily by acts than declarations.” 


See also Story's Conflict of Laws, § 44, and the case of Col- 
burn v. Holland, 14 Rich, £q., 2317. 

The Courts of England attach no more consequence to 
mere declaration in regard to domicile than do the Courts of 
the United States. In the case of Brown v. Smith, 15 Bevan 


448, Sir John Romilly says: 


“ Now there is nothing more clear than this, that the mere declara- 
tion of intention to change a domicile without an actual change of resi- 
dence is inoperative to create a new domicile; therefore, the Court 
must disregard any expressed intention which has not been carried into 
effect.” 


In Wilson v. Wilson, Law Rep., 2 Prob. & Div., 435 (gth 


Moake, 435), it was held (head note): 


“The oath of the person whose domicile is in question as to his inten- 
tion to change his domicile is not conclusive, but the question for the 
Court is whether, upon a review of all the circumstances, it gives credit 
to his evidence.” 


See also Facobs & Fisher's Digest, 3 Vol., 4,225: 


“ Conversations and declarations, unless accompanying acts, are the 
lowest species of evidence of a change of domicile ; they must not, how- 
ever, be disregarded, but must be duly weighed with the rest of the 
evidence,” citing Crookenden vs. Fuller, 1 St. T., 441. 


See also note to Countess of Dalhousie v. McDonal, 7 Cl. & 
Fin. (Perkin’s Am. Ed.), 817, and note to 12th Ed. Kent Com., 
2 Vol., 430. 


With this review of the authorities upon the subject, let us 
now examine Mr. Lowndes’ affidavit, and see if any Court 
could have held that Mrs. Carson had changed her citizenship 
upon the facts stated therein. 


* 
‘ 
- 


en 


* 
ape en eam 


31 


Citizenship—Residence—Domicile. 


The facts which Mr. Lowndes states, are: 

1. That about the Ist July, 1877, he received a letter from 
Mrs. Carson, dated at Brookline, Massachusetts, in which she 
informed him that she had made a declaration or affidavit of 
her change of domicile from New York to Massachusetts. 


2. That he continued to receive letters from her “2x the lat- 
ter State,” during the month of July, 1877. 

3. That he knew her purpose to have become a citizen of 
Massachusetts. 

4. That she has not in fact resided for many years in New 
Y ork. 

It is not necessary to do more than call attention to the 
incompetency of Mr. Lowndes’ testifying to the contents 
of a letter which he does not even say that he has lost, in- 
stead of producing the letter itself, the more especially when 
that letter is said to refer to another instrument in writing 
which itself is not produced. But not to dwell upon this vio- 
lation of the most elementary principles of evidence, further 
than to point it out and to insist upon its rejection, let us 
suppose for the sake of argument that the letter and decla- 
ration had been regularly produced and proved. What of it? 
It would at best be but the mere declaration of a bald intent. 
But as we have seen the intent (the avzmuvs) without residence 
(the factum) will not answer; nor can intent be established by 
mere declaration, without accompanying acts. 

The jurisdiction of the United States Court is only between 
citizens residing in different States. (Cooper v. Gatlbratth.) 
Mr. Lowndes does not pretend that Mrs. Carson ever resided 
in Massachusetts. The citizenship of the Court of the United 
States means domicile, home, permanent residence. (Gardner 
v. Sharp.) Mr. Lowndes does not say that Mrs. Carson ever 
had a home or permanent residence in Massachusetts. On 
the contrary, his affidavit itself negatives the idea that she 
had. He received a letter from her on the tst July, 1877, 
dated at Brookline, Massachusetts, and “ continued to receive 
letters from her zz the latter State during the July of 1877.” 
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It is manifest fromthe context of the letter that Mrs. Carson had 123 
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no “domicile,” “ home,’ “establishment,” or “ permanent resi- 
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Allegations in petition Contradictory to Record. 
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dence” in Massachusetts, but was moving from place to place. 
We do not think that Lord Cranworth woula undertake to ex- 
plain what we mean by domicile to one who would be satisfied 
with Mr. Lowndes’ affidavit as establishing a home in Massa- 
chusetts for Mrs. Carson. ( Whicker v. Hume.) Whatever might 
have been Mrs. Carson’s intention, there is not a particle of 
evidence to show that she had acquireda new home or domicile 
(7ennison v. Hepgood), and no case can be found where the 
domicile of a party has been made to depend on a bald intent, 
unaided by other proof. (Holmesv. Green.) Intention may 
be taken as sponsor for future conduct. It can never supply 
or contradict the facts of the past. Mrs. Carson having estab- 
lished her domicile in New York, it could not be changed until 
both the zvZents and facts of change of actual residence had 


occurred and concurred. 

g. That the allegations of the petition, taken in connection 
wth the other parts of the record, were contradictory thereto. 

The whole of the theory of Mrs. Carson’s change of citi- 
zenship is manifestedly an after thought. The change is al- 
leged to have taken place about the Ist of July, 1877 (Xecord, 
p. 41, 7.152). This was nine months before the case was last 
aigued on its merits before the United States Circuit Court. 
Judge Bond’s decree of foreclosure was made on the 1oth 
May, 1878. (Record, p. 32, f. 123, p. 33, J. 127.) Now, 
surely, if Mrs. Carson and her counsel had considered that 
she had changed her residence in the July previous, she would 
then have followed Judge Swayne’s advice and made Hyatt a 
party to her proceedings in the United States Court, and thus 
have bound and concluded him, and put an end to the litiga- 
tion. Her not having done so is conclusive that she did not 
then believe that she had carried out any purpose she may 
have had tochange herdomicile. It may be that she had in- 
tended to have done so, but that, when she became advised 
that the anzmus et factum must concur, and that she must re- 
main in Brookline as a resident in order to sustain her right 
to citizenship in Massachusetts, she abandoned her inten- 
tion. But however that may be, there is no proof that she 
did carry out her intention. On the contrary, her counsel in 
the answer in the cause, in the State Court, filed on the 30th 
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January, 1880, make her declare that she was then still a citi- 
zen of New York. The language of her answer, drawn and 
signed by Mr. Lowndes, is circumstantial and explicit : 


4. “The defendant, who during the late war adhered to the cause of 
the Union, early in 1861 left South Carolina and went to New York, 
whe re she has eve r steer re sided and had her domicile.” 

There can be no mistake as to the averment—it was evi- ,, 
Mr. Lowndes did not 
believe then, when he drafted and signed that answer, any 
thing in the theory of Mrs. Carson having changed her resi- 


dently made with care and precision. 


dence. 


Did the State Court refuse to give validity and effect ta the 
judgment of the Circuit Court of the United States in favor of 
the appellant ? 


(2). The argement in support of this proposition, that the 
State Court refused to give validity and effect to the judgment 
of the Circuit Court of the United States, has been based 
upon the assumption of a fact which was not established be- 
fore the State Court, to wit, that Mrs. Carson holds “ title from 
the Marshal of the United States for the District of South 
Carolina, at the sale of the said property under the order of 
the Circuit Court of the United States.” (7Zvans. Record, p. 27. 


St. 47:) 


It was never shown to the State Court that Mrs. Carson 499 
held title under a sale by the Marshal. 

She was made a party to the complaint of Hyatt, under 
allegation upon information that she had obtained a decree 
setting up the mortgage given by Ball to the executors of 
Carson for a part of the purchase money of Dean Hall. 
(Zrans. Record, p. yf. 16.) 

In her answer, it is true, she states that this decree was for 
$31,000 (/rans. Record, p. 9, f. 19), and that, in pursuance of 
said decree, Dean Hall was sold to her by the Marshal of the 
District of South Carolina, on the 26th November, 1879. 491 
(Trans. Record, p. 11.) But she did not support this answer 
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Title of Marshal not in Evidence. 
Magrath put in evidence, “‘ from the printed brief in Carson 
v. Robertson, e¢ a/., to wit, the mortgage of Elias Ball to the 
executors of Carson, p. 39.” (Zrans. Record, p. 15, 7. 28.) But 
this is all the testimony put in for Mrs. Carson. The plaintiffs 
closed their case on February 10, and at the next Reference, 
February 16, instead of proceeding with the testimony for 
the defence, as was expected, Judge Magrath refused to go 


,on, stating that he had that day filed a petition for the removal 


of the cause. (TZvrans. Record, p. 16, 7. 30.) 

The cause, therefore, stood upon the testimony for the 
plaintiffs, and the only evidence for the defendant, the copy 
of the mortgage from the printed record of the case of M- 
Burney v. Carson. | 

Nor was this omission of evidence supplied by the answer 
of the defendant, Mrs. Carson, for her answer was not under 
oath. 

Dan'l Chan. Fl. & Pr., 985, note: 

“Wuere an answer ov vath is waived, the answer is not evidence 
in favor of the defendant for any purpose; but the plaintiff may 
avail himself of the admissions and allegations contained therein, 
which establish the case made by the bill.” 

See also Unton Bank of Georgetown v. Geary, 5 Peters, U1 
and 112. 

Bartlett v, Gage, 4 Page, 40}. 

We submit, therefore, that this Court cannot review the 


», decision of the State Court on the ground that that Court 
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refused to give effect-to a title which was not set up before it. 
This Court, we are sure, will say, as it said in the /usurance 
Co. v. Peckner, that the State Court had the right to take the 
case as made by the party himself, and not inquire further. 


(4). But supposing that Mrs. Carson had shown to the State 
Court that she had purchased the property and held the Mar- 
shal’s title, did the State Court, even under that suppostion, 
refuse to give effect tothe judgment of the Circuit Court of 
the United States in favor of the defendant ? 


To maintain the affirmative of this question, the appellant 
in the argument before the Supreme Court of the State relied 
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DuPasseur v. Rochereau Examined. 
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principally upon the cases of DuPasseur v. Rochereau, 21 Wall, 


/ 
. 
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134, and Green v. Von Buskirk, 5 Wall, 307. 


The case of DuPasseur v. Rochereau was certainly in the 
appellant’s favor as.to her right to appeal to this Court 7 
examine the question whether or not the State Court had dis- 
allowed the validity and effect of the judgment which she 
had obtained in the Circuit Court of the United States, and 
under which, as it is said, she had purchased in the plantation. 


It is an authority 2 her favor as to her right to the writ of 
It is an authority in Hyatt’s favor 


error to the State Court. 


that the State Court did of refuse to give validity and effect 
to the judgment obtained in the Circuit Court of the United 


States. 


The appellant’s counsel urged before the State court that 
the case of DuPasseur v. Rochereau “is especially important 


on account of its similarity to the present.” 


no doubt very similar, as will 


DuPasseur v. Rochereau. 


DuPasseur having had a first 
mortgage on Sauve’s land for the 
purchase money, foreclosed it in 


, 
a 


The cases are 


appear by this comparison: 


| 


' 


' 


the Circuit Court of the United | 


States and bought in the land. 
Rochereau held a second mort- 
gage, but was not made a party to 
the proceedings in the U.S. Conrt. 
He instituted proceedings in the 


State Court to foreclose against Du- | 


Passeur as tenant in possession. 
DuPasseur pleaded title under 
decree of U.S. Court as bar to ac- 
tion. 
The State Court held that Roch- 


ereau, not having been a party to | 
| 


the suit in the U.S. Court, was not | 


bound by its decree, and might | 


maintain his action to foreclose the 
second 


that DuPasseur’s mortgage, not 
having been re-inscribed as pro- 
vided by the statute, had lost pri- 
ority, and decreed for Rochereau. 


mortgage notwithstand- | 
ing. And upon the merits decided | 


Carson v Ex’r Hyatt. 


Carson having had a first mort- 
gage on Ball’s land for purchase 
money, foreclosed it in the Circuit 
Court of the United States and 
bought in the land. , 

Hyatt held a second mortgage, 
but was not madea party to the 
proceedings in the U. 8. Courts. 
His executors instituted proceed- 
ings in the State Court to foreclose 
against Carson as tenant in pos- 
session. 

Carson pleaded title under the 
decree of U.S. Court as bar to ac- 
tion. 

The State Court held that Hyatt 
not having been a party to the suit 
in the U. 8. Courts, was not bound 
by its decree, and might maintain 
her action to foreclose his second 
mortgage notwithstanding. And 
upon the merits decided that Car- 
son’s mortgage had been paid and 
satisfied and decreed for executors 
of Hyatt. 
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DuPasseur v. Rochereau Examined. 


In each of these cases it is seen that proceedings were had in 
the United States Court to foreclose a first mortgage—a mort- 
gage given for the purchase money —without making the sec- 
ond mortgagee a party. In each, as it is said, the plaintiff pur- 
chased at the sale and obtained the conveyance of the U. S. 
Marshal. In each the second mortgagee subsequently instituted 
suit in the State Court to foreclose his mortgage against the 
party who had held the first mortgage and had purchased in the 
property under the decree in his favor. In each the party 
pleaded title under the decree of the United States Courtas a bar 
to the action in the State Court; and in each the plea was over- 
ruled, as the second mortgagee had not been a party to the 
proceedings !n that Court; and in each the second mortgagee 
obtained a decree for foreclosure on the ground that the 
first mortgage had lost its lien. Andin each, from the decree 
affirmed by the highest Court in the State, an appeal is taken 
to this Court under the Act of February 5th, 1867. 

Now what did this Court say in Dafasseur v. Rochereau ? 


a 


_ Mr. Justice Bradley, delivering the opinion, after declaring that 


the Court could not hesitate as to their jurisdiction to hear 
the case, then states the question for the Court to consider— 


“We are bound to inquire, therefore, whether the judgment of the 
Circuit Court thus brought in question would have the effect of bind- 
ing and concluding Rochereau if it had been rendered in a State Court. 
We have examined this question with some care, and have come to the 
conclusion that it would not. 

“The same general rule of law and justice prevails in Louisiana as 
elsewhere, to the effect that no persons are bound by a judgment or de- 
cree, except those who are parties to it and have had an opportunity of 
presenting their rights.” 


The only apparent exception to this rule, his Honor says, 
is the effect of a proceeding z” rem, which he then points out 
is more apparent than real; and after discussing whether, 
under the law of Louisiana, the proceedings in the case were 
proceedings zz rem, and concluding that they were not, he 
proceeds : 


“Then was Rochereau a subsequent mortgagee to DuPasseur? Was 
the latter entitled to priority? If so, Rochereau would be bound by 


no 
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Effect of Decree of Foreclosure upon second Mortgagee not a party 
the judgment, though not made a party. But he contends that his is 
the prior lien, and not the subsequent one. * * * * * * * * * 
Now that is the very point in dispute. Rochereau insists that, by the 
non-inscription of the Jacob’s mortgage within ten years, it lost its 
rank and became the subsequent and not the prior mortgage. Grant 
that Rochereau was the subsequent mortgagee, and all that the appel- 
lant claims would necessarily follow. But that point is not granted ; 
on the contrary, itis the very matter in dispute, and on this vital point 
we think that Rochereau was not concluded by the judgment of the 144 
Circnit Court because he was not a party to it. Therefore, the State Court, 
im not re garding the decision of the Cirewit Court as decisive of that question, 


did not refuse to that decision its due and tl gal elect.” 


So in this case, grant that the executors of Carson have 
a prior mortgage, and we could not question Mrs. Car- 
son’s title to Dean Hall. But that is the very fact which 
Hyatt denies—it is the very matter in dispute; and just as 
this Court held that Rochereau could show that DuPasseur’s 
mortgage had lost its priority by non-inscription, so it will 
hold again, as it has already held in this very case, that Hyatt 145 
was free to show that Mrs. Carson’s mortgage had lost its 
priority by having been paid and satisfied. 

This very point, it will be remembered, has been twice de- 
cided by.this Court, Mr. Justice Swayne, in the first appeal 
in Carson vs. Robertson, in 1874 (19 Weall., 706), saying : 

“It appears that Hyatt has released his interest to his copartners, 
but it also appears that they have given him a mortgage upon the 
premises to secure the payment of $40,000, Jf he shall not be madea 
party, and the complainant shall be successful, his rights will not be affected by 
the decree. In such case he can filea new and independent bill, and renew 
the litigation AS TO ALL QUESTIONS TOUCHING THE PRIOR MORTGAGE, which 146 


are wmvolved in the controwe ray.” 

And again, the same Justice, in the second appeal in that 
case (McBurney vs. Carson, 99 U. S., 569), alluding to the first, 
says: 

“This Court held that Hyatt was not an indispensable party, as the 
decree would not affect his rights, * * * * We hold, as we held before, 
that Hyatt is not an indispensable party.” 

Mrs. Carson’s counsel endeavored to dispose of these reite- 
rated decisions of this Court upon this point, by calling them 147 

. 
obiter. They urged in their printed arguments before the 
State Court: 
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That Hyatt was not an indispensable party, is the judgment of the 
Supreme Court. 
“ That Hyatt could open all questions settled in Carson vs. Robertson, was 


pure obiter, as the point was not before the Court.” 


It is thus seen that this Court labors under the disadvantage 
of having the learned counsel for Mrs. Carson to differ with 
them as to the propriety of their decision in her favor, and is 
corrected wherein it erred. But if this Court did commit an 
error, it did not do so intentionally, for it took the trouble to 
refer to the authorities on which it rested its opinion that 
Hyatt, if not made a party, might file a new and independent 
bill, and renew the litigation as to all the questions touching 
the prior mortgage, which were invoived in this controversy. 

Mr. Justice Swayne cited as authority for the decision of 
this Court, Haiues vs. Beach, 3 Johnson’s Chancery, 459 ; Ens- 
worth vs. Lambert, 4 /a., 605 ; Judson vs. Emanuel, 1 Alabama, 
N. S., 598 ; Brainard vs. Cooper, 10 N. Y., 356; Story’s Equity 
Pleadings, § 192 3 

On referring to these cases, we find that in the first, Hasnes 
vs. Beach, Chancellor Kent says: . 

“ It was the duty of Gardner to have made the younger mortgagee 
a party to his bill, and all encumbrancers existing at the commencement 
of the suit are entitled to be parties, for they have an interest to be 
affected, and ought to have an opportunity of paying off the prior 
incumbrances. The injustice that would be produced, if they were to 
loose their rights because they are not parties, is very apparent. The 
rule, therefore, has been well settled, and uniformly supported, that the subse- 
quent incumbrancers must be parties, and if omitted the decree will not bind 
their rights. * * * * * But their rights cannot be destroyed in this way, 


and the purchaser will take only a title as against the parties to the suit, 
and he cannot set it up against the subsisting equity Uf those encumbrancers are 


not parties.” 


And in the second, Emsworth vs. Laméert, the same great 
authority ordered the proceedings should be stayed, and that 
G. A.—the holder of a second mortgage—should be brought 
into Court, saying : 

“ As it was a fixed rule, and essential to ‘justice, that no decree 
should pass until all necessary parties were brought in, all encum- 


brancers existing at the commencement of the suit must be made parties, 
or else their rights will not be affected by the decree,” 
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Effect of Decree of Foreclosure upon second Mortgagee nota party. : 


In the next, Brainard vs. Cooper, Gardner, J., says: 


“The foreclosure of the morigage without making the complainant— 
(a judgment creditor)—a party, was, it is conceded, as to him a nullity. 
The relation theretofore existing between the parties was unchanged 
- by that proceeding, and was consequently subsisting in its full force at 
the time when the complainant offered to redeem, and at the time of 
the commencement of this suit.” 


On reference to Story’s Eq. Pl., to which his Honor re- 
ferred, we find the following: 


** * * “Tf indeed, any incumbrancers (whether prior or subsequent) 
are not made parties, the decree of foreclosure does not bind them, as 
also a decree of a sale would not. The prior incumbrancers are not 
bound, because their rights are paramount to those of the foreclosing 
party. The subsequent incumbrancers are not bound, because their interests 
would otherwise be concluded without any opportunity to assert or protect them.” 


Can it be doubted, in the face of the repeated language of 
) this Court, and the reference to these authorities, that this _ 
_ ! Court did mean to say and to adjudge that Hyatt was not 153 

bound by the decree which Mrs. Carson had obtained, and 
might renew the litigation in regard to the alleged prior 
mortgage ? Nor was this Court announcing any new doc- 
trine, to which more than a passing allusion might have been 
needed, had not the very point been vital to the case as it 
then stood. See the following additional authorities : 


Washburne’s Law of Real Property, Vol. 2, p. 250: 


“g ** * Asa general proposition all parties in interest should be 
made parties to such a process (in foreclosure), since parties, though 154 
interested, if not before the Court, are not bound by its decree. A 
decree as to them is a mere nullity, nor are their rights affected by it.” 


4 Kent Com., 185: 

* * * “The question of parties is usually more or less fluctuating, 
and open for discussion, It is governed in some degree by circum- 
stances, whereas the principle, that those persons, who are interested in 
the subject and are not made parties to the suit, are not bound by the 
decree, is more steady in its operation, for it is founded on natural 
right.” 


Also: Goodrich vs. Staples, 2. Cush., 258 ; Wtlhamson vs. 
Field, 2 Sandf. Ch., 533; Goodman v. White, 26 Conn., 317; 
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Kirkhan v. Dupont, 14 Cal., 559 ; Grattan v. Wiggins, 23 Cal., 
32; Newcomb v. Dewey, Lowa, XXVI1., 387; Caldwell vs. 
Taggart, 4 Pet.,790; Finley vs. U. S. Bank, 11 Wheat., 304; 
Hun vs. Lockhart, 17 Wall., 599. 

If any more authority could be required, here is another 
one to the point by this Court itself. In the case of Xay vs. 


156 Norseworthy, 23 Wall, ~. 128, in which property was sold by 
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the District Court in bankruptcy, free from all liens, in which 
a mortgagee had not been made a party, Mr. Justice Clifford, 
delivering the opinion of the Court, says: 


“ Concede to the fullest extent the powers of the Bankrupt Court to 
do anything specified in the Bankrupt Act, still it is clear that the 
mortgage and privilege of the petitioner could not be cancelled and 
displaced without notice, and without an opportunity to be heard. * * * 

“No man is to be eondemned without an opportunity of making a 
defense, or to have his property taken from him without the privilege 
of showing, if he can, that the pretext for doing it is unfounded,” &c. 


And yet again in the case of Factors Co. and Jus. Co. v. 
Murphy, 111 U. S., 738, the same principles are maintained. 
This Court, while maintaining its jurisdiction to examine the 
record to ascertain whether a title conferred by the United 
States Court in bankruptcy had been disregarded by the State 
Court, Mr. Justice Miller delivering the opinion says, at p. 


743-744: 


“The Supreme Court of Louisiana, on appeal, held that Mrs. Mur. 
phy was nota party te the proceeding in Bankruptcy, and was in no 
sense bound by the sale of the mortgaged property, but that the sale 
had the effect of extinguishing and satisfying all the liens on the prop- 
erty but hers, and left her notes the only lien on it. * * * * * * * 

“ We are of opinion with the Supreme Court of Louisiana, that the 
record in this case does not show such service of process, or makes 
Mrs. Murphy such a party to the bankruptcy proceedings as binds her 
to the sale and discharges her lien. The case of Ray v. Norseworthy, 23 
Wall., 128, is conclusive on that subject, and, we think, sound in prin- 
ciple.” 


As to Hyatt, then, the decree in favor of Mrs. Carson 
against McBurney and the others was “a mere nullity.” It 
was as if it had never been made. The relations between 
himselfand Mrs. Carson “ were unchanged by that proceeding, 
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and were consequently subsisting i in their fall force * * * at the 
time of the commencement of the suit” by her. What 
were those relations? Hyatt held a mortgage upon property, 
which property (defore he took his mortgage) had been duly 
discharged and released from the lien of the mortgage to Car- 
son’s executors. He held a mortgage on property, upon 
which Mrs. Carson was endeavoring to re-establish, revive, 
and set up again a prior mortgage which had been cancelled. 

We say and repeat, to revive and re-establish her cancelled 
mortgage, for it will be observed that Mrs. Carson has never 
produced or had the mortgage on which she sued, nor the 
bonds which they secured—they were satisfied and delivered 
up by Robertson. She sued on and put in evidence only a 
copy from the Register’s office, not the original. (7Zraus. 
Record, McBurney vs. Carson, Sup. Ct. U. S., pp. 39-41.) 

On the face of the record Hyatt held a mortgage on unen- 
cumbered property. The decree in Mrs. Carson’s favor against 
other parties, allowing her to revive a cancelled mortgage, could 
not inany wise affect Hyatt. When, then, he brought his bill 
to foreclose his mortgage, her work had all to be done 
over again as against him. She had to re-establish, revive, 
and again set up her cancelled mortgage. The record was 
with him. The burden was on her. To meet her attack on 
his mortgage he was free to make his own showing untram- 
eled by anything that had been said or done without his 
presence. 


The counsel for Mrs. Carson, before the State Court, in 
their printed argument, used this language : 
“We fear the charge of absurdity if we should seriously 


argue that Hyatt, who holds a mortgage from Ball's grantees 


(made six years after Ball’s mortgage for the purchase money, 
and impeached in no way), can claim more than the right to 
redeem Dean Hall from such mortgage. He has the equity of 
redemption, or rather, in this State, the legal right to redeem; 
no more.” 

This is the strongest statement of their case. But it rests 
upon two manifest errors—one of fact, and the other of law; 
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Green v. Van Buskirk—stare decisis, not res adjudicata. 


(1). The error of fact is, in the petitio principit, the assump- 
tion that Ball’s mortgage was “ impeached in no way.”” While 
in fact the very question in the case has always been, was or 
was not that mortgage satisfied ? 

(2). The error of law is in the assumption that a second 
mortgagee has “the right to redeem, avd no more.” If he does 
not impeach the first mortgage, this is true. But he has the 
right to impeach it as having lost its priority by non-regis- 
tration, as in DuPasseur v. Rochereau—or, as in this case, to 
show that it has been paid. 

A fortiort he has this right when the claim is to re-establish 
and again set up a mortgage which has already been delivered 
up as paid and satisfied. 


As to the case of Green vs. Van Buskirk, 5 Wall., 307, Mr. 
Chief Justice Simpson, in delivering the opinion of the Su- 
preme Court of the State, has pointed out the principle on 
which that decision rested, viz: That Van Buskirk was bound 
by the construction of the Illinois Statute by the Illinois 
Courts, but not by the facts of a case to which he was no party. 

The appellant’s reliance upon this case arises from a confu- 
sion of the different principles of res adjudicata and stare decicis. 

Mr. Justice Miller, delivering the opinion of the Court in 
Green vs. Van Buskirk, says: 


“It is said that Van Buskirk, being no party to the proceeding in 
Illinois, was not bound by them, but was at liberty to assert his claim 
to the property in any form that might be open to him, and, strictly 
speaking, this istrue. He was not bound by way of estoppel, as he would 
have been if he had appeared and submitted his claim, and contested the 
proceedings in attachment. He has the right to set up any title to the 
property which is superior to that conferred by the attachment pro- 
ceedings, and he has the further right to show that the property was not 
liable to the attachment—a right from which he would have been barred if he 
had been a party to the suit.” 


The doctrine of res adjudicata rests upon the principle of 
estoppel, and that, as Mr. Justice Miller declared, had no ap- 
plication in that case. But the rule of séare decisis came in 
because the ruling of the Courts of Illinois upon the subject 
of the law of that State was binding as a rule of law upon all 
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McBurney v. Carson not res adjudicata as to Hyatt. 


other Courts, State or Federal, and between any parties what- 
soever. Mr. Justice Miller goes on to say, therefore : 


“ We are of opinion that the question is to be decided by the effect 
given by the laws of Illinois, where the property was situated, to the 
proceedings in the Courts of that State under which it was sold.” 


The question in the case was not as to the binding efficacy 
of the record and adjudication as to the parties, but as to the 
conclusiveness of the decision of the Courts of the State upon 
its own laws. 


Well might the Chief Justice of the Supreme Court of 
South Carolina, in delivering the opinion of the Court, say: 
(Trans. Record, p. 39, f. 74.) 

“We have been somewhat surprised at the earnestness with which 


the appellant has pressed upon the Court the first ground of appeal (7. e» 
that the judgment of the Supreme Court of the United States in 
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McBurney v. Carson, 99 U. S., is conclusive of the case on the principle of 169 


res adjudicata) in the face of the language of the decree she invokes. 

How could the Supreme Court of the United States have expressed 
more distinctly its own opinion that the rights of Hyatt were not being 
adjudicated in the cases of Carson and Robertson, and McBurney and 
Hyatt, than in the following language found in their opinions: 

‘If he (ilyatt) shall not be made a party, and the complainant shall 
be successful, his rights will not be affected by the decree. In such 
case he can file a new and independent bill, and renew the litigation 
as to all the questions touching the prior mortgages which are involved 
in this controversy. The complainant has the option to make him a 
party, or to proceed without him and take the hazard of the conse- 
quences.’ Carson v. Robertson, 19 Wallace, U. S. 106. 

Could language be stronger, or more direct tothe point? Again the 
Court said : 

‘This Court has held that Hyat# was not an indispensable party as 
the decree would not affect hisrights.’ Me Burney v. Carson, 99 U. S., 569.” 
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No other Fedcral question in Case. 


Besides these questions of jurisdiction which we have been 
considering, the only others in these cases in the Federal and 
State Courts were, (1.) As to the use of Confederate currency 
as the medium of payment for the purchase of Dean Hall, 
and in the payment of Ball’s bonds secured by the mortgage; 
(2.) The power of one executor to receive payment and dis- 


9 charge the debt, including the question whether Robertson, 


in duing so, was acting as an executor or Trustee; and (3.) 
The question of fraud, actual or implied. But none of 
these are Federal questions ; they each belong to that class 
of questions about which, in the language of the Court, the 
Federal Courts and the State Courts each in their own 
sphere, deciding on their own judgment, are not amenable to 
each other. 

1. This has been expressly held at this very term by this 
Court in regard to the first—Kenney, Trustee, v. Effinger, 115 
U. Soy $77. : 

In Delmar v. The Insurance Company, 11 Wall, 665, Mr. 
Justice Miller, delivering the opinion of the Court re-affirming 
the principle announced in Zhorington v. Smith, 1 Wall. 1, 
that the notes of the Confederate States in ordinary use as 
money during the rebellion might constitute a valid consid- 
eration for a contract, says: 


“The proposition involved in this conclusion, however, does not of 
itself raise one of those Federal questions which belong to this Court, to 
settle conclusively for all other Courts. When a decision on that point, 
whether holding a contract valid or void, is made upon general princi- 
ples by which Courts determine whether a consideration is good or 
bad, on principles of public policy, the decision is one we are not 
authorized to review. Like many other questions of the same char- 
acter, the Federal Courts and the State Courts, each within their own 
sphere, deciding on their own judgment, are not amenable to each 
other.” 


Now, then, if Hyatt was not bound by the decree in Carson 
v. McBurney,, if he was free to “ file a new and independent 
bill, and renew the litigation as to all questions touching the 
prior mortgages which were in the controversy” in that case, 
was not the State Court, into which alone he could go—as 
the citizenship of Mrs. Carson and himself precluded his go- 
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ing into the U. S. Courts—bound, or at least, free to follow 
the rule which it had already established on that sub- 
ject? Was it not free to carry.out the principles of public 
policy already announced as followed in a series of like cases ? 
Has not this Court, itself, already answered this question in 
declaring as above, that in regard to this, like many other 
questions of the same character, the Federal Courts and the 
State Courts, each within their own sphere, deciding on their 
own judgment, are not amenable to each other ? 

It will be steadily borne in mind that the line of decisions, 
which the State Courts followed in this case, had already been 
adopted before the first appeal was heard in this Court. (See 
the able review of all the State decisions upon the subject by 
the Chief Justice. J/vans. Record, p. 46 to p. 50.) The 
fact that they had already been so adopted was urged 
upon this Court as a reason why it should stretch its juris- 
diction as to the parties. Mr. Lowndes had urged this upon 
this Court. He said ia his Brief on the first appeal : 

“To send her (Mrs. Carson) out of these (the Federal) Courts, is ix 
consequence of the decisions of the State Courts of South Carolina on this 
class of questions to take away from her all redress.” 


And what was the answer of this Court to this appeal! ? 
Did this Court say to him: Never mind that. We say it is 
true Hyatt is free to file a new bill and renew the litigation 
as to all these questions, but if he does so, and if he goes 
into the State Court, and they follow the decisions they have 
already made, we will overrule them ? Not at all. This Court 
had but recently held in the language we have quoted, and de- 
cided that the sufficiency of payment in Confederate currency 
was not a Federal question, and that the State Court was 
not amenable to this Court upon the subject. The answer 
they made to the appeal was to suggest to Mrs. Carson to 
change her citizenship, and then to make Hyatt a party to 
the proceedings. But this she neglected to attempt to do 
until too late. 


2. It certainly will not.be contended that the question as to 
the right of one Executor to receive payment and enter satis- 
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the person acted as executor or trustee, have in them any ele- 
ment of Federal jurisdiction. 


3. But surely, if the State Courts are not amenable to this 
Court on questions relating to transactions in Confederate 
currency, or as to the power of executors, neither are they in 
questions of fraud. 

_ This Court had decided against McBurney on the ground 
of fraud—actual fraud. Mr. Justice Swayne declares: 

* * * * The Bill charges fraud, conspiracy and spoliation. / 
the charge is untrue the Bill should be dismissed! * * * * There was 
evidently a plot! McBurney & Co. were its contrivers ! Ball was their instru- 
ment !! Robertson was their dupe!!! and the Carsons were the victims!!! ! 

Now, certainly, if Hyatt was not bound by that decree, he 
was free to show before the State Courts that all this was a 
mistake, and that the purchase of the plantation was an open, 
honest transaction, and that the only mistake made in connec- 
tion with the whole transaction was as to the investment of 
the money after it had been received by Robertson, for which, 
under the laws of the State he, the purchaser, was not re- 
sponsible. In doing this before the State Courts, he had the 
advantage of the long established character of his former 


partners and himself. No one, knowing the parties, as the. 


Chief Justice of the State declares, would for a moment be- 
lieve that this business was conceived and perpetrated in 
fraud. But not only did they have the advantage of their 
high established characters before the State Court, but they 
had the recognition of it from the counsel who argued the 
cause before that Court, and the repudiation by such counsel 
of any responsibility for Mr. Justice Swayne’s attack upon 
their fairness and honesty in the matter. 

In the printed argument filed in the State Supreme Court 
by “ Mr. James Lowndes, with him A. G. Magrath and H. E. 


Young,” they say: 


“ For the charge of actual fraud against McBurney, stated in the de- 
cision of the Supreme Court of U. S., neither Mrs. Carson, nor her coun- 
sel, has any responsibility. Such charge cannot be found in any of the bills 
filed in the numerous cases which have grown out of this transaction.” 
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Case before Federal Court different from case before State Court. 


But if so, as Mr. Justice Swayne declares, the bill should 
be dismissed! How, then, could they expect the State Court 
to follow the decision of this Court, when they themselves 
disavow and disown the very ground on which this Court 
rested its decision ? 

Surely, this is clear. The case upon which this Court 
passed judgment was not that made before the State Court. 
Then, if Hyatt was free to make his own case, and made a 
different case from that upon which this Court had decided 
the former suit, was not he entitled to do so and to the benefit 
of having done so? Was not this the new case which this 
Court had declared that he was so free to make ? 

And, if, on the other hand, Mrs. Carson repudiated before 
the State Court the only ground on which this Court had 
decided for her, was she not also free to do so? And was 
not the State Court equally free to. decide the cause on the 
ground she chose to rest it before them? The Chief Justice 
answers this in the /usurance Company v. Pechner. “The 
Court had_the right,” he says, “ to take the case as made by 
the party himself.” 

Hyatt not only met, but made a different case from that 
decided against his former partners. 

1. He showed—as his former partners in their defence had 
not done—that the accounts which the executors of Carson 
had filed, and with knowledge of which they had charged 
McBurney, as of record, were illegal accounts; that the 
distribution of the estate, which they claimed then to have 
been made, could not then have been made, and that under 
the decision of the State Courts the entries were improper, 
and the filing of the account illegal, and consequently with- 
out notice to any one. (See Transcript Record, p. 48, 44, 
f. 91, 92.) 

2. He showed—as his former partners in their defence bad 
not done—that at the time when the executors of Carson 
had received the money for the bonds secured by the mort- 
gage, they could have invested the same in the best securi- 
ties, first mortgage Railroad bonds and city of Charleston 6 
per ct. stock, (See testimony of Fohn S. Riggs and H. H. 
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DeLeon—Traus. Record, p. 16), and that under the long es- 
tablished rule in South Carolina, a purchaser was not bound 
to see to the application of the purchase money. (See opinion 
of Chief Justice Simpson. Zrans. Record, p. 48, f. 104.) 


Is it any wonder, then, that the Courts of South Carolina, 
familiar with all the surroundings—familiar with the location 
of the property, and knowing that the value of the plantation 
depended, in a great measure, upon the rice mill upon it, and 
the negroes and stock with which it was worked, and recol- 
lecting that this plantation was within the sound and almost 
within view of the Federal guns, which, from fleet and army, 
were then attacking the city of Charleston, and that at this 
time Mr. Lincoln’s proclamation, freeing all negroes who 
should come within the Federal lines, had just been issued, 
so that, with the fall of the, city, the negroes would be freed 
and the mill probably burnt (which burning did actually 
happen)—is it surprising that the Courts of the State should, 
under all these circumstances, consider that such property was 
of the most precarious kind ? 

By a memorandum of agreement entered into by Counsel, 
(Record, McBurney v. Carson, p. 101), it appears, that to pay 
the purchase money of the plantation, Dean Hall, the appel- 
lants sold a large amount of cotton, to wit: six hundred 
bales, the proceeds of which were deposited, with their other 
money, in the South Carolina Bank, and their checks were 
drawn against the same. By Mr. Jolinson’s testimony, (p.:31), 
the complainant shows, that the check for $84,207.56 was 
paid by a credit to Robertson and Blacklock on the same day. 

It will be observed, that in point of fact no Confederate 
currency passed between the appellant and Ball. They gave 
their checks to Ball for the purchase money—one of these 


checks for $84,207.56, and the other for $16,000.: The first 


was deposited by Robertson and Blacklock to their credit in 
the same Bank. Now, suppose that Robertson and Black- 
lock had left their money on deposit in Bank. They would 
then have had a credit.at the end of the war in that Bank to 
the amount of the value of the Confederate currency reduced 


of. 
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to the value of United States currency as of the date of the 
deposit, Whaley v. Bank of Charleston, 5 Rich. N. S., 189, 
This rule of the Courts of South Carolina has recently been 
announced, also, by this Court. Effinger v. Kenney, 115 U. 
S., 506. 

By the rule of computation, adopted in Mayer v. Mordecaz, 
1 Rich. N. 8., 383, cited by Mr. Chief Justice Simpson in his 
opinion, the $100,000 estimated in Confederate currency at the 
time of this transaction was worth $33,333.33 of good money- 

By an Act of the General Assembly of the State of South 
Carolina of 1869, (A. A.,-Vol. XIV., p. 277), it is enacted: 


“Section 1. That the value of all debts and obligations, whether under 
seal or not under seal, created or contracted in Confederate States notes, 
or with reference to Confederate States notes as a basis of value, 
issued by the so-called Confederate Government, or in or by any 
bills, bonds or notes assimilated or made equivalent in value to Con- 
federate States notes by any law or custom of trade * * * shall 
be determined by the value of said Confederate States notes in the 
lawful money of the United States at the time such debts or obligations 
were created or contracted. 

“Section 2. * * * the value of one dollar of lawful money of the 
United States in said Confederate States notes is declared as follows: 

“1. During January and February, 1861, one dollar of lawful money 


was equal to, etc.,, etc. 
2 * « * * * * * — 


“¥6. On the first day of April, 1863, one dollar of lawful money was 
equal to three dollars and fifty cents of Confederate States notes, and 
from day to day thereafter regularly increased in value until the thir- 
tieth day of April, 1863, when one dollar of lawful money was equal to 
three dollars and eighty cents of Confederate States notes.” 

The contract it will be recollected was made some time in 
March, and completed and the money paid on the 23d of 
April, 1863—taking therefore, the basis established by the 
Legislature of South Carolina, at $3.50 for the tst of April, 
and $3.80 for 30th, we will put the value of one dollar in U. 
S. currency on the 23d April at $3.75 in Confederate curren- 
cy. The decree fixes the sum of $31,000 due as prin- 
cipal on the bonds secured by mortgage of “ Dean Hall,” 
on the 23d April, 1863. Thirty-one thousand dollars in 
U. S. currency was worth—as established by the Act just 
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cited at , $3.75 to one—$116,250. The purchasers then 


actually paid at least the equivalent of $26,666, in U. S, 


196 


197 


198 


199 


5O 


Fustice of Decision of State Court. 


currency at the time, out of an amount due on the bonds 
fixed by decree at $31,000, leaving a difference of only $4,334 
in U. S. currency between the amount due on the bonds se- 
cured by the mortgage and that actually paid—a difference 
fully accounted for by the difference in value of the place in 
atime of prosperity and in a time of adversity. He who 
asks equity must do equity. The executors received from 
the purchasers the equivalent of $26,666 in lawful money, 


‘and for that conveyed to them the plantation. If Mrs. Car- 


son was dissatisfied with the bargain they made, it was easily 
remedied ; the purchasers would gladly have restored the 
land for the value they gave for it, aye! for the half of it. 
When Mrs. Carson purchased it in at her own sale there were 
no bidders against her over $5,200, at which sum she bought, 
and Mr. Lowndes, in his affidavit for removal, admits that 
he cannot aver that Dean Hall is of greater value than 
$5,500. 

But in the case of Mayer v. Mordecai, quoted by Chietr 
Justice Simpson, the Supreme Court of South Carolina has 
assumed the value of Confederate notes as of that time com- 
pared with United States currency at “ree to one, which 
would make the sum paid by the purchasers $33,333.33, 
against $31,000 now found due upon the bond as of that 
date; by which, the purchasers actually paid to Ball more 
than was due upon his bond to the executors. 

The language of Mr. Justice Field, in ze Confederate Note 
Case, 19 Wall, 555, is most appropriate to this case: 


“The Treasury’ notes of the Confederate Government were issued 
early in the war, and though never made a legal tender, they, soon toa 
large extent, took the place of coin in the insurgent States. Within a 
short period they became the principal currency in which business in 
its multiplied forms was then transacted. The simplest purchase of 
food in the market, as well as the largest dealings of merchants were 
generally made.in thiscurrency. Contracts thus made not designed to 
aid the insurrectionary government, could not, therefore, without 
manifest injustice to the parties, be treated as invalid between them. 
Hence in Thorington vs. Smith, the Court enforced a contract payable in 
these notes, treating them as a currency imposed upon the community 
by a government of irresistible forve. As said in a later case referring 
to this decision, It would have been a cruel and oppressive judgment 
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if all the transactions of the many millions of people composing the 
inhabitants of the insurrectionary States for the several years of the 
war had been tainted with illegality because of the use of this forced 
currency when those transactions were not made with reference to the 
insurrectionary government. /lananar v. Woodruff, 15 Wall, 448.” 


Is it extraordinary that, under these circumstances, the 
Courts of the State should hold that Hyatt, McBurney & Co. 
gave full value tor the property, and that it was an excellent 
and advantageous arrangement for Mrs. Carson and her sons, 
if only Robertson had invested the money he received in 
Railroad bonds or city stock instead of in Confederate bonds ? 

Is it surprising that the State Courts should adopt Mr. 
Young’s own opinion of this transaction, which he signed 
and filed for Mr. Robertson as his answer to Mrs. Carson’s 
bill, when he was on our side of the case, wherein he denied 
“that she—Mrs. Curson—has any ground to hold him (Rob- 
ertson) responsible ;” “that he acted in the management and 
administration of the said trust estate as a prudent man would 201 
have done, as he himself did do,” and that “his opinions were 
approved and confirmed by the advice of the late Honorable 
James L. Petigru, the father of the complainant, who had been 
throughout his business life the legal adviser and director of 
—him—the defendant, and also the legal adviser and director 
of said complainant, Mrs. Carson?” (7Zvans. Record, Carson 
v. Robertson, p. 38, f. 96; McBurney v. Carson, p. 24.) 

Is it surprising, with this before them, that not all the sub- 
sequent ingenuity. learning, industry, and eloquence of our 
friend for Mrs. Carson could efface the effect upon the Court 202 
of this his first impression and representation of the case for 
Robertson ? 

Is it strange that the Chief Justice of the State, in deliver- 
ing the opinion of the Court, under all these circumstances, 
should declare as their judgment ?— 
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“No one knowing the parties, and having the testimony before 
him, which Fudge Pressley had—espectally that the late lamented 
James L. Petigru, the father of Mrs. Carson, and grandfather of 
the other two beneficiaries under W. A. Carson’s will, not only 203 
had full knowledge of the whole transaction, but desired and ~ 


approved its consummation—could, for a moment, belreve that u 
was conceived and perpetrated in fraud.” 


Mrs. Carson has inscribed these exquisite lines upon the 
tomb of her father: 
“In the great civil war 
He withstood his people for his country ; 


sin But his people did homage to the man 
Who held his conscience higher than their praise. 
And his country 
Heaped her honors on the grave of the Patriot 
To whom living 
| His own righteous self-respect sufficed 
Alike for motive and reward.” 


Can she now stigmatize as fraudulent an arrangement 
which, as her father and counsellor, he advised for her advan 
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APPENDIX. 
A. 


Extract from Answer of Alexander Robertson to Bill of 
Caroline Carson, filed 8th May, 1867, 7rans. Record, McBur- 
ney v. Carson, p. 2324: 

* + * * * « * 

‘And this defendant further answering, “ * * ™* that 
after the sale to the said Elias Nonus Ball, and his failure to 
pay interest altogether, or paying only small parts thereof on 
his said purchase for several successive years, by which his 
said debt was annually increasing, with: no increase of the 
security, therefore it seemed advisable to this defendant to 
take in payment of his obligations the currency of the Con- 
federate States, a then de facto government, which enjoyed 
the confidence of the entire South, and /is opinions were con- 


firmed by the advice of the late Honorable James L. Petigru, 
father of the complainant, who had been throughout his business 


life the legal adviser and director of the defendant, and also the 
legal aii wiser and director of said complainant,” &c. 
* * * . . Kk * 
Signed H. E. YOUNG 
(Sig NG, 
Defendant's Solicitor. 


B. 


Testimony of William Whaley, taken 23d June, 1868, in 
Carson v. Robertson. Zvans. Record. McBurney v. Carson, 
> 2, 2 9D 
p. > ae & |. 


Examination in chief. 


1. I know of the sale by executors of Carson to Hyatt, 
McBurney & Co. of Dean Hall. (Mr. Lowndes here reserved 
all right of objection to all this testimony on the ground that 
the references in this case have been closed.) 

2. I negotiated the matter for the parties on both sides, 
more especially representing Mr. McBurney. 

3. I carried my negroes to Dean Hall in 1861, and engaged 
in planting with Elias Ball, then the proprietor. After plant- 
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ing for some time became dissatisfied with Mr. Ball, and, to 
get rid of him, persuaded Mr. McBurney to buy him out, and 
I conducted the negotiation. To perfect the title the execu- 
tors of Carson had to satisfy the mortgages on the property. 
Pending the matter I was attending a meeting of the Com- 
mission on Mr. Petigru’s Code, as one of the committee to 
examine the same in the spring of 1863. 

This was at Mr. Heng’s (King’s), and Mr. Petigru seated 
there at the time. Mr. Petigru was aware of the negotiations 
for the purchase and sale. He came into the room where the 
committee was in session, and insisted that I should leave the 
committee and go up to Dean Hall and conclude this matter, 
as he said Ball paid nobody, and he could get no money for 
the boarding and schooling of Jimmy Carson, the child of 
Mrs. Carson, and his grandchild. Mr. Petigru expressed 
great anxiety to have the matter wound up, to wit, the pur- 
chase and sale. (Mr. Lowndes, for complainant, objected to 


the testimony of Mr. Petigru on the ground of its irrelevancy.) 
* * * * * * * 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1885. 


CARSON } 
vs. Nos. 245 and 462. 


HY ATT. 


Brief in Reply for Defendants in Error. 


1. Sections 294 and 295 of the Code of Practice of South 
Carolina, quoted by Messrs. Seward & Lowndes, for ap- 
pellants, were repealed, as to the County of Charleston, by 
the act of the General Assembly of 1878, which repeal has 
been extended from county to county until now the law as 
to referees is in existence in but one or two counties. The 
Ist section of the act of 1878 is as follows, p. 608: 


“SEcTION 1. Be it enacted, &c., That sections two 
hundred and ninety-four, two hundred and ninety-five, 
two hundred and ninety-six, two hundred and ninety- 
seven, and four hundred and ninety-six of the said 
Code of Procedure, relating to Trial by Referees, shall 

.no longer have any force or operation within the 
County of Charleston.” 


Sections 2, 38 and 4 provide for the appointment of two 
Masters for each county. 


“Secrion 5. The said Masters shall each possess the 
powers, perform the duties, and be subject to the lia- 
bilities prescribed in and by the act of the General As- 
sembly heretofore mentioned in relation to the powers, 
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duties and liabilities of Masters and Commissioners in 
Equity, passed on the eighteenth day of December, in 
the year 1840,” Xc. 

“ And the said Masters shall attend the sittings of the 
Court of Common Pleas in the hearing of any cause in 
which they may have acted officially,” &c., “ and, gen- 
erally, shall execute and perform the orders of the said 
Court upon reference made to them or either of them, 
couformably to the practice of the Courts of Equity in 
this State before the said courts were abolished,” &c. 

2. The counsel for the appellants in this case, who made 
up the record, carinot now set up the omission of the sum- 
mons, which was omitted by them with our consent, for 
their convenience. But we have (1) an order of the Cir- 
cuit Court of the State, made by the consent of Judge 
Magrath, who had appeared for Mr. Carson, declaring that 
the time for answering had passed; and (2) the decision of 
the Supreme Court of the State of South Carolina on a 
case arising under identically the same circumstances, at 
the very same term of the Court in Charleston at which the 
order in this case was taken, declaring that judgment by 
default could bave been taken at that time. J/ceComb vs. 
Woodbury, 18 8. C., p. 479. In this case, Ch. J. Willard 
Says: 

“The statutes give no intimation of any intention 
to limit the right ef the Court to give judgment for 
want of an answer to cases where the default has 
occurred previous to the day fixed for the commence- 
ment of the term, nor is such a provision at all essen- 
tial to carry out the obvious purpose of the statute, 
which, as has just been said, was to secure but two 
objects, namely, the granting of such judgments in 
term time only, and the expediting of such applica- 
tion in term time,” &c. 

The judgment appealed from was properly entered, and 
the appeal must be dismissed. 


EDWARD McCRADY, Jr. 
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ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 1 


The Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CHartes H. PatMer, Complainant, 
| Us. 
Evisua T. Lorine and Cuartes A. Wetcu, Defendants. 


Record. 


ASHLEY POND, 
SCHUYLER F. SEAGER, 
HOYT POST, 
Solicitors for C lomplainant. 
CHARLES I. WALKER, 
Solicitor for Defendants. 


1, 2,38 Bill of Complaint. 


To the Judges of the Cireuit Court of the United States for the 

Eastern District of Michigan.—In Equity: 

Your orator, Charles H. Palmer, of the city of Pontiac and State 
of Michigan, and a citizen of said State, brings this his’ bill of com- 
plaint against Elisha T. Loring and Charles A. Welch, residents of 
the city of Boston, in the State of Massachusetts, and citizens of 
said State, and thereupon your orator complains and shows as fol- 
lows, to wit: 

Ist. That in the year 1856, and for a number of years thereafter, 
your orator was engaged with the said defendant, Elisha T. Loring 
and one William Bb. Frue, who at that time resided in the county 
of Houghton, in the State of Michigan, in the purchase of lands in 
the upper peninsula of the said State of Michigan, and in the for- 
mation of corporations, and in the purchase and sale of stocks of 
a said corporations engaged in mining in said upper peninsula. 

That during the period i in which these transactions were carried 
on such purchase and sale of lands and stock were for the most 
part made in the name of said Loring as trustee, and the stock 
belonging to your orator and said Frue in the newly -organized 
companies also stood in the name of said Loring as trustee. 

That the title of said land and stocks was taken in this manner 
for the purpose of convenience, and your orator and said Frue, 
from time to time, each paid to said Loring large sums of money 
on account of transactions in which they were engaged. 

2d. That in the month of June, 1868. your orator, together with 
the said Frue, purchased of Thomas I’. Mason, of the city of New 
York, the following-described lands lying and being situate in the 
county of Houghton i in said State and eastern district of Michigan, 
to wit: the north half of the northwest quarter and the northwest 
quarter of the southwest quarter of section number twenty-three 
(23), in township number fifty-six (56), north of range number 
thirty-three (33) west, containing one hundred and twenty (120) 
acres. 
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That at the time said purchase was made your orator and said 
Mason were at the village of Houghton in said county of Houghton. 
That your orator agreed to pay for said lands the sum of tw enty 
thousand dollars, but, as said Mason had not with him the form 
4 of land contract usually used by him, he declined to execute 
a formal contract for such purchase until he returned to his 
home in the city of New York. A memorandum of the transac- 
tion was, however, made at the time and submitted to the said 
Mason, and by him assented to; and your orator thereupon wrote 
and addressed a letter to said Loring, at the city of Boston, and en- 
closed in said letter the said memorandum, and instracted ‘the said 
Loring to go to the city of New York, upon the return of said 
Mason, and obtain from said Mason a tormal contract for the sale 
of said lands in accordance with the agreement in that behalf made 
with your orator as aforesaid; and, as your orator is informed and 
believes, the said Loring did shortly thereafter, and in pursuance 
of said instructions, go to New York and enter into and receive 
said formal contract, and a copy thereof is hereto annexed and 
marked ** Exhibit A.” Said contract, by its terms, runs to the said 
Elisha T. Loring as trustee, and your orator shows that said pur- 
chase was so made in the name of said Loring and said contract 
executed to him as vendee thereunder, as trustee, in trust for the 
joint use and benefit of himself and the said Frue and your orator. 
3d. That in the month of July or August next following and 
after the completion of said purchase, to wit, July or August 1868, 
the said Loring and said Frue, and your orator at the said village of 
Houghton, agreed to and with each other that said lands should be 
held and owned by them jointly, the title standing in the name of 
said Loring as trustee in that behalf, and your orator upon informa- 
tion and belief shows that the said Frue, had before that time paid 
to the said loring an amount sufficient, together with moneys belong- 
ing to said Frue, then in the hands of suid Loring, to pay his entire 
portion of the said purchase money. 

That in the month of November, or early part of December, 1868, 
upon consultation by your orator with the said Loring, at the city 
of Boston, in reference to providing funds to meet the remaining 
payments due upon said property, it was determined to sell stocks 
belonging to your orator, standing in the name of said Loring as 
trustee, and your orator a few days thereafter and prior to the 18th 
day of said December, sold stocks belonging to him in Waterbury, 
Connecticut, for fifteen thousand dollars, and instructed the said 
Loring to draw for that amount upon the parties purchasing, and 
said Loring shortly after said 18th day of December informed your 
orator that he had collected the said money and had paid to said 
Mason the said instalments upon the purchase of the land herein- 

before described, and your orator charges such to be the fact. 
5 And your orator further shows that said Loring at that 

time held stocks and other securities belonging to your orator 
of the market value of upwards of eight thousand dollars, which 
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were subsequently, and in the early part of the year 1869, sold by 
said Loring, and upwards of eight thousand dollars received by him 
on account thereof, and that during the entire year of 1868 and 1869, 
the said Loring held in his handé moneys belonging to your orator 
more than sufficient to pay all advances made by said Loring for 
your orator upon account of any and all transactions in which they 
were enguged, including the purchase made from said Mason as 
aforesaid. 

4. In the month of March, 1869, the said Loring, in a letter ad- 
dressed to your orator, enclosed a contract entered into between 
the said Mason and himself as trustee as aforesaid for the purchase 
of said premises as hereinbefore stated, and to said contract was an- 
nexed a memorandum, agreement, or declaration of trust, in the 
handwriting of said Loring, and a copy of said contract and said 
agreement or declaration of trust is hereto annexed, marked “ Ex- 


hibit A ;” and your orator prays leave to refer to the same as a part 


of this his bill of complaint. Referring to said Exhibit “A,” your 
orator shows that his interest in said premises as therein defined is 
stated as one-quarter instead of one-third, but he shows that no mod- 
ification or change of the terms of the original agreement for the 
purchase of said property was ever made by and with the consent 
of your orator, but that said change was made by'said Loring upon 
his own motion. 

5. That in the month of May, 1869, as your orator is informed 
and believes, said Loring made, executed, and delivered to said 
Frue a deed for an undivided quarter of said property, a copy of 
which deed, taken from the record of the office of the register of deeds 
for said county of Houghton, is hereto annexed and marked Exhibit 
B, and made a part hereof; and your orator, upon like information 
and belief, shows that simultaneously with the delivery of said deed, 
an agreement was made and entered into between the said Frue 
and said Loring, each granting to the other the option of purchase 
in case either should desire to sell the said property, a copy of which 
agreement, taken from the record thereof in the office of the regis- 
ter of deeds in and for said county of Houghton is hereto annexed 
and marked Exhibit C, to which your orator prays leave to refer as 
a “yt of this his said bill. 

That in the month of July,'1875, as your orator is informed 
alk believes, the said Elisha , Loring made, executed, acknowl- 
edged, and delivered to the defendant, Charles A. Welch, a deed 
conveying to said Welch, in trust for the purposes therein named, 
an undivided three-fourths interest in and to the said lands, a copy 

of which last-named deed, taken from the record thereof in 
6 the oflice of the register of deeds in and for the said county 

of Houghton, is hereto annexed, marked Exhibit D, and 
made a part hereof. 

Referring to said Exhibit ““B” your orator shows that there is 
nothing therein contained conflicting with or in any manner im- 
pairing the right of your orator in and to the said lands, whether 
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as determined by the agreement made at the time of said purchase 


trom said Mason, or as stated in the agreement or declaration of. 


trust contained in sdid Exhibit “A,” and although your orator was 
advised of the execution of said deed shortly after the date thereof, 
he was not aware of the terms of the contract made concurrently 
with said deed between said Loring and the said Frue, of which 
Exhibit “C” is a copy, until the month of June or July last past. 

7. Since the final payment in February, 1869; upon the property 
purchased from Mason, your orator has had no other dealings with 
the said Loring, and has repeatedly attempted to procure an adjust- 
' ment and final settlement of his account with him, but has been 
unable to do so; in the month of October, 1871, the said Loring 
instituted a suit in this honorable court on the law side of said 
court against your orator, but never brought the same to trial, but 
in the month of June, 1874, voluntarily discontinued said suit with- 
out notice to your orator or his attorney. 

That while your orator had, for a long time, feared that the said 
Loring was intending to cheat and defraud him of his interest in 
the lands hereinbefore described, he had no evidence thereof until 
July last past, when he learned of the deed executed by the said 
Loring to the said Welch, as hereinbefore stated. Referring to 
such deed your orator shows that it, in express terms, asserts the 
ownership in and to an undivided three-fourths of said lands as ab- 
solute, and not in trust for himself and your orator. And your 
orator has just reason to fear that said Welch may, under said deed 
of trust, cxecute a conveyance which will deprive your orator of 
his right in said lands, unless he be restrained by the order of -this 
honorable court. 

8. The interest of your orator in said lands is of the value of 
twenty thousand dollars and upwards. 

In consideration of the premises your orator prays that aid of 
this honorable court to the end that the said defendants Elisha T. 
Loring and Charles A. Welch, respectfully, may fall, true, direct, 
and perfect answer make, though not upon oath, their answer upon 
oath being hereby expressly waived, according tu he best of 
their respective knowledge, information, and belief, to all and sin- 

gular the matters herein contained. 
7 2d. That said deed from said Elisha T. Loring so far as it 

conveys an undivided one-third of said premises belonging 
to your orator may be decreed to be in violation of the rights of 
your orators, and that the said Charles A. Welch be ordered and 
directed to release and convey to your orator one undivided one- 
third of said land, and in case of his neglect og refusal to execute, 
acknowledge, and deliver to your orator such deed within such time 
as may be provided by decree of this honorable court, that such de- 
cree may stand in lieu of such conveyance and invest in your orator 
the full right, title, and interest to such undivided one-third of said 
land. 

3d. That the said defendants may, pending this suit, be enjoined 
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from conveying, or in any manner incumbering, the said undivided 
one-third of said land. 

4th. That your orator may have such further or other relief as 
to the court shall seem meet, and that a writ of injunction in that 
behalf may issue out of and under the seal of this court. 

5th. That a writ of subpoena issue to the said defendants, Elisha 
T. Loring, and Charles A. Welch, in accordance with practice of 
this honorable court, commanding them, and each of them, by a 
certain day, and under a certain penalty therein inserted, to be and 
appear before this honorable court, then and there to answer the 
premises and to stand to, abide by, and perform such order or de- 
cree as shall be agreeable to equity. 

CHARLES H. PALMER. 
SHLEY POND, 


Sol. and of Counsel for Compl’t. 


EASTERN District oF MICHIGAN, 8s 

On this 20th day of December, A. D. 1875, before me, a United 
States circuit court commissioner, personally appeared Charles H. 
Palmer, and being by me duly sworn, made oath that he had read 
the ubove and foregoing bill of compl: Lint signed by him, and knew 
the contents thereof, and that the same is true of his own knowl- 
edge, except as to matters therein stated upon information and be- 
lief, and as to such matters he believes it to be true. 

ADDISON MANDELL, 
Commissioner Circuit U. S., astern Dis’t of Mich. 


Exurpit A. 


OO 


This agreement made the eighteenth (18) day of June, one thou- 
sand eight hundred and sixty-eight, between Thomas F. Mason, of 
the city, county and State of New York, of the first part, and E lisha 
T. Loring, trustee, of the city of Boston, county of Suffolk, State of 
Mass. 

Witnesseth, that said party of the first part, in consideration of 
the sum of .wenty thousand dollars to be paid as hereinafter men- 
tioned, hereby agree to sell unto the said party of the second part, 
all the following “described premises, to wit: situated in the county 
of Houghton and State of Michigan, the north half of the northwest 
quarter, and the northwest quarter of the southwest quarter of sec- 
tion twenty-three, in township fifty-six, north of range thirty-three 
west; which said premises the said party of the second part hereby 
agree to purchase and pay for in manner following, to wit: the sum 
of five thousand dollars on the execution and delivery of this instru- 
ment, the sam of seventy-five hundred dollars at the expiration of 
six months from the date thereof, and the sum of seventy-five hun- 
dred dollars to be paid eight months after the date thereof, with 
interest on the sum of fifteen thousand dollars, at and after the rate 
of seven per cent. per annum, from the date of this instrument till 
the same shall be paid. 
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It is further agreed, between the parties of this instrument, that 
said Mason, the party of the first part, will receive the said sum of 
fifteen thousand dollars or : any part thereof, at any time prior to the 
dates of payment herein before mentioned, and that upon the pay- 
ment of the entire sum of fifteen thousand dollars and interest, the 
party of the first part shall make, execute, and deliv er to the party 
of the second part or his assigns, a proper deed for the conveying 
and assuring to him the tee simple of said premises free from all 
incumbrances, which deed shall contain a general warranty and the 
usual full covenants. 

It is further agreed that said party of the second part shall be 
entitled to immediate possession of said lands and premises herein 
described, and shall pay all taxes or assessments of every name and 
nature assessed and imposed on said lands and premises after this 
date. 

It is further hereby expressly understood and agreed, that the said 

terms of payment mentioned in this contract are hereby made 
9 material, and that the failure to pay any of said installments 

or interest on the days named for the payment thereof, shall 
render this contract absolutely null and void and that any install- 
ment paid before such failure, shall, by such failure, be forfeited, 
and that whatever amount may be paid, any failure of payment of 
any of said installments and interests, as the same shall fall due and 
become payable, shall make this contract absolutely void, and all 
rights, interests or titles under this contract shall be forfeited, and 
all and every equity and right in the said party of the second part, 
his heirs or assigns, shall thereby determine and become void. The 
clause in this contract, mentioned relative to the execution of a deed 
of the said party of the second part, being by the agreement of the 
parties hereto expressly made subject to the agreement, of forfeiture 
in case of any failure of payment of said installments, and interest 
on the same shall fall due and become payable. 

It is further nnderstood and agreed, that each and every of the 
stipulations hereinbefore in this contract mentioned, shall apply to 
and bind the heirs, executors, administrators, or assigns of the 
respective parties. 

In witness whereof the parties to these presents have hereunto 
set their hands and seals the day and year first above written. 

THOS. F. MASON. 
K. T. LORING, Trustee. 

Sealed and delivered in presence of— 

WM. HART SMITH, 
As to signature of TT. FEF’. Mason. 
H. F. ATWOOD, 
As to signature of Kk. T. Loring, Trustee. 


Boston, March 16, 1869. 
Whereas Thos. F. Mason has deeded to E. T. Loring, in trust, 
the lands described in the within document, and rec’d therefor 
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in payment the sum mentioned therein, with the interest; 
therefore, be it known, for value rec’d, 1 hereby acknowledge 
that C. H. Palmer, or Wm. B. Frue, one or either of them, jointly or 
separately, are the owners of the undivided one-fourth part of said 
lands, and I hereby obligate myself, heirs, and executors to account 
to said Palmer, or his assigns for one-fourth part ree’d for the 
lands in question whenever a sale shall be made of the same. 
ELISHA T. LORING. 
Witness : | 
JAMES MOORE. 


10 Exursit B. 
[United States Revenue Stamp, five dollars, cancelled. | 
Quit Claim Deed, Elisha T. Loring to William B. Frue. 


This indenture made the twenty-second day of May, in the year 
of our Lord one thousand eight hundred and sixty-nine, between 
Elisha T. Loring, of the city of Boston, in the commonwealth of 
Massachusetts, of the first part, and William B. Frue,. of the county 
of Houghton, and State of Michigan, of the second part, witnesseth 
that the said party of the first party, for and in consideration of the 
sum of five thousand dollars to him in hand paid by the said party 
of the second part, the receipt whereof is hereby confessed and ac- 
knowledged, does by these presents grant, bargain, sell, remise, 
release, and forever quit claim unto the said party of the second 
part, and to his heirs and assigns forever, the undivided one-fourth 
interest of the following-described tracts of land situated in the 
county of Houghton, and State of Michigan, viz., the north half of 
the northwest quarter, and the northwest quarter of the southwest 
quarter of section No. twenty-three, (23) ; intownship No. fifty-six (56) 
north of range thirty-three (33) west, containing one hundred and 
twenty acres, more or less, together with all and singular the 
hereditaments and appurtenances thereunto belonging or in anywise 
appertaining. ‘To have and to hold the said premises above de- 
scribed to the said party of the second part, and to his heirs and 
assigns, to the sole and only proper use, benefit, and behoof, of the 
said party of the second part, his heirs and assigns forever. 

In witness whereof, the said party of the first part have hereunto 
set his hand and seal the day and year first above written. 

ELISHA T. LORING. [sEat.] 

Signed, sealed, and delivered in presence of— 

DAN. H. BALL. 
J. H. CHANDELKR. 


STATE OF MICHIGAN, 
County of Houghton, 


On this twenty-second day of May, one thousand eight hundred 
and sixty-nine, before me, a notary public for said county, person- 
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ally came the above-named Elisha T. Loring, known to me to be the 
person who executed the foregoing instrument, and acknowledged 
the same to be his free act and deed. 
DAN. H. HALL, 
Notary Public. 


Ree’d for record, May 22d, A. D. 1869, at 10 o’clock, A. M. 
ALEX. POPE, 
Register. 


1] STATE OF MICHIGAN, ? 
County of Houghton, \ 
OrricE oF County CLERK AND Re@isTeR OF DEEDs. 
[, Roland H. Brelsford, register of deeds of said county, do 
hereby certify that the annexed is a true and accurate copy of the 
original record of a quit claim from Elisha T. Loring to Wm. B. 
Frue, in my custody and keeping, as such register; that I have 
‘arefully compared said copy with said original record, and that 
the same is a true and accurate copy of said original and of the whole 
of the same. 
[CIRCUIT COURT SEAL. ] ROLAND H. BRELSFORD, 
( ounty b/ rk and Register of Deeds, Houghton Co., Mich. 
Dated Houghton, Mich., October 30th, 1874. 


& s : 


EXxuHisit * C,”’ 


Articles of agreement, made and entered into this twenty-second 
day of May, A. D. one thousand eight hundred and sixty-nine, by 
and between Elisha T. Loring, of the city of Boston, in the State 
of Massachusetts, of the one part, and Wilham B. Frue, of the 
county of Houghton and State of Michigan, party of the second 
part, witnesseth, that whereas the following iands situated in the 
county of Houghton and State of Michigan, viz: the north half of 
the northwest quarter and the northwest quarter of the southwest 
quarter of section No, twenty-three, (23,) in township No. fifty-six, 
(56,) north of range No. thirty-three (33) west, have been pur- 
chased by said parties in the name of said Elisha T. Loring as 
trustee, said William B. Frue being entitled to the beneficiary 
interest in the undivided one-fourth of said lands; 

And whereas said Elisha T. Loring has by quit-claim deed, 
dated this day, conveyed to said William B. Frue the legal title to 
said undivided one-fourth of said lands in fee simple ; 

Therefore, in consideration of the premises and of the mutual 
covenants and agreements of the said parties, each to the other, as 
herein mentioned, the said parties do mutually covenant and agree 
to and with each other as follows: 

The said Elisha T. Loring does hereby covenant and agree to 
and with said William B. Frue— 

First. That he will not sell his interest in said lands, nor any 
part thereof, to any person or persons other than said Frue until he 


lc 


lo lM 
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ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 9 


has first given said Frue an opportunity to purchase the same at 

the same prices and on the same terms as he can obtain from such 
other persons, and until said Frue has declined to purchase, 

12 or neglected for sixty days after notice of such proposal so 
to purchase. 

Second. That if said Frue shall desire to sell said lands at a price 
that can be obtained therefor, said Loring will join said Frue ina 
conveyance and sale thereof, unless he shall elect to purchase the 
interest of said Frue therein at the same rate that can be obtained 
for the whole as aforesaid, and shall so purchase and pay for said 
Frue’s interest within ninety days after notice of said Frue’s desire 
to sell as aforesaid. 

In consideration of the foregoing agreements and covenants, said 
Frue does hereby covenant and agree to and with said Loring, that 
he will give to said Loring the same preference of right to purchase 
his entire interest in said lands as said Loring gives to him as afore- 
said, on the same conditions and subject to the same limitations as 
above specified ; and, further, if said Loring shall desire to sell said 
lands at any price that can be obtained therefor, that he will join in 
such sale and conveyance thereof, unless said Frue shall elect to 
purchase said Loring’s interest therein at the same price that can be 
obtained therefor, and shall purchase and pay for the same within 
the same time after notice as above specified. 

In case either party declines to purchase the interest of the other, 
after notice as specified in the first subdivision of the above mutual 
agreements, he is to execute, under bis hand and seal, acknowledge, 
and deliver to the other party, a release of such other party from 
his agreement and covenant in said first subdivision contained. 

The covenants and agreements herein contained are hereby de- 
clared to be binding on the respective heirs, representatives, and 
assigns of said parties, and shall continue in force until rendered 
void by a sale of the property or a release duly executed. 

In testimony whereof the said parties have hereunto set their 
hands and seals, the day and year first above written. 


(Signed) ELISHA T. LORING.  [sEaL 
(Signed) WILLIAM B. FRUE.  [szat. 


Signed, sealed and delivered in presence of— 
DAN. H. BALL. 
J. H. CHANDLER. 


U.S. Int. Revenue stamp cancelled, six cents, cancelled. 


‘13 SraTe OF MICHIGAN, ting 


Houghton County, 


On this twenty- -second day of May, A. D. 1869, before me, a 
notary public in and for said county, personally came Elisha T. 
Loring and William B. Frue, known to me to be the identical per- 
sons who executed the foregoing instrument, who severally acknowl- 


2—814 
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edged that they executed the same for the uses and purposes therein 
mentioned. 
DAN. H. BALL, 
Notary Public. 
Exursit “ D.” 


Trust Deed.—Elisha T. Loring to Chas. A. Welch, N. 3 of NE. 
3, and N.W. } of 8.W. }, sec. 23, T. 56 N. 33 W. 


To all persons to whom these presents shall come, I, Elisha T. 
Loring, of Boston, in the county of Suffolk, and commonwealth 
’ of Mass., gentleman, send greeting: 


Whereas I am seized in fee simple of three undivided fourth 
a of the following described lands, situated in the county of 
foughton, and State “of Michigan, viz: 


The north half of the northwest quarter, and northwest quarter 
of the southwest quarter of section No. 23, in township No. 56 N. 
of range No. 33 west, containing one hundred and twenty acres, 
more or less, and one William B. Frue is seized in fee simple of the 
other undivided fourth part thereof, and by an agreement between 
me and said Frue, dated May 22d, 1869, and recorded with deeds 
of the county of Houghton, State of Michigan, on the same day, 
each of the parties thereto covenanted with the other not to sell his 
interest in said lands, or any part thereof, to any other person or 
persons, for any price, until an opportunity to purchase at the same 
price and terms had been offered to the other party to said agree- 
ment, and such other party had refused or neglected for sixty days 
after such notice to purchase; and also, that if either desired to 


sell said lands at a price obtainable, the other party would join in — 


the conveyance, or within ninety days after notice of such desire 
buy the share of the one desirous to sell at a proportional price. 
iad: be it known that I, the said Elisha T. Loring, in considera- 
tion of one dollar to me paid by Charles A. Welch, of Waltham, in 
the county of Middlesex, and said commonwealth, counsellor at law, 
the receipt whereof is hereby : acknowledged, and for other good and 
valuable considerations do hereby grant, bargain, sell, and convey 
to the said Charles A. Welch all my right, title, and claim in the 
lands aforesaid, with all my rights in the covenants and 
14 agreements of said indenture between said Frue and me, and 
subject to the covenants on my part therein contained. 

To have and to hold the same to the said Charles A. Welch 
and his heirs; in trust, nevertheless, to and for the following uses, 
intents, and purposes: That is to say, in trust to hold the same 
subject to the covenants and agreements in said indenture contained 
until the death of me, the said Elisha T. Loring; and if I shall de- 
cease before fifteen years from this date, until the end of said fif- 
teen years, and then to transfer and convey the same to my two 
sons, Thacher Loring and Charles W. Loring, and their heirs for- 
ever; but if during said time [ shall request in writing the said 


4 
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Welch to sell and convey the same, or if after ny death my sons 
shall so request, said Welch shall do soas far as he can in conformity 
with the agreements and covenants contained in the agreement be- 
fore set forth between me and said True, and in case of such sale 
the proceeds are to be conveyed at my death, or if I have before 
that time deceased, at once to my two sons and their heirs, the 
proceeds being kept properly and safely invested till such time. 

The said Welch is not, however, to be bound by the acceptance 
of this deed to pay any taxes or expenses of any sort or kind upon 
the premises. . : 

In witness whereof, I, the said Elisha T. Loring, have hereunto 
set my hand and seal this first day of July, A. D. eighteen hundred 


and seventy-five. 
ELISHA T. LORING. 
In presence of— 
FRANCIS C. WELCH. 
ALICE L. HOBBS. 


STATE OF Mass., City or Boston, : ve, 
County of Suffolk, § °°’ 

Be it remembered that on the second day of July, A. D. 1875, 
before me, James B. Bell, a commissioner of deeds for the State of 
Michigan, duly commissioned and sworn in and for the county and 
State aforesaid, residing in said city of Boston, personally came 
Elisha T. Loring, known to me to be the same person who, executed 
the foregoing instrument, and acknowledged the same to be his 
free act and deed. 

In witness whereof I have hereunto set my hand and affixed 
my official seal as a commissioner of deeds for the State of Michigan 
at said city of Boston, in the county aforesaid, on the day and year 


last above written. 
JAMES B. BELL, 
Commissioner of Deeds for the State of Michigan. 


Received for record the 8th day of July, A. D. 1875, at 10 o’clock 
a. mM. 


15 And afterwards, to wit, on the 8th day of January, A. D. 

1876, a certain proof of service of subpcena duly issued in 
said cause on the 20th day of December, A. D. 1875, was filed in 
the office of the clerk of this court, which subpcena with want of 
service was i: the words and figures following, to wit: 


Subpena returned, non est inventus. 


Circuit Court of the United States of America, for the sixth Circuit 
and Eastern District of Michigan, sitting in chancery. 
The President of the United States of America, to Elisha T. Loring 
suBP@NA, and Charles A. Welch, residents of the city of Boston, 
SEAL. in the State of Massachusetts, who are citizens of the 
State of Massachusetts : 


neta intent tt ha dite Mian, is cain 


eG N 
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You are hereby commanded to be and appear in the circuit court 
of the United States of America, for the sixth circuit and eastern 
district of Michigan, sitting in chancery, beforefore the judges 
thereof, at the district court room, in the city of Detroit, on the first 
Monday of January next ensuing, then and there to answer unto a 
bill of complaint exhibited against you as defendants, by Charles H. 
Palmer, of the city of P ontiac, in the State of Michigan, who isa 
citizen of the State of Michigan, as complainant. And this you 
shall in nowise omit, under the penalty of one thousand dollars. 

Witness the Hon. Morrison R. W aite, chief justice of the Supreme 
Court of the United States, this tw entieth day of December, in the 
year of our Lord one thousand eight hundred and seventy-five, and 


of the independence of the U nited States the one hundredth. 
ADDISON MANDELL, Clerk. 


Memorandum. 


The above named defendants are required to enter their appear- 
ance in this suit with the clerk of this court, at his office in the city 
of Detroit, on or before the day to which this writ of subpcena is 
returnable, otherwise the bill of complaint in this cause will be 
taken pro confesso against said defendant. 


ADDISON MANDELL, Clerk. 


16 Eastern District or MICHIGAN, s 

I hereby certify and return that on the day of A ae i 
1876, I made diligent search for the within named defendants and 
could not find them within my bailiwick of Detroit. 


Fees service $2.00 
JOSEPH R. BENNET, 
U.S. Ma 

By A. STERNBERG, Depaty. 

Endorsed: No. 1982: Circuit court of the United States for the 
sixth circuit and eastern district of Michigan, in chancery. Charles 
H. Palmer, comp’t, vs. Elisha T. Loring and Charles A. Welch. 
Subpena. Returned and filed January 8, 1876. A. Mandell, clerk. 


17 And afterwards, to wit, on the 10th day of January, A. D. 
1876, a certain affidavit was filed in the office of the clerk of 
this court, which affidavit was in the words and figures following, 
to wit: 
Affidavit of Non-Residence of Defendants, &c. 
Circuit Court of the United States for the Kastern District of Michi- 
gan. In Chancery. 


CuHaRLes H. PALMER 
| vs. 
Exvisua T. Lorine AND CHARLES A. WELCH. 
Eastern District oF MICHIGAN, ss: 
Charles H. Palmer, being duly sworn, deposes and says that he 


i smi 
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is complainant in the above-entitled cause; that a bill has been filed 
to enforce an equitable claim against certain lands lying within said 
State and eastern district of Michigan particularly described in said 
bill; that said defendants are non-residents of said State and district ; 
that they reside in the city of Boston, in the State of Massachusetts ; 
that a subpeena has been issued and returned without service upon 
said defendants for the reason that they could not be found within 
the said eastern district of Michigan, and neither of said defendants 
have voluntarily appeared in this suit. 


CHARLES H. PALMER. 


Subscribed and sworn to before me, this 8th day of January, A. 
D. 1876. 
ADDISON MANDELL, 
Comm. of Circuit Court U. S., Kastern Dist. of Mich. 


Endorsed: 1982. U.S. circuit, in ch. Charles H. Palmer vs. 
Elisha T. Loring and Charles A. Welch. Affidavit for order for 
service, &c. Filed in open court Janu. 13, 1876. A. Mandell, 


el’k. 


18 And afterwards, to wit, and now on this day, that is tosay: 
at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 


journment at the district court room in the city of Detroit,on Mon- 


day, the tenth day of January, in the year one thousand eight 
hundred and seventy-six. 
Present: The Honorable Halmer H. Emmons, circuit judge. 


CHarLes H. PaLMMr, Compl’t, 
| vs. In Equity. 
Evisua T. Lorine anp CHarLes A. Wetcu, Def’ts. 


[t appearing to the court by the affidavit of Charles H. Palmer 
that the bill is filed in this cause to enforce an equitable claim in 
favor of the complainant against certain real property within said 
eastern district of Michigan, and that said defendants are not, nor 
are either of them, inhabitants of said district, but that they reside 
at the city of Boston, in the State of Massachusetts ; that asubpcena 
has been duly issued and returned without service upon said defend- 
aunts, because they could not be tound within said distrtet, and that 
said defendants have not voluntarily appeared in this suit, it is now 
on motion of Ashley Pond, solicitor and of counsel for the com- 
plainant, ordered that said defendants, Elisha T. Loring and Charles 
A. Welch, appear and plead answer, or demur to the complainant’ 8 
bill on or before the tirst Monday of March next. 

And it is further ordered that this order be served by delivering 
a certified copy thereof to each of said defendants, wherever they 
may be found, within twenty days from the date hereof. 


Ne RR a 
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19 And afterwards, to wit, on the 21st day of January, A. D. 

1876, «a certain certified copy of order for appearance of 
defendants, with proof of service, was filed in the office of the 
elerk of this court, which order and proof of service was in the 
words and figures following, to wit: 


Certified copy of Order for Appearance of Defendants, with Proof of 
Personal Service thereof. 

At a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to 
adjournment at the district court-room, in the city of Detroit, on 
Monday, the tenth day of January, in the year one thousand eight 
hundred and seventy-six. Present, Honorable Halmer H. Emmons, 
circuit judge. 

CuHarLes H. Parmer, Complainant, 
vs. 
Exvisoa T. Lorntrna and CuarLes A. WELCH, 
Defendants. 

It appearing to the court, by the affidavit of Charles H. Palmer, 
that the bill is filed in this cause to enforce an equitable claim in 
favor of the claimant against certain real property within said 
eastern district of Michigan, and that said defendants are not, nor 
are either of them, inhabitants of said district, but that they reside 
at the city of Boston, in the State of Massachusetts, that a subpoena 
has been duly issued and returned without service upon said 
defendants, because they could not be found within said district, 
and that said defendants have not voluntarily appeared: in this 
suit, it is now, on motion of Ashley Pond, solicitor and of counsel 
for the complainant, ordered that said defendants, Elisha T. Lor- 
ing and Charles A. Welch, appear and plead, answer or demur to 
the complainant’s bill on or before the first Monday of March next. 

And it is further ordered that this order be served by delivering 
a certified copy thereof to each of said defendants, wherever they 
may be found, within twenty days from the date hereof. 


Tue Unirep States oF AMERICA, 
Eastern District of Michigan, k 

I, Addison Mandell, clerk of the circuit court of the United 
States for the eastern district of Michigan, do hereby certify that 
the above and foregoing is a true copy of an order entered upon 

the journal of the proceedings of said court in the cause 
20 therein entitled; that I have compared same with the 

original entry of said order, and it is a true transcript 
therefrom and of the whole thereof. 

Witness my official signature, and the seal of said court, at De- 
troit, in said district, this eleventh day of January, in the year of 
our Lord one thousand eight hundred and seventy-six, and of the 
independence of the United States of America the one hundredth. 

[ SEAL. | ADDISON a 
k. 


{ In Equity. 
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Unitep States oF AMERICA, 
District of Massachusetts, 


Robert B. Weiss, being duly sworn, deposes and says that on the 
18th and 19th days of January, A. D. 1876, he delivered a certified 
copy of the order upon which this affidavit is endorsed, to Elisha T. 
Loring, and a like copy to Charles A. Welch, at the city of Boston, 


in said district. 
ROBT. B. WEISS. 


Subscribed and sworn to by the said Robt. B. Weiss, this 19th 


day of January, A. D. 1876, before me. 
ELIAS MERWIN, 


U. S. Commissioner. 


Endorsed: No. 1982. Circuit court of the United States for the 
eastern district of Michigan. Charles H. Palmer vs. Elias T. Loring 
and Charles A. Welch. Certified copy of order, filed January 21st, 

1876. Jno. Graves, dep’y cl’k. 


8S - 


21 And afterwards, to wit, on the Ist day of February, A. D. 
1876, a certain precipe was filed in the offiee of the clerk 
of this court, which preecipe was in the words and figures following, 
to wit: 
Precipe for appearance of Charles A. Welch. 
Circuit Court of the United States, for the Eastern District of 
| Michigan. In Equity. 

CHARLES H. Patmer vs. Evisua T. Lorine and Cu. A. WELCH. 

Addison Mandell, Clerk: 


Please enter my appearanc as solicitor for defendant, Charles A. 
Welch, in the above-entitled cause. 
ALFRED RUSSELL. 


Endorsed: No, 1982. Circuit court of the United States for the 
east. dist. of Mich., in equity. Ch. H. Palmer vs. Elisha Loring 
and Ch. A. Welch. Entry of appearance filed Feb’y 1, ’76. A. 

Mandell, cl’k. 


22 And afterwards, to wit, on the first day of February, A. D. 

1876, the appearance of the defendant, Charles A. Welch, in 
the above-entitled cause, was duly entered in the book of common 
orders kept by the clerk of this court in his office, in the words and 
figures following, to wit: 


Entry of Appearance of Charles A. Welch. 
Feb’y 1, 1876. In Equity. 


CuHaRLes H. PaumMeErR, Compl’t, 
vs. 
Exisua T. Lorine and Cuas. A. Wetcu, Deft’s. 
On filing preecipe in this cause and on motion of Alfred Russell, 
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solicitor for defendant, it is ordered that the appearance of said 
defendant, Charles A. Welch, by him as his solicitor, be and the 
same is hereby entered. 
Entered by order of 
ALFRED RUSSELL, 
Sol. for Def’t Welch. 
Per A. MANDELL, CVk. 


23 And afterwards, to wit, on the 8th day of February, A. D. 
1876, a certain preecipe was filed in the office of the clerk of 
this court, which preecipe wus in the words and figures following, 
to wit: : 
Precipe for Appearance of Elisha T. Loring. 
Circuit Court of the United States for the Eastern District of Mich- 
igan. In Equity. 


Cu. H. PALMER 
vs. 


Evisua T. Lorine, impleaded with Cu. A. WELcH. 


To Addison Mandell, clerk of said Court: 

Please enter the appearance of the said defendant, Elisha T. Lor- 
ing, by me as his solicitor. . 
EDWARD D. SOHIER, 

_ 9 Tremont St., Boston. 


Endorsed: No. 1982. U. 8. Cireuit Court for East. Dist. of Mich. 
In Equity. Ch. 1. Palmer vs. Elisha T. Loring impleaded with 
Ch. A. Welch. Entry of appearance filed in clerk’s office Feb’y 8, 

1876. A. Mandell, Cl’k. 


24 And afterwards, to wit, on the eighth day of February, 

A. D. 1876, the appearance of the defendant, Elisha T. Lor- 
ing, in the above-entitled cause was duly entered in the book of 
common rules, kept by the clerk of this court in his office, in the 
words and figures following, to wit: 


Appearance of Def’t, Elisha T. Loring. 
Feb'y 8, 1876. In Equity. 
CuHarLEs H. Patmer, Compl’t, 
vs. 
Exvisna T. Lorine and Cuartes A. We cu, Def’ts. 


On filing precipe in this cause, and on motion of Edward D., 
Sohier, solicitor for said defendant, Elisha T. Loring, ordered that 
the appearance of said defendant, Loring, by him as his solicitor, 
be, and the same is hereby, entered. 

Entered by order of— 

EDWARD D. SOHIER, 
Sol. for Def’t Loring. 
Per A. MANDELL, Cl’. 


Mo * 
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25 And afterwards, to wit, on the 25th day of February, A. D. 

1876, a certain demurrer was filed in the office of the clerk 
of this court, which demurrer was in the words and figures follow- 
ing, to wit: 


Demurrer of Elisha T. Loring. 


United States of America, Circuit Court of the United States for 
the Eastern District of Michigan. 


CuarLes H. PALMerR vs. CHARLES A. WELCH ef al. 


The Demurrer of Elisha T. Loring, one of the defendants named in 
said bill. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in said complainant’s bill con- 
tained to be true, in manner and form, as the same are therein and 
thereby set forth and alleged, doth demur to said bill, and for 
causes of demurrer showeth : 

First. That the complainant hath not, in and by. his said bill, 
made or stated such a case as entitles him, in a court of equity, to 
any discovery from this defendant or relief against him as to the 
matters contained in said bill or any of them. 

Second. That the complainant’s title to relief, as set forth in his 
bill, is uncertain and vague, and the grounds thereof, as stated by 
him, are vague, uncertain, and contradictory. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, this defendant doth demur thereto, and prays 
the judgment of this honorable court, whether he shall be compelled 
to make any further answer to said bill, and humbly prays to be 
hence dismissed with his reasonable costs in this behalf sustained. 

ELISHA T. LORING, 
By his Solicitor, EDWARD D. SOHIER. 


I hereby certify that, in my opinion, the above demurrer is well 


founded in point of law. 
EDWARD D. SOHIER, 
Solicitor for Klisha T. Loring. 


26 U.S. or America, Mass. Dist. : 
Boston, February 23d, 1876. 


Personally appeared Elisha T. Loring, by Lafayette Burr, his at- 


. torney is fact, and made solemn oath that the foregoing demurrer 


is not interposed for delay before me. 
[ SEAL. ] JOHN G. STETSON, 
: U. 8. Commissioner. 


Endorsed : No. 1982. U. 8. circuit court, E. D. Mich., in equity. 
Charles H. Palmer, comp., vs. Elisha T. Loring et al. Demurrer of 
def’t Loring, filed Feb’y 25, 1876. A. Mandell, cl’k. 

3—814 
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27 And afterwards to wit, on the 25th day of February, A. 

D. 1876, a certain demurrer was filed in the office of the 
clerk of this court, which demurrer was in the words and figures 
following, to wit: 


Separate Demurrer of Charles A. Welch. 


United States of America, Circuit Court of the United States for 
the Fastern District of Michigan. 


CHARLES H. PALMER vs. CHARLES A. WELCH et al. 


The Demurrer of Charles A. Welch, one of the Defendants named 
in said bill. 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in said complainant’s bill con- 
tained; to be true in manner and form as the same are therein and 
thereby set forth and alleged, doth demur to said bill, and for causes 
of demurrer showeth : 

First. That the complainant hath not in and by his said bill made 
or stated such a case as entitles him in a court of equity to any dis- 
covery from this defendant or relief against -him as to the matters 
contained in said bill or any of them. 

Second. That it appears by the plaintiff’s bill that certain persons, 
named therein as Thacher Loring and Charles W. Loring, should 
be parties thereto. 

Third. That the complainant’s title to relief as set forth in his 
said bill, is uncertain and vague, and the grounds thereof as stated 
by him are vague, uncertain, and contradictory. 

Wherefore, ‘and for divers other good causes of demurrer appear- 
ing in the said bill, this defendant doth demur thereto and pray the 
judgment of this ‘honorable court, whether he shall be compelled 
to make any further answer to said bill, and humbly prays to 
be hence dismissed with his reasonable costs in this behalf sus- 


tained. 
ALFRED RUSSELL, 
ol. for Def’?t Welch. 


I hereby certify that in my apie, the above demurrer is well 


founded in point of law. 
ALFRED RUSSELL, 


Counsellor-at-Law. 


28 U. 8. or America, Mass. Dist. 
Boston, February 23d, 1876. 
Personally appeared Charles A. Welch, one of the above-named 
defendants, and made solemn oath that the foregoing demurrer is 


not interposed for delay. 
Before me, 


[ SEAL. ] JOHN G. STETSON, 
U. S. Commissioner. 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 19 


Endorsed: No. 1982. U. 8S. circuit, E. D. M:zh. In equity. 
Chas. H. Palmer vs. Elisha T. Loring and Chas. A. Welch. Sepa- 
rate demurrer of Chas. A. Welsh, filed Feb’y 25th, 1876. A. Man- 
dell, cl’k. 


29 And afterwards, to wit, on the 6th day of March, A. D. 1876, 

a certain order setting demurrer for argument was filed and 
entered in the office of the clerk of this court, which order was in 
the words and figures following, to wit : 


Order setting down Demurrer for Argument. 


Circuit Court of the United States for the Eastern District of 
Michigan. 
CHARLES H. PALMER 
vs. In Chancery. 
Evisua T. Lortine anp CHARLES A. WELCH. 


And now comes the complainant by Ashley Pond, his solicitor, 
and sets down the demurrer interposed by the defendants Elisha T. 
Loring and Charles A. Welch, respectively, to the bill of complaint 


for argument. 
ASHLEY POND, 
Sol. for Comp?t. 


Endorsed : No. 1982. U. 8. circuit court, east. dist. Mich. In 
Eq. Chas. H. Palmer vs. Elisha T. Loring. Order of setting down 
demurrer for argument. Entered and Filed March 6, 187€. A. 
Mandell, cl’k. 


30 And afterwards, to wit, on the 26th day of May, A. D. 1876, 
a certain note of issue was filed in the office of the clerk of 
this court, which note of issue was in the words and figures follow- 
ing, to wit: 
Note of Issue for June Term, 1876. 


State of Michigan, in the Circuit Court of the United States, for the 
Eeastern District of Michigan. In Equity. 


CHARLES H. PALMER 
vs. 
Exvisua T. Lorine, impleaded with Coartes A. WELCH. 

The above cause will be brought on for hearing at the next term 
of this court, notice having been served on the part of the defend- 
ant, Loring, on Ashley Pond, solicitor for the complainant, accord- 
ing to the rules of this court. You will please place said cause on 
the chancery docket of this court for said term. On plea and de- 
murrer. 


EDWARD D. SOHIER, 
Sol’r for Klisha T. Loring. 
To the Clerk of said Court. 


20 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


Endorsed: No. 1982. The circuit court of the U. 8., for E. 
D. Mich. In equity. Chas. H. Palmer vs. Elisha T. Loring, im- 
pleaded, &c. Note of issue. On demurrer to bill filed May 26, 
"76. A. Mandell, cl’k. 


31 And afterwards, to wit, on the 26th day of May, A. D. 1876, 

a certain note of issue was filed in the office of the clerk of 
this court, which note of issue was in the words and figures follow- 
ing, to wit: 

Note of Issue for June Term, 1876. 
State of Michigan, in the Circuit Court of the United States for the 
Eastern District of Michigan. In Equity. 
CHARLES H. PALMER 
vs, 
CHarRLEs A. WELCH, impleaded with Exisua T. Lortine. 

The above-entitled cause will be brought on for hearing at the 
next term of this court, notice having been served on the part of the 
def’t, Welch, on Ashley Pond, solicitor for the complainant, accord- 
ing to the rules of this court. You will please place said cause on 
the chancery docket of this court for said term. On plea and de- 


murrer. 
ALFRED RUSSELL, 
Sol’r for Deft Welch. 
To the Clerk of said Court. 


Endorsed: No. 1982. The circuit court of the U. S., for E. D. 
Mich. In equity. Chas. H. Palmer vs. Elisha T. Loring. Note of 
issue. Filed May 26, ’76. ‘A. Mandell, cl’k. 


32 And afterwards, to wit, on the 19th day of May, A. D. 1877, 
a certain note of issue was filed in the office of the clerk of this 
court, which note of issue was in the words and figures following, 
to wit : 
Note of Issue for June Term, 1877. 
State of Michigan, in the Circuit Court of the United States for the 
Eastern District of Michigan. In Chancery. 


Cuas. H. PALMER 
VS. > Note of Issue. 
Exisua T. Lortne and Cuaries A. WE cu. } 


This cause will be brought for on hearing, and is to be heard on 
demurrer at the next term of this court, notice of hearing having 
been served on Ashley Pond, sol. for compl’ t. 

Dated May 19th, A. D. 1877. 

Yours, &c., 


EDWARD D. SOHIER, 
Solicitor for Deft Loring. 
ALFRED RUSSELL, 
Sol’r for Def” t Welch, 
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To Addison Mandell, clerk. 

Endorsed: No. 1982. The U. 8S. circuit court for the East. Dist. 
of Michigan, in chancery. Charles H. Palmer, complainant, vs. 
Elisha T. Loring and Chas. A. Welch, defendants. Note of issue. 
Filed this 19th day of May, A. D. 1877. A. Mandell, clerk. 


33 And afterwards, to wit, and now on this day, that is to say, 
at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court room, in the city of Detroit, the 
ninth day of October, in the year one thousand eight hundred and 
seventy-seven. 
Present: The Honorable Henry b. Brown, district judge. 


CuarLes H. PatMer, Compl’t 
v8. In Equity: 
Evirua T. Lorrya anp Cuaries A. Wetcu, Def’ts. 


This cause being called is hereby continued for the term, and on 
motion of Alfred Russell, solicitor for defendant, Elisha T. ‘Loring, 
it is ordered that Charles I. Walker be, and he is hereby, substi- 
tuted as solicitor for said defendant. Loring in the place and stead 
of said Alfred Russel. 


54 And afterwards, to wit, on the 22d day of October, A. D. 

1877, a certain notice of hearing was filed in the office of 
the clerk of this court, which notice of hearing was in the words 
and figures following, to wit : 


Notice of Hearing for November Term, 1877. 


Circuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


CHARLES H. PALMER, Complainant, 
US. 
Evisoa T. Lorine and CHarutes A. Wetcna, Def’ts. 


To the clerk of said court: 
You will please place the above-entitled cause on the docket for 
the ensuing November term. 
Yours, ‘SOHIER, 
Sol’! for def’t Loring. 
C. lL. WALKER, 
Of Counsel. 
Detroit, October 22d, A. D. 1877 


Endorsed: No. 1982. Circuit court of the U.S. for east. dist. of 
Mich. Charles H. Palmer, compl’t, vs. Elisha T. Loring and Charles 
A. Welch, def’ts. Notice to place on docket notice of hearing, filed 
Oct. 22d, 1877. A. Mandell, cl’k. 
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35 And afterwards, to wit, and now on this day, that is to 
say, at a session of the circuit court of the United States for 
the eastern district of Michigan, continued and held at, pursuant to 
adjournment, at the district court room, in the city of Detroit, on 
Monday, the tenth day of December, in the year one thousand eight 
hundred and seventy seven. 
Present: The Honorable Henry b. Brown, district judge. 


CuarLes H. PatmMer, Complainant, 
vs. In Equity. 
i ata T. Lorine aND CuaRLes A. Wetcu, Defendants. 


This cause now coming on for hearing upon the demurrer of 
said defendants, is argued in part by counsel for ther espective par- 
ties, and continued for further hearing. 


386 . And afterwards, to wit, and now on this day, that is to 
say, at a session of the circuit court of the United States for 
the eastern district of Michigan, continued and held pursuant to 
adjournment, at the district court-room, in the city of Detroit, on 
Tuesday, the eleventh day of December, in the year one thousand 
eight hundred and seventy-seven, present the Honorable Henry B. 
Brown, district judge. 
CHARLES H. PALMER ) 
vs. >In Equity. 
Exisua T. Lorne and Cuartes A. Wetcu. } 


This cause again coming on for hearing upon the demurrer of 
said defendants, the arguments of counsel are concluded and the 
case subenttied. 


37 And afterwards, to wit, and now on this day, that is to 
say, at a session of the circuit court of the United States for 
the eastern district of Michigan, continued and held pursuant to 
adjournment, at the district court-room, in the city of Detroit, on 
Monday, the seventeenth day of December, in the year one thou- 
sand eight hundred and seventy-seven. Present, the Honorable 
Henry b. Brown, district judge. | 


CHARLEs H. PaLmMer, Complainant, . 
vs, Pras 
7 ry \ r f In Equity. 
Exvisua T. Lorine and CHarues A. WELCH, 
Defendants. 


The demurrer in this cause to complainant’s bill having been 
heretofore argued by counsel for the respective parties and sub- 
mitted, and the same having been duly considered, it is ordered 
that said demurrer be, and the same is hereby, sustained. 


38 And afterwards, to wit, on the 8th day of April, A. D. 1878, 
a certain amended bill of complaint was filed in the office of 
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the clerk of this court, which amended bill was in the words and 
figures following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


CHARLES H. PaLmer, Complainant, 


Us, 
Exisua T. Lorine and Cuarites A. Wetcu, Defendants. 
Amended Bill of Complaint. 


To the Judges of the Cireuit Court of the United States for the 

Eastern District of Michigan. In Equity: 

Your orator, Charles H. Palmer, of the city of Pontiae and State 
of Michigan, and a citizen of said State, brings this, his amended 
bill of complaint against Elisha T. Loring and Charles A. Welch, 
residents of the city of Boston, in the State of Massachusetts, and 
citizens of said State, and thereupon your orator complaius and 
shows as follows, to wit: 

1. That in the year 1856, and for a number of years thereafter, 
your orator was engaged with the said defendant, Elisha T. Loring 
and one William B. Frue, who at that time resided in the county of 
Houghton, in the State of Michigan, in the purchase of lands in the 
upper peninsula of the said State of Michigan, and in the formation of 
corporations, and in the purchase and sale of stocks of said corpor- 
ations engaged in mining in said upper peninsula, 

That during the period in which these transactions were 

39 carried on, such purchase and sale of lands and stock were for 

the most part made in the name of said Loring as trustee, 

and the stock belonging to your orator and said Frue in the newly 

organized companies also stood in the name of said Loring as 
trustee. 

That the title of said lands and stocks was taken in this manner 
for the purpose of convenience, and your orator and said Frue from 
time to time, each paid to said Loring large sums of money on 
account of transactions in which they were engaged. 

2. That in the month of June, 1868, your orator, together with 
the said Frue, purchased of Thomas F. Mason, of the city of New 
York, the following described lands, lying and being situate in the 
county of Houghton, in said State and eastern district of Michigan, 
to wit: The north one-half of the northwest quarter, and the north- 
west quarter of the southwest quarter of section number twenty- 
three (23) in township number filty-six (56) north of range number 
thirty-three (33) west, containing one hundred and twenty (120) 
acres of land; that said purchase was intended to be upon the joint 
account of said Loring, Frue and your orator, each sharing equally, 
provided the said Loring should desire an interest therein; that at 
the time it was made, the said Mason, Frue and your orator, were 
at the vitlage of Houghton aforesaid, but said Loring, who was at 
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that time in Boston, had not been advised that the purchase was 
contemplated; that your orator agreed to pay for said land twenty 
thousand dollars ($20,000), but as said Mason had not with him the 
form of land contract usually used by him, he declined to execute a 
formal contract for such purchase, until be returned to his home in 
the city of New York. 

A memorandum of the transaction was, however, made at the 
time, which was submitted to the said Mason, and by him assented 
to. 

Your orator thereupon wrote and addressed a letter to the said 
Loring at the city of Boston, and enclosed in said letter said mem- 

orandum, and instructed the said Loring to go to the city of 
40 . New York upon the return of the said Mason, and obtain 

from him a formal contract for the sale of said lands, in 
accordance with the agreement with your orator in that behalf 
as aforesaid, and further proposing to the said Loring that said 
purchase be made upon the joint account of himself, Frue and your 
orator; that said letter was mailed to said Loring from said village 
of Houghton, upon the 20th day of June, A. D. 1868; that upon the 
29th day of Juné aforesaid, your orator received from said Loring a 
telegraphic message accepting the proposition made té him as afore- 
said, and stating that he had closed the contract. 

And your orator received about this time letters by mail from 
said Loring, highly approving of said purchase, and reiterating his 
acceptance of the proposition made to him as aforesaid. 

And your orator annexes hereto a copy of the contract made by 
said Loring with said Mason, marked Exhibit “A.” Said contract 
by its terms runs to the said Elisha T. Loring as trustee, and 
your orator shows that said purchase was so made in the name of 
said Loring, and said contract executed to him as vendee there- 
under as trustee, in trust for the joint benefit of himself, the said 
Frue and your orator. 

3. That in the month of July next following, and after the com- 
pletion of said purchase, to wit: July, 1868, the said Loring and 
said Frue and your orator at the said village of Houghton agreed 
to and with each other that said lands should be held and owned 
by them jointly, the titles standing in the name of said Loring as 
trustee in that behalf, and your orator, upon information and belief, 
shows that the said Frue had, before that time, paid to the said 
Loring an amount sufficient, together with moneys belonging to 
said Frue, then in the hands of said ‘Loring, to pay his entire por- 
tion of the said purchase money. 

That in the month of November or early part of December, 1868, 
upon consultation by your orator with the said Loring at the city 
of Boston, in reference to providing funds to meet the remaining 
payments due upon’ said property, it was determined to sell stocks 

belonging to your orator standing in the name of said Loring 
41 as trustee, and your orator, a few days thereafter and prior 
to the 18th day of said December, sold stocks belonging to 
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him, in Waterbury, Connecticut, for fifteen thousand dollars, and 
instructed the said Loring to draw for that amount upon the parties 
purchasing, and said Loring shortly after said 18th day of Decem- 
ber informed your orator that he had collected the said money and 
had paid to said Mason the said installments upon the purchase of 
the land hereinbefore described, and your orator charges such to be 
the fact. 

And your orator further shows that said Loring at that time held 
stocks and other securities belonging to your orator of the market 
value of upwards of eight thousand dollars, which were subse- 
quently and in the early part of the year 1869, sold by said Loring, 
and upwards of eight thousand dollars received by him on account 
thereof, and that during the entire years of 1868 and 1869, the said 
Loring held in his hands moneys belonging to your orator, more 
than sufficient to pay all advances made by said Loring for your 
orator upon account of any and all transactions in which they were 
engaged, including the purchase made from said Mason as afore- 
said. 

4. In the month of March, 1869, the said Loring in a letter ad- 
dressed to your orator enclosed the contract entered into between 
the said Mason and himself as trustees as aforesaid, for the purchase 
of said premises as hereinbefore stated, and to said contract was 
annexed a memorandum agreement or declaration of trust in the 
handwriting of said Loring, and a copy of said contract and said 
agreement or declaration of trust is hereto annexed, marked “ Ex- 
hibit A,” and your orator prays leave to refer to the same as a part 
of this his bill of complaint. Referring to said “ Exhibit A,” your 
orator shows that his interest in said premises us therein defined, is 
stated as one-quarter instead of one-third, but he shows that no 
modification or change of the terms of the original agreement for 
the purchase of said property was ever made by and with the con- 
sent of your orator, but that said change was made by said Loring 

upon his own motion. 
42 5. That in the month of May, 1869, as your orator is in- 

formed and believes, said Loring made, executed, and deliv- 
ered to said Frue a deed for an undivided quarter of said property, 
a copy of which deed, taken from the record of the office of the 
register of deeds for said county of Houghton, is hereto annexed 
and marked “ Exhibit B,” and made a part hereof; and your orator, 
upon like information and belief, shows that simultaneously with 
the delivery of said deed an agreement was made and entered into 
between the said Frue and said Loring, eacb granting to the other 
the option of purchase in case either should desire to sell the said 
property, a copy of which agreement, taken from the record thereof 
in the oflfice of the register of deeds in and for said county of 
Houghton, is hereto annexed and marked Exhibit “ C,” to which 
your orator prays leave to refer as a part of this his said bill. 

6. That in the month of July, 1875, as your orator is informed 
and believes, the said Elisha T. Loring made, executed, acknowl- 
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edged, and delivered to the defendant, Charles A. Welch, a deed 
conveying to said Welch, in trust for the purposes therein named, 
an undivided three-fourths interest in and to the said lands, a copy 
of which last-named deed, taken trom the record thereof in the 
office of the register of deeds in and for the said county of Hough- 
ton, is hereto annexed, marked “ Exhibit D,” and made a part 
hereof. 

Referring to said Exhibit “ B,” your orator shows that there is 
nothing therein contained conflicting with, or in any manner im- 
pairing, the right of your orator in and to the said lands, whether 
as determined by the agreement made at the time of said purchase 
from said Mason, or as stated in the agreement or declaration of 
trust contained in said Exhibit “ A;” and, although your orator 
was advised of the execution of said deed shortly after the date 
thereof, he was not aware of the terms of the contract made concur- 
rently with said deed between said Loring and the said. Frue, of 
which Exhibit ‘*C” is a copy, until the month of June or July last 

past. — 3 
43 7. Since the final payment in February, 1869, upon the 

property purchased from Mason, your orator has had no 
other dealings with the said Loring, and has repeatedly attempted to 
procure an adjustment and final settlement of his account with him, 
but has been unable to do so. In the month of October, 1871, the 
said Loring instituted a suit in this honorable court on the law side 
of said court against your orator, but never brought the same to 
trial, but in the month of June, 1874, voluntarily discontinued said 
suit without notice to your orator or his attorney. That while your 
orator had for a long time feared that the said Loring was intend- 
ing to cheat and detraud him of his interest in the lands hereinbe- 
fore described, he had no evidence thereof until July last past, when 
he learned of the deed executed by the said Loring to the said 
Welch, as hereinbefore stated. Referring to such deed, your orator 
shows that it in express terms asserts the ownership in and to an 
undivided three-fourths of said land as absolute, and not in trust for 
himself and your orator. And your orator has just reason to fear 
that said Welch may, under said deed of trust, execute a convey- 
ance which will deprive your orator of his rights in said lands, un- 
less he be restrained by the order of this honorable court. 

8. The interest of your orator in said lands is of the value of 
twenty thousand dollars and upwards. 

In consideration of the premises, your orator prays the aid of 
this honorable court, to the end that the said defendants, Elisha T. 
Loring and Charles A. Welch, respectively, may full, true, direct, 
and perfect answer make, though not upon oath, being hereby ex- 
pressly waived, according to the best of their respective knowledge, 
information, and belief, to all and singular the matters herein con- 
tained. 

2d. That said deed from said Elisha T. Loring, so far as it con- 
veys an undivided one-third of said premises belonging to your 
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orator, may be decreed to be in violation of the rights of your 
orator, and that the said Charles A. Welch be ordered and 
44 directed to release and conv ey to your orator one undivided 
one-third of said land, and in case of his neglect or refusal to 
execute, acknowledge, and deliver to your orator such deed within 
such time as may be provided by decree of this honorable court, 
that such decree may stand in lieu of such conveyance, and invest 
in your orator the full right, title, and interest to such undivided 
one-third of said land. 
3d. That the said defendants may, pending this suit, be enjoined 
trom conveying or in any manner encumbering the said undivided 
one-third of said land.. 
4th. That your orator may have such further or other relief as to 
the court shall seem meet, and that a writ of injunction in that 
behalf may issue out of and under the seal of this court. 
5th. That a writ of subpcena issue to the said defendants, Elisha 
T. Loring and Charles A. Welch, in accordance with the practice 
of this honorable court, then and there to answer the premises and 
to stand to, abide, and perform such order or decree as shall be 


agreeable to equity. Onin i ae 


ASHLEY Ponp, 
Sol’r and of Counsel for Complainant. 


Eastern District of Michigan, ss: 

On this 28th day of March, A. D. 1878, before me, a United 
States commissioner, personally appeared C harles H. Palmer r, and 
being by me duly sworn, made oath that he had read the above and 
foregoing bill of complaint, signed by him, and knew the contents 
thereof, and that the same is true of his own knowledge, except 
as to matters therein stated upon information and belief, and as to 
such matters he believes it to be true. 

ADDISON MANDELL, 
‘Commis’r Circuit Court United States, Hast. Dist. of Mich. 


45 Exursit A. 


This agreement, made the 18th day of June, 1868, between 
Thomas F. Mason, of the city, county, and State of New York, of 
the first part, and Elisha T. Loring, trustee, of the city of Boston, 
county of Suffolk, State of Massachusetts. 

Witnesseth, that the said party of the first part, in consideration 
of the sum of twenty thousand dollars, to be paid as hereinafter 
mentioned, hereby agrees to sell unto the said party of the second 
part all the following described premises, to wit: Situated in the 
county of Houghton, and State of Michigan, the north half of the north- 
west quarter, and the northwest quarter of the southwest quarter of 
section 23,in township 56 north, of range 33 west. Which said 
premises the said party of the second part hereby agree to purchase 
aud pay for in manner following, to wit, the sum of five thousand 
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dollars on the execution and delivery of this instrument, the sum of 
seventy-five hundred dollars at the expiration of six months from the 
date thereof, and the sum of seventy-five hundred dollars to be paid 
eight months after the date thereof, with interest on the sum of 
fifteen thousand dollars, at and after the rate of seven per cent. 
per annum, from the date of this instrument until the same shall 
be paid. : 

It is further agreed between the parties to this instrument, that 
said Mason, the party of the first part, will receive the said sum of 
fifteen thousand dollars, or any part thereof, at any time prior tothe 
dates of payment hereinbefore mentioned, and that upon the payment 
of the entire sum of fifteen thousand dollars and interest, the party 
of the first part shall make, execute, and deliver to the party of 
the second part, or his assigns, a proper deed for the conveying 
and assuring to him the fee simple of said premises, free from all 
incumbrances, which deed shall contain a general warranty and the 
usual full covenants. 

It is further agreed that said party of the second part shall 

46 be entitled to the immediate possession of said lands and 

premises herein described, and shall pay all taxes or assess- 

ments of every name and nature assessed and imposed on said lands 
and premises after this date. 

It is further hereby expressly understood and agreed that the said 
times of payment mentioned in this contract are hereby made ma- 
terial, and that the failure to pay any of said installments or interest 
on the days named for the payment thereof, shall render this con- 
tract absolutely null and void, and that any installment paid before 
such failure, shall, by such failure, be forfeited. And that whatever 
amount may be paid, any failure of payment of any of said install- 
ments and interest as the same shall fall due and become payable, 
shall make this contract absolutely void, and all rights, interests, or 
titles under this contract shall be forfeited, and all and every equity 
and right in the said party of the second part, his heirs or assigns, 
shall thereby determine and become void, the clause in this contract 
mentioned relative to the execution of a deed to the said party of 
the second part being by the agreement of the parties hereto ex- 
pressly made subject to the agreement of forfeiture in case of any 
failure of payment of said installments and interest on the same as 
they shall fall due and become payable. 

It is further understood and agreed that each and every of the 


' stipulations hereinbefore in this contract mentioned, shall apply to 


and bind the heirs, executors, administrators, or assigns of the re- 
spective parties. In witness whereof the parties to these presents 
have hereunto set their hands an¢@ seals the day and year first above 
written. 
THOMAS F. MASON. 
KE. T. LORING, Trustee. 
Sealed and delivered in the presence of— 
WM. HART SMITH, as to signature of Thomas F. Mason. 
H. F. ATWOOD, as to signature of E. T. Loring, Trustee. 
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Boston, March 16th, 1859. 
Whereas, Thomas F. Mason has deeded to E. T. Loring in 
47 trust, the lands described in the within document, and received 
therefor in payment the sum mentioned therein with the in- 
terest, therefor, be it known that for value received I hereby 
acknowledge that C. H. Palmer or Wm. B. Frue, one or either of 
them, jointly or severally, are the owners of the undivided one- 
fourth part of said lands, and I hereby obligate myself, heirs, and ex- 
ecutors to account to said Palmer, or his assigns, for one-fourth part 
received for the lands in question whenever a sale shall be made of 
the same. 
| ELISHA T. LORING. 
Witness: JAMES MOORE. 
Exursit B. 
Quit Claim Deed, Elisha T. Loring to William B. Frue. 
(U.S. Rev. Stamp, $5, cancelled. } 

This indenture, made the 22d day of May, in the year of our Lord 
one thousand eight hundred and sixty-nine, between Elisha T. Lor- 
ing, of the city of Boston, in the commonwealth of Massachusetts, 
of the first part, and William B. Frue, of the county of Houghton, 
and State of Michigan, of the second part, witnesseth that the said 
party of the first part, for and in consideration of the snm of five 
thousand dollars to him in hand paid by the said party ofthe second 
part, the receipt whereof is hereby confessed and acknowledged, 
does by these presents grant, bargain, sell, remise, release, and for- 
ever quit claim unto the said party of the second part, and to his 
heirs and assigns forever, the undivided one-fourth interest in the 
following described tracts of land situated in the county of Hough- 
ton and State of Michigan, viz: the north half of the northwest 
quarter and the northwest quarter of the southwest quarter of sec- 
tion number twenty-three (23), in township number fifty-six (56), 
north of range thirty-three (33), west, containing one hundred and 
twenty acres, more or less, together with all and singular the here- 
ditaments and appurtenances thereunto belonging or in anywise ap- 

pertaining, to have and to hold the said premises above de- 
48 scribed to the said party of the second part, and to his heirs 

and assigns, to the sole and only proper use, benefit, and be- 
hoot of the said party of the second part, his heirs and assigns for- 
ever. In witness whereof the said party of the first part has here- 
unto set his hand and seal the day and year first above written. 

ELISHA 'T. LORING. [sBAL. ] 
Signed, sealed, and delivered in the presence of— 
| DAN. H. BALL. 
J. H. CHANDLER. 


State oF MIcHIGAN, ae 
County of Houghton, j 


On this 22d day of May, one thousand eight hundred and. sixty- 
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nine, before me, a notary public for said county, personally came 
the above-named Elisha T. Loring, known to me to be the person 
who executed the foregoing instrument, and acknowledged the same 


to be his free act and deed. 
DAN. H. BALL, 
Notary Public. 


Received for record May 22d, A. D. 1869, at 10 o’clock a. m. 
| ALEXANDER POPE, Register. 


STATE OF MICHIGAN, 
County of Houghton, 
OFFICE OF THE CouNTY CLERK AND REGISTER OF DEEDs. 
I, Roland H. Brelsford, register of deeds of said county, do hereby 
certify that the annexed is a true and accurate copy of the original 
record of a quit-claim deed from Elisha T. Loring to Wm. B. 
Frue, in my custody and keeping as such register, that I have care- 
fully compared said copy with said original record, and that the 
same is a true and accurate copy of said original, and of the whole 
of the same. 
Dated Houghton, Mich., Oct. 30th, 1874. 
ROLAND H. BRELSFORD, 
County Clerk and Register of Deeds, Houghton Co., Mich. 


49 Exuisit C. 


Articles of agreement, made and entered into this twenty-second 
day of May, A. D. one thousand eight hundred and sixty-nine, by and 
between Elisha T. Loring, of the city of Boston, in the State of 
Massachusetts, of the one part, and William B. Frue, of the county 
of Houghton and State of Michigan, party of the second part. Wit- 
nesseth, that whereas the following land, situated in the county of 
Houghton and State of Michigan, viz: the north half of the north- 
west quarter and the northwest quarter of the southwest quarter of 
section number twenty-three (23), in township number fifty-six (56), 
north of range number 33 west, have been purchased by said parties 
in the name of said Elisha T. Loring, as trustee, said William B. 
Frue being entitled to the beneficiary interest in the undivided one- 
fourth of said land. 

And whereas said Elisha T. Loring has, by quit-claim deed dated 
this day, conveyed to said William B. Frue, the legal title to said 
undivided one-fourth of said lands in fee simple; therefore, in con- 
sideration of the premises and of the mutual covenants and agree- 
ments of the said parties, each to the other as herein mentioned, the 
said parties do mutually covenant and agree to and with each other 
as follows: 

The said Elisha T. Loring does hereby covenant and agree to and 
with said Wiliiam B. Frue— 

That he will not sell his interest in said land nor any part 
thereof, to any person or persons other than said Frue, until he has 


celituanaaee 


+. 
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first given said Frue an opportunity to purchase the same at the 
same prices and on the same terms as he can obtain from such other 
persons, and until said Frue has declined to purchase or neglected 
for sixty days after notice of such proposal so to purchase. 

2. That if said Frue shall desire to sell said land at a price that 
can be obtained therefor, said Loring will join said Frue in a con- 

veyance and sale thereof, unless he shall elect to purchase the 
50 interest of said Frue therein at the same rate that can be ob- 

tained for the whole, as aforesaid, and shall so purchase and 
pay for said Frue’s interest within 90 days after notice of said Frue’s 
desire to sell as aforesaid. 

In consideration of the foregoing covenants and agreements, said 
Frue does hereby covenant and agree to and with said Loring 
that he will give to said Loring the same preference of right to 
purchase his entire interest in said lands as said Loring gives to 
him as aforesaid, on the same conditions and subject to the 
same limitations as above specified; and further, if said Loring 
shall desire to sell said lands at any price that can be obtained 
therefor, that he will join in such sale and conveyance thereof, 
unless said Frue shall elect to purchase said Loring’s interest 
therein at the same price that can be obtained therefor, and shall 
purchase and pay for the same within the same time, after notice 
as above specified. 

In case either party declines to purchase the interest of the 
other, after notice as specified in the first subdivision of the above 
mutual agreements, he is to execute under his hand and seal, 
acknowledge and deliver to the other party, a release of such other 
party from his agreement and covenant in said first subdivision 
contained. 

The covenants «nd agreements herein contained are hereby 
declared to be binding on the respective heirs, representatives, 
and assigns of said parties, and shall continue in force until ren- 
dered void by a sale of the property or a release duly executed. 

In testimony whereof, the said parties have hereunto set their 
hands and seals the day and year first above written. 

ELISHA T. LORING. [sea 
WILLIAM B. FRUE. See, 
Signed, sealed, and delivered in the presence of— 
DAN. H. BALL, 
J. H. CHANDLER. 


STATE OF MICHIGAN, sis 
County of Houghton, §~" ° 


On this twenty second day of May, A. D. 1869, before me, a 
notary public in and for said county, personally came Elisha 

51 T. Loring and William B. Frue, known to me to be the 
identical persons who executed the foregoing instrument, 

who severally a sorte ate that they executed the same for the 


uses and purposes therein mentioned. 
DAN. H. BALL, Notary Public. 
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Exursirt D. 
Trust Deed.—Elisha T. Loring to Charles A. Welch. 


To all persons to whom these presents shall come, I, Elisha T. Lor- 
ing, of Boston, in the county of Suffolk and commonwealth of 
Massachusetts, gentleman, send greeting: 


W hereas, I am seized in fee simple of three undivided one-fourth 
parts of the following described lands situated in the county of 
Houghton and State of Michigan, viz.: the north half of the north- 
west quarter and northwest quarter of the southwest quarter of 
section No. 23, in township No. 56, north of range No. 33 west, 
containing one hundred and twenty acres, more or less, and one 
William B. Frue is seized in fee simple of the other undivided 
one-fourth part thereof, aud by an agreement between me and said 
Frue, dated May 22, 1869, and recorded with deeds of the county 
of Houghton, State of Michigan, on the same day, each of the 
parties thereto covenanted with the other not to sell his interest in 
said Jands, or any part thereof, to any other person or persons, for 
any price, until an opportunity to purchase at the same price and 
terms had been offered to the other party to said agreement, and 
such other party had refused and neglected for sixty days after such 
notice to purchase, and also that if either desired to sell said lands at 
a price obtainable, the other party would join in the conveyance, or 
within ninety days after notice of such desire, buy the share of the 
one desirous to sell, at a proportional price. 

Now be it known that I, the said Elisha T. Loring, in considera- 
of one dollar to me paid by Charles A. Welch, of Waltbam, in the 

county of Middlesex and said commonwealth, counsellor at 
52 . law, the receipt whereof is hereby acknowledged, and for 

other good and valuable consideration, do hereby grant, 
bargain, se!l, and convey to the said Charles A. Welchall my right, 
title, and claim in the lands aforesaid, with all my rights in the 
covenants and agreements of said indenture between said Frue and 
me, and subject to the covenants on my part therein contained. 

To have and to hold the same to the said Charles A. Welch and 
his heirs, in trust, nevertheless, to and for the following uses, in- 
tents, and purposes; that is to say, in trust to hold the same sub- 
ject to the covenants and agreements in said indenture contained, 
until the death of me, the said Elisha T. Loring, and if I shall de- 
cease before fifteen years from this date, until the end of said fifteen 
years, and then to transfer and convey the same to my two sons, 
Thacher Loring and Charles W. Loring, and their heirs forever ; 
but if during said time I shall request in writing the said Welch to 
sell or convey the same, or if after my death my sons shall so re- 
quest, said Welch shall do so as far as he can in conformity with 
the agreements and covenants contained in the agreement before 
set forth between me and said Frue; and in case of such sale the 
the proceeds are to be conveyed at my death, or if I have before 
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that time deceased, at once to my two sons and their heirs, the 
proceeds being kept properly and safely invested until such time. 
The said Welsh is not, however, to be bound by the acceptance 
of this deed to pay any taxes or expenses of any sort or kind npon 
the premises. 
In witness whereof, I, the said Elisha T. Loring, have hereunto 
set my hand and seal this first day of July, A. D. 1875. 
ELISHA T. LORING 
In presence of— 
FRANCIS C. WELCH. 
ALICE L. HOBBS. 


STATE OF Massacuusetts, City oF Boston, m= 
County of Suffolk, : 


Be it remembered that on the second day of July, A. D. 1875, 

before me, James B. Bell, a commissioner of deeds for the State of 

Michigan, duly commissioned and sworn, in [and] for the 

53 county and State aforesaid, residing in said city of Boston, 

personally came Elisha T. Loring, known to me to be the 

same person who executed the foregoing instrument, and acknowl- 
edged the same to be his free act and deed. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal as a commissioner of deeds for the State of Michigan, 
at said city of Boston, in the county aforesaid, on the day and year 
last above written. . 

JAMES B. BELL, 
Commissioner of Deeds for the State of Michigan. 


Received for record the 8th day of July, A. D. 1875, at 10 o’clock 
a, m. 


Amended bill of complaint filed in clerk’s office April 8, 1878. 
A. MANDELL, Clerk. 


Answers. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. 


Cuarues H. PatmMger, Complainant, 


vs, | | 7 
Exvisua T. Lortnc and Cuarites A. WELCH, { vs 
Defendants. j 


The answer of Elisha T. Loring, one of the defendants, to the bill 
of complaint of Charles H. Palmer, complainant in said cause. 


This defendant, now and at all times hereafter, reserving to him- 
self all lawful benefit and advantage of exception to the many errors, 
uncertainties, and other imperfections i in said bill of complaint con- 
tained, for answer thereto, or to so much thereof as he is advised it 
is material or necessary to make answer unto, saith : 
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That it is true that the complainant was at one time engaged 
with this defendant and said William B. Frue in the purchase of 
lands in the upper peninsula of Michigan, in the formation 
54 of corporations and in the purchase and sale of mining stocks 
in said upper peninsula, and that for the most part, such pur- 
chases were made and the stocks held in the name ef this defend- 
ant, as trustee for all the parties in interest, but in all instances said 
lands and stock were disposed of agreeably to the order of the par- 
ties in interest and the proceeds applied as directed by such parties, 
aud that nothing is due to said complainant on account thereof from 
this defendant. 

2. This defendant is informed and believ es, and therefore admits 
it to be true, that some time in June, 1868, the complainant made 
some verbal agreement with Thomas F. Mason, then of the city of 
New York, to purchase the lands described in paragraph number 
two of the complainant’ s bill, and that said bargain of purchase was 
made with the expectation that this defendant would become inter- 
ested therein, together with the complainant and said Frue; that 
the price of said lands was the sum of tw enty thousand dollars, and 
that no written contract was then made between the parties in rela- 
tion thereto. 

And this defendant further answers that said complainant did 
write to this defendant in relation to said purchase, and requested 
him to enter into a written agreement with said Mason for the com- 
pletion thereof, and that some correspondence passed between said 
complainant and this defendant in relation thereto, but as many of 
the letters received by defendant, and some of the letter-books kept 
by him of copies of his own letters, have been destroyed by fire, he 
is unable to state the character of the correspondence, or whether 
there was any definite understanding expressed thereby in relation 
to the several interests that the said complainant, the said Frue, and 
this defendant were expected to have in said purchase, or as to the 
mode and time of payment; and he, therefore, neither admits nor 
denies the correspondence as set up in said second paragraph, but 
leaves the complainant to prove the same. 

But this defendant admits that in consequence of such cor- 

55 respondence, and growing out of it, this defendant did make 

the contract with said Mason, a copy of which is set forth in 

the complainant’s bill and marked Exhibit “ A,” by which this de- 

fendant became personally obligated to said Mason to purchase said 

lands, and to pay therefor the sum of twenty thousand dollars, ac- 

cording to the terms mentioned in said contract, and that he did at 
the time of said purchase pay the sum of five thousand dollars. 

3. This defendant denies that in the month of July next following 
said purchase, the said complainant, said Frue, and this defendant, 
agreed with each other orally, that said lands were to be held by 
them jointly, the title standing in the name of said Loring as 
trustee ; but this defendant admits that it was the expectation tnat 
said Frue and said complainant, were to become interested in said 
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purchase upon their paying their proportion of the purchase money ; 
and he admits that said Frue did pay to this defendant towards said 
purchase, the sum of fiye thousand dollars, soon after the making 
of said purchase, in the manner following: That said Frue had paid 
upon account of a company in which this defendant was interested, 
to one Edwards, in Houghton, in said State of Michigan, the sum 
of five thousand dollars, and that it was subsequently agreed be- 
tween this defendant and said Frue, that said sum of five thousand 


dollars should ‘be treated as a payment on account of said lands 


bought from said Mason, but on whose account said Frue made said 
payments—whether on bis own or Palmer’s, or for both, he did not 
know—and this is the only sum that has ever been paid to this de- 
fendant, either by said Frue or by said Palmer, towards the pur- 
chase money of said lands; and this defendant utterly denies that 
it was ever determined between said complainant and himself to 
sell any stocks belonging to the complainant, and standing in the 
name of this defendant as trustee, and to apply the same, or any 
portion thereof, upon the purchase money of said lands, or that he 
did then, or aiterwards, or at any time, sell any stock belonging to 
the said complainant, or in which he had any interest, for the pur- 
pose of applying the proceeds thereof, or any portion thereof, 
56 upon the purchase money of said lands, or that the proceeds 
of any such sale were so applied, or that he ever had in his 
hands moneys belonging to said complainant sutlicient to pay the 
advances made by him to said Mason on account of said purchase. 

But this defendant avers that, during the summer and fall of 
1868, the succeeding winter, and the spring of 1869, said Palmer 
was greatly embarrassed and in great distress for money, and that 
this defendant had previously endorsed his notes to a very large 
amount, of which said Palmer had the proceeds, and that, for the 
purpose of meeting these endorsements and to enable this defend- 
ant to take up said notes, this defendant did sell certain stocks of 
said complainant, and apply the proceeds to the payment of said 
notes, a full and accurate account of all of which was rendered said 
Palmer at the time, and that no portion of the proceeds of said 
stocks was ever applied, or was to be applied, towards the payment 
of said lands purchased from said Mason. 

On the contrary, this defendant paid to said Mason the entire 
purchase-money of said lands without ever receiving from the com- 
plainant, directly or indirectly, a single dollar to be applied upon 
said purchase, except the $5,000 above stated as received from Frue. 

That when said last payment to Mason was about becoming due, in 
February, 1869, it was extremely inconvenient for this defendant to 
make that payment, and he was extremely desirous that the com- 
painant should become interested in said purchase, and furnish a 
portion of the purchase-money, and he repeatedly wrote to said com- 
plainant, calling upon him to advance the money therefor, and that 
he sought to get the time of payment extended for the purpose of 
seeing whether said Palmer could not raise funds to pay towards 
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said lands, but in this effort he failed; and that said complainant, 
not being able to raise any money to meet said last payment, or any 
portion thereof, and to relieve this respondent in the premises, not 
only consented, but desired to give up all interest that he had ex- 
pected to have in said land, and that this defendant should 
57 ay for and own the entire of said land, save the one-quarter 
which had already been paid for by said Frue as aforesaid. 

4. And this defendant further says, that on or about the eighth 
of March, 1869, the complainant wrote to this defendant, requesting 
him to send a statement that the said Frne owned an undivided 
one-quarter interest in said lands, as he had paid therefor. 

In compliance with this request this defendant sent a copy of the 
contract of purchase between himself and and said Mason, and an- 
nexed thereto a declaration of trust in favor of said Frue, or said 
Palmer, a copy of which is annexed to the complainant’s bill, and 
marked * Exhibit B.” 

Subsequently, and in April following, the said complainant sent 
to this defendant a written statement that said Frue was the sole 
owner of the interest mentioned in said declaration of trust, and 
that he had no interest therein. 

5. This defendant admits that he executed the deed to said Frue, 
and the contract with said Frae, as stated in-said paragraph five in 
the complainant’s bill, and that a true copy thereof is annexed to 
the complainant’s bill; he insists that he had a full right to make 
such contract, and that said complainant was, at the time, fully in- 
formed in relation to the nature of said contract. 

6. And this defendant further admits that he executed the deed 
to said defendant Welch mentioned in paragraph six of the com- 
plainant’s bill, a copy of which is annexed to said bill. 

7. This defendant denies that said Palmer has had no dealings 
with him since February, 1869; on the contrary, this defendant 
after that time paid sundry notes which he had endorsed for said 
Palmer, and received certain moneys on his account towards said 
endorsement, leaving, however, a very large balance in favor of 
the defendant, and he has repeatedly tried to come to a final settle- 
ment with said defendant, but without success. 

He also admits that he instituted the suit, as stated in said para- 

graph seven, against said complainant, and discontinued it 
58 because he ascertained that said Palmer was utterly irrespon- 
and worthless. 

8. He denies that the complainant has any interest whatever in 
said lands. 

9. And this defendant further answering saith, that the complain- 
ant hath not by his bill made out any such case as entitled him to 
a decree, and for the reason, among others, that it does not sufficiently 
appear that the trust attempted to be set up in relation to said lands 
was reduced to writing in any such way as authorizes the enforce- 
ment thereof, and because the trust attempted to be set up is not 
one that can be enforced under the statute of Michigan, in relation 
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to uses and trusts, and because in other respects said bill is defec- 
tive; and this defendant prays that he may have the same benefit 
of this defense as if he had demurred to said complainant’s bill. 

And this defendant denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by the'said bill charged, 
without this, that there is any other matter, cause, or thing in the 
said complainant’s said bill of complainant contained material or 
necessary for this defendant to make answer unto, and not herein 
and hereby well and sufficiently answered, confessed, traversed, and 
avoided and denied is true to the knowledge and belief of this defend. 
ant; all which matters and things this defendant is ready and willing 
to aver, maintain, and prove, as this honorable court shall direct, and 
humbly prays to be hence dismissed with his reasonable costs and 
charges in this behalf most wrongfully sustained. 


Dated June 24th, 1878. 
ELISHA T. LORING, 
By C. IL WALKER. 
C. I. WALKER, 


Sol’r and of Counsel. 


Answer of defendant Loring filed in clerk’s office June 24, 1878. 
A. MANDELL, Clerk. 


59 And afterwards, to wit, on the 19th day of July, A. D. 

1878, complainant’s replication to the answer of defendant 
Loring was filed in the office of the clerk of this court, which re- 
plication was in the words and figures following, to wit : 


Replication to Answer of Defendant Loring. 


The Cireuit Court of the United States for the Eastern District of 
Michigan, in chancery. 


CuarLes H. PaLtmer, Compl’t, 
ns In Chancery. 


Euisua T. Lorine and Cuarites A. Wetsu, Def’t, 


The replication of Charles H. Palmer, complainant to the answer 
of Elisha T. Loring, one of the said defendants, this repliant saving 
and reserving to himself now and all times hereafter, all and al 
manner of benetit and advantage of exception which may be taken 
to the manifold insufficiencies of the said answer, for replication 
thereunto says that he will aver, maintain, and prove his said 
amended bill of complaint to be true, certain, and sufficient in the 
law, to be answered unto, and that the said answer of the said 
defendant, Elisha T. Loring, is ancertain, untrue, and insufficient, 
to be replied unto by this repliant without this, that any other 
matter or thing whatever in the said answer contained, material or 
effectual in the law, to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed, and avoided, traversed 
or denied, is true; all which matters and things this repliant is and 
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will be ready to aver, maintain, and prove, as this honorable court 
shall direct, and humbly prays as in and by his said amended bill 


he has already prayed. 
ASHLEY POND, 
Solicitor for Complainant. 


Endorsed: No. 1982. U. 8. Cireuit Court for the E. Dist. Mich. 
in chancery. Charles Il: Palmer, complainant, vs. Elisha T. Loring 
et. al., defendants. Replication to answer of defendant Loring. 

Filed this 19th day of July, 1878. John Graves, dp. clerk. 


60 In the Circuit Court of the United States, for the Eastern 
District of Michigan. In Equity. 


CuHarLes H. PatmMer, Complainant, 
vs. 
Exisua T. Lorine and Cuaries A. Wetcu, Defendants. 


The answer of Charles A. Welch, one of the defendants, to the 
bill of complainant of Charles H. Palmer, complainant in said 
cause. 

This defendant now and at all times hereafter reserving to him- 
self all lawful benefit and advantage of exception to the many 
errors, uncertainties, and other imperfections in said bill of com- 
plaint contained, for answer thereto, or to so much thereof as he 
is advised it is material or necessary to make answer unto, saith: 

1. This defendant hath no personal knowedge of the averments 
in the first paragraph of complainant’s bill, and neither admits nor 
denies the same, and leaves the complainant to prove the same as 
he may be advised. 

2. This defendaut has no personal knowledge of, and therefore 
neither admits nor denies the statements made in the second para- 
graph of said bill, in relation to the contract with said Mason; 
but on information and belief he denies that there was any corres- 
pondence between the defendant Loring and the complainant, show- 
ing in writing that said land was or was to be held in trust by 
said Loring, for complainant. 

8. He has no personal knowledge of the matters alleged in the 
third peragraph of said bill, and cannot admit or deny the same on 
his personal knowledge. 

4. This defendant has no personal knowledge in relation to the 
facts stated in the fourth paragraph of said bill, but he admits that 

before receiving the deed from said Loring, hereinafter re- 

61 ferred to, he was shown a copy of said exhibit, and as to the 

other matters alleged, he neither admits nor denies the same, 
but leaves the complainant to make such proof as he may be 
advised. 

5. This defendant admits the making of a deed of one-fourth of 
the premises described in said bill,.by said Loring to said Frue, as 
averred in the fifth paragraph of complainant’s bill, 
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6. This defendant admits that the defendant Loring made and 
delivered to this defendant a deed of three-quarters of said premises 
mentioned in said bill, as averred in the sixth paragraph of said 
bill; and this defendant insists that he received said deed without 
any notice of any of the equities whatever of said complainant, if 
any such he has, which he denies; and if he has any such equities, 
this defendant iusists that he has been guilty of great laches in 
asserting the same, and he claims the advantage thereof as if he 
had demurred to said bill therefor. 

7. This defendant has no personal knowledge in relation to the 
facts averred in the seventh paragraph of complainant’s bill, and he 
neither admits nor denies the same, but leaves the complainant to 
his proof, as he may be advised. 

8. He denies that the complainant has any interest whatever in 
said lands described in said bill. 

9. And this defendant further answering saith, that the com- 
plainant hath not by his bill made out any such case as entitles him 
to a decree, and for the reason, among others, that it does not suffi- 
ciently appear that the trust attempted to be set up in relation to 
said lands was redu¢ed to writing in any such way as authorizes the 
enforcement thereof, and because the trust attempted to be set up 
is not one that can be enforced under the statute of Michigan in 
relation to uses and trusts, and because in other respects said bill is 
defective; and this defendant prays that he may have the same 
benefit of this defense as if he had demurred to said complainant’s 
bill. 

And this defendant denies all and all manner of unlawful 
62 combination and confederacy wherewith he is by the said bill 
charged, without this, that there is any other matter, cause 
or thing in the said complainant’s said bill of complaint contained, 
material or necessary for this said defendant to make answer unto 
and not herein and hereby well and sufficiently answered, confessed, 
traversed and avoided and denied, is true to the knowledge and 
belief of this-defendant; all which matters and things this defend- 
ant is ready and willing to aver, maintain, and prove, as this honor- 
able court shall direct, and humbly prays to be hence dismissed with 
his reasonable costs and charges in this bebalf most wrongfully 
sustained. 
Dated, June 24th, 1878. 
CHARLES A. WELCH, 
By C. 1. WALKER, Solicitor. 
C. I. WALKER, 
Solicitor and of Counsel. 
63 Answer of def’t Welch, filed in clerk’s office, June 24, 
1878. 
A. MANDELL, CPk. 


And afterwards, to wit, on the 19th day of July, A. D. 1879, 
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complainant’s replication to the answer of defendant Welch was 
filed in the office of the clerk of this court, which replication was 
in the words and figures following, to wit: 


Replication to Answer of Defendant Weich. 


The Cireuit Court of the United States, for the Eastern District 
of Michigan. In Chancery. 


CHARLES H. PALMER, Compl’t, 
vs. 
Exisua 'T. Lorine aND CuoarRLEs A. We cu, Def’ts. 


The replication of Charles H. Palmer, complainant, to the answer 
Charles A. Welch one of the said defendants, this repliant saving 
and reserving to himself now and at all times hereafter all and all 
manner of benefit and advantage of exception which may be taken 
to the manifold insufficiencies of the said answer for replication 
thereunto, say that he will aver, maintain and prove his said amended 
bill of complaint to be true, certain and suflicient in the law, to be 
answered unto; and that the said answer of the said defendant 
Charles A. Welch is uncertain, untrue and insufficient, to be replied 
unto by this repliant ‘without this, that any other matter or thing 
whatever, in the said answer contained, material or effectual in the 
law, to be replied unto, and not berein and hereby well and suffi- 
ciently replied unto,confessed and avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver, maintain and prove, as this honorable court shall 
direct, and humbly prays as in and by his said amended bill he has 
already prayed. 

ASHLEY POND, 


Solicitor for Complainant. 


Endorsed: No. 1982. U.S. Circuit Court for the E. Dist. Mich. 
In Chancery, Charles H. Palmer, complainant, vs. Elisha T. Loring, 
Detendant’s replic: ation to answer of def’t Welch filed this 19th day 
of July, 1878. Jno Graves, dep’y cl’k. 


Proofs. 


In the Circuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


CuHarLes H. Patmer, Complainant, 
vs. 
Exisua T. Lortne anp Cuartes A. Wetcu, Defendants. 

It is hereby stipulated and agreed that the deposition of William 
B. Frue, taken in the above cause before Charles Flowers, Esq., 
under notice from complainant’s solicitor to defendant’s solicitor for 
the taking of such deposition de bene esse, and which said deposition 

is to be hereto annexed, may be used and read in evidence 
64 on the hearing of said cause, all objections of form merely 
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being hereby waived, but subject, however, to all objections 
for incompetency, irrelevancy, and immateriality which the counsel 
for said defendants may desire to raise and present at the hearing. 
ASHLEY POND, 
Solicitor for Complainant. 
1. I. WALKER, 
Solicitor for Defendants. 


In the Cireuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


CuHaRLEs H. PALMER, Complainant, 
vs. 
Exvisua T. Lorine and Cuartes A. Wetcu, Defendants. 


Hon. Cuarues I. WALKER, Solicitor for Defendants: 


Sir: Please take notice that the testimony of William B. Frae 
will be taken in the above cause, on behalf of said complainant, by 
deposition de bene esse, before Charles Flowers, a commissioner of 
said circuit court and a notary public, at his office, No. 19 Bank 
Block, in the city of Detroit, Wayne county, Michigan, on Wednes- 
day, the 27th instant, at 9 o’clock in the forenoon ; that the said 
William B. Frue is about to go out of the said district, and to a 
greater distance than one hundred miles from the said city of De- 
troit, the place of trial of said cause, before the time of trial thereof, 
and before the notice required in ordinary cases of the taking of 
the testimony of witnesses before a commissioner or master can be 
given. 

Dated at Detroit, November 25th, 1878. 

ASHLEY POND, 


Solicitor for Complainant. 


65 The Cireuit Court of the United States for the Eastern Dis 
trict of Michigan. In Equity. 


CHarRLes H. Patmer vs. Evisua T.. Lorrnea and another. 


Pursuant to the notice hereto attached I, Charles Flowers, a 
commissioner of this court, proceeded to take the deposition of 
William B. Frue, at my office in the city of Detroit, on the 27th 
day of November, 1878, at 9 o’clock in the forenoon. 

Hoyt Post and - ‘Ashley Pond were present on behalf of the com- 
plainant and C. I. Walker was present on behalf of the defendants. 

Mr. Walker, on behalf of the defendants, here enters a general 
objection to the testimony of Mr. Frue for incompetency and irrele- 
vancey, it being understood that such objection might be entered for 
the purpose of obviating the necessity of interposing distinct objec- 
tions to special questions. 


William B. Frue, being duly sworn, in answer to interrogatories 
proposed by Mr. Post, testified as follows, to wit: 
Question. Where do you reside ? 
6—814 
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Answer. Detroit. 

Q. What is your age? 

A. Iam over 40 years of age. 

Q. You are about to leave this jurisdiction ? 

A. I have a contemplated trip in view. 

Q. How soon? 

A. I thought I might get away this evening, but I don’t know 
whetber it will be possible. 

Q. To go how far, and to be gone how long? 

A. About 2,000 miles, to be absent two months at least, probably 
longer. 

@. You are aquainted with the plaintiff and the defendant, 

Loring? 
66 A. Yes, sir. 
Q. What was your business in the year ’68, and prior to 
that time ? 

A. I was manager of some mines in Lake Superior. 

Q. Prior to June, 1868, state whether you and the complainant 
and the defendant Loring had been engaged in matters together? 

A. We had to some extent. 

Q. What was the general nature of your business ? 

A. [had made some purchases from the Mineral Lands Company, 
and Loring was desirous of taking an interest with me in the con- 
cern, and [allowed him to come in on equal footing with myself. 
That was in the purchase of 440 acres of land from the Mineral Land 
Company, and the purchase of a 40-acre lot which I had made from 
Sheldon & Douglass. 

Q. Was Mr. Palmer also interested with you in these transac- 
tions ? 

A. Yes, sir; I let Mr. Palmer come in also in that purchase. 

Q. Whether in the course of your dealings, between you and Mr. 
Palmer and Mr. Loring, in any of your transactions, it was cus- 
tomary for titles to stand in Mr. Loring as trustee, prior to that time? 

Objected to as leading. 

A. A portion of the land already mentioned, that is, a portion of 
the 440 acres of land, I deeded to Mr. Loring in trust, and he so 
held it, with the understanding however at the time, that the deed 
was not to be put on record. 

@. How was it about stock ? 

A. With stock— I always controlled my own stocks until 1867, 
and I supposed I did then, but such appeared not to be the case, be- 
cause I never could get my stocks out of Mr. Loring’s hands, 

This answer is objected to as irresponsive. 

Q. They were in his posession ? 

A. I took it for granted they were. 

Q. You were acquainted with Mr. Thomas F. Mason, of New 

York? 
67 A. Yes, sir. 
Q. Did you see him at Houghton, Lake Superior, in 1868 ? 
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A. Yes, sir. 

Q. About what time in the year? 

A. It was along in June, probably about the 16th or 18th of June, 
1868. 

Q. Will you state what occurred between yourself and complain- 
ant and Mr. Mason, at Houghton, in June, ’68, with reference to 
the purchase of certain lands on section 23, mentioned in the bill ? 

A. Mr. Palmer taiked with me about an 80 and a 40-acre lot in 
that section, and wanted to know of me what I thought of its value. 
I was very well impressed with the locality of the land, and believed 
it would be valuable, and recommended the purchase of it, if a pur- 
chase could be eftected, and he informed me that he had talked with 
Mr. Mason in regard to it ; and we agreed, after consulting together, 
to enter into a contract for the purchase of the land. The contract 
was drawn up. 

Q. Let me ask you here who had the title at that time ? 

A. The title was in Thomas F. Mason. I think there was another 
title to it, a tax title held by another party. 

Q. But he was the party with whom this negotiation took place ? 

A. Yes, sir; we did not consider tax titles, although given by the 
State, as good for anything, by reason of the manner in which as- 
sessments were levied. 

Q. Please state what you were about to state with reference to 
the contract ? ) 

A. Mr. Palmer and myself negotiated with Mr. Mason, and had 
a contract drawn up, but Mr. Mason declined to sign it, stating that 
he had a particular form of contract which he always used. We 
wanted to pay the money, that is the first payment on the land, at 
that time, but he declined to accept it until he arrived in New Y ork, 

It was understood that Mr. Loring would be requested to go 
68 from Boston to New York to execute this contract with Mr. 
Mason, and Mason was instructed to execute it with him. 

Q. Were the terms of the purchase agreed upon ? 

A. It was. $20,000, payable in three payments, $5,000 down, and 
I think $7,500 after that in two separate payments—lI am not sure 
of the exact amount, but I think the subsequent payments were 
equal, 

Q. Will you state whether at that interview between Mason, 
Palmer and yourself, the entire terms of the contract were arranged % ? 

A. The entire terms were arranged, that isthe price for the land, 
$20,000, and the terms of payment, $5,000 on executing the con- 
tract, and the balance in two payments. 

Q. Will’you please state whether or not the negotiations pro- 
gressed so far that an instrument was drawn up for the purpose of 
being executed ? 

A. Such an instrument was draw n, but as [ have stated Mr. 
Mason refused to sign it, stating that he had a form of his own. 

Q. Are you-able to state in what particular the form to which he 
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referred, if it was stated, differed from the form which was prepared 
for execution ? 

A. I should say it did not differ in any respect from the form 
which was prepared for execution, except the form that he uses pro- 
vides that in case of failure to make the other payments, the money 
already paid becomes forfeited. 

Q. Do you know how many copies of the contract were prepared 
for signature at Houghton ? 

A. There were two copies prepared. 

Q. Whether any objection was made by Mr. Mason as to the 
terms of the contract as expressed in this form which was prepared ? 

A. There was nothing except that he stated he had a form of his 
own, but the substance of the form would not differ. 

Q.’ Please state what arrangement was made with Mr. Mason 

with reference to executing a contract at New York? 
69 A. It was understood that he was to execute a contract 
with Mr. Loring, that is providing Mr. Loring had not left 
Boston for Lake Superior. 

Q. He was expected there ? 

A. He was expected at Lake Superior, and if Mr. Palmer’s letters 
could catch him at Boston, Mason was to execute the contract with 
Mr. Loring at New York. If the letter failed to catch Mr. Loring, 
then Mr. Mason was to send up the form of contract to be executed 
in Lake Superior. 

Q. Mr. Mason was then on his way to New York? 

A. He was about to start for New York. , 

Q. Did he then reside in New York ? 

A. That was his place of business. 

Q. There was certain correspondence between Mr. Palmer and 
Mr. Loring with reference to this transaction at that time, was there 
not? 

A. Yes, si 

Q. Did Ain see that correspondence ? 

A. I have seen the letters that were written to Mr. Loring. 

Q. Before they were mailed ? 

A. After the letters w ere written—I would not say lettore—there 
was one letter. 

Q. You may state,if you are able, the contents of the letter ad- 
dressed by Mr. Palmer to Mr. Loring. 

A. I have only a faint ree ollection of the contents of the letter 
that I allude.to. The letter set forth the contract which we had 
made with Thomas F. Mason, and offering Loring an interest in it, 
that is to join us in the interest, and that the land was really con- 
tracted for at the time more especially for the purpose of con- 
solidating it with the Ossipee mine than to hold it jointly between 
ourselves, : 

Q. You mean that was the purpose between yourself and Mr. 
Palmer ? 

A. That was set forth in the letter to Loring, that it was a 
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good purchase to be used to consolidate with the Ossipee 
mine. 

70 Q: That was a mine in which yourself, Palmer and Loring 
were then interested? 

A. Yes, sir,it was a mine in which we had floated a certain 
amount of stock, and for one, I felt very desirous to have it prove a 
success. | 

Q. Will you go on and state, as far as you can, the contents of 
the letter? 

A. I cannot remember distinctly anything in the letter further 
than the outlines that I have stated. 

Q. Do you remember whether anything was mentioned in the 
letter with reference to Mr. Loring going to New York in regard to 
executing the contract with Mason ? 

A. I don’t remember that distinctly. There are certain things 
that my mind retains an impression of and about other things it 
fails. 

Q. Do you recollect whether or not the letter was definite as to 
the interest of each ? 

A. No, I do not remember. 

Q. Do you remember whether a copy of the contract was en- 
closed? 

A. I do not. 

Q. Or whether the terms of the contract with Mason were stated ? 

A.. No. 

Q. Do you recollect whether any despatch was sent from Mr. 
Palmer to Mr. Loring. 

A. I recollect that there was one, if not two, despatches sent, but 
I do not remember the contents of the despatch. 

Q. Whether you saw any despatches that were sent to Loring 
relating to this business ? 

A. Yes, sir. 

Q. Did you see any reply or replies. 

A. I saw despatches which were received in connection with the 
transaction, but I do not remember what the contents were. 

Q. Do you recollect whether any, and if so, what arrange- 
71 ment was made by this letter or these letters from Mr. Pal- 
mer to Mr. Loring, with reference to the payment of the first 

five thousand dollars ? 

A. The first five thousand dollars on the land was paid by myself. 
[n other words, I paid five thousand dollars which Mr. Loring had 
to pay at Houghton. I paid that amount for him and he was re- 
quested to make alike payment on the contract to Mr. Mason in 
New York. 

Q. Is it your recollection that that was expressed in the letter to 
Mr. Loring from Mr. Palmer? 

A. It was expressed in a despatch. Because he hadto pay the 
money, and I think there was a despatch sent to that effect. 
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Q. That, you think, was a despatch from Mr. Palmer to Mr. Lor- 
ing? 

A. Yes, sir. 

Q. Do you recollect whether a reply was received to that? 

A. I do not. 

Q. Do you recollect having seen any letter from Mr. Loring to 
Mr. Palmer about this, before his arrival at Houghton ? 

A. No; that is, I have no distinct recollection of it. 

Q. Do you mean not a distinct recollection of its contents, or not 
a distinct recollection whether there was a letter? 

A. There was a letter came from Mr. Loring, but in regard to 
these letters, I have no clear recollection. 

Q. That letter was from Mr. Loring to Mr. Palmer, and not to 
yourself? 

A. Yes, the correspondence was between Palmer and Loring. 

Q. State whether you know yourself where that correspondence 
is, or whether it is in existence ? 

A. I do not know where it is. 

Q. How soon after that was Mr. Loring at Houghton ? 

A. Mr. Loritg arrived at Houghton along about the first of July, 
1868. 

Q. The July following this sane 

A. Yes, sir. 


72 Q. Was an interview had there between Mr. Loring, Mr. 
Palmer, and yourself? 
A. Yes, sir. 


Q. In that interview was anything said about this purchase on 
section 23? 

A. Yes, that was the chief point of conversation. 

Q. At what place was that ? 

A. It occurred in my own private office, at Houghton. 

Q. Be kind enough to state as fully as you can what took place 
at that interview ? 

A. We discussed the land contracted for. It was then under- 
stood that the land was bought upon contract, as it were, and the 
point that was discussed was the consolidating of it with the Ossipee 
mine, and Loring was opposed to that. He thought there was more 
money in it to hold it, and he remarked : ‘“* We own that jointly, and 
we will hold it for the present.” And I was very much disappointed 
about the decision to hold it, because I wanted it to go in with the 
mine, as a number of my friends had become interested in the mine, 
and without that being consolidated with the Ossipee, the concern 
could not be a perfect success. 

Q. Suppose you state briefly how this contract on 23 lay in refer- 
ence to the Ossipee lands ? 

A. There was a 40 acre lot belonging to the Hecla mine joining 
the Ossipee, and north of that 40-acre lot came in one of the forties 
purchased under the contract. 


Q. The Ossipee laying south of that ? 


oo 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 47 


A. Yes, sir. The 80 acres was the north half of the northwest 
quarter of section 23, so that that was off a considerable distance. I 
remember distinctly drawing a plan of the land at this interview, to 
which I refer, and showing how we might form a compromise with 
the Hecla mine, that is, made a trade off, on the land. 

Q. Trade this 40 for the 40 lying between it and the Ossipee ? 

A. Yes, sir, more than that. 
73 Q. Will you state what views Mr. Palmer expressed on 
that subject, in the presénce of Mr. Loring? 

A. Mr. Palmer favored my views with reference to consolidating. 

Q. State what Mr. Loring’s view was about it ? 

Mr. Loring’s view was to hold the property jointly. His 
remark was: “ We own this jointly, and we will hold it for the 
present.’ 

Q. What was the result of the interview? Which of these con- 
flicting views prevailed ? 

A. Loring carried the point, as it were, that is, his wishes were 
sustained. 

Q. How long did this interview last ? 

A. For probably a couple of hours. It might not have been more 
than an hour and a half. 

Q. Whether anything was stated at that interview by Mr. Lor- 
ing or between you as to the value of this purchase ? 

A. As a matter of course we talked about it being valuable. It 
was considered a great bargain at $20,000. 

Q. In this interview was any value put upon it between you? 

A. Iam not sure about that. I can’t remember distinctly, but 
we rather felt pleased over the purchase. 

(J. State whether you afterwards saw the contract which was exe- 
cuted between Mr. Loring and Mr. Mason ? 

A. I saw the contract, which I suppose was the contract that was 
executed between Mr. Loring and Mr. Mason. The paper which I 
supposed was the original came into my possession some time In 
April, 1869. 

Q. When you saw that contract and observed the date, whether 
you are able to state how the date of the contract made between 
Loring and Mason compared with the date of the agreement or 
negotiation which you and Palmer had made with Mason at 
Houghton ? 

A. I did not notice it at the time. I have since. 

Q. What are you able to state ? 

The date of the contract was the 18th of June. It was 
74 the same date on which we agreed and arranged at Hough- 
ton, although the contract was really executed later in New 

York. 

Q. Having seen the terms of that contract as made between Mr. 
Loring and Mr. Mason, how did it compare as actually written out 
with the terms which you had negotiated at Houghton? 

A. The contract was for $20,000 the same as that at Houghton, 
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and the payment was at three different times, at the execution of 
the contract and at two separate times after. 

Q. Agreeing with the times ? 

A. That I do not recollect. In substance it was the same as the 
contract that was blocked out at Houghton, in regard. to the price 
and manner of payment. : : 

Q. You speak of a contract being blocked out. Was not a con- 
tract fully drawn ready for execution ? 

A. What I mean was, it was drawrt but not signed. That is what 
I mean by the term blocked. 

Q@. You say this contract came into your possession in April, 
1869, or what you supposed to have been the contract ? 

A. Yes, sir. 

Q, Are you able to state whether the paper now shown you is 
the document to which you refer ? 

A. That is the paper. 

The paper is offered in evidence and marked Exhibit A. 

Q. Will you state how you received Exhibit A? 

A. It was sent by Mr. Palmer to me by letter. I had a letter 
from Mr. Palmer stating that he would send me the document, and 
I received the document in compliance therewith. 

Q. Will you state whether the paper now shown you is the letter 
which you first referred to in your testimony? — 

A. This is the letter which I referred to which informed me that 
Mr. Palmer would send it. 

Q. That you received in due course of mail, after its date ? 

A. I should say so. Our mails sometimes are not very regu- 

lar. 
75 The letter is marked Exhibit “ C,” and is offered in evi- 
dence. . 

Q. Will-you state whether the letter now shown you is the letter 
which enclosed the agreement, which has been marked Exhibit 
66 A? ? 

A. This is the letter which accompanied it. 

The letter last referred to marked Exhibit ‘ D,” and is offered in 
evidence. bys 

Q. That was received in due course of mail ? 

A. Yes, sir. 

Q. At the time this contract, Exhibit “A,” was received by you 
in that letter, will you state whether the endorsement at the foot of 
the contract which now appears upon it was there, signed by Mr. 
Loring ? 

A. Yes, sir, it was. 

The endorsement upon the contract, Exhibit ‘‘A,” was marked 
Exhibit ** B,” and is offered in evidence. 

Q. Will you state how Mr. Palmer came to send you that docu- 
ment ? 

A. I had written Mr. Palmer that I wanted something to show 
my interest in that property; and I was very much exercised at the 
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time from a letter that had come from Mr. Loring, which almost 
convinced me that Mr. Loring was about to grasp everything and 
hold it within his hand, without regard to the rights of others, and 
= 

Objected to as irrelevant. 

Q. Proceed. 

A. I had written, wanting to get something to represent my in- 
terest. 

Q. State how much at that time you had paid towards the pur- 
chase price ? 

A. I had paid in money five thousand dollars. 

Q. That was the first payment ? 

A. Yes, sir. 

Q. Had you paid specifically on this contract any other moneys 
than that at that time. 

A. No. 
76 Q. Well, how came you to write to Mr. Palmer about it? 
Had there been any discussion between you and Mr. Palmer 
as to Mr. Loring? 

A. Some letters had passed between us. I had been writing to 
Mr. Palmer. 

Q. Had you had any talk about it? 

A. Not at that time. I don’t think we had any talk about it, 
because we could not have had. 

Q. You may state, if you please, fully, what at this time were 
your feelings toward ‘Mr. Loring, as to whether they were distrust- 
ful or otherwise ? 

A. Loring was on the lake in the fall of 1868— 

Objected to as not responsive. 

A. And being pressed for money, he wanted something by 
which he could raise money, and I had passed over to him 100 
shares of Calumet stock, with the perfect understanding that it 
was only to be used as collateral; that the stock was not to be 
placed in jeopardy; that he was to protect it; but I learned after- 
wards that he had sold that stock within 14 days from the time he 
received it, and I became very distrustful of the man. I had lost 
all confidence in him. 

Q. Whether at this time Mr. Palmer shared your distrust of Mr. 
Loring, as far as you could judge from your own intercourse with 
him ? 

A. Judging from the correspondence that passed between Mr. 
Palmer and myself, he was still of the opinion that Loring would 
act honestly and fairly; and I would have commenced proceedings 
against Mr. Loring much earlier than I did had not Mr. Palmer 
kept advising me to keep cool, and that he could make, or he 
thought he could make, Loring do what was right. 

Q). ~ Whether that had anything to do with your writing to Mr. 
Palmer with reference to procuring from Mr. Loring this something 
to represent your interest ? 
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A. It had something to do with it, because [ felt that my 

77 entire property was in the hands of Mr. Loring, beyond my 

control, and it was to get something to represent it that 
prompted me to write to Mr. Palmer. 

Q. You say Mr. Loring was up at Lake Superior in the fall of 
1868; in October, was it not? 

. Yes, sir. 

From there where did he go? 

. I don’t know where he went. I was sick at the time. 

. Whether he returned to Boston ? 

. I suppose he returned to Boston. 

Where did Mr. Palmer go? 

. Ido not know. 

Where was he at the time of writing these letters to you 
enclosing this contract ? 

* The letters were mailed at Pontiac, I think. 

Q. Do you know, or did you know, whether he was at Boston at 
about this time, or had access to Mr. Loring personally at the time 
of these applications to him ? 

A. I do not know. 

Q. Don’t you recollect whether Mr. Palmer was in New York 
and Boston about this time in the winter and spring of 1868-9? 

Objected to as leading. 

Q. I call your attention to the issue of the South Pewabic bonds, 
whether that refreshes your recollection about it ? 

A. The bonds of the South Pewabic were issued in the fall and 
winter of 1868-9. 

Q. Do you know whether, with reference to that, Mr. Palmer 
was at Boston or New York ? 

A. I believe I received letters from Mr. Palmer dated in Boston, 
but being on Lake Superior, 1 cannot say positively whether he 
was there. 

Q. I will ask you whether you received the letter now shown 
you from Mr. Palme tter dated May 30th, 1869? 

A. Yes, sir; I received that letter from Mr. Palmer. It came to 

me by the regular course of mail. 
78 Q. Do you know whether it was Mr. Palmer’s ne Rey 
A. It is Mr. Palmer’s handwriting? 

Letter is offered in evidence and marked Exhibit E. 

Q. You may state whether, subsequent to receiving this con- 
tract, Exhibit A, from Mr. Palmer, anything more transpired be- 
tween you and Mr. Loring with reference to that land, or your 
interest in it. 

A. Early in the spring or summer, in May or June, 1869, Mr. 
Loring was at my place at Houghton and executed a deed for an 
undivided quarter interest. 

Q. State whether at the same time any other contract was made 
between you and him? 

A. There was a contract drawn up by the order of Mr. Loring, 
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which bound each of us one to the other in regard to selling. I 
would state with regard to that contract that I was compelled to 
execute the contract very much against my own will. In order to 
get an interest I was compelled to do anything that Mr. Loring 
should dictate. 

Q. That was at the time the deed was given ? 

A. It was before the deed was passed to me. I had to sign this 
contract—was forced into signing it. 

Q. Was that made a condition by Mr. Loring of your receiving 
the deed ? 

A. Yes, sir; it was a condition placing me, as it were, at the 
time, as I viewed it, in the power of Mr. Loring. 

Q. Whether, when you received this contract, Exhibit A, with 
the endorsement Exhibit B upon it, that was in accordance with 
your understanding of what your interest was or was to have been 
in this purchase ? 

A. It was not; at the time of the purchase, or shortly after that, 
it was the understanding that each held a third interest. 

Q. When you speak of shortly after that, at what time do you 
refer ? 

A. At the time Loring came up there in July, 1868. 


79 Yoss-examination. 


By Mr. WALKER: 


Q. You have had avery bitter controversy with Mr. Loring, have 
you not? 

A. I don’t know; a man can contend for his rights without being 
bitter; Mr. Loring has been a guest of mine. 

Q. You say you have not had a bitter controve ersy with him? 

A. Not in my way of acting. 

Q. You have two or three cases in litigation with him, have you 
not? 

A. Yes, sir. 

Q. In that litigation Mr. Palmer is your most important witness, 
is he not? 

A. No, sir. 

— Q. He is an important witness, is he not? 

A. He is now, but he was not; Major Sibley was my most im- 
portant witness. 

Q. Was Mr. Palmer not an important witness in the United States 
circuit court? 

A. In my way of thinking he was not the most important wit- 
ness, 

Q. I am asking whether he was not an important witness ? 

A. He was. 

Q. Is he not an important witness in suits that you have now 
pending with Mr. Loring? 

A. Yes, sir. 
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Q. How did you pay the $5,000 that you paid on this sec- 
tion 23? 

A. Paid it in the Houghton bank. 

Q. To whom? 

A. That is, the money went to Mr. Edwards. Mr. Loring had 
purchased what was known as the Adams front from Mr. Edwards 
and Mr. Walter W. Palmer, or rather Edwards and Palmer were 
interested in this front, and Edwards purchased from Palmer and 
sold to Loring. The deed called for that payment of money, and 

Loring was to pay for it. 
80 Q. From Loring to Edwards ? 
A. Xen, air. 

Q. And Edwards was to pay it to Palmer? 

A.- Edwards had bought the land from Palmer and afterwards 
sold the land to Loring and Loring was to pay Edwards. 

Q. And you paid Edwards ? 

A. I paid Edwards, or the bank rather; that is, the instrument of 
the agreement was in the bank. 

Q. When was this payment made ? 

A. It was made in June, I think; either June or the first of 
July. Ithink it was probably paid a littleahead of time. It was not 
probably due until July, but it was paid to make the thing equal ; 
that is to justify Loring in paying the $5,000 on the contract. 

Q. Was it paid before you knew that Loring had completed the 
contract with Mason ? 

A. Iam notsure; I think it was. I think there was a despatch 
sent to Loring to that effect. 

Q. That you are not sure of? 

A. I would state positively there was. 

Q. That despatch was sent before vou knew the contract had been 
made with Mason 7 

A. The contract was made with Mason. 

Q. I mean signed. 

A. Yes; it was before we were aware that the contract was 
signed. 

Q. What authority had youfrom Mr. Loring to pay this $5,000 ? 

A. The purchase and everything was made through me, that is I 
was entrusted with the purchase and instructed in regard to having 
the deed, and everything, [ might say, connected with the transac- 
tion was entrusted to me through Loring. Loring was in Boston 
and I was at Houghton, and the transaction was at Houghton, that 

is, Edwards lived there and the land was there. 
81 ‘Mr. Ponp. As I understand it you acted for Loring in the 
transaction. Is that it? , 

A.. Yes, sir. 

Mr. Waker. The question I asked was what authority you had 
to act for Loring ? 

A. I do not know what authority. 
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Re-direct. 
By Mr. Ponp: 


Q. As I understand you advised Loring that you had paid this 
$5,000, and that it was to be applied on this purchase of 23 ? 

A. Mr. Loring was advised by Mr. Palmer. He was the one 
that did the correspondence. 

Q. Did Mr. Loring take the benetit of that payment of $5,000. 

A. I believe so. | 

Q. Did he ever make any question about your having paid it; or 
did he ever find any fault with your having paid it? 

A. No. 

Q. As I understand, that deed was in the bunk to be delivered on . 
the payment of that $5,000 ? 

A. That was the fact. 

Q. You paid the $5,000 and took the deed, and Loring took the 
benefit of the deed ? 

A. Yes, sir. 

Q. You have stated that Mr. Loring afterward conveyed to you 
a quarter interest in this section 23. Will you state what the con- 
sideration of that conveyance to you was, what you paid to Loring 
in connection with the purchase of this land on 23? 

A. I don’t remember whether the conveyance was for one dollar 
or five thousand dollars consideration. 

Q. How did you pay for the interest that was conveyed to you 
in 23? 

A. I paid the $5,000. 

Q. This very $5,000 which you have spoken of ? 
82 A. Yes, sir. 
Q. And made no other payments specifically ? 
A. Made no other payment. 


When the answer at the top of page nine was read to him, the 
witness explained as follows: “ I mean to say this, I don’t want it 
understood in saying that he remarked, ‘ we own that jointly,’ don’t 
want it understood that he further added, ‘ we are equally inter- 
ested,’ because I don’t remember his stating that in that connection. 
The words, ‘ we own this jointly,’ and, ‘we will hold it.’ I don’t 
remember the other coming in there, the equal.” 


After the foregoing testimony was read to the witness, he stated 
that he did not know what he said was being taken, and that he 
did not want it to appear in that way; but Mr. Walker insisted that 
it should so stand. 


The witness was then further examined by Mr. Walker, as fol- 
lows : 7 

Q. Do you mean to say that it was understood that Mr. Palmer 
was to have a third interest without any reference as to his paying 
for it? 

A. I don’t remember anything being stated about how the prop- 
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erty was to be paid for, and by whom. We were, as it were, divid- 
ing the spoils before we had paid for them. 

Q. I am not asking what you said, but yon have testified as to the 
understanding ; how did you understand that matter, was Mr. Pal- 
mer to have a third interest without his paying for it ? 

A. I don’t remember any such understanding. 

W. B. -FRUE. 


Exhibits A and B are the same as Exhibit A attached to the bill 
of complaint, and are not reprinted here. 


83 Exuisit C. 
[ will send a paper for one-quarter of 23 paid by you, to- 


morrow. | ; 
Pontiac, April 5, 1869. 
W. B. Frve, Esq., 

Dear Sir: I received a letter from you, dated March 6th, which 
came to hand while I was away from home. To-day I had a tele- 
gram in relation to pledging stock in Ossipee. I never had any au- 
thority for pledging your stock, nor ever dreamed of anything of 
the kind, and I do not know what it me: uns, unless Mr. Loring, like 
the Adams front, intends to come another game on us. I have from 
Mr. Loring a written statement in regard to a quarter interest in 23, 
which I asked him to make out to you. In this paper he mixes the 
quarter paid by you at Houghton, with my interest, and seeks to 
put me off with a quarter interest, when the property shall be sold. 
In regard to the quarter paid by you at Houghton, I had notified 
Loring of this distinctly in October last, w hen at your house, and 
have written him since to the same effect, so that he knows bey ond 
any mistake, that you are entitled to a quarter on account of this 
payment. I have myself paid Loring since I came down, $23,000, 
having sold my smelting stock at a great sacrifice in order to pay 
my full interest in 23. Mr. Loring did mean to saddle me with 
one-half the Adams front, and take all of 23, but this was so out- 
rageous that he had to abandon it. He did try to make me pay for 
all the Ossipee stock that you gave away, but so far I have been 
able to keep him from so wrong a thing. How long I can do this, 
I do not know. 

In regard to O. stock, I telegraphed you that there was nothing 
of the kind. All your money was passed to Mr. Loring, and he 
took all the property, and the parties to each interest as assigned, 
and delivered the stock to all as paid for. If Mr. Loring Sacred 
that I pledged any one’s interest, he claims what is not true, what I 

never thought of, and what he cannot maintain. I am very 
84 anxious that you and I should act together in perfect accord 
in all our matters. This is our only safety, owing to Mr. 
Loring’s peculiarities in all cases of difficulty, for he seems to "have 
no regard to right and wrong when he thinks anything may not 
turn out favorably, or for his own interest. In difficulty, Loring is 
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hell upon his associates—he does not seem to recognize that they 
have any rights whatever. You have not written me much of 
late, and I have not written you, as I have been away from home. 
I think I can say, if we manage well, we can come out right in the 
end. 

Loring has no right to your stock in Ossipee, if your assessments 
are all paid, and I would insist upon his giving them up. 

I have nothing from you about resigning. What does it mean? 

Will 8S. P. make a good paying mine sure? .Write me at once 
all about matters and things. 

Truly yours, 
CHARLES H. PALMER. 


Exursit D. 
APRIL 6, 1869. 
W. B. Frveg, Esq. , 

Dear Sir: I send you the paper referred to in my last. Ido not 
think it is necessary, as Mr. Loring is fully aware that you paid for 
him at Houghton $5,000, which was to apply on the purchase of 
23. As you are entitled to this independent of any interest of mine 
in the hands of Mr. Loring, I have tried to make this much sure to 
you in what I have said in this paper. You will understand that 
your interest in 23 has nothing todo with mine. Mr. Loring’s idea 
is, no doubt; as I made the contract, to limit me to a quarter. 
You will insist, as you paid the $5,000 for Mr. Loring upon his ac- 

knowledging it to you, and taking his agreement to that 
85 effect. I want you to write me fully all your plans, as | am 
with you in bad as well as good luck, always the same. 

Can you do anything for Clare this summer? It seems to me 
by all working together we shall in the end come out right. Write 
me as soon as you receive this. Mr. L. has no more right to your 
Ossipee stock than a man in the moon. He must be insane to think 
that he has. I have written to him on this subject. I want to hear 
fully from you. If I have not written you oftener of late it is be- 
cause I have been much from home. It seems to me that the north 
half of 29 must be connected with Ossipee in time. 

Traly, CHAS. H. PALMER. 


Exursit KE, 
Pontiac, May 30, 1869. 
W. B. Fru, Esq. 

Dear Sir: I received your two telegrams and understood them. 
At the same time I had one from E. 'T. to meet him at Detroit. I 
saw him on Saturday, and had a long talk with him. Mr. Loring 
has mixed up the accounts, and [ think is in error. In my account 
he is wrong $10,000 against me, which he will see. This has led 
him to feel uncertain. In all my own matters he bas abundant 
security, and I shall try and have him settle with you and the boys 
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correctly. You must not begin any suit against him until he has 
time to look over the account, and you and he compare accounts. 

This position, that he holds your stock for the debt of others, is 
entirely wrong. ‘There is nothing to sustain it. All this he assumes 
himself without any authority, and, from the nature of the transac- 
tion, is absurd, so that you need not have any fear; all your 
interests are entirely safe. In regard to the money he may owe 
you I know nothing. He and you are the only ones to know this, 

but it will not be difficult to get at the truth. 
86 If we ever get out safe we must not get into trouble be- 
tween ourselves. You must not then begin suit till all else 
fails. : 

I repeat, I believe we can have Mr. Loring do what is right, and 
I think you will soon get your stocks. I write this letter in haste, 
but shall soon write you again. 

I believe Mr. Loring wants to be friendly and to have no misun- 
derstanding with us, but in his disappointments he has been led to 
take a selfish view of matters. 

It will be disastrous to all our interests to move as you have con- 
templated, till such time as you shall be sure that you have no other 
means of getting justice done. 

In the beginning I told Mr. Loring that he should credit your 
money direct to you—that no one could understand it unless he did 
so. I said much to him on this matter; butas you know, he always 
has his own way, and inthis case he did it without my consent, and 
he told me he did it for his own convenience alone. 

Be sure not to do anything without advising me and getting my 
opinion in the matter. 

Truly yours, 
CHAS H. PALMER. 

Shall I send Clare up? 


87 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CHARLES H. PaLtmMer, Complainant, 
vs. 
Exisna T. Lorrne and Cuaries A. Wetcu, Defendants. 


It is stipulated that the statement of Thomas F. Mason, together 
with the exhibits annexed thereto, may be used in evidence upon 
the hearing of the, above-entitled cause, in the same manner, and 
with like effect as testimony, as though regularly taken and verified, 
and such statement and such exhibits shall be subject to objec- 
tion only for relevancy and competency. 


Dated, December 7, 1878. 
ASHLEY POUND, 


Solicitor for Complainant. 
| C. l. WALKER, 
Solicitor for Defendants. 
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Circuit Court of the United States for the Eastern District of Michi- 
gan. In Equity. 


CuHarRLes H. PatMer, Complainant, 
vs. 
E.isHa T. Lorine anp CuHarRLes A. Wetcu, Defendants. 


Deposition of Thomas F’. Mason. 
No. 4 Excuance Court, New York, Dec. 7, 1878. 


Thomas F. Mason, a witness produced on the part of the com- 
plainant under stipulation hereto annexed, being duly sworn, testi- 
fied as follows: 


88 Examined by Mr. SEAGER: 


Q. What is your full name ? 

A. Thomas F. Mason. 

Q. Where do you reside? 

A. In New York. 

Q. Are you acquainted with the parties to this suit? 

A. Yes, I know them. 

Q. How long have you been acquainted with them ? 

A. Eighteen or twenty years, I don’t know exactly; it is a long 
time. 

Q. Did you formerly own the property in controversy in section 
23 ? 

A. I did. 

Q. Do you now own it? 

A. No, I do not. 

Qo. W ill you state when and to whom you disposed of it? 

A. I will have to refer to the contract. (Referring.) It was in 
June, 1868. I met Mr. Palmer at Portage Lake, and he proposed 
to buy the property at the price [asked for it, and when I returned 
home I made a contract with Mr. Loring for the payment and for 
the conveyance of the property. 

Q. What was the arrangement made at the Lake between Mr. 
Palmer and yourself; state it as fully as you remember it ? 

A. That Mr. Loring would make the contract and pay $5,000 at 
the time of making the contract—the balance to be paid in equal or 
about equal installments in two payments six and eight months 
thereafter. 

Q. Was any one with Mr. Palmer when this arrangement was 
made ? 

A. I think Mr. Frue was with him at my first interview with 
him. 

Q. Do you remember whether you at the time made any memo- 
randum of the terms of the sale when at the lake ? 

A. No, I do not remember of making any. 
89 Q. Cap you fix the date when this arrangement was made 
upon the lake ? 
8—814 
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A. I fix the date by the date of the contract, which was, I think, 


the 18th of June; I have no other means of fixing it except that. 

(. It is the fact, is it not, that that contract was ante-dated when 
drawn here in New York to correspond with the time of making 
the arrangement at the lake? 

A. Yes, sir, | think so; to make it cash and interest from that 
date. 

Q. When did you first have anything to do with Mr. Loring in 
reference to the property ? 

A. After 1 returned. 

Q. Can you fix that date ? 

A. No, I cannot fix it any other than from the date of the receipt 
of the payment. 

Q. How was that payment made ? 

A. That payment was made, [ find by my check book, by a check 
from ‘T. Henry Perkins. 

Q. To whom was the contract delivered by you, to Mr. Perkins 
or Mr. Loring? 

A. I had foagotten all about that, but come to look at the con- 
tract I see that it is filled in in Mr. Perkins’ handwriting. 

Q. What portion of it is filled in ? 

A. E. T. Loring, trustee. 

Q. The name of the party of the second part ? 

A. The name of the party of the second part. From that I con- 
clude (and I think it is corroborated by my letter sending it) that I 
sent the contract to Boston to Mr. Perkins, to be delivered on the 
payment of $5,000. 

Q. Have you letter-press copies of your letters during that time— 
the month of June? 

A. Most of them, I presume. 

Q. Have you a letter-press copy of the letter sent to Mr. Perkins ? 

A. I think so. June 26, 1868, a letter to Mr. Perkins. 

Complainant’s counsel offers the letter in evidence. 
90 It is marked ‘“*Complainant’s Exhibit A.” A copy of the 
same is hereto attached. 

Q. Had you ever had any conversation with Mr. Loring, or any 
bargain with him 1n relation to this property prior to sending this 
letter ? 

A. Not previous to that, no. I don’t remember whether I did 
see him or not; I don’t know whether he came here or whether I 
saw him. 

Q. But to your recollection you never had ? 

A. Tomy recollection; unless there was some circumstance to 
change my recollection; my impression, if it were not for the let- 
ters, would be that Mr. Loring did come here and complete that 
arrangement; but it seems that he didn’t. 

Q. Did you make any entry of the receipt of that payment at the 
time it was made ? 

A. Yes, I did. 


| 
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Q. Will you please turn to that entry ? 

A. “June 29, 1868, T. Henry Perkins $5,000 for payment on Pal- 
mer contract.” 

Q. That is the entry of the payment, which entry was made by 
you at the time it was received ? 

A. That was the entry at the time I deposited it. 

Q. This contract you say you are satisfied was prepared here, 
leaving biank simply the name of the party of the second part ? 

A. Yes, I think that is all. 

(. And that was inserted at Boston ? 

A. That was inserted at Boston. 

Q. Do you know William Hart Smith? 

A. Yes. 

Q. What business relations did you have with him in 1868? 

A. He was treasurer of the Quincy Mining Company, of which 
I was president. 

Q. Do you know Mr. Loring’s signature? (handing to witness a 

letter purporting to be from Mr. Loring to W. Hart Smith.) 
91 A. I think so; I believe that is his signature. 
Complainant’s counsel offers the letter in evidence. 

It is marked ‘*Complainant’s Exhibit £.”” A copy of the same is 
hereto annexed. 

Q. Did you receive any letters from Mr. Palmer about the time 
of this transaction ? 

A. About the time I returned from the lake, I think. 

Q. Here are the letters which you produce, are they ? 

A. Yes, sir. 

Complainant’s counsel offers the two letters in evidence. 

They are marked * Complainant's Exhibits C and D.” 

Copies of the same are hereto attached. 

Q. When was the balance paid on this contract, and by whom? 

A. It was paid at the time called for, six and eight months from 
the date. ° 

Q. What date would that be? 

A. The 18th of December, 1868, and the 18th of February, 1869. 

Q. Have you entries of those payments ? 

A. I have, yes, sir. 

©. Please read them. 

A. * December 18, 1868, E. T. Loring, trustee, $8,025; ” ‘ Feb- 
ruary 18, 1869, E. T. Loring, in trust, $7,000; “February 20, 
1869, the same, $587.50.” 

Q. How were those last payments made ? 

A. That I don’t know—only from the entries here. The proba- 
bility is that they were Boston drafts on some New York bank. 

Q. Received by you by mail or from Mr. Loring in perscn ? 

A. By mail, I presume; it must have been by mail. 

Q. Have you preserved any other letters that you received from 
Mr. Loring ? 

A. No other letters that I can find. 
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Q. Have you made search for them ? 
A. I have made search for them; and these few letters in con- 
nection with this transaction happened to be filed with the 
92 contract, and I could find no other letters in relation to the 
transaction. 

Q. Is it your custom to keep your letters, or to destroy them after 
a time? 

A. For a while, but destroy them after a time—only my private 
business. 

At the request of counsel, Mr. Mason produces letter-press copies 
of letters, as follows: From Mr. Mason to Mr. Loring, December 18, 
1868 ; the same to the same, February 18, 1869; the same to the same, 
February 20, 1869. 

Complainant’s counsel offers the said letters in evidence. 

They are marked, respectively, ‘‘ Complainant’s Exhibits E, F, and 
G.” Copies of the same are hereto annexed. 

Cross-examined by Mr. C. I. WALKER: 

Q. Did you not write a letter in relation to this matter the latter 
part of January? 

A. I could not tell you without I find it in my letter-book. Yes, 
sir, January 30, 1869. 

Defendants’ counsel offers the said letters in evidence. 

It is marked Defendants’ Exhibit No.1.” A copy of the same is 
hereto annexed. 

Q. Did you not, in answer to that, receive a letter from Mr. Lor- 
ing dated February Ist, 18697 

A. That I can’t say; I presume that I must have received a letter, 
but, as I stated before, I don’t find any other of Mr. Palmer’s or 
Mr. Loring’s letters in relation to this matter, because, as I suppose, 
they are all destroyed. 

Q. Did you not afterwards, and early in February, before the 
payment of the 18th of February, write another letter to Mr. Lor- 
ing upon this matter? | 

A. There is one, February 2d. 

Defendants’ counsel offer the said letter in evidence. 

It is marked ‘Defendants’ Exhibit No. 2.” A convy of the same is 
hereto annexed. 

Mr. Wacker: That will probably enable you to say whether 

you received one February Ist. 
93 Q. Did you not receive another letter from Mr. Loring, on 
this matter, about the 15th or 16th of February ? 

A. I don’t know, really, for I can’t find any other of those letters. 

Q. Please see whether you did not write to him on the 16th or 
17th of February ? 

A. The 15th of February. 

Defendants’ counsel offers the said letter in evidence. 

It is marked “ Defendants’ Exhibit No. 3.” A copy of the same is 
hereto annexed. 
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Q. Was not that letter written in response to a letter received 
from Mr. Loring? | 

A. I have every reason to suppose that it was. It don’t say, as 
usual, “‘ your letter received.” 

Q. When was it that Mr. Palmer called upon you to get an ex- 
tension of time? 

A. I really haven’t any recollection by which I could give it. 

(. As to date? 

A. As to date; I don’t know as I should have recollected it at 
all had it not been for these letters; but there must have been some- 
thing of that kind, or it would not have been expressed in these 
letters; so that I presume he did call on me, desiring to have the 
time of payment extended. 

Q. Don’t you recollect that he wanted that extension as a per- 
sonal favor to himself, as he expected to furnish the money that 
was to be paid? 

A. I have no recollection of that; I couldn’t say; itisa fair pre- 
sumption; if he called upon me in relation to that, [ have no doubt 


that that was the argument that he used. 
THOS. F. MASON. 


94 Copies of exhibits put in evidence by complainant and de- 
fendants : 


Complainant’s Exhibit ** A.” 


JUNE 26th, 1868. 
T. Henry Perkins, Esy. 


Dr. Str: I send herewith contract for sale of 120 acres of land, 
which I wish you to ] Mr. Loring, and have him execute, 
either for himself or Mr. Palmer, (I made the trade with Palmer,) 
fill in the name of whichever Mr. L. desires, and deliver over to Mr. 
Loring upon his paying you $5,000. 

If Mr. Loring is not prepared to comply, you will not press the 
matter, but return the papers. I was tempted to sell by the offer, 
but perhaps i made a mistake; probably I might obtain more from 
the Hecla Company by holding long enough. 

Mr. Palmer requested the transaction kept private for the present, 
so you wiii please say nothing about it. 

| shall see you before long, and will then report on mining mat- 
ters; there is nothing requiring haste. 

I see water power is about 18; has there been a dividend making 
the difference from 22 or 237 


Truly yours, THOS. F. MASON. 
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Complainant’s Exhibit * B.” 
[ Printed heading. ] 


OFFICE OF THE SoutH Pewapic CopPpER CoMPANy, 
31 KILBY STREET, 
Boston, June 25, 1868. 
W. Harr Smita, Ese., 
Treas., New York. 
Dear Sir: I received letter this morning from Mr. Palmer, who 
is very desirous I should see Mr. Mason before leaving for 
95 the Lake, which I intended doing on Saturday, therefore tel- 
egraphed you this morning, requesting to be advised as soon 
Mr. Mason returned, which I will thank you to do by telegraph at 
the earliest date, as this may enable me to leave here on Saturday 
evening’s boat and see Mr. Mason on Monday morning, if not 
before. 


Truly yours, E. T. LORING. 
Complainant’s Exhibit *C.” 
[Printed heading. ] 


KEARSARGE MIninGc CoMPANY, 
CaLuMET, Micu., June 27th, 1868. 
T. F. Mason, Ese., 


Dear Sir: On the day you left [ wrote Mr. Loring two letters 
informing him of my contract with you, and requesting him, upon 


their receipt, to go to N. Y. and execute the contract and pay you. 


the $5,000. One of those letters went by the steamer N. West, and 
the other by mail Saturday morning. 

On Monday, the 22d, I telegraphed Mr. Loring that I had paid 
here for him $5,000, and asking him, upon the receipt of either of 
my letters, to pay the same amount to you and execute my contract 
with you. On Friday I telegraphed Mr. Loring again and asked a 
reply. The line has been down some of the time and has not 
worked well, and I have had no reply. Mr. Loring, I knew, was 
soon to start for the Lake, and hence I was anxious that this busi- 
ness should be finished before he left. I trust you will send the 
papers to me, as was understood when you left, in case from any 
‘ause Mr. Loring should fail to execute the contract. If there should 
be any delay I will pay interest on the $5,000, so as to make it the 
same as $20,000 from the day the contract was made. If the pa- 
pers come up to me to execute, the $5,000 will be ready as soon as 
they come. 


Truly yours, CHAS. H. PALMER. 


eer 
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96 Complainant's Exhibit **D.”’ 
[ Printed heading. | 


KEARSARGE Mintna CoMPANY, 
CaLuMET, Micu., June 29, 1868. 


Tuomas F. Mason, Esq. 


Dear Sir: This morning I received a telegram dated the 27th, 
in which he says the contract is closed and that he was to start for 
the lake on. that day. 

[ had never said anything to Mr. Loring in regard to the pur- 
chase of this land, and I felt, in consequence, some anxiety in re- 
gard to it. [am much obliged to you, and while I think the sale 
is a good one for you, I also think the purchase is a good one for 
us. I would not have you mention the object which you divined 
we had in purchasing it. 


Yours truly, CHAS. H. PALMER. 


Complainant’s Exhibit **H.” 
DECEMBER 18TH, ‘68. 
E. T. Lorine, Esq. 


Dr. Str: Your letter of 17th, covering draft as stated, is re- 
ceived, and I have endorsed the amount, eight thousand and twenty- 
five dollars, (8,025 dollars,) on our contract dated June 18th, 1868. 

Truly yours, THOS. F. MASON. 


Complainant’s Exhibit “FF.” 
Frepruary 18, ’69. 
E. T. Lorine, Esq. 
Dr. Str: Your letter of yesterday received, enclosing draft for 
seven thousand (7,000) dollars on account of contract for purchase 
of lands dated June 18, 1868. 
97 Herewith I send you statement of the transaction, showing 
a balance due me of $587.50, upon receipt of which I will 


send you the deed. 
Truly yours, THOS. F. MASON. 


Statement. 


E. T. Loring, Esq., in trust, in account with Thos. F. Mason. 


1868. 
SURO 18.. Te PUPAE OF MR cnn nincnns conndadas .--- $20,000 00 
Dec. 18. “ 6 mos. interest on $15,000____- ssiesaaiadiidiniiiaals 525 00 
1869. 
rae, +3: " Po I cs wach dices 87 50 


$20,612 50 


se tlie A te A TIO GI NTO re 
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1868. Or. 
Tk RP IU wccdceendcenanaibiasnnhninuaal $5,000 00 
I 8,025 00 
1869. 
a ip ieee etiaaaiataeneaie dement 7,000 00 20,025 00 
ES eR ARE rene: pee nae SSA $587 50 
E. E. 


New York, Feb’y 18, ’69. 


Y 99 


Complainant’s Exhibit *G. 


| FEBRUARY 28, ’69. 
E. T. Lorine, Esq., 

Dr. Str: Your letter of 19th, covering bank draft on New York 
for $587.50, received. 

Herewith I send you the deed as called for by our contract dated 
June 18, 1868, together with a statement of account and amount 
paid. : 

Truly yours, . THOS. F. MASON. 


98 Defendant's Exhibit “No. 1.” 


JANUARY 30, ’69. 
EK. T. Lorine, Esq. 

Dr. Sir: | received a letter from Mr. Palmer requesting me to 
write you my decision on his request that I extend for three 
months the payment on contract falling due 18th February, and 
which is, that | would prefer not to do so. 


Truly yours, THOS. F. MASON. 


Defendant's Exhibit ** No. 2.” 


FEBRUARY 2D, ’69. 
E. T. Lorine, Esq. 

Dr. Sir: Your letterreceived. J gave Mr. Palmer no encourage- 
ment that I would extend the payment further than to say I w ould 
decide whether I would do so or not when he returned from Bos- 
ton. I wrote you, at his —. to say I decided to not extend it. 


Truly yours, THOS. F. MASON. 
Defendant's Exhibit ** No. 3.” 


Fepruary 15, ’69. 


EK. T. Lorine, Esq. 

Dr. Str: As you requested, I write to say that I am not pre- 
pared to consider favorably Mr. Palmer’s proposition at this time, 
and will, as you desired, have deed of the lands in section 23 


ready for you on the 18th inst. 
Truly yours, THOS. F. MASON. 


oa 
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99 In the Cireuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


CHARLES H. PaLMer, Complainant, 
vs. . 
Ex.isua T. Lorine and Cuartes A. Wetcu, Defendants. 


The depositions of Charles H. Palmer, the complainant, and Vir- 
ginia Palmer, taken before me, Charles Flowers, a commissioner of 
the circuit court of the United States, by consent of the parties 
hereto, on the 19th of December, 1878. 

Present, Hoyt Post and Mr. Seager, for the complainant; C. I. 
Walker, for the defendants. 

The testimony is taken subject to ongertione for relevancy and 
conipetency. 

Charles H. Palmer, being duly sworn, doth depose and say, in 
answer to interrog: atories proposed by Mr. Post, as follows, to wit: 

Q. You are the complainant in this case ? 

A: Yes, sir. : 

Q. Where do you reside ? 

A. In Pontiac. 

Q. How long have you lived there ? 

A. Since 1852. 

Q. State whether on and prior to June, 1868, you bad interests 
in Lake Superior, and had investments there ? 

A. Yes, sir. 

Q. Whether you had investments there jointly with the defend- 
ant, Loring, and William B. Frue? 

A. I had interests with them, commencing in 1854. 

Q. You may state what, in general terms, your several propor- 
tions of those investments were from about the year 1865, between 

you three ? 


100 A. From 1865 they were generally the same, equal in- 
terests. When we entered into the interest, we entered in 
equally. 


Q. You may state what the general nature of thost investments 

was 
They were in mining property and stock. 

@. How were the stocks held? 

a" ‘ted to as immaterial. 

They were generaliy in Mr. Loring’s name. 

o State whether on or about June 18th, 1858, you had any ne- 
gotiations with one Thomas F. Mason, with reference to lands in 
23, described in the bill ? 

A. I made a contract with Mr. Mason at Houghton. 

Q. You may state if you please the terms of that contract ? 

A. The contract was for $20,000. $5,000 to be paid down and 
the balance in two equal payments, six and eight months, with in- 
terest, with right to pay at any time before maturity. 
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Q. Who negotiated the contract ? 

A. I negotiated the contract. 

Q. On behalf of whom was the original negotiation ? 

A. On behalf of myself, Loring and Captain Frue—in the first 
place Mr, Frue and myself. 

Q. State whether a contract was drawn for signature ? 

A. It was drawn ready for signature. 

Q. Was this negotiation and ‘purchase with the knowledge and 
assent of Mr. Frue at the time 

A. It was. | 

Q. You stated that the contract was drawn for signature ? 

A. Yes, sir; I expected at the time it would be signed. 

Q. It was not signed there ? 

A. No, sir. 

Q, W hat was the reason ? 

A. The reason was that after I had got it ready to sign, Mr. 
Mason stated he had a form of his own which he preferred to 

use, 
101 * Q. Did he make any explanation in what particular it dif- 
fered ? 

A. He said his form contained a clause of forfeiture, I think ; 
there was, to be no change in the terms. 

Q. You may state what arrangement was made between you and 
Frue and Mason, if any, with reference to the further execution of 
the contract? 

I said that I would send Mr. Loring to execute the contract. 
Send him where ? 

Send him to New York. 

Was Mason on his way to New York at this time ? 

. He was about leaving. 

And did leave when? 

He left right off; he left probably the evening of the 18th, 
the date of the contract. 

Q. You may stute what arrangement was made with Mr. Mason, 
with reference to the further execution of the contract ? 

A. | stated to him that’Mr. Loring would be interested. When 
he declined to execute the contract, I stated to him that Mr. Loring 
would be interested with us, if Mr. Loring chose to be so. 

Q. Can you state what the arrangement was ? 

A. The arrangement was that Mr. Loring should go over to New 
York and execute the contract, or that Mr. Mason should send the 
contract over to Boston to be executed, and if there was any failure, 
Mr. Mason was to return it to Houghton. 

Q. You may state whether at the conclusion of this arrangement 


PePerer 


_ you wrote any letter to Mr. Loring in relation to it? 


A. I wrote to Mr. Loring in reference to it. 
A letter of date June 18th, 1868, is produced by the defendant 
on notice. 
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Q. You may state whether the letter now shown you is the letter 
you wrote to Mr. Loring? 
A. It is. 


The letter is marked Exhibit F’, and is offered in evidence. 


102 Exursit F. 


KEARSARGE MIninea ComMPANY, 
CaLumet, Micu., June 18th, 1868. 
K. T. Lortna, Esq., 

Dear Sir: I have this day bought of T. F. Mason the following 
lands in the Hecla, section 23, namely, the north half of the north- 
west quarter, and the northwest quarter of the southwest quarter, 
in all 120 acres, for $20,000, $5,000 down, $7,500 in six months, and 
$7,500 in eight months, with seven per cent. interest on the last 
two sums. I had the contract drawn up and was ready to pay him 
the $5,000 down, but as he had just come from Ontonagon and the 
boat was to leave in two hours, he preferred to return to New York 
and write such a coniract as he had given Hurlburt on his purchase, 
and have you execute the contract and pay him the $5,000. He 
will then send you the contract and I want you to see it carried out 
in all respects. Mason agrees that if you are away or do not do this, 
he will send it to me to do, and to carry out as I have agreed to do. 
Mr. Mason has given me his word in the presence of Frue that all 
this shall be done as he agreed, and that [ shall have the land, mak- 
ing his word as good as his-:deed. There was not time to do this 
before Mason left, and I want you to treat him in this matter with- 
out doubting him at all. I will write you again this evening and 
send the contract [ had drawn up. He has a copy of it with the 
terms as I have stated. This matter is very important. The pur- 
chase will add to the Ossipee five dollars per share at once in actual 
value. I do not want anything said of this at all. You will see by 
this that we shall get a division with the Hecla so as to get what 
will make a mine out of ‘it by itself, we can make the Calumet vein 
by this over 3,200 feet in length. ‘The purchase is very important. 
I send this by the hands of Randall, and will write again to-night 
by mail. Do not mention this. If you can, I would go to New 

York and see Mason and close this at once. In no case will 
103 ~=sthis be neglected. It is a fortune to usif well handled. 
Mason has the contract which I drew up and will show it to 
ou. But this will tell you what is to be done. I give a sketch of the 
land. When I present the whole matter you will see how important 
itistous. We can take from Hecla from 1,550 to 2,305 feet in 
length, and still give them out of this purchase double the amount 
of mining value that we get from them. The fact is, this ground 
bought is worth more to ‘them than the ground next to Ossipee. 
It is for this reason that I do not want anything said till we have 
fully considered this matter together and see how we shall open it 
to Shaw. This is a rough sketch of the land bought. The vein is 
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nearer to it than I have given the dotted lines, as if made to divide 
between them. Hecla would be free then to give us 100 acres, 50 
of which would carry the vein and we should give them 100, all of 
which would carry the vein. You will see the importance of this 
matter, and that we should not say anything till we consult. The 
Hecla is rich and we can make the Ossipee as rich. 


Truly yours, CHARLES H. PALMER. 


Q. You may state whether you wrote another letter of date the 
next day, with reference to the same matter, to Mr. Loring? 

A. I did. 

A letter dated June 19th, 1868, is produced by the defendant, 
upon notice, and is shown to the witness. | 

Q: Is that the letter ? 

A. It is. 


The letter is marked Exhibit * G,” and is offered in evidence. 


EXHIBIT G. 


KEARSARGE MIninG CoMPANY, 
CaLuMET, Micu., June 19/h, 1868. 


E. T. Lorine, Esqa., 
Dear Sir: I have drawn a map of the land bought of Mason. 
The Hecla owns all in the section, but the 40 and 80. 
104 You may say that Shaw will not do anything about it. We 
‘an wait as long as he can, as we have enough to mine till 
the Hecla needs some of this land. The least I would take now 
would be the 80 next the Ossipee, through which the lode runs, and 
most likely with the right of mine perpendicular to the vein in the di- 
rection of the line A B. Ido not think best now to say anything 
to Shaw about this. I have given on the other side the land in the 
Calumet section 14, bought by Hurlburt. I could have bought this 
a year ago last winter for $40,000, including the 120 now bought. 
If I had done so, we could now have this land in 23 for nothing, as 
Shaw will have to buy Hurlburt out even at $100,000. Stanton, who 
now has the Huron, is intending to buy Hurlburt out in 14, and I 
wish you would see him when he returns, and urge him to do it. 
Hurlburt bought of Mason some 1,200 acres of land in 14, 15, 11, 22, 
and 28. If Stanton-can get the land in 14, 480 acres, and the land 
in 22, on the east half, I should like it, as the land in 22 is desirable 
forus. Hurlburt offered the land in 14 to Stanton for Huron stock. 
This would be a good thing for Stanton. [shall write Stanton on 
this subject. This matter is not to be talked about. I had a long 
talk with Stanton, and he is inclined to buy it. He has let Hurl- 
burt have money. 

I send the duplicate of the contract I gave Mason. Mason is to 
write a contract like his contract with Hurlburt, and send to yoy, 
Mason talked this matter over with Frue and myself, and says: we 
shall have this land as agreed, and that his word is as good as his 
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deed. I trust nothing will be left undone to carry this out, and you 
had better go to New York and see it done. We shall get out of 
Hecla all I have indicated. The land we would exchange is more 
convenient on surface and underground for them than what they 
would give us. It will be under their machinery and improve- 
ments. This is a great thing for Ossipee. You had better tele- 
graph me as soon as this is done, as I shall be most anxious about 
it. J wrote you to-day and sent by Randall, and I write this by 

mail. I shall put a note on this for Burr to open, in case 
105 you should be absent. On the $5,000 to be paid down, pay 

interest if Mason wants it. If Burr reads this, I wish him to 
see all is done which he cando. Send the $5,000 in case you are 
not there to execute the papers, saying that you will execute them 
and return them as soon as you get home, as they can be sent to 
you. I do not want anything by which Mason can get out of this. 
He agreed that if there was any hindrance on your part, to send 
them to me to execute. 

The 8S. P. is doing finely, 30 tons a week. ‘To-day 50 tons have 
been shipped, and by Monday morning there will be at the smelting 
works 60 tons unsmelted. I think we have a sure thing in the 8. P. 
We must make a family concern of Ossipee, and I would not sell 
any stock in it. We can make it put on its own importance. This 
we will do. I see this matter clearly. I write in haste and do not 


read over. 
Truly yours, CHARLES H. PALMER. 


Be particular to say nothing about Stanton’s wishes. We need 
not buy any Hecla unless upon good time and satisfactory prices. 
We shall have a Hecla of our own. I think the 8. P. will improve 
upon what she is now doing. The 40 acres is less than 350 feet 
from line of vein. In case you want us to raise $5,000 here, write 
us or telegraph, and we will use it for the mine. 


Q. Will you state how there came to be two letters ? 

A. One letter was sent by the steamer Northwest immediately, to 
be mailed in Detroit, and the other was deposited in the post office 
at Houghton, and by regular course of mail would go out Saturday, 
the 20th. 

Q. You may state whether in this letter of the 19th you did. en- 
close a duplicate contract which you had negotiated and drawn up 
for signature by Mr. Mason ? 

A. I did. 

The defendant’s counsel admits that the witness sent the dupli- 

cate enclosure referred to. 
106 Q. You may state whether any telegram was sent to Mr. 
Loring ? 

A. I sent a telegram with reference to this correspondence. 

Q. Do you remember the date of that ? 

A. The first was June 22d. That would be the Monday follow- 
ing, the 18th being Thursday. 
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Mr. Post. I call upon Mr. Walker in pursuance of my notice to 
produce that despatch. 

Mr. Wacker. I will admit that we have received notice to pro- 
duce the telegram, but do not produce it. 


Q. Can you state the substance of that despatch of June 22d? 

A. The substance of that despatch is given in my letter to Mason 
of date of June 27, Exhibit C attached to Mason’s deposition. 

Q. You may read in this connection from your letter what you 
state was the substance of that despatch. 

A. ‘**On Monday the 22d I telegraphed to Mr. Loring that I had 
paid here for him $5,000, and asked him upon the receipt of either 
of my letters to pay the same amount to Mason and execute my con- 
tract with him.” 

Q. You testify that is the substance of the despatch ? 

A. Xes, sf. 

Q. State whether, subsequent to that, you telegraphed again to 
Mr. Loring? 

A. On the 26th I telegraphed again. 


Defendant’s counsel is asked to produce the despatch. He admits 
having received notice, but does not produce the despatch. 


Q. You may state the substance of the contents of that despatch. 

A. That despatch was substantially as the first, I think, to a 
similar effect as I then wrote it, and I asked a reply. 

Q. You may state whether you received any despatch from Mr. 
Loring. 

A. I received one on the 29th, dated the 27th. 


107 Defendant’s counsel is asked to produce the despatch. He 
admits having received a notice, but does not produce the 
despatch. 


Q. I will ask you if you have any means of stating the substance 
of the contents of that despatch ? | 

A. I have only my letter of the date referred to. 

Q. You refer to what letter ? 

A. I refer to a letter to Mason of the date of the 29th, attached to 
his deposition in this cause as Exhibit D. 

Q. If, upon looking at that, you are able to state what the despatch 
was in substance you may state it. 

A. The telegram stated that the contract was closed, and he 
started for the lake that day. 

Q. Is thatin accordance with your recollection of the facts ? 

A. Yes, sir. 

Q. I will ask you if you have that original despatch ? 

A. I have not. 

Q. Have you searched for it? 

A. I have looked for it among my papers, and I have been unable 
to find it. | 
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A. I will ask you if you received any letters from Mr. Loring in 
reply - our letters of June 18th and 19th, or either of them ? 

A. I did. 

Q. Do you recollect whether you received one or two letters ? 

A. Iam not certain; I have the impression I received two, one 
of them a short letter and the other a longer letter, but I may have 
confounded the telegram with the shorter letter. 

Q. Have you looked for those Jetters ? 

A. I have. 

Q. Have you been able to find them ? 

A. I have not been able to find them? 

@. You made search ? 

A. I have had searches made. Those letters were in Captain 
Frue’s desk, which I used on being there that summer, and un- 

doubtedly left them there. 


108 Mr. Post: Those letters, Mr. Walker, are included in the 
notice, and if you have them, or if you have copies of them, 
I would much rather take them than to undertake to state their 
contents, if you are willing to produce them. 
Mr. WALKER: I am not willitig to produce them. 


Q. You may state the substance of that letter, or those letters, as 
near as you can? 

A. Mr. Loring, in his letter, approved of this purchase—was 
very much pleased with it, and stated that he joined us in the pur- 
chase. 

Q. Do you recollect about what date this letter was, or don’t you 
know about that? 

A. I don’t recollect, excepting from the circumstances. [ re- 
ceived this letter, or letters, about the time | received the telegram, 
somewhere about the 29th. 

Q. What would be the ordinary course of mail between Hough- 
ton and Boston ? 

A. It would be four or five days. 

Q. You may state whether these letters, or either of them, or the 
telegrams, were exhibited to Captain Frue ? 

A. They were. 

Q. You may state, as near as you can, the contents of the second 
letter ? 

A. I have the impression that he stated in the second letter, or 
rather, I think it was in the first letter, that he would go to New 
York as soon as Mason arrived. 

Q. Whether in either of them, there was anything said of Mason 
having arrived ? 

A. I think there was in one [of] them, with the intention ex- 
pressed of starting for New York. 

Q. How soon after that did you see Loring? 

A. I saw him soon after that in Houghton. 

Q. Was any interview had with him ? 
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A. Yes, sir. 
(. Between whom ? 
A. Between myself, Capt. Frue, and Mr. Loring. 
109 Q. In that interview was anything said about the purchase 
on section 23? 

A. It was the substance of the discussion entirely. 

(). State what the interview was ? 

A. The interview related to the disposition to be made of this 
purchase. Mr. Loring took the ground from the beginning, that 
we should hold that purchase jointly. 

(). What was the discussion about? 

A. Captain Frue and myself, rather inclined to believe that it 
would be better to connect it with the Ossipee. 

Q. Let me ask you to explain about the Ossipee ? 

A. That was a mining company in which we three were inter- 
ested, and this property bore the. nearest connection to that—in fact 
a very near connection to it. 

Q. What was the outcome of the interview with reference to the 
disposition of this qnestion of whether to unite this purchase with 
the Ossipee company or not? 

A. The decision was that we should hold it ourselves. 

Q. Whether any discussion was then had as to the value of this 
purchase ? 

A. There was. It was considered very valuable from the begin- 
ning. | 

Q. The question is, whether there was any talk about it being valu- 
able at that time? 

A. There was. 

Q. By whom? 

A. By Mr. Loring, and by ourselves. 

Q. You may explain, if you please, what the fact was with refer- 
ence to the payment of money at Houghton for Mr. Loring, on ac- 
count of this contract ? 

A. There were $5,000 paid there by Capt. Frue. 

®. Paid how? 

A. It was paid on the property bought for the Adams Mining 
Company on Portage Lake. Mr. Loring had bought the property 
for the Adams company. There had been $5,000 paid upon it, and 

there was about $5,000 due at that time. 
110 Q. This money, you say, was paid on his behalf by Mr. 
Frue? 

A. It was. 

Q. Was that the money to which your despatch to Loring related 
with reference to the $5,000 ?.. 

A. It was. 

Q. I don’t know whether you saw that contract, which had been 
executed between Loring and Mason, at this interview in July. 

A. No, I did not see it. 

Q. I will ask you to state, if you can, who were the grantees or 
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parties of the second part named in the original contract drawn for 
execution at Houghton ? 

A. Charles H. Palmer and William B. Frue, or Charles H. Pal- 
mer and associates—one of the two. 

Q. You may state when you next saw Mr. Loring. 

A. I next saw Mr. Loring in October, 1868. 

Q. Where? 

A. At Houghton. 

q. Was an interview had with him there? 

_A. There was. 

Q. Was anything said at that interview about this purchase on 
23? 

A. It was spoken of in this way. Mr. Loring said that the 
$5,000 which had been paid on Adams’ purchase, but which was to 
apply on 23, was to apply on my part of the Adams purchase. 

Q. What was said about that between you and him? 

A. I told him that I had made the purchase upon his request 
and order for the Adams Mining Company, and that Frue had paid 


the $5,000 as so much on 23, and I could not listen to it a moment. 


Q. You insisted that the $5,000 paid should apply on 23? 

A. I did. 

q. What was the outcome of that discussion—what further was 

said about it by Mr. Loring? 
111 A. Mr. Loring did not want I should say anything to 
Captain Frue about it at all, but that he would look over his 
letters and see, when he got to Boston, if I had purchased the 
Adams front in connection with himself, and when we arrived there 
he looked at the letters and found I was correct about it. 

©. You returned with him to Boston after this interview from 
Houghton ? 

A. Yes, sir. Perhaps I stopped on the way, but I came down 
with the purpose of going to Boston. 

Q. Was Mr. Frue present at this interview ? 

A. No. Captain Frue was sick at the time. 

Q. You may state briefly just what was done about this Adams 
purchase on your return to Boston. 

A. We went before the’ Adams directors, and Mr. Loring stated 
that I had made the purchase for the company at his order, and it 
was turned over to the company. They accepted the purchase. 

Q. You may state whether or not you received any letters from 
Captain Frue during the winter of *68 and °69, with reference 
to his interest in this purchase of 23. 

A. I did. 

Q. You may state, if you please,~where you were during that 
winter ? 

A. I was in Boston and New York, and some of the time at 
home. 

Q. Whether you have your letters received from Frue at that 
time ? 

10—814 
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A. I have most of them, but I have lost some of them relating to 
this same subject. 


A paper purporting to be a letter from Mr. Frue to Mr. Palmer, 
dated at Houghton, March 6th, 1869, is produced, and the witness 
states that the same was received, and by consent the following 
clause contained in said letter relating to the matter in controversy 
is here inserted in place of the letter: 

‘Your favor of the 18th, with notes enclosed as stated, is at hand. 

The note of $4,000, signed by you, is the one used. 
112 You, however, neglect in your letter to mention anything 

about: the paper asked for showing my interest in the land 
purchased. I would like to have you attend to it as soon as possi- 
ble.” 


@. This letter was directed to Pontiac ? 

A. Yes, sir. 

Q. I will ask you whether the former letter, in that clause re- 
ferred to, you are able to produce ? 

A. No, Lam not; I think I have it, but [ cannot possibly find it ; 
I think I have seen it within a year or two. 

Q. I would like to ask you what land purchase this referred to ? 

23. 

Q. I will ask you whether a former letter, such as is there referred 
to, was received by you from Mr. Frue? 

A. It was. 

Letter shown witness dated February 22d, 1869, at Boston, and 
addressed to the witness, at Pontiac. 


Q. In whose handwriting is that letter ? 

A. Mr. Loring’s. 

Q. Was that received by you in due course of mail about the 
time of its date? , 

A. It was. 


The letter is offered in evidence and marked Exhibit H; it is as 
follows : 
Exurpit H. - 


Orrice oF THE SoutH Pewasic Copper Company, 
Boston, February 22d, 1869. 


C. H. Patmer, Esq., Pontiac. 


Dear Sin: | have your favor of the 18th, and note contents. A 
few days after the receipt of yours of the 8th, Mr. Mason called at 
the office, when I made, in virtue of your letter, this proposal to 
him, viz: that you would sell him 1,000 shares Ossipee at net cost, 
on condition he would retain one-third interest in section 23, stating 

I would then retain one-third, you and Frue the other. The 
113 __inclosed is his reply to this proposal. JI was very much dis- 
appointed at this result, most earnestly desiring he would 
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acceed to it as a help to you, and very much relieving me from the 
necessity of raising the whole amount due, which I have done with 
some difficulty to save the previous payment made, and got the 
deed in my possession. Now, unless something turns up, more for- 
tunate than I have any expectation of, I shall very much require 
funds within the next thirty days to the extent of some $25,000 to 
meet payments due within this time on account of the company on 
which I am endorser. I am unwilling to make any further per- 
sonal sacritice by sale of property to meet these obligations, and cannot 
do it without securing to myself the chances of remuneration for 
the sacrifices made from other resources. I therefore deem it my 
duty, and asan act of courtesy towards you, to notify you that what- 
ever additional proportion you wish to secure for yourself in sec- 
tion 23, it will be necessary for you to remit the amount of the cost 
of such additional portion as you desire prior to the 20th of March, 
otherwise I shall consider as mine and retain the three-fourths 
interest in section 23 which 1 have paid for. I notice your remarks 
about my seeing Mr. Hall, which indicate most clearly to my mind 
that you do not begin to realize the difficult position I occupy 
in connection with South Pewabic. My friends have all lost 
confidence in me or my judgment by reason of this unfortunate 
result. Any further importunities with them mortifies me beyond 
measure. It will take five years to reinstate myself where I once 
stood, however successful I may be, and not then unless [ can avoid 
being constanily in the market as a borrower of money. I must get 
out of this position as speedily as possible. Confidence is of very 


slow growth, and the want of it very annoying to me. 
Yours, truly, EK. T. LORING. 


I see by the Gazette that Frue is still indulging in his esti- 

114 mates never to be fulfilled. He just about held his own in 
December. In January produced 913 tons mineral. This 

with copper at 24 cents in the spring, will not leave much profit, I 
can assure you. What is worse, he is out of coal, yet he keeps 
figuring on the profits to the Gazette, and to his New York friends. 
I hope time will prove their correctness, but I have seen and felt 
so much of these estimates that I am more incredulous — day. 

= 


Mr. Post: I here call upon Mr. Walker to produce, in accord- 
ance with the notice, the letters-referred to in Exhibit H, of date 
February 8th and February 18th, 1869. 


Mr. WALKER admits the receipt of the notice, but does not pro- 
duce the letters. 


Q. State whether the letter shown you was enclosed in Ex- 
hibit H? 
A. That is the enclosure referred to. 
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The enclosure is marked Exhibit I, and is offered in evidence. 
It is as follows: 


Exursit I. 


OFFICE OF Quincy Minine ComMPAny, 
New York, February 15th, 1869. 
E. T. Lorine, Esq. 
Dear Sir: As you requested, I write to say that [ am not pre- r 
pared to consider favorably Mr. Palmer’s proposition at this time ; 
and will, as you desire, have deed of the lands in section 23 ready 
for you on the 18th instant. : 
Truly yours, THOMAS F. MASON. 


Q. Whether you made any response to that letter of Febru- 
ary 22d? 
A. lL answered the letter. 
Q. Do you remember the date ? 
A. I answered it on the 26th. 
115 Mr. Post: I call upon defendant’s counsel to produce the 
letter of February 26th inresponse to this letter of February 


22d. 
Mr. Waker: I do not produce it. 
Q. Whether you kept letter-press copies of your letters ? 7 
A. I never have kept letter-press copies. 
Q. And you have not letter-press copies of any of these letters? 
A. No; [have sometimes made copies of my letters and kept 
them. 
Q. Have you any copy of the letter in response to this, of Febru- 
ary 26th? 
A. Nothing excepting memoranda. 
Q. Are you able to state the substance of that response ? 
Mr. Waker: He had better produce the memorandum. 
Q. Have you the memorandum with you ? 
A. Here is the memorandum, I think. 
Q. You produce the envelope in which this letter was enclosed ? _ 
A. Yes, sir. : 
Q. And upon that envelope is a memorandum ? ) 
A. Yes, sir. 


. Whether that memorandum was made at the time ? 
A. It was. 
Q. You may refer to that memor.udum if you please, and state 
what the contents of the letter were. You may first read the memo- 
randum. 
A. “I have been willing to unite in any plan to mutually aid us, 
but failing in this, cannot consent to lessen my interest in section 
23.”” That is the memorandum. [ probably wrote a letter in ac- 
cordance with that, but Ido not remember the contents of the letter, ye 
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except by this minute. I simply noted that on the envelope in which 
the letter was. 
Q. I will ask you whether on March 6th, 1869, you wrote a letter 
to Mr. Loring? 
A. I did. 
A letter of that date is poor. by the defendant in pursuance 
of notice. 
116 Q. Whether you got any reply from Mr. Loring to your 
letter of the 26th of February in answer to his of the 22d ? 
A. No, sir; I did not, 


_ The letter of March 6th is offered in evidence, and is marked 
Exhibit “ J.” 
Exuisit J. 


Pontiac, March 6th, 1869. 
E. T. Lorine, Esq. 

Dear Srr: | returned from Lansing to-day, where I had been 
‘alled by telegraph to advise with our J.. 8. members. Bill 56 will 
not pass. ‘There is a bill before the Legislature to take the land 
grant from the Marquette & Ontonagon R. R. Co. and give it to 
a new company. I think this will be passed. This is important to our 
iron lands. I have a correspondence in New York with a new party 
in regard to the sale of these lands, which, in case of the failure of 
the McKenzie party, may amount to something. I find it difficult 
to sell any property, as the wheat market is such as almost to shut 
up all chances of making any money negotiations of any kind. It 
is as bad here now as it was in Boston last fall. I have new nego- 
tiations in regard to selling ten acres of a grove which I have in 
the city, for a park. A church, also, wants a piece of this land, 
and I may succeed in this. I shall do the best [can You had 
better sell the 100 shares of Hecla. I see it is selling for $80. I 
wish you would sell 2,000 shares of Ossipee; sell it at $5. I had 
rather bye and bye buy in again than to be in debt. I want to sell 
anything [can sell. With the land in 23, Ossipee ought'to sell. It. 
is cheap, and it must sell at some time, if not now. Since I went 
up to L. 8. last spring, I must say at no period of my life have I 
begun to suffer so much as I have ‘from that time, yet it seems to 
me > by doing the best we can we shall in the “ core out all right. 


7 ruly yours, _ H. PALMER. 


117 Defendant produces letter of March 8th, 1869, from 
Palmer to Loring in pursuance of notice. 


Mr. Post. I ask further for the postscript that was attached to 
that letter as a part of it. 
Mr. Waker. [ know nothing of it. 


The letter of March 8th, 1860, was offered in evidence, and 
marked Exhibit * K,” and is as follows: 
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Exarsit K. 
Pontiac, March 8, 1869. 


E. T. Lorine, Esq. 

Dear Sir: I have your letter of the 6th. This is the first I 
have heard of the matter contained in your letter. I shall write 
to Frue, asking him to withdraw his resignation, as I do not 
think it is for our interest. I have noidea of his reason, unless 
it be in regard to the store, of which I had heard nothing. That 
matter, it seems to me, can be arranged, as I know it was all done 
by the board in the first place. I wish you would send me a state- 
ment that Captain Frue owns one undivided one-fourth quarter 
interest in the 120 acres of 23, as he has paid that amount. I want 
this so fhat he will have no cause to feel uneasy about it. I believe 
I can sell the iron lands if Dr. McKenzie fails; and I think I ought 
now to do all I can,to get the R. R. grant of land into the hands of 
a new company, as this will render their sale an easy matter. 


Truly yours, CHARLES H. PALMER. 


Q. I will ask you whether enclosed in that letter, as a part of it, 
there was a postscript? | 

A. There was. 

Q. How was that written ? 

A. On a separate piece of paper; I kept a copy of it. 

Q. Have you that copy? 

A. I have. 

Q. Will you produce it? 
118 Witness produces a paper. 
Q. [ ask you whether the original, of which this is a copy, 

was enclosed in that letter of March 8th? 
. It was. 
Was this copy made at the time? 
Yes, sir. 
And this memorandum at the bottom ? 
It was made at the time. 
What does this “ Ginnie 
My daughter. 
Was this copy made by her, or by you? 
By me. 
This is her signature, or yours ? 
That is her signature. 
The rest is in your handwriting ? 
Yes, sir. 
The postscript is marked Exhibit “‘ L,” and is offered in evidence. 


3 


> refer to? 


POPOPOPOPOPOD 


Exarsit L. 


““P, S.—Since writing you the enclosed letter to-day, I have re- 
ferred to yours of the 22d ult., and I write this to say to you that I 
cannot consent to your holding the remaining three-fourths of sec- 
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tion 23, excepting as subject to my one-third, as originally agreed 
upon, having, as you know, sold my smelting stock to aid both of 
us in securing our interests in the most valuable purchase we have 
made; it would be especially unjust and inexcusable for you in this 
way to assume the exclusive benefit, when your own interest is derived 
solely through me, as a condition of your coming into the purchase. 
Therefore I must insist, if you have not already done so, that you 


first apply to my interest any means in your hands belonging to me. 
Truly yours, CHARLES H. PALMER. 


119 , Pontiac, March 8th, 1869. 


Original of the above enclosed in a letter directed to E. T. 
Loring, 31 Kilby street, Boston, Massachusetts, and posted by me. 
** Ginnie.” 


Q. You may state whether, up to the time that this letter of 
March 8th was written, you had received any response to your 
letter of February 26th in reply to his? 

A. I had not. 

Q. You refer here to having sold some smelting stock. Will you 
explain that transaction ? 

A. That occurred in December. 

Q. What date? 

A. It was sold on the 9th of December. 

Q. Will you state what smelting stock it was ? 

A. It was stock in the smelting company of Detroit and Lake 
Superior. 

. Held how? 
. It was held by Mr. Loring by acertificate in his name as trus- 
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How many shares were there ? 

. In this certificate there were 1,125 shares. 

What amount was sold ? 

. One thousand shares were sold. 

. You may state how they came to be sold ? 

. Mr. Loring and myself were consulting about making the 
second payment on 23, which became due on the 18th of December. 

Q. This consultation was where? 

A. In Boston, in his own place. I ought to say that Mr. Loring 
was a good deal straightened in regard to South Pewabic matters at 
that time, and that was the reason of my going to Boston, and of 
course, this was a matter of solicitude between us, and I suggested 
to Mr. Loring that he use my notes for making the second payment 
on this purchase i in 23. He said South Pewabic had so shattered 

him that he could not do it, and as last resort suggested the 
120 __ selling of my smelting stock, to which I consented for the 
Q. Whe pose of making that payment. 
hether that was at that time valuable stock ? 
. It was valuable. 
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Q. To whom was it sold ? 

A. It was sold to members of the same,.company in Waterbury, 
Connecticut. 

Q. Who negotiated the sale ? 

A. I did. 

Q. At how much? 

A. Fifteen dollars a share for one thousand shares. 

Kingsbury was the man with whom the negotiation was made, 
the actual transaction was’ made with Kingsbury, but the negotia- 
tion was made more with Brown than with Kingsbury. I don’t see 
that it makes any difference, Kingsbury was secretary or treasurer 
and Brown was president. They purchased to divide among them- 
selves. 

You negotiated that sale at Waterbury ? 

. Yes, sir. 

You say the date of this sale was December 9th ? 

. Yes, sir. 

Will you state whether Loring was notified of that sale? 

. Yes, sir; I notified Mr. Loring of the sale. 

How ? | 

I notified him by letter and I saw him. 

Do you recollect whether your letter was sent from Waterbury 
or New York ? 

A. I do not. I don’t remember whether I went directly to 
Boston or New York, but between the 9th and 18th I was certainly 
in Boston, and I was also certainly in New York. 

Q. Your recollection is that from one of those places you wrote 
with reference to it? 

A. Yes, sir. 

Q. You had an interview with him personally between that time 
and the 18th ? 

A. I had. 
121 Q. Will you state what was said to him about this sale at 
that time? 

A. Mr. Loring thought I sold very well under the circumstances 
and was very much pleased with it, and we talked of its application 
to that payment. 

Q. How was the payment to be made for this stock ? 

A. I negotiated with Mr. Kingsbury to have a part, of it, it seems 
$5, 000—my recollection was that it was more—paid by the 18th. 

Q. Was the reason of that urgency mentioned to Kingsbury ? 

A. They understood the reason of my aelling this, to pay my 
interest in 23. 

Q. What was the arrangement about the payment down; how 
was it to be deposited ? 

.A. $5,000 was deposited in the Ninth National Bank of New 
York to the credit of the North National Bank of Boston, at Mr. 
Loring’s request. 
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Q. Whether the North National Bank of Boston is the bank 
where Mr. Loring did business ? 

A. It was at that time. 

Q. Do you know the date of that deposit in New York ? 

A. Ido. It was deposited the 18th of December. 

Q. What was the date of the payment of the balance, the $10,000 ? 

A. That was sent on the 26th of December to Mr. Loring in a 
draft. 

Q. What was the purpose of making that sale, as discussed be- 
tween you and Loring? 

A. It was made for the purpose of paying my interest in 23, as 
well as to help Mr. Loring also, because it was a much larger sum 
than my interest was. 


A letter produced dated March 16th, 1860, addressed by E. T. 
Loring to complainant at Pontiac. 
Q. I will ask you whether you received that letter about the time 


+ 


of its date ? 


A. I did. 
122 Q. Whether it is in Mr. Loring’s handwriting? 
A. It is. 


The letter is offered in evidence and marked Exhibit M. 


“XHIBIT M., 


Boston, March 16, 1869. 
C. H. Patmer, Esq., Pontiac. 

Dear Sir: Your favors of the 6th and 8th were received a few 
days since. I now improve a few leizure moments to reply, and 
what shall I say on my disappointment in not receiving any aid, or 
rather funds to meet my payments that were due the 8th and 12th, 
the same date yours were due to me. The great difference in our 
situations are that mine must be paid at whatever sacrifice, and 
yours when time and circumstances will enable you to do it. This 
condition of things is most unfortunate for me, and I regret to say 
that I am inclined to the opinion that necessity will compel me to 
follow your suggestion in the sale of the Hecla stock before the 
month is out. This will relieve me in part, and I wish I could feel 
as confident as you have expressed in your letter, that “ we shall, 
in the end, come out all right.””. The idea of my ability to sell your Os- 
sipee stock at $3 shows pretty clearly how little you realize the state 
of feelings in this community, and [ see no hopes of improvement, 
particularly while that damnable sheet, the Houghton Gazette, is 
allowed to issue such vile trash as may be found in that of March 
4th. Think of me as one of those “lordly directors,’ who has 
about ruined himself and family in his efforts to advance and pro- 
mote the interests of Lake Superior, to be treated in this manner ; 
not that I care two straws for his personalities, but the effects his 
course is having on our business by the discontent he is sowing 
among those in the employ of the companies, and the jealousies 
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and strife he is creating among the different companies, stock- 
holders, and directors, eastern and western interests, is enough to 
drive a man mad, faneving, fool-like, that he has and is serv- 

123 ing our interest because he has advocated the tariff. Now, 
in my judgment, he has and is doing us a great deal more in- 

jury than all the benefit the tariff will confer; and until he can be 
made to stop his cackling, adieu to any hopes of bringing in new men 
to our interests, or selling any portion of our interest in our new 
companies, or disposing “of the lands we have. This epistle does 
not present things very favorably, still I write just as I feel, though 

I am not without hopes that the future will appear more promising 


than the present. Yours, 
| EK. T. LORING. 


Enclosed I forward the bond given by Mason, with an endorse- 
ment that I trust will meet your wishes. KE. T. L. 


Q. I see on the margin of this letter these words, “ enclosed I 
forward you the bond given by Mason, with an endorsement that 
I trust will meet your wishes. E. T. L.” Llask you what was en- 
closed in that, to which that refers ? 

A. The contract with Mason, Exhibits “A” and * B.’’ 

Q. It is the contract between Mason and the defendant Loring, 
trustee, and the endorsement upon it, which is annexed to Captain 
Frue’s testimony in this case, and marked Exhibits “A” and * B?” 

A. Yes. 

@. Was there an answer to this letter? 

A. There was. 

Q. When you received this contract, Exhibit “A,” with the en- 
dorsement, Exhibit “B,” upon it, enclosed in this letter, what did you 
do with it? 


A. The contract I sent to Captain Frue. 
Q. That document was enclosed in your letter of April 6th, 1869, 


attached to Captain Frue’s testimony, marked Exhibit “D2” 


A. Yes. 
Q. When did you next see Mr. Loring, after you received the 


contract ? 
A. I saw Mr. Loring on the 28th of May. 


A letter is shown witness, dated Houghton, May 21st, 1869, from 
Mr. Loring, addressed to the witness at Pontiac. 


124 Q. Whether it was in response to that letter that you met 
him at the Russell House ? 
A. It was. 


Letter offered in evidence and marked Exhibit *N.” It is as 


follows: 
Exursit N. 


Hoveuton, May 21s, 1869. 


C. H. Patmer, Esq., Pontiac. 
Deak Sir: I write you a few lines just to say that I expect to be 


——— 
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in Detroit Friday morning, May 28th, barring accidents and delays 
by railroads, Iam not in the mood to attempt to write you in full 
on matters and things here as requested, much preferring to have 
a personal interview with you. 


Yours truly, E. T. LORING. 


Q. You had an interview with him at the Russell House about 
the 28th of May, 1869? 

A. Yes, sir, 

Q. State fully what occurred at that interview with reference to 
this matter? 

A. At this interview between Mr. Loring and myself the conver- 
sation was with regard to what had occurred between him and Frue 
at Houghton. 

2. He had been to Houghton and was on his way back? 

. Yes, sir. The interview was also with regard to the ac- 
Phe 

Q. Whether, at the time of this interview, the deed to Frue had 
been executed and delivered, as you understood ? 

A. I understood so from Mr. Loring. 

Q. Had been done while he was up there at Houghton? 

A. Yes, sir. 

(). Relate that whole interview with Mr. Loring? 

A. Mr. Loring regretted that I had aided Frue to that quarter, 
and that he had deeded anything to Frue. 

Q. Anything said about having had trouble with Frue? 
125 A. That had been the previous conversation. 
Q. I want you to give the whole conversation. 

A. He told me that Captain Frue threatened to have him ar- 
rested, and that he had a fearful time with Captain Frue. He went 
over the whole transaction. 

Q. What was the whole transaction; I want you to go over it 
just as he did? 

A. He said Frue had agreed to wait thirty days, to let him retarn 
and wait thirty days, before he commenced any proceedings, and 
also he spoke about the stock, which was the matter of dispute be- 
tween them; and after this he said he regretted that he had deeded 
anything to Captain Frue, and that I had aided him to any. 

Q. Did he state w hether he had deeded to him ? 

A. Yes, sir. 

©. What further? 

A. I then told him that he knew that Captain Frue had paid 
$5,000, and that he was entitled to his interest; as Captain Frue had 
asked me to get something to represent that $5,000, I could not do 
otherwise than do as I had done. Mr. Loring said that he would 
rather I should have had half with him than Frue anything, to 
which I replied to him that my interest was one-third. 

Q. State the whole conversation. 

A. Then the conversation turned upon the accounts, and Mr. 
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Loring, upon my statement with regard to the accounts, agreed to 
look over them, and if he found me correct, if they were as I sup- 
posed they were, everything would be arranged. between him and 


me satisfactorily. 
Q. Was anything said by him about your doing anything with 


Frue? 

A. Yes, sir; he wanted I should write to Frue to moderate him. 
He thought Frue was hasty, and he wanted [ should write him, 
which [ told him I wouid do. 

Q. Whether in pursuance of that you wrote a letter? 

A. I wrote Frue on the 30th of May. 

Q. Whether that is the letter that was put in evidence and at- 

tached to Captain Frue’s testimony as Exhibit E? 
126 A. It is. There was a good deal said about the accounts, 
and I went. over the several items. I went over them gener- 
ally. Mr. Loring had charged me, and omitted to credit me. It 
was quite a long conversation, and was very friendly between 
him and me, and I thought there were a great. many errors in his 


account. 

2.15 P. M. 

Q. I don’t remember whether you had finished the interview at 
the Russell House ? 

A. My testimony states that Mr. 

the account when he went to Boston, and I received a letter from 

him on the 8th of June, affirming his accounts instead of correcting 


them. 


Mr. WALKER: Will you produce that letter ’ 
Mr. Post: I do not care to put the letter in unless you want it. 


Loring said he would examine 


Q. Whether at this time you knew of the agreement, which it ap- 
pears was made between Captain Frue and Mr. Loring, at the time 
the deed was given Frue ? 

A. I did not know of that. 

Q. When did that first come to your knowledge ? 

A. It came to my knowledge about the commencement of this 
suit. 

Q. After this, May, 1869, where were you from that time 
.on, in general. Do you recollect where you were in April, 1870? 
A. I was in Detroit. I met Mr. Loring here by appointment. 

Q. You saw him here, then ? 

A. I saw him here. 

Q. Whether you returned with him from here—in reference to 
looking after the South Pewabic matter, is what I refer to? 

A. He came here to request me to go up to Lake Superior and 
look after South Pewabic, and ‘also to settle some difficulties which 


occurred, which I did, and [ went up to Lake Superior and spent 


the summer there. 
127 Q. And from that time on, where were you, in ’71, ’72, 


and ’73? 
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A. I was in Washington a great deal of the time; some of the 
time in Lake Superior. I was away from home a great deal during 
all of that period. 

Q. Do you remember the fact of Captain Frue bringing suit 
against Loring in the United States court ? 

A. I remember that he did. 

Q. I don’t know whether you know about the time that suit was 
commenced? | 

A. I could not say definitely. I have an impression it was in 
1871. 

Q. You may state, if you please, generally, how the accounts of 
your and Frue’s dealings with Mr. Loring were kept, whether, for 
instance, whether you kept an account yourself? 

A. No; I did not keep an account. 

Q. Where was the account kept, so far as it was kept ? 

A. Mr. Loring kept it. Frue, I presume, kept bis own ac- 
count. | 7 

Q. You kept no book account of it? 

A. No; I did not. I never kept any account of it. 

Q. Do you know in general how Mr. Loring kept the account— 
that is, under what name ? 

A. He kept the account under my name—the land account. 
That was the general account in which there were a great many 
people interested. 

Q. All that account, you say, was kept as a land account in your 
nanie ? 

A. In my name—was designated by my name. 

Q. Was that with your consent? 

A. It was not. 

Q. Did you, at any time, ever protest against it? 

Objected to as leading. 

A. I did. I objected to the account being kept in my name when 
it was so commenced. 

Q. You may state, if you please, what that land account em- 

braced, in general terms, what interests ? 
128 A. It embraced the Ossipee and Kearsarge, the Iroquois, 
and Torch Lake. | 

Q. Whose interests were embraced ? 

A. There were a great many parties connected with it. There 
were three or four in Lake Superior 

Q. The most I care about is the fact that others were interested 
besides yourself. 

A. They were. There were parties in Boston, New York, prob- 
ably 20 or 30 persons in all. 

Q. Did Mr. Loring keep an account which showed by itself his 
dealings with you individually ? 

A. Not in relation to these matters. He had a private account 
with me aside from that. 
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Q. Did he have any account in your name which embraced all 
his dealings with you ? 

A. This land account, as such with all these persons, was placed 
in my private account, December 31st, 1867. 

Q. How do you mean, the balance carried forward ? 

A. The balance carried into the other account. 

Q. Did it remain there? 

A. It was taken out March 31st, 1869. 

Q. For what reason ? 

A. I objected to it. I objected to items of the account as well as 
the whole thing. | 

Q. From the manner in which that land account was kept, was 
there any difficulty in your determining how your matters stood upon 
the account itself? 

A. There was a difficulty, because it required a knowledge of 
everybody else’s account which I bad not. Of course it would be 
blind to anybody unless they kept the account themselves, and knew 
the relations of everybody to that account. 

Q. You may state whether, during this’ period, from June, 1868, 
to February, 1869, and afterwards, you had any means which were 
in Mr. Loring’s hands ? 


A. I had. 
Q. What did it consist of? 
129 A. It consisted of smelting stock and of Hecla stock, of 


Adams and South Pewabic stock, and the Weed File Com- 

pany of Boston. 

Q. In what name were the certificates of these stocks—I don’t 
know whether they were all the same? 

A. They were different stocks.’ They were all in Mr. Loring’s 
name as trustee. At least I have no knowledge to the contrary. 

Q. Well, sir, whetherr Mr. Loring at this time had any of your 
paper, your notes. 

A. He had a large amount of my paper. I think I have signed 
twenty notes of five thousand each at a time. 

Q. Whether these stocks or this property so held by him was of 
large value or not? 

Objected to as leading. 


A. It was. 

Q. Of about what value approximately ? | 

A. The stocks in his hands probably cost thirty-five or forty 
thousand dollars. | 

Objected to as not responsive to the question. 

Q. You may state in general what, upon a fair accounting be- 
tween yourself and Mr. Loring, would have been the state of ac- 
counts between you during this period, which way would the balance 
have been, from June, 1868, up to February, 1869, and afterward ? 


a 
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A. Do you mean for me to take into account the notes used at 
the time—what the balance would have been ? 

Q. Certainly. 

A. And including the land account and my private account? 

Q. Certainly; I mean the land account as it should nave been. 

A. There would have been in my favor, during the whole of this 
purchasing, from ten to twenty thousand dollars, including the 
notes. 

Q. Have your matters with Mr. Loring ever been settled as to 
your accounting ? 

A. No. 
130 Q. Did he bring suit against you at any time? 

A. He commenced a suit in 1871 in the United States court 
in this district. 

Q. Was that suit ever brought to trial ? 

A. It was not. 

Q. What became of it ? 

A. It was discontinued June 23d, 1874. 

Q. When'did you learn of the discontinuance of that suit first? 

A. Just before the commencement of this suit. 

Q. When was this suit commenced ? 

A. December 20th, 1875. 

Q. You may state when you first saw the deed from the defend- 
ant Loring to the defendant Welch, which is referred to in the 
bill ? 

A. I saw it just before I commenced this suit. 

Q. Had you seen it before that? 

A. No, I had not. 

Q. Had you knowledge of it before that ? 

A. Not but a little while. I sent for it as soon as I had knowl- 
edge. 

Q. You may state what your relations with Mr. Loring were up 
to the time of this contract and after, so long as you had dealings 
together ? 

A. They were very intimate, so much so that I put implicit con- 
fidence in Mr. Loring, and Mr. Loring assumed to act for me as he 
did for himself. 

Q. With reference to this land account which you say was kept 
in a lump, what arrangement, if any, did you have with Mr. Loring 
as to raising money and making payments ? 

A. When the land account was commenced, Mr. Loring agreed 
to furnish me any money I needed in that transaction. 

Q. In that of course you do not refer to this purchase in section 
23 ? 

A. Not at all. 

Q. What was the arrangement about repayment of that ? 
131 A. The arrangement was that he should not call for it 
until it suited my convenience. 

Q. In the letter, Exhibit ‘“* N,” from Mr. Loring to you, I read as 
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ps 


follows: “ The great difference in our situations is that mine must 
be paid at whatever sacrifice, and yours when time and circum- 
stances will enable you to do it. This condition of things is most 
unfortunate for me, and I regret to say that I am inclined to the 
opinion that necessity will compel me to follow your suggestion in 
the sale of Hecla stock before the month is out. This will relieve 
me in part,” &c. Whether that reference to the difference in vour 
situations had reference at all to this arrangement about the land 
account which you have stated ? a 

Objected to as leading and improper. f 

A. It may have reference to it. Mr. Loring, until, the latter part 
of our transactions, recognized his arrangement with me. ; 

Q. In that regard ? : 

A. Yes. I think Frue knows something about that. H 

Q. What was the occasion or reason of this favorable arrange- ' 
ment? : ; 

A. The reason was that along in 1860 and 1861 Mr. Loring had \ 
been ordered by me to sell Franklin stock, which he had in his r 
| hands as trustee, so as to give me aciear balance of $20,000, in view j 
| of the large interests he was holding. Mr. Loring, when ordered 
peremptorily to sell, put the stock on the market, and then with- 
drew it without notice tome. The result was that the rebellion ' 
took place after the election of 1860, which was disastrous to all | 
business, in its commencement. It made large assessments on that r 
same stock necessary, and in 1861 the Franklin Company used my 
stock to borrow $10,000. The Pewabic used my stock to borrow 
$10,000 more. Mr. Loring, without notice or authority from me, 
loaned his own stock to me, as he said, and sold 300 shares at $12 
to pay an assessment due Franklin of $3,600. 

Q. Was there any loss growing out of this? 
132 A. It was a loss of $10,000 or $15,000. | 

Q. How did this lead to this arrangement with Mr. : 
Loring ? 

A. Of course I complained to Mr. Loring, and in consequence of 
this wrong which he knew I had suffered, he made this arrange- 
ment. ; 

Q. This investment which went into the land account? : 7 

A. Yes. 

Q. What is the value of this land now in controversy, if you can 
tell. There is no question but this third is worth more than 
$5,000, is there? 

A. No; it is a very valuable piece of land. 
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| Q. What did you consider this property worth at the time of and 
immediately after the purchase ? 

| A. I considered it worth $100,000. 

) Q. That is the whole tract ? 

A. Yes, sir. 

Q. Is it worth less than that now ? 

A. No, it is not. 
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Cxoss-examination. 


By Mr. WALKER: 


Q. When and where was this arrangement made between you 
and Mr. Loring, of which you have just spoken ? 

A. Made in Boston. 

Q. When? , 

A. It was made in 1866. 

Q. Who was present at the arrangement? 

A. I don’t recollect of anyone being present. 

Q. Precisely what was the arrangement; give its definite terms ? 

A. The arrangement was that any money that I needed in the 
purchases that were contemplated then, which is the land in Ossi- 
pee and Kearsarge, that he would furnish me any money that [ 
needed, and would not call upon me under any circumstances until 

it suited my convenience. ‘Those were the words used. 
133 Q. Precisely what property was then in contemplation 
of purchase ? 

A. The property then in contemplation was land both northeast 
and southwest of Ossipee, the land surrounding, that we then con- 
templated, which would be located in 26 and section 6, on different 
sides of Ossipee. 

Q. And it was with reference to that purchase that this arrange- 
ment was made ? 

A. Yes, sir; this purchase that we contemplated making at that 
time. ‘The purchases involved the developments of the Calumet 
lode. 

Q. Did you ever ask Mr. Loring to put that understanding in 
writing? 

A. No, I never did. 

Q. Was there any writing, by letter or otherwise, giving the terms 
of this arrangement ? 

A. There was not; he might have referred to it in letters; he 
certainly did to Captain Frue. 

Q. All you know is by hearsay ¢ 

A. No, I have seen the letters; [merely say that because I have 
seen it. 

Q. I understand you to say that after March 31st, 1869, there was 
a separation of the private account and the land account? 

A. I said so. 

Q. Did you receive about that time, in the early part of 1869, 
statements of account, both of the land account and the private ac- 
count, from Mr. Loring? 

A. I did receive statements. At the same time I perhaps might 
receive a separate statement without reference to any other. 

Q. Separate statements both of the land and the private account, 
waen’t there? 

A. Yes. 


12—814 


90 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


Q. Did he ever charge you in that land account with any money 
paid for section 23? 
A. He-never charged me in any account. 
134 Q. Did he ever charge you in your private account with 
any money paid for you on section 23 ? 

A. He never did, excepting he had balances you know on my 
account. 

Q. Did he not credit you in your private account with $15,000 
received from the sale of stock at Waterbury ? 

A. He credited to me in the mixed account, that is, the account 
which was mixed. 

Q. When it was separated, was not that credited to the private 
account ? 

A. It was left in the private account. 

Q. Did he not about that time, to meet some of your notes, and 
at your request, sell Hecla stock ? 

. He was told that he might sell Hecla stock. 

To the amount of $6,000, was it not ? 

. $8,000. 

He did sell, did he not, Hecla stock to the amount of $8,000 ? 
. He reported a sale. 

Did he not credit that $8,000 in your private account? 

. That was credited in the mixed account. 

Wasn’t it credited in the private account, being the sale 
taking place after March, 1869? 

A. No, sir; the account was then a double account when that 
credit was made. At that time it was a double account. 

Q. When he separated the accounts did not the $8,000 for the 
sale of the Hecla stock appear in your private account ? 

A. It remained in that private account. 

Q. So that both the $15,000 and the $8,000 stood in the accounts 
after separation, to the credit on your private account ? 

A. Yes. 

Q. And no charge anywhere of any payment made on section 

23 ? 
135 A. No, there was no:book account of it at all, no account 
ever made to me or Frue. 

Q. Do you not know that the $5,000 of which you speak stood as 
payment upon the smelting stock, was never actually paid to Mr. 
Mason upon section 23 ? 

A. I don’t know it. 

Q. Do you not know that that payment had been made before he 
received the $5,000 ? 

A. I do not. 

Q. You don’t know how that is ? 

A. It was paid on the 18th, in New York? 

Q. Do you know that he remitted on the 17th from Boston, 
$5,000 to Mason, or the payment then made, whatever it was? 
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A. The credit being made in New York on the 18th, could be 
drawn upon. 

Q. Il am not asking that? 

A. I don’t know; I could not tell what fund he used. 

Q. You say that Mr. Frue paid the $5,000 for the benefit of Mr. 
Loring upon the purchase of the Adams front? 

A. I said so. 

Q. When did he make that payment? 

A. He made that payment about the first of July, 1868; he might 
have made it before. The money was ready for that purpose from 
the commencement of the contract, when the arrangement was 
made. 

Q. Do you say that Mr. Loring was informed that that payment 
was made by Mr. Frue at the time? 

A. He was informed in October of that year. 

(). For the first time. 

A. That I would not say; but 1 informed him myself in Octo- 
ber. 

Q. Did you not write to Mr. Mason on the 27th of June, as fol- 
lows: ‘*On Monday, the 22d, I telegraphed to Mr. Loring that I 
had paid here for him $5,000, asking him, upon the receipt of 

either of my letters, to pay the same amount to you?” 
136 A. I did. 

Q. Is this letter dated June 26th, ’68, at Houghton, written 
by you to Mr. Loring, at Boston ? 

A. It is. 

Q. Did you say in that letter, “‘ Mason’s contract important. 
Answer. I hope you will get the contract with Mason executed. 
Krue and I have arranged to pay Edwards $5,000 on the 4th of July, 
so that you can pay Mason $5,000 ?” 

A. Yes, sir. 

Q. Did you not receive a letter from Mr. Loring, dated Nov 
25th, 1868, suggesting the sale of the smelting stock to pay your 
notes with ? 

A. It is possible I may have; I have no memorandum of it. 

Q. Please look at the paper shown you, and see if that refreshes 
your mind with reference to your having received such a letter ? 

A. I have no recollection of it whatever. 

The letter is introduced in evidence, and marked defendant’s 
Exhibit * 4.” 


Exursir 4. 


Boston, ov. 25th, 1868. 
©. H. Patmer, Esq., Pontiac. 

Dear Sir: Thinking it very doubtful whether this letter would 
reach you at Houghton, I address you at home on points which you 
want to prepare for as far as possible before coming east. Your 
brief letter of the 13th came to hand yesterday, having a tedious 
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‘passage of 11 days. I will hope and trust your. expectations in re- 
gard to working the mill and mine will be fully realized, though I 
hope you remained at the lake till Horace arrived, and the arrange- 
ments for continuous work were fully completed. I feel great 
anxiety on this topic, mofe so from the fact that I get no letters, 
yours being the only one received since my despatch announcing 
the suspension. 

137 In regard to your own private affairs, I feel compelled to 
state you are evidently laboring under great misapprehension 

on my ability to raise any more money on your notes. This fact I 
deem all important you should be made acquainted with before you 
leave for the East. Fortunately I was by great efforts able to meet 
your draft for the $1,200 due the 23d, the day before the receipt of 
your note, therefore no damage in this instance from the delays of 
the mail, and it would have been useless to me, even if it had come 
to hand. You doubtless are aware of other notes falling due the 
middle of December, and continuing along to the middle of Febru- 
ary. Now, the question is, how are you to provide the means to 
meet them? I will venture the suggestion that you raise all the 
money possible before leaving for the~Kast, either by sale or on 
mortgage of your property. By doing thus you may, in part, avoid 
the great sacrifice on your interest at Houghton: and I would also 
suggest that you come by the way of W aterbury before coming to 
Boston, and see what you can do in the sale of your smelting works 
stock. If you can get thirteen dollars for it, I believe it more than 
you can get here, and I do not see how you can avoid selling it, and 
probably the sacrifice would be less than on other stocks that you 
might be compelled to sell. I do not believe you can sell here, and 
if you come here first and fail to make sale, then you cannot make 
so good sale at Waterbury. Have no scruples about putting the 
control into the hands of the W. people. It is hard to feel the 
necessity of making these remarks, but console yourself that you 


are not half so bad off as I am. 
Yours, K. T. LORING. 


I do hereby certify that I have examined this copy and find it to 
correspond with the original copy in letter book of E. T. Loring. 


Boston, December 11th, 1878. 
ALBERT LAFAYETTE BURR. 


Q. Will you look at these eight notes, dated in the last of the 
summer and the fall of 1868, purporting to be, signed by you, and 
see whether they are your notes ? 
138 A. I believe them to be my notes. I would like to have 
an opportunity to examine these notes critically. I would 
like some time to compare them. I never saw any of these notes. 
I signed them perhaps in blank, in large numbers at atime. [ 
never saw one of them afterwards. 
Q. You say these are your original signatures ? 
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A. I believe them to be. 7 

The notes are offered in evidence and marked Exhibits 5 to 12 
inclusive. 

They are for $5,000 each, payable to the order of Elisha T. Lor- 
ing and signed by the witness. 

Q. Look at Exhibit 13, being the copy of a letter purporting to 
be written by the defendant Loring to yourself, dated Boston, De- 
cember 18th, 1868, and addressed to you at New York, and see if 
you remember it ? 

A. Ihave not the original of this letter. I have no reason to 
doubt it. There is nothing in it that I should doubt. 

It is admitted in relation to the letters, copies of which are pro- 
duced by the defendant, that notice was given complainant to pro- 
duce the same. 

Exhibit 13 is offered in evidence and is as follows: 


KXHIBIT 13. 
Boston, December 18th, 1868. 
C. H. Paumer, Esv., New York. 

Dear Srr: I have advices this morning from Waterbury, on re- 
ceipt of which I telegraphed to you as follows: * C. H. Palmer, 
eare of A. H. Sibley, 22 Pine street, New York. Will mail certifi- 
cates to-day for Kingsbury, No. 4 Beekman street. Pay money 
into 9th National Bank, credit of North.” Meaning North National 
Bank, Boston. On this being done and the cashier advising the 
cashier of North National Bank, that the deposit has been made on 
my account it will be all right, the same as though it was paid here. 
[ have made out certificates for transfer of 1,000 shares to F. J. 
Kingsbury, 125 to you. If it is not convenient for Mr. K. to 

_ pay the whole amount into bank on receipt of certificate, 
139 please deposit the $5,000 and remit me a memorandum obli- 
gation that the $10,000 shall be made available for my use 

on the 28th instant. 


Yours truly, E. T. LORING. 


[I do hereby certify that I have compared the above with the 
original copy in letter-book of Mr. Loring, and find it correct. 
Boston, December 11th, 1878. 
ALBERT LAFAYETTE BURR. 


Q. Look at Exhibits 14, 15, and 16, and say whether Exhibit 14 
is in your handwriting, and whether Exhibits 15 and 16 are signed 


by you ¢ 
A. Exhibit 14 is signed by me, and the notes Exhibits 15 and 16 


are also signed by me. 
Exursit 14. 


I have this day signed two notes of hand, payable to Elisha T. 


| 
j 
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Loring or order, on the 8th and 12th March next respectively, each 
for the sum of $5,103 and 33-100 in payment of two notes of $5,000 
each, given by me and paid by him on the 15th and 19th instant. 

These notes are given by me with the express understanding that 
[ will meet the payments of them at maturity from other resources 
than.the securities now held in trust by said Loring for any in- 
debtedness of mine to him by reason of his endorsement of my notes 
or otherwise. 


Boston, December 30th, 1868. 
CHARLES H. PALMER. 


Exhibits 15 and 16 are promissory notes each for $5,103.33, pay- 
able three months after date to order of Elisha T. Loring, signed by 
the witness, dated respectively on the 5th and 9th of December, 
1868. 

140 Q. Did you meet those notes with other means in accord- 
ance with the terms of that contract ? 


A. I did not. 
Q. Look at Exhibit 17, purporting to be a letter written you at 


Pontiac, from Mr. Loring, dated Boston, February 3rd, 1869, and 
say whether you received a letter of which that is a copy ? 
A. Ieould not identify that because I have no recollection of it. 


EXHIBIT 17. 
Boston, February 3d, 1869. 


C. H. Patmer, Esq., Pontiac. 

Dear Sir: On Monday morning I received a letter from Mr. 
Mason, which the enclosed is copy. Not liking the word “ prefer,” 
not being sufficiently definite, I addressed a polite note inquiring how 
I was to understand him, whether he absolutely declined the exten- 
sion—herewith you have his reply. I very much regret his decision, 


having $15,000 of your notes to provide for this month, $5,000 of 


my own and a dividend on N. D. and W. H. Company, amounting 
to some $6,000 more. On top of these comes this payment to 
Mason, w hich I was re: ally in hopes you would find some one to do 
it on terms that you could retain for yourself a large interest in 23. 
The ways and means of raising this money is as yet altogether un- 
certain, but hope I shall be able to do it without selling any your 
stocks at present. 

Yesterday I sent to Mr. Ross the documents rendered necessary 
by the vote of the stockholders of the 22d. On receipt I desire you 
will sign them at once, and have your signature acknowledged be- 
fore a justice and forw ard them to Lake Superior with all despatch, 
as Mr. R. may direct. Anything of importance comes to hand from 
Lake Superior, please let me know. With many regards to your 
wife and family, | remain, 


Yours truly, E. T. LORING. 


; 
7 


be —_ 
7 ~~ 
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14] The complainant, on notice of defendant, produces an 
original letter purporting to be signed by the defendant Lor- 
ing and directed to the witness at Pontiac, dated March 23d, 1869. 

Q. State whether you received that letter, Exhibit 18 ? 

A. Yes, sir. 

Boston, March 23rd, 1869. 
C. H. Patmer, Esq., Pontiac. 

Dear Stir: I wrote you on the 16th, since nothing further from 
you. I write now more particularly for the purpose of advising you 
that the stringency in the money market still continues even worse 
this week. 1 am told that it has been for a long time back, and I 
have found it so, having been obliged to pay 9 per cent. on Revere 


Co.’s paper and hard work to get it at that, therefore think myself 


fortunate in being able to sell your Heelastock at $80 in accordance 
with your suggestion of March 6th, and the same will appear to your 
credit in your account, soon to be forwarded made up to April Ist. 
I regret very much that Mr. Sibley and Kendall have not yet made 
ready their report. No doubt many of our stockholders are disap- 
pointed, particularly those whose stock is advertised at the lake and 
in this city. Herewith you haveslip embracing the latter, and with 
that in my name, as trustee, is your 250 shares, having no money 
to pay the assessment with, hope you will be able to obtain and re- 
mit before the sale. Copper is again down to 25 cents and dull, 
though sales quite recently were at 27 cents. The benefit of the 
tariff and McKennie new mines he was going to have started in the 
spring, and a general hurrah, &c., in advance of wages, is all moon- 
shine. | 


Yours traly. EK. T. LORING 

I have had discounted and sent to Frue some $78,000 since close 
of navigation. ie, ie 

142 (). Look at a paper shown you, purporting to be a letter 


signed by yourself, written to the defendant Loring, dated 
Pontiac, Apri: 5th, 1869, and state whether that is your hand- 
writing ? 
A. It is. 
Exursit 19 


Pontiac, April 5, 1869. 
E. T. Lorine, Esa. 

Dear Sir: Your letter containing the 23 contract, and of March 
23d came to hand while I was away from home. I have sent the 
contract to Frue, who alone is the owner of the undivided one- 
fourth of 23. This I told you in Boston. The assessment due on 
S. P. can be paid out of what the 8. P. owes me for expense and 
time spent for the Co. You will find in the past two years I have 
scarcely been at home at all, and most of this time has been on ac- 
count of 8. P. Without stating this more particularly, you will 
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recollect that you promised [ should be paid for this time. You 
have said so often that you cannot have forgotten it. 

If I could at present sell some of [—] property, I should not care so 
much about it. I have been from home so much the past two years 
that I find it all I can do just at this time to pay bills for my family. 

| have not heard much from Frue or the mine of late. Frue, in 
his last letter, says that the mine can get copper to the smelting 
works at 18 cents, and pay a small profit. Frue has not said a 
word to me about his resigning. I do not understand it. I have 
only one letter from you ‘about it. In regard to my own money 
matters, I will s: vy to you this, if [can have time I can bring them out 
straight. I must have some time to do it. If 8. P. shall be able 
to pay anything, even a little, you must be able to come cut well, 
as with 8. P. well managed, something handsome can be made out 
of it. In regard to Ossipee, the north one-half of 27 ought to be 

had, and it will come after a little. I have no doubt of this. 
143. In regard to Kearsarge and Ossipee, we ought to take up 

some good men and let them see for themselves. In this 
way we can get in some new men. There are some in New York 
that can be gotin inthis way. With new men we can give new life 
to our interests. I am glad you sold Hecla. Can’t you sell some 
Ossipee also? I spoke to you before [ left Boston of going up the 
lake to live again as soon as anything should turn up that will give 
me a support. I want you to bear this in mind, because, as soon as 
this can be done, it would give me some $30,000 here which I could 
sell. In this matter I want you to be very careful and not mention 
this until something turns up definite. Again, if you want me to 
aid you or our business, it is desirable to keep our matters as close 
as possible. I shall do all I can to aid you in any way possible. I 
want you to write me any plans you may have. 

Since writing the above [ have this telegram from Frue, to which 
I replied that “ there. was nothing of the kind whatever. The ac- 
counts would show this.” What does Frue mean about this ? 


Yours truly, CHARLES H. PALMER. 


Q. Look at a letter purporting to be written to you by the de- 
fendant Loring, dated Boston, June 8th, 1869, produced by the 
plaintiff, and say whether you received such letter ? 

A. Yes, sir. 

Letter is marked Exhibit “20,” and is offered in evidence. 


Exuipir 20. 
OFFICE OF THE SoutH Pewasic Copper ComPANy, 
No. 31, Kiupy Street, Boston, June 8th, 1869. 
C. H. Paumer, Pontiac, Michigan. 
Dear Sir: This will advise you of my safe arrival home, 
144 via New Yorkand Waterbury. Found family and friends all 
as well as usual. Have been rather busy since my return. 
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[ availed myself of first opportunity to examine thoroughly into 
the correctness of the accounts remitted you from time to time, 
and I herewith remit the result of this examination based upon 
vouchers actually in hands, and though, in a condensed form, there 
is no possibility of any mistake about them. 

The items of sundries in both debtor and creditor account, em- 
braces all entries outside of the transaction with the notes given. 
With these, I have charged the notes paid from time to time, and 
credited you with amounts received upon all notes discounted for 
renewal, though they do not all appear in-the accounts rendered as 
set forth in the statement herewith, nevertheless, the balance due 
me, $9,449.97, is the same as previously represented in the accounts, 
and this over and above $15,042.19 on land account, and no mistake about 
it, I learned in New York that Mr. Duffield and bis brother-in-law 
McEwan were expected about the 20th June in New York, with 
the intention of going to Lake Superior. it will be impossible for 
me to accompany them, and shall depend on your meeting them in 
Detroit and go on with them. The object of their visit is of alto- 
gether too much importance for you to fail to accompany them. I 
will write and telegraph you when they will be in Detroit. 

With many regards to Mrs. Palmer and family, I remain truly 


se 
yours, 
EK. T. LORING, 
Q. Look at a letter purported to be written by you to the defend- 
ant Loring, dated Pontiac, June 10th, 1869, and state whether it is 
in your handwriting ? 
A. It is. 
The letter is offered in evidence, and marked Exhibit 21. 
EXxuisit 21. 
Pontiac, June 10th, 1869. 
EK. T. Lorine, Esq. 
Dear Srr: I have your letter. I had examined the account 
since I saw you in Detroit. Your mistake is in charg- 
145 ing me with two notes of $5,000 each, twice over. This you 
do in your bills receivable. The same has been charged be- 
fore. You will will see that the notes discounted must always equal, 
if they do not exceed in number those taken up. I J take it that 
the bills receivable, which are put down at over $20,000, are four 
notes that had been paid. What is the sundries following them 
made out of, $1,651.65? When I was in Boston last winter, there 
were only seven notes out, and you gave me a list of those and the 
banks at which they were. Before I left, two of them were paid 
with my money, and you had a balance to my credit, besides nearly 
enough to pay one other, which left a little more than four notes. 
These are to be reduced by $8,000 since received by you. In short 
you make my debt too much either by $10,206.66 or $10,000. This 
13—814 


98 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


matter is plain enough, and it will be to you if you examine it. 
This agrees with all your previous accounts and with all our settle- 
ments, and with all the previous accounts of notes which I have. 

If you get this matter right in your head, it will relieve you of much 
anxiety, because it cannot be pleasant to increase my account by 
$10,000 by any mistake. Burr makes the mistake by the way you 
give him your bills receivable and notes paid. I shall be on hand 
to go with Duffield. Let me know early as you can.. Write me at 


once. What did you learn of his object in going up? 
Truly yours, CHARLES H. PALMER. 


I write at once to Frue. Do not fail to put yourself right in my 
eyes at once. It is very simple. 


Q. Please state whether the letter shown you purporting to be 
written by you to the defendant Loring, dated July 6th, 1869, is in 
your handwriting ? 

A. It is. 


The letter is offered in evidence, and is marked Exhibit 22 


146 Exuisit 22. 
Pontiac, July 6th, 1869. 
K. T. Lorine, Esq. 3 
Dear Sir: I have your letters. I am ready to go up, and wait- 
ing for a telegram from Duffield. I have no letter since I wrote 
you from Frue. I suppose he is expecting us up as the reason he 
does not write. I shall write you again when I start. I hope Duf- 
field can save the copper in the tailings. Iam yet inclined to think 
there is something else. | 
Yours, truly, CHARLES H. PALMER. 


I was certain you would find your mistake in my accounts when 


I saw you in Detroit, but I was dumbfounded when you wrote me 


from Boston there was no mistake, yet I know you were mis- 
taken. 


Q. Look at a letter purporting to be written by the defendant 
Loring to you, dated September 4th, 1869, and say whether you 
received said letter? 

A. I did. 


The letter offered in evidence, and is marked Exhibit 23. 


Exursirt 23. 


, Boston, September 4th, 1869. 
C. H. Patmsr, Esq., Houghion. 

Dear Sir: I have nothing in hand from you since mine of 
August 30th. My object in writing at this time is to forward copy 
of the accounts between us, made up to first September, closing 
your individual account, having paid the last note of yours out- 
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standing on the 28th ult., passing the balance due on this to your 
land account. I deem it all important to give you ample notice 
that this account must be settled, at the latest period possible for me 
to await for it, on the first day of September, 1870. The amount, 

$15,761.07, and interest till that time, if not sooner paid. I 
147 = also enclose a copy of your agreement made with me in De- 

cember last, showing you then anticipated the procuring of 
funds from other sources than those now held in trust as security 
for the balance due me. This I still hope you will be able to ac- 
complish, as it would be a most serious matter to me to be com- 
pelled to sell at auction the different stocks [ hold, to obtain means 
to meet my own indebtedness due at the time specified, to the 
extent of about $38,000 incurred in the sale Adams stock under 
my own guarantee which belonged to the two men, Hodgson and 
William B. Frue. This is a most unfortunate position to occupy, 
still I intend to meet it as an honest man should, if it takes the 
last dollar [ have after collecting what is due me, and God knows 
there will be but precious little left in comparison to what I had 
when I unfortunately loaned my own to the 8. P. C. I do not pro- 
pose, in view of the demands of my family upon me, to make any 
further sale or sacrifice of what little I have left till the /ast dollar due is 
paid, even if it be necessary to sell a// the securities I hold in trust 
for the payment of this balance and interest. 

You may think me too exacting in my language and overbearing. 
If so, it is simply because you nor Captain Frue have never ap- 
peared to realize the extent of the injuries I have suffered from my 
connection with these two-companies. The greatest of all obliga- 
tions on me is to pay my honest debts, and my ability to do this is 
depending upon my collecting every dollar due me. In view of 
this, I have no other apology for the apparent harshness of the 


language used. 
Yours, truly, KE. T. LORING. 


Q. Look at a letter purporting to be written by yourself to Mr. 
Loring, dated Hougton, September, 18th, 1869, and see whether 
said letter is in your handwriting? 

A. It is. 

The letter is offered in evidence, and marked Exhibit 24. 


148 | Exursit 24. 


Hoveuton, Micuiean, Sept. 18th, 1869. 
E. T. Lorine, Esa. : 

Dear Sir: [have two letters from you since I wrote. I have been 
engaged lately with Duffield all the time in his experiments, I am 
yet unable to state what will be the result. I have no doubt that 
the copper wasted is as he states, bat [am doubtful if he can suc- 
ceed in saving much of it unless at a great cost. I do not think he 
is himself certain how he can do it, though he advances many dif- 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 99 


standing on the 28th ult., passing the balance due on this to your 
land account. I deem it all important to give you ample notice 
that this account must be settled, at the latest period possible for me 
to await for it, on the first day of September, 1870. The amount, 
$15,761.07, and interest till that time, if not sooner paid. I 
147 _— also enclose a copy of your agreement made with me in De- 
cember last, showing you then anticipated the procuring of 
funds from other sources than those now held in trust as security 
for the balance due me. This I still hope you will be able to ac- 
complish, as it would be a most serious matter to me to be com- 
pelled to sell at auction the different stocks I hold, to obtain means 
to meet my own indebtedness due at the time specified, to the 
extent of about $38,000 incurred in the sale Adams stock under 
my own guarantee which belonged to the two men, Hodgson and 
illiam B. Frue. This is a most unfortunate position to occupy, 
still I intend to meet it as an honest man should, if it takes the 
last dollar I have after collecting what is due me, and God knows 
there will be but precious little left in comparison to what I had 
when I unfortunately loaned my own to the 8. P. C. I do not pro- 
pose, in view of the demands of my family upon me, to make any 
further sale or sacrifice of what little I have left till the last dollar due is 
paid, even if it be necessary to sell all the securities [ hold in trust 
for the payment of this balance and interest. 

You may think me too exacting in my language and overbearing. 
If so, it is simply because you nor Captain Frue have never ap- 
peared to realize the extent of the injuries I have suffered from my 
connection with these two companies. The greatest of all obliga- 
tions on me is to pay my honest debts, and my ability to do this is 
depending upon my collecting every dollar due me. In view of 
this, [ have no other apology for the apparent harshness of the 


language used. 
Yours, truly, E. T. LORING. 


Q. Look at a letter purporting to be written by yourself to Mr. 
Loring, dated Hougton, September, 18th, 1869, and see whether 
said letter is in your handwriting? 

A. It is. 

The letter is offered in evidence, and marked Exhibit 24. 


148 EXuHIsit 24. 
Hoveuton, Micuiean, Sept. 18th, 1869. 


E. T. Lorine, Esa. 

Dear Sir: I have two letters from you since I wrote. Ihave been 
engaged lately with Duffield all the time in his experiments. I am 
yet unable to state what will be the result. I have no doubt that 
the copper wasted is as he states, but [am doubtful if he can suc- 
ceed in saving much of it unless at a great cost. I do not think he 
is himself certain how he can do it, though he advances many dif- 
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ferent ideas about it. McEwen is on his way out and will be in 
New York next week. 

The mill is running well, and the mine is giving better rock than 
it has ever done. The co oal bought by Frue is good—in fact, ac- 
cording to Foster and the engineer, the best they have had. I wish 
they had engaged one thousand tons more. The ashes of this coal 
are only one-half what they were with the other. Marks has fixed 
one boiler, and next week all will be done. Clews has, by making 
false promises, delayed this matter a week. I have no doubt it 
will be a perfect success. I shail not be surprised if it saves one- 
quarter of the coal. I may be too sanguine, but I believe it will 
save all of a quarter. If Duffield does not succeed I think some- 
thing can be done to save more copper. I shall try and come up to 
your views in making payment by September, 1870. I shall do all 
Lcan. I believe the railroad: to L’Anse will be taken hold of by 
strong parties, and that our lands will then become valuable. The 
opening on 7 is one of tne best, and so estimated by all who have 
seen it. The time will come, most likely, when this will be of some 
importance. 

{ do not think Duffield knows what he will do, and that anything 
will be known until McEwen arrives. : 

As soon as all the boilers are fixed I shall write you the result. 
If we could save all around like this it helps things. 


Truly yours, CHARLES H. PALMER. 
149 Q. Were not the relations of yourself and Mr. Frue very 
intimate, both personally and in business matters, during the 
year 1869? 


A. They were intimate. 

Q. Did you‘not, after the date of Loring’s deed to him, hold fre- 
quent conversations with him in relation to section 23 ? 

A. I saw him, but I have no recollection of my attention being 
called to the deed or the contract at that time. | 

Q. The question [ asked was whether you did not have conver- 
sation in relation to section 23, soon after the date of that deed ? 

A. I don’t recollect any conversations. I was not with him until 
some time later than that—considerable later than that. 

Q. You have stated that you added a postscript to the letter, ia- 
troduced in evidence, of March 8th ? 

A. Yes, sir. 

Q. Upon what sort of paper was that written ? 
I think it was ordinary commercial paper. 


Q. Was it written upon the same kind of paper that the letter 
was ? | 

A. I think not; that is my impression. 

Q. Why was it written upon separate paper ? 

A. I don’t know why it was, unless [ had written on a half sheet 
I do not remember;. [ have no recollection in regard to it. 

Q. Are you in the habit of keeping copies of your letters ? 


7 
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A. I do not generally, but I occasionally keep copies of letters. 

Q. Was that letter written upon the same kind of paper that the 
copy of the letter was written upon; I mean the postscript to that 
letter; was it written on the same kind of paper as the copy of the 
postscript you produce ? 

A. I think not, but I have no distinct recollection of it. 

Q. Was anyone present at the conversation between Loring and 

yourself, in Detroit, in May, 1869 ? 
150 A. No, sir, nobody was ‘present. 
Q. You say that Loring told you of his making a deed to 
Frue ? 

A. He spoke of having done it. 

Q. Did he not also speak of the contract that he had made with 
Frue? 

A. I think not; I have no recollection of his alluding to that. 

Q. When was it that he wanted that $5,000 applied for your 
benefit and not for Frue’s—when did he say anything upon that 
subject ? 

A. I don’t recollect that I have stated anything exactly in that 
way. 

Q. Do you recollect any conversation with Mr. Loring on that 
subject, as to whose benetit the $5,000 should be applied ? 

A. I mentioned to Mr. Loring in October, 1868, that Captain 
Frue had paid that $5,000. That was in October, 1868, when he 
was at Houghton. That was the first time I told him what had been 
done in relation to that $5,000. Afterwards I mentioned it to him at 
Boston after I went down. 


It is admitted that notice was given by the defendant to produce 
the letters, copies of which have been offered in evidence, and em- 
bodied in this deposition. 

DECEMBER 26th. 

Mr. Palmer, after reading over the testimony heretofore given, is 

recalled by the complainant, and he is asked by Mr. Post as follows : 

Q. I show you a letter of date June 15th, from Mr. Loring to 


you, and ask you whether you received that letter from Mr. Loring % ? 
A. Yes. 
Q. Is that Mr. Loring’s handwriting and signatuere ? 
A. Yes, sir. 
Letter is marked Exhibit O, and is offered in evidence. 


151 Exursit O. 
Boston, June 15th, 1869. 
C. H. Patmer, Esq., Pontiac. 

Dear Sir: I have your favor of the 10th, and your remarks led 
me to examine more closely into my account, and I am happy to 
say I have found the error where you mentioned, viz: the entries 
in the original account under date of 8th and 12th March, for 
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$5,103.33 each, as bills receivable, are erroneous, having previously 
charged these notes of $5,000 each on the 6th and 15th July, when 
I paid them. [still hold them as notes receivable, and when paid 
will be credited on land account. I herewith remit corrected bill 
and trust you will be able to remit in time to pay those notes of 
$5,000 each, due at Barnstable and C. Cod Bank in August, and this 
will be the shortest method to close all difference with Frue. You 
will please bear in mind that the balance due me on land account is 
and must continue on interest at 8 per cent. until paid. I have now 
near $60,000 due, on which [am obliged to pay this rate, and on 
part of it even nine per cent. Ido not know the particular object 
of Duffield’s present visit with his brother-in-law, although I hope 
some good may grow out of it. I shall visit them in New York 
on arrival, and previous to going there will write you from Boston, 
and telegraph you from New Y ork when they will meet you in De- 
troit, and you must be ready to go with them. 
Yours, KE. T. LORLNG. 

Q. I show you a statement of account and ask you whether you 
received that from Mr. Loring ? 

A. I received it. | 

Q. Are you able to state about when this was received ? 

A. I think it was about June 15th; I could not state positively. 


The account is marked Exhibit P; and is offered in evidence. 
152 EXHIBIT P. 
E. T. Lorine, in account with Coarites H. Pautmer. 


To amount received from 8 notes, account December 
Sg si ecnisensinieibetipaeie Sediinslninieni i aceite pacha ines $38 
To sundries, as per account December 31st, 1867... _25, 

To amount received from 8 notes, account April 30th, 


SUI -ctiniclk op sivesssgcanite nal cadhatdipieaii hasihininbdvamennercniahions qeuesiniiimndi indus 38,592 10 
To sundries, as per account April 30th, 1868__..____ 5,457 46 
To amount from 7 notes, account December Bist, 1868, 33,826 5 
To sundries, as per account, vn 22,328 92 
To amount from 2 notes, account April 1, 1869 Saisiiehe 9,601 94 
ee EE TO SEOEI CRDO Ea oc dhs cnc ceonendecacs 8,000 00 
To balance on transfer of land account......_._--_- 1,599 14 

Cr. 
By cash paid for sundry notes to March 3, 1869____- $115,000 00 
By sundries, as per account December 31, 1867, less 

land account, $13,443.05 and charge of $350, August 

Tic: BEE inncemo-w omnnsiiedinigaptinmeianinias aiibiniaininiins wea 46,937 09 
By sundries, account of April 30th, 1868__._.._____ 8,945 50 
By sundries, account of December 31st, 1868____._. 5,426 03 
By sundries, as per account April 1, 1869._.._._.__- 1,604 02 
FF OD icon ones dinikn nat nihinitaien shnthdnitne emma taal 10,804 32 


$183,716 96 
DEMON SEGt, 60. BRIBES. ncwsieduntemninnied $10,804 32 
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Two notes of C. H. Palmer, $5,000 each, not yet due, at Cape 
Cod and Barnstable banks, will be paid by E. T. Loring at maturity, 
reducing his indebtedness to C. H. P. to $804.32. 


Q. What are the pencil memoranda on this paper ? 

A. They are made by me. 

Mr. Post: We do not design to go in detail into the accounting 
between these parties at present, bee: ause, as we look at it, any de- 
cree that should be granted in our favor in the case w ould almost 
necessarily involve an accounting to determine how the money mat- 
ters stood between these parties, and we propose to leave the detail 
of the accounting to a further reference ; but I desire to put some 
few questions generally with reference to the accounts in response 
to some things that have been put in by brother Walker on the 

cross-examination. 


153 Q. Whether you have ever been able to separate out from 
the land account, or what you call the land account, the 
omnibus account that you spoke of, that part which pertained to 
you individually, so as to be able to state axcurately how the ac- 
counting in reference to that stood between you and Mr. Loring ? 

A. | have not. 

@. Whether you are able to say to-day precisely what amount 
there should be in that account? 

A. No, sir; I would not be able to say. 

Q. You recollect the balance which Mr. Loring claimed was due 
to him from that amount? 

A. It commenced with about $11,000. 

®. How afterwards ? 

A. Immediately $2,000 of interest was added to inerease this ac- 
count, and then $300 in interest, making some $13,000. 

Q. Whether you know of any credits which you expect to be able 
to show upon an accounting that should be credited to that account 
as an omnibus account that would affect that balance ? 

A. Yes, there are several items that ought to be credited to that 
account, transactions that had occurred, and transactions that did 
occur afterwards. 

®. How to affect the balance ? 

A. Taking the matter as it was determined in Captain Frue’s 
case, the whole account would have been paid. 

Q. The question is to what amount do you expect to show, on an 
accounting, credits ? 

A. I expect to show that that account was fully paid. 

Q. There have been several notes produced here. Will you state, 
if you please, what the fact was with reference to your signing 
notes and delivering tu Mr. Loring? 

A. I signed bank notes in blocks, sometimes perhaps 20 notes at 
a time. 

Q. Do you know the whole number that were signed ? 

A. No, sir, I do not, a large number. 
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154 Q. How were those notes to be used ? 
A. They were to be used by Mr. Loring for his and my 
accommodation. 

Q. Do you mean they were altogether blank as to amounts and 
all ? 

A. I think they were; but they might have been $5,000 notes, 
with the date left blank. 

2. Whether those notes that have been produced here were notes 
that were signed in that way ? - 

A. They were. 

Q. Do you refer in that answer to all of them—those two attached 
to the agreement? 

A. Those two notes were dated when I was in New York and 
Waterbury, and | never did remember those specific sums attached 
to the-notes. 

Q. The question I asked you is, whether those notes were given 
the same as the others ? . 

A. They were given the same as the others. 

Q. Whether any notes which were so signed were Ciscounted ? 

A. They were reported to me as discounted. 

Q. Who discounted them ? | ! on 

A. Mr. Loring got them discounted. 
Q. Who had the proceeds ? 
A. Mr. Loring. | L 
Q. Did you have the proceeds of those notes other than as they . 
are accounted for to you? 
A. Not otherwise than as they are in the account. 
(). In those accounts, whether the discount is deducted from the 
amount credited you ? 
A. It is. 
Q. Whether in those accounts any interest is charged on the bal- 
ances ? : ‘ 
A. Always. | 
Q. Were any of those notes renewed ? 
A. They were renewed. 


The five preceding questions are objected to as leading. 


155 Q. On the renewal was there any expense ? ad 
A. A large discount. ! : 

Q. I will ask you whether you had any dealings with Mr. 
Loring aside from these represented by these two accounts, and | 
this purchase on 23—any other matter of account between you 
during this time ? 

A. There was another transaction which was always by itself, 
9,000 acres of land at L’ Anse, in which Mr. Loring was trustee for 
myself. 

% Was any account ke pt of that ? 

. That was an account by itself. 
“i That did not enter into this matter ? 


| 
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A. No. 

Q. You testified, I believe, that there had been in none of nie 
accounts, any charge to you for any portion of the purchase money 
on this land in section 23? | 

A. I think I did say so. 

Q. I will ask you to state whether there was any credit in the 
account, either with you or Mr. Frue, for the $5,000 paid on the 
purchase ? 

A. There was never any account that I was aware of made. That 
was a transaction by itself. 

Q. No account made of it anywhere ? 

A. No, sir. 

0. i will ask you whether you ever discovered any inaccuracies 
in this accounting since that was sent to you in June, 1869, or Sep- 
tember, 1869? 

A. Ihave discovered, since this transaction, that there ought to 
have been 160 shares of Franklin stock, which had been sold by 
Mr. Loring, credited to me, a matter of $10,000 or so. 

Q. Will you state, if you please, whether, at any time, there was 
a - or a ‘pretended s sale, of your stock by Mr. Loring ? 

There was in September, 1870, a sale of all my stock, includ- 
ing mp rere Frue and others, spon this land account. 

Q. Did you age that sale ? 

A. No, sir; I did not. 
156 Q. Did vou have notice of it? 
A. I did not. 

Q. When did you first learn that such a sale was had? 

A. I learned in the following month. I think I learned from 
New York that such a sale had been made. 

Q. You may state whether you have any information with refer- 
ence to whether the sale actually took place ? 

A. My information is, that the sale did not actually take place. 

Q. State whether subsequent to that sale these stocks were held 
by Mr. Loring? 

A. They were held by Mr. Loring. 

Q. Did you know when he parted with them finally ? 

I think some time in 1873. 

Q. How were those stocks held by him? 

A. They were held by him as a trustee. 

Q. You may state whether that sale involved any loss. 

A. It involved a great loss. The stocks represented valuable 
property. 

Q. Are you able to state the difference in value in these stocks 
in 1870 and 1873? 

A. The difference between the price paid in and the sale was 
$25,000; he got $25,000 more than they were pretended to be sold 
for in the first place. 

Q. I don’t know whether you have stated upon what account he 
claimed to sell those stocks ? 

14—814 
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A. The land account. 

Q. By the land account you refer to this omnibus account you 
have already mentioned ? 

A. Yes, sir. 


The testimony is objected to as not proper re-examination. 
Cross-examination. 


Q. You have had a careful consultation with your counsel, have 
you not, since your direct testimony and cross- examination, upon 
this subject % t 

A. Probably five minutes. 
157 q. And no more? | 
‘ A. No, sir; that is, you mean with reference to this exam- 
ination. ' 

Q. About what your testimony was to be? 

A. That is all. 

Q. Did not Mr. Loring furnish you an account of the notes that 
you had signed in the early part of 1869, or in the very latter part 
of ’68—whether he did not give you a list of notes? 

A. Nothing excepting w hat is rendered in the bills. 

Q. Did you not solicit from him a statement of the notes that he 
held, and did he not furnish it? 

A. Not otherwise than are in the account. 

@. Did he not furnish other accounts, from December, 1868, to 
June, 1869, to you than the one you have now put in evidence ? 

A. I think he did. 

Q. Where are they? 

A. I have them. 

Q. Wiil you produce the other accounts that he furnished you 
during that period ? 


The witness produces an account. 


Q. Was the account now produced by you received about the 
time of its date? 
A. I think it was. 


The account produced is marked Exhibit 25. 


ExuHisit 25. 


April 30th, to balance_-..-..- ES I ae LT A Se ES 
May 1, cash paid account Weed File Company scinsalaci hienuehdeaiaiieihtnaieniibiiiaiiiaiae 211 47 
May a a SS I as rienehinsantn ence csctimeemenatilieh unamamannt 200 00 
June 13, to cush paid account Weed File Company -----. ....---. ....--- 211 47 
EE es | lL 
August 14, CR LT 
August 20, to cash paid assessment on Ussipee stock _ ._.. ....----..-.---- 843 64 
August 22, to cash TT TE disci cimeadiiintipimaniiigredm wuainehinimats GT 
August 27, ” - _titiiuaiuo monn anammncsonenee “eee Ce 
August 31, " oy iid tn hdeiniaedeieincieapienitilt Sohnaieninan dinky mihesipetitn smagint nies 5,000 00 
es eh OO RID GE SURIIUNS 00 GIR icc dn cteewntnwncndnctnnes 12 4% 
I ae OF EE ciintinmitineduneiahveceinnnnddetomncbanhinbnene, Be Oe 


$28,451 29 


— 
— 
~] 
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September 1, to cash paid his note [Pp ha 
September 12th, a “ meciiertiliciainaa gimme wenn _——eamense G8ES GR 

September 28th, to cash paid assessment on 250 shares the S. P., and in- 
ter “Bibs aches Oi: sicmtiniatis ilbisdiilaatiinaiaaitssaiitiaasiianiiiaisi 756 28 
November 7th, to cash paid on n Kearsarge and Ossipee ae LDR ee. i 1,800 00 
November 20th, re ey Or ites cxcunih oneniniinsaiidien 1,200 00 
December 16th, to cash paid his note_._-- Peer Peer ASE NT ars 5,000 00 
December 19th, 4 oe oe tiluiiliatindidedidsiamennanadnivauiiiiiaiameaasien Gn 
December 31, balance of interest to date .. - ieiane ssintitilinsss sieitiel 6 27 
December 31, difference in dating interest in ace ount to January Ist, 1868. 184 47 
PORnar SE, BP TR nea Hacedidwnntients cnsccconeumninbingipands ee 
$28,711 32 

OR. 

July 1, by cash dividend D. and L. 8. stock, 1,125 shares__.. ...._...... $1,687 50 
August 14, by cash proceeds of note.. Rrennais EReREE eo eee wennGiD aueenmentile 4,877 92 
August 17, oe wuimiens sine Ceecuseneents tenon enn; Gee 
August 18th, “ a “ ane thee Soumprenuainesmeetnitenia 4,794 17 

August 20, sundries 509 shares Ossipee (Ombcntetnmeas eadmeniiil $2, 460 17 
Interest... ee el 
August 27, by cash proc eeds of note- (eer eden tecemmenend sareien. queeebilapnenbendemenan 4,794 17 
August 31, 6 cucu ananesesse ceneme shpeesemecnn “Gane ae 
$28,451 29 
ea peneebiatiniien cineanenthinninen etna pconscenmancons kee Te 
Se ptember 3d, by cash proceeds of note peliontuas coat ennunakituagmpnn <a 
September 12th, ‘ a nalbmuniainie aeetanme joccsnmn. eo 
November 7th, amount from treasurer Kearsarge C ee ll 
December 21, amount from F. R. Kingsbury---..-.-.-.-................ 5,000 00 
December 28th, ‘ a6 pentipeiinaninin © eaneyidl Wecbialivadiipaiainiiidaiaian Ge 
$28,711 32 
BY CRIONSC..w..< co.cc cccwas swe cece eben ene eee copes cows ce panseesuadsaden 4,764 30 


Exuisit 26. 
C. H. PALMER IN ACCOUNT WITH E. T. LORING. 


1869. 
January 6, to cash paid his at aeseemncmeyie 2 SP RS COSS OOSSSS OSS0 COSSSe $5,000 00 
January _ * “<2 == ee eene ~---------------- 5,000 00 
February 17th, to cash aa for renewing. note <= ------ ae eee eee com 200 00 
February | 20, a cash paid bis ae Oe re a en rt ee tee eee 5,000 00 
March 34, wae wane eon -= =~ -------------------- 5,000 00 
March &th, to bills receivab me ee we ee ee ee =H ee ee ee eee = ome 5,103 33 
March 1 2th, - ew we ene e nn cone connec +--+ 2 se encenenes---- 5,108 33 
March 20th, to expense of sale of stock......-... -.---- -------2------<- 25 80 
March 31, to interest account....-.~.-. ..-. ---- ---- ------ eons +--+ oe 162 67 


$30,595 13 
159 


1869. OR. 
December 31, by NI uc nniiinesitiedingiinsbinka tiie . es 
February 16, by cash, amount from his Te aneciahiciniiililienduniiiidliaiiiasathiiias 4.801 94 
March 20, by cash, sale of Hecla stock -...--...--------- ou enieiinieiin: + ae 
March 31, by balance pitas sbbiinanswnnic ne tne eee ne 


$30,595 13 
ie Delete cons ann ben ne ewenen cneecunigima: Te 
To note at Cape Cod Bank... 2. < cccns cocwne connne ccc ccccccccss 88K 


Oe I eS 


$23,028 89 
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Sas 
7,986 70 
$23,028 89 
7,986 70 


ee CRIS UD GUI COIN cise cod occenin titanentith innichn-eemnt 


éc . ‘é 


SS ERE ELE OE SES FT TED Ee DS eM een Oe ae 


Boston, March 31st, 1869. 
ELISHA T. LORING. 


Q. When did you receive this account that brings the account up 
to the last of December, 1868, being Exhibit 25? 

A. I believe about its date. 

Q. Did you upon receiving that account take any exceptions to it 
and so inform Mr. Loring ? 

A. I did not see anything in that account particularly that I ex- 
cepted to. 

Q. When did you receive the account marked number 26th, 
dated March 31? 

A. I think I must have received it about June 8th. 

Q. Did you not receive it about the time of its date and receive 
the other one that you have offered in evidence about June ? 

A. I think I did. 

Q. Did you take any exceptions to that account ? 

A. I did. 

Q. How ? 

A. By letter. 

Q. When did you write that letier ? 

A. I wrote after the receipt of that account ? 

Q. Can you fix the time? 
160 A. No, sir; I cannot now. I have not looked in reference 
to it. It is an account I would except to any way. 

Q. Have you any distinct recollection of excepting to it ? 

A. I have. | 

Q. Did you get any reply from Mr. Loring excepting to it? 

A. I believe I did. 

Q. Where is that reply ? 

A. That I don’t know. There are corrections made after that 
account. Large corrections. 

Q. The question that I asked was, where was that letter that Mr. 
Loring replied to you? 

A. I don’t recollect that I have it. . 

Q. Do you say you signed these notes which you have mentioned 
in blocks without there appearing on the face of the notes the 
amounts for which they were to be drawn ? 

A. I don’t recollect whether the $5,000 was put upon them or 
not, [do not remember. I know they were signed in large num- 
bers ata time. I presume very likely they were $5,000 notes, but 
I do not recollect. 

Q. Were not the notes that are connected with your contract in 
December, 1868, signed at the same time that the contract itself 
were signed ? 
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A. I think not. I could not tell without looking at the contract 
and looking at the notes again. 

Q. Please look at the notes and contract and state what you think 
about it ? 


The witness does so, and states that he thinks they were signed 
at the same time. 


Q. You say that Loring claimed that the sale that he made of 
your stocks was made upon the land account—that claim was in 
writing, was it not? 

A. I think it was in writing; I don’t recollect. 

Q. Did not Mr. Loring inform you by letter in advance of that 
sale that he should sell the stock unless you paid up his account ? 

A. He did. That is, I received letters of that tenor. 
161 Q. Did he not inform you of the precise time when they 
would be sold? 

~ He might and might not. 

Did he not, after the sale, inform you by letter what had been 
‘aint with those stocks, and whether you could have them at what 
they were sold for? 

A. He wrote me that I could have them by paying a large amount 
of assessments in addition to what they were sold for. 

Q. Upon the very stocks ? 

A. Yes, sir. 

Q. Have you those letters of his in which he gave you notice of 
the time and place of sale of those stocks ? 

A. I think I have. 

Q. Can you now produce them here ? 

A. I cannot. 

Q. Can you produce the letters that he wrote you after the sup- 
posed sale, in which he informed you that you could have the stocks 
by paying what they sold for ? 

A. I think I can produce those letters. 

Q. Can you produce them now? 

A. No, I cannot. 


Re-direct. 


Q. With reference to the interest on the two sides of the land 
account, whether there was any difference in the rate? 

A. Seven per cent. was against me and six per cent. for me. 

Q. The interest was charged on the balances at seven per cent. on 
one side and six on the other ? 

A. Yes, sir. 

Q. When did you discover that ? 

A. I never noticed it until I looked into these accounts. 

Q. How long ago? 

A. Perhaps four or five months ago. 


CHARLES H. PALMER, 
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162 In the Circuit Court of the United States, for the Eastern 
District of Michigan. In Equity. 


CuarLes H. PatmMer, Complainant, 
vs. 
Exvisua T. Lorine and Cuartes A. Wetcu, Defendants. 


It is hereby admitted. that the contract with Mr. Mason, referred 
to as enclosed in the letter of June 19, 1868, from complainant to 
defendant Loring, (being Exhibit G, attached to Mr. Palmer’s tes- 
timony in said cause,) is lost or destroyed, and cannot be now pro- 
duced, and it is stipulated that the testimony of Mr. Palmer and 
Mr. Frue, as to the contents of said contract, shall not be objected 
to for want of production of the original, or of notice to produce 
the same, or for failure to prove its loss or destruction. 

C. I. WALKER, 
Solicitor for Defendants. 


Virginia Palmer sworn for complainant. 


Examined by Mr. Post: 
Q. I call your attention to Exhibit L, and ask you if you have 
ever seen that before ? 
A. I have. 
Q. When? 
A. It was in March, 1869. 
Q. Whose name is that signed to the bottom ? 
A. It is my name. 
Q. Did you put that signature there ? 
A. I did. 
A. At what time? 
A. When it was written, in March, 1869. 
Q. Whether you recollect having compared that with the origi- 
nal at the time ? 
163 A. [ remember my father told me to sign my name so as 
to remember it. He told me to remember the circumstances. 
Q. This memorandum at the bottom, which you signed, says that 
the letter was directed and posted by you; how is that ? 
A. It was. 
Cross-examination. 
By Mr. WALKER: 
Q. Have you any means of fixing the date of that—any memo- 
randum of the date—except as it was mentioned on this paper ? 
A. Not particularly, only it was in March, 1869—the first part of 
the month. 
Q. How are you able to recollect that general date without this 
memorandum ? : 
A. In reading the copy over with him, my father wished me to 
remember the circumstances. I[ have a good memory of dates. 
Q. Did you see the original of which this was a copy ? 
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. I did. 
Was that the whole letter which was written ? 
. Yes, sir. 
Nothing else was written at the time except this? 
No, sir. 
And what was written here was put into an envelope by you? 
Yes. 
. Without any other paper ? 
Y es, sir. 
And posted ? 
ae | 
This was not written on a sheet with another letter ? 
. No, sir. 
Nor was it put with another letter ? 
. Not that I remember. 
You have a clear recollection, have you not, that this was al! 
that was put into the envelope? 
164 Yes, sir. 
Q. This memorandum was entirely written by your 
father ? 
, oe oo 
Did you read it over at the time ? 
. I did. 
. The whole of it ? 
. Yes, sir. 
And signed it? 
I did. 
Were these erasures in it? . 
. 1 believe they were. 
Were those erasures in the copy that was sent in the enve- 
° 
A. Iam not certain as to that. 
Q. Do you knéw whether that which was sent was written first, 
or this was written first ? 
A. This was written first. 
Q. Who copied that which was sent in the envelope ? 
A. My father did. 


OPOPOPOPOPOPObOD 


OPoPOoPoPOD 


o 
+= 
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Re-direct. 


Q. You have seen this and read it recently, haven’t you. I call 
your attention to the fact that that is headed P. 8.—whether that 
refreshes your recollection as to whether there was any letter with 
it at the time? 

A. I do not remember the other letter. | 

VIRGINIA PALMER. 
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165 | Defendants Proofs. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. 


Cuartes H. PatmMer, Complainant, ) 
vs. | ed 
Exisua T. Lortne and Cuarites A. WELCH, In Equity. 
Defendants. 


Deposition of Elisha T. Loring, taken upon interrogatories annexed 
to a commission, and under and by virtue of a stipulation. 


First. What is your name, age, and residence ? 

A. Elisha T. Loring; age, 74; residence, Boston, Massachu- 
setts. 

Second. Are you acquainted with the complainant, Charles H. 
Palmer, and how long have you known him? | 

A. Yes; about twenty years. 

Third. Did you, in June, 1868, make contract with Thomas F. 
Mason, a copy of which is annexed to the bill of complaint in this 
case, for the purchase of some lands on section number 23, near the 
Hecla mine, Lake Superior; and if so, at whose request did you 
make said purchase ? 

A. Yes; I made such contract with Mason, at request of C. H. 
Palmer, and having seen a copy of the bill of complaint, believe 
the copy annexed to the bill of complaint corresponds with the 
original contract. 

Fourth. Did you, at the time of said purchase, expect any person 
to become interested with you in the same; and if so, whom, and 
in what proportions ? 

A. At the time of said contract I expected William B. Frue and 
Charles H. Palmer to be interested with me, Frue to have one- 
quarter and Palmer one-quarter, each paying his proportional part 
of the purchase. 

Fifth. Did you see the complainant at Houghton, Lake 

166 Superior, in October, 1868, and did he then inform you who 

had advanced five thousand dollars paid to you toward said 

purchase, soon after it had been made; who did he say had made 
such advancement? 

A. I had interview with complainant at Houghton, Lake Supe- 
rior, in October, 1868, on business connected with South Pewabie 
Copper Co., but have no recollection of any conversation with him 
at that time touching the purchase in question; but subsequently, 
in December following, before second paymeut was made to Mason, 
I saw Palmer in Boston, in my office, and agreed to take the pay- 
ment of the $5,000, which Palmer said had been made by Frue on 
account of the Adams Mining Co., as payment on account of one- 
quarter of section 23, and that I should hold three-fourths for my- 
self, unless a further payment was made by him or Frue. 
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Sixth. If you state that you did see him, and received such in- 
formation from him, state what was said, if anything, at the same 
time, about the said Palmer paying for any interest in said pur- 
chase ? 

A. I have a this question in the preceding one; I can 
state nothing further. 

Seventh. Did you write to said Palmer, about November 25th, 
1868, a letter addressed to him at Pontiac, Michigan, suggesting the 
sale, by said Palmer, of some smelting stock ; ‘and if so, did you 
keep a copy of said letter : if yea, please to annex a copy thereof 
to this deposition, as an exhibit? 

A. I did write such letter, of which I took press copy at the time, 
and annex copy herewith. [Exhibit C.] 

Eighth. Did yousee said Paliner in Boston in December, 1868; and 
if so, did you then have any conversation with him as to the disposi- 
tion of his smelting stock; and if so, was anything said about ap- 
plying the proceeds, or any portion thereof, ‘towards the payment 
then about falling due on the said contract of purchase with Mason; 
and if so, what was said ? 

A. I saw him in Boston, in my office, in December, 1868. Had 

conversation with him as to disposition of smelting works 
167 stock, but nothing whatever was said about applying the pro- 

ceeds of such stock, or any portion of the proceeds, towards the 
payment then about falling due on said contract with Mason, but 
the proceeds were to be applied to the payment of his running ac- 
count with me. 

Ninth. Who paid the installment on the Mason contract, in De- 
cember, 1868; if you paid it, state to whom you paid it; and if you 
have a copy of the letter in which that remittance was made, please 
attach it to your deposition ? 

A. I paid the installment upon the Mason contract in December, 
1868, and paid it to Thomas F. Mason, and annex herewith copy of 
letter enclosing remittance. [Exhibit D. | 

Tenth. Did you write, about this time, to said Palmer, in New 
York, under date December 18, 1868, in relation to the proceeds 
of the smelting stock; and if so, annex a copy of said letter, if you 
have one? 

A. I did so write to Palmer, in New York, and annex herewith 
a copy of said letter. [Exhibit E.] 

Eleventh. Did you about this time, and when, receive from said 
Palmer, or from any one for him, the proceeds of this smelting 
stock; if so, how was it applied ; was any por| tion] of it applicable, 
or applied as part payment upon the Mason contract, or for an in- 
terest claimed by said Palmer in the purchase from said Mason ? 

A. [did receive money on account of this stock, December 21 
and December 28, 1868, from F. J. Kingsbury, of Waterbury, to 
whom I transferred certificate of stock. No part of this money 

was applied as part payment on the Mason contract, or for an in- 
terest claimed by said Palmer in the purchase from said Mason, but it 

15—814 \ 
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was passed to Palmer’s credit on his general account with me, and 
this was done with his knowledge and assent at the time. 

Twelfth. Who paid to Mason the balance due on his contract in 
February, 1869; if you did so, state whether any of the funds 
were furnished by Mr. Palmer, or whether he ever paid you in 
any way for any interest which he claimed in said Mason pur- 
chase ? 

A. I paid Mason the balance due on said contract in February, 

1869, and no funds were furnished by Palmer, either directly 
168 or indirectly, on account of any interest claimed by him in 

said Mason purchase, and he never paid me in any way for 
any interest in said Mason purchase. 

Thirteenth. Did you, previous to writing said last-mentioned letter, 
write to Mr. Palmer, the complainant in this case, under date of 
February: 3d, 1869, relating thereto; if so, annex a copy of said 
letter to your deposition ? 

A. I did write to Palmer under date of February 3, 1869, took 
press copy of said letter, and annex copy herewith. [Exhibit F. ] 

Fourteenth. It is already in evidence that you wrote to said Palmer 
a letter dated February 22d, 1869, relating, among other things, 
to any interest which he might claim in the Mason purchase; did 

rou, soon after that time, or at any time, receive a letter from said 

evan dated February 26, 1869, in which he wrote, in substance, 
as follows: “ I have been willing to unite in any plan mutually to 
aid us, but failing in this, cannot consent to lessening my interest in 
section 23;” state if you received any such letter at any time, and 
of any date? 

A. Iam positive that no such letter was ever received by me. 

Fifteenth. There has been introduced in evidence an original letter, 
written by the complainant, Mr. Palmer, to yourself, dated March 
8, 1869, and a copy of which is hereunto annexed, marked “A;” 
state whether, accompanying that letter there was a postscript, of 
which the annexed paper, marked * B,” is a copy; whether you 
ever received from said Palmer a paper substantially like that post- 
script ? 

A. Iam positive that no such postscript was ever received, or any 
paper like that of which Exhibit ** B ” purports to be a copy. 

Sixteenth. Did you, in May, 1869, enter into a written contract 
with Mr. Frue, in relation to the lands referred to in section 23, a 
copy of which contract is annexed ; if so, state whether at that in- 
terview you refused to deed to Mr. Frue the one-quarter interest 
which he claimed to have paid for in said purchase, unless he would 
enter into that contract; or whether, in any way, said Frue was so 
compelled to enter into said contract, or entered into it with re- 

luctance ? , 
169 A. I did enter into such a contract with Mr. Frue, in 1869, 
very much against my interest and inclination at that time. 
I did not refuse to deed him his portion of the land unless he 
entered into said contract. In no way whatever was he compelled 
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to enter into said contract; it was his own proposal, and I most un- 
willingly agreed to it, rather than quarrel with him in relation to 
the land in question. 

Seventeenth. Did you, soon after this, have an interview with said 
Palmer, in Detroit, and if so, did he, at that interview, make any 
claim whatever to any interest in the purchase of section 23? 

A. I recollect having an interview with Mr. Palmer in Detroit, 
on my return from the Lake, but no claim at that time was made 
by him to any interest whatever in the purchase of section 23; 
neither did he make any claim to any interest in this land in a sub- 
sequent interview, in Detroit, in October, 1870. 

ighteenth. What was the condition of the account between you 
and said Palmer from December 1, 1868, to July 1, 1869; which 
way was the balance, and what was the lowest sum of that balance 
during this whole time ? 

A. From the 1st of December, 1868, when the balance against 
Palmer in my favor was $11,162.07; to July Ist, 1869, when the 
balance in my favor was $23,566.79; the balance was always in my 
favor, and the balance in my favor was the lowest December 30, 
1868, when it was $6,162.07, as per account annexed. [ Exhibit G.] 

Nineteenth. Did you ever charge him in account with any sum, 
either for any payment on the Mason contract, or for any share in 
that purchase ? 

A. No charge whatever was ever made against Palmer in account 
for any payment on the Mason contract, or for any share in that 
purchase. 

Twentieth. State whether said Palmer, at any time after your letter 
of February 22d, 1869, already in evidence, and prior to the filing 

of his bill of complaint in this case, ever made any claim to 
170 you of having any interest in the Mason purchase; and if he 

did ever make any such claim, state when, where and how it 
was made? 

A. No claim whatsoever, to an interest in the Mason purchase, 
was made on me by Mr. Palmer, after my letter of February 22, 
1869, prior to the filing of his bill of complaint. 

E. T. LORING. 


Exhibits to Loring’s Depositions. 

‘‘ A,” is letter given as Exhibit K, Palmer’s testimony. 

‘“‘ B,” is postscript given as Exhibit L, “ n: 

©,” is letter “ Exhibit 4, “ a 

“ec D,” 
Boston, Dec. 17, 1868. 
Tuos. F. Mason, Esq., 
New York, 

Dear Sir: Your favor of the 15th was duly received, and in 
compliance with your request, I herewith enclose d’ft of the North 
Nat. B’k on the Ninth Nat. B’k, New York (New York), for the 
amount called for in your note, say, eight thousand and twenty-five 
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dollars, which pease endorse on the contract, and acknowledge the 
> > > 
receipt of the same. Yours resp’y, 
E. T. LORING. 


“ K,” is letter given as Exhibit 13, Palmer’s testimony. 


‘* F,” is letter given as Exhibit 17, 3 
sé é 2? 
‘ 
Statement of Account between C. H. Palmer and E. T. Loring, from - | 
Dec. 1, 1868, to July 1, 1869. 
1868. | 
hs ee ae en te I i ebeun ble ooeemns ee ae 
16.  ‘* cash paid his note at b’k...-.....-.- .- 6,000 00 
a ae “ “ tides _. 5,000 00 
Or. 
21. By cash from sale of smelting work stock iessdenel $5,000 00 
_ * " ” " and 10,000 00 
81. ** balance * 6 ee a? : 6,000 00 
$21,162 07 $21,162 07 
171 ‘ 
1869. EEE NE Sg a AL . $6,162 07 
ee, Oe ee ra 
a “ “ agit SNS SO 5,000 00 
Feb. 30. * v4 +6 pe ae ie heme 5,000 00 
M’ch 3. * v4 06 a Mere Seer 5.000 00 
8. ‘* am’t of note due and pay’! this date, unpaid 5,103 03 
12. ‘* am’t of note due and pay’! this date, unpaid 5,103 33 
OR. 
Feb. 16. By cash rec’d from dis’t of his note leita 4.801 94 
M’ch 20. 66 4 sale of Hecla stock 8.000 00 
July 1. OF I cic aceiciadaceieene iced 23,566 79 
$36,368 73 $36.368 73 
To balance .__-.. ei nena iin ccna ee ap .. $23,566 79 
172 -  Complainant’s Rebutting Proofs. 
; . a 
Circuit Court of the United States for the Eastern District of 
Michigan. 
CHARLES H. PatMsEr, Complainant, 
vs, In Equity. 
Exrsua T. Lorine AnD CHARLES A. WE tcu, Defendants. J 
Testimony taken, by consent, by Charles Flowers, U. 8S. commis- 
sioner, on the 17th of February, 1879, at Detroit. 
Mr. Post and Mr. Seager appeared for the complainant; C. I. 
Walker for the defendants. 
<“- 


- 
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Charles H. Palmer recalled. 
Examined by Mr. Post: 


Question. I see that Mr. Loring, in his deposition, in response to 
the fifth interrogatory, says that in December, 1868, before the 
second payment was made to Mason, he saw you in his office in 
Boston, and agreed to take the payment of the $5,000, which you 
said had been made by Frue on account of the Adams Mining 
Company, on account of one-quarter of section 23, and that he 
should hold three-fourths for himself, unless a further payment was 
made by you or Frue; what have you to say about that agreement? 

A. The $5,000 that was paid at Houghton had been previously 
arranged to apply on section 23. The arrangement had been pre- 
viously made, as I think I testified before, and there was no agree- 
ment or conversation at that time, or any other time or place, that 
he should hold three-quarters of section 23, unless more money was 
paid. 

Q. Then, in response to the fourth interrogatory, Mr. Loring 
says, in his deposition, that he expected Mr. Frue and you to be in- 
terested with him in this Mason purchase, you each to have a quarter, 
paying your proportional part of the purchase; what have you to 

say with reference to that? 
173,174 A. The agreement, as I have before stated, at the time of 

the purchase and immediately thereafter, was that each 
should have one-third of the property; but afterwards, in January, 
Captain Frue, as I before stated, wrote me that he had lost confi- 
dence in Mr. Loring in consequence of the sale of the Calumet 
stock, and he was afraid he should lose the $5,000 which he had 
already paid upon section 23, and wishing me to obtain from Mr. 
Loring an acknowledgment that he had paid that $5,000 on section 
23. In this way, of course, a quarter was spoken of, but it had 
nothing to do with my interest whatever. 


Objected to as not responsive and incompetent and immaterial. 


Q. What I wanted to get at was, whether the quarter interest 
was mentioned at the time of the purchase, or about the time? 

A. No, sir; it was not. 

Q. When was it first spoken of as a quarter interest, so far as 
you recollect ? 

A. That is the only instance in relation to that $5,000. 


CHARLES H. PALMER. 


175,176 And afterwards to wit: on the 18th day of October, A. D. 

1878, a certain notice to place on calendar, was filed in the 
ottice of the clerk of this court, which notice was in the words and 
figures following, to wit: 


attr spe mana 


' 
: 
: 
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Notice to Place on Calendar for November Term, 1878. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Chancery. 


CHARLES H. PALMER, Complainant 
> 9 


Us. 
Evisua T. Lorine and. Cartes A. Wetcu, Defendants. 


To the Clerk of said court: ' 
You will please place the above-entitled cause on the calendar 
for the ensuing term. : 
Yours, &e., C I. WALKER, 
Sol. for Defendants. 
Detroit, October 18th, 1878. 


Endorsed: No. 1982. U. 8. Circuit Court for the E. D. Mich. 
In chancery. Charles H. Palmer, compl’t, vs. Elisha T. Loring e¢ al., 
deft’s. Notice to place on c: alendar filed emia 18th, 1878. Jno. 

Graves, dep’y cl’k. 


177 And afterwards, to wit, on the 15th day of November, A.. 

D. 1878, a certain aftidavit was filed in the office of the clerk 
of this court, which affidavit was in the words and figures following, 
to wit: 


Affidavit of Ashley Pond, for extension of time to take testimony. 


Circuit Court of the United States for the Eastern District of Mich- 
igan. In Chancery. 


Cuas. H. Patmer vs. Evisua T. Lorine and CHarues A. WELCH. 


EASTERN District oF MICHIGAN, 8s: 


Ashley Pond, being duly sworn, deposes and says: that he is 
solicitor of record of the complain: int in this cause; that when he 
appeared as solicitor it was the understanding betw een himself and 
Mr. Palmer, that S. F. Seager, Esq., of Lansing, should take the 
active charge of the conduct of the proceedings, ‘and that deponent 
should, in fact, act as counsel. That the cause came to issue by 
filing replication on the 19th day of July last; that during the 
month ‘of August, as deponent recollects, Mr. C. I. Walker, solicitor 
for the defendants, was absent from the city and State ; that during 
~ early part of August the time of both deponent and Mr. Seager 

ras taken up in another case pending in this court, and so was 
ne nae the entire of the months of September and October, and it 
was impossible for them to give attention to the taking of evidence 
in this case. Deponent on several occasions called Mr. Seager’s 
attention to the matter and requested him to call upon Judge Wal- 
ker and obtain a stipulation extending the time, but it seems that 
he did not do so, and the time to take evidence expired about the 
middle of October; from that time on until the first of November, 
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both deponent and suid Seager were almost continually engaged in 
this court, and were so engaged at the time of the service of the 
notice of hearing of the case for the present term. Deponent is ad- 
vised and believes that the evidence on behalf of complainant can 
be concluded within thirty days, and will stipulate that the cause 
may be brought to a hearing at any time after the evidence is com- 
plete, without further notice of hearing. 
ASHLEY POND. 


178 Sworn and subscribed before me this 15th day of Novem- 
ber, A. ‘D. 1878, 
ADDISON MANDELL, 
Commissioner Circuit U. S., Hastern Dis’t of Mich. 


Endorsed: No. 1982. United States circuit court, eastern district 
Lor} Michigan, in equity. Charles H. Palmer vs. Elisha T. Loring 
etal. Affidavit filed November 15th, ’78. A. Mandell, clk. 


179 And afterwards, to wit, and now on this day, that is to say: 
at «a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court room in the city of Detroit, on Fri- 
day, the fifteenth day of November, in the year one thousand 
eight hundred and seventy-eight. 
Present: The Honorable Henry B. Brown, district judge. 


CHARLES H. Patmer, Complainant, ) 

vs. Tn Rowity 

Exisua T. Lorrne and CuHartes A. WELCH, { — 
Defendants. } 


On motion of Mr. Pond, solicitor for complainant, and on read- 
ing and filing affidavit, Mr. C. 1. Walker, of counsel for said defend- 
ant being present and opposing, it is ordered that the time for 
taking testimony in this cause be extended thirty days from and 
after this day. 


180 And afterwards, to wit, on the 17th day of February, A. D. 
1879, a certain note of issue was filed in the office of the 
clerk of this court, which note of issue was in the words and 
figures following, to wit: 
Note of issue for March term, 1878. 
In the Circuit Court of the United States for the Eastern District of 
Michigan.—In Equity. 


Cartes H. PauMer, Compl’t, 


US. 
Exisua T. Lorrne aNnp Cuarves A. We tcH, Def’ts. 


To the Register of said court. 
You will please enter the above-entitled cause upon the calendar 


? 
: 
: 
a 
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for the next ensuing March term of said court, notice of hearing 
thereon having been served upon Ashley Pond, Esq., solicitor for 
said complainant. 
Yours, etc., C. Il. WALKER, 
Sol’r for Defendants. 


indorsed: No. 1982. U.S. circuit court of the eastern district 
of Michigan. In equity. Charles H. Palmer, comp’t, vs. Elisha 
T. Loring et al. precipe, to place on calendar for March term, 1878. 
Filed February 17th, 1878. Jno. Graves, dep’y cl’k. 


181 And afterwards, to wit, and now on this day, that is to 
say, at asession of the circuit court of the United States 
for the eastern district of Michigan continued and held pursuant to 
adjournment, at the district court room, in the city of Detroit, on 
Monday the twenty-first day of April, in the year one thousand 
eight hundred and seventy-nine. 
Present: The Honorable Henry B. Brown, district judge. 
CuarLes H. Parmer, Complainant, > 
vs. ae 
EvisHa T. Lorine AND CHARLES A. WELCH, cin Equity. 
Defendants. 


This cause now again coming on to be heard upon pleadings and 
proofs, the hearing having commenced on Saturday the 19th inst., 
the arguments of counsel are resumed, and the case continued for 

further hearing. 
182 And afterwards, to wit, on the 21st day of April, A. D. 
1878, a certain stipulation was filed in the office of the clerk 
of this court, which stipulation was in the words and figures follow- 
ing, to wit: 


Stipulation Hxtending Time to Take Testimony. 


In the Circuit Court of the United States, for the Eastern District 
of Michigan. In Equity. 


C. H. Patmer, Compl’t, vs. E. T. Loring, Def’t. 


It is hereby stipulated in this case that the complainant shall have 
to the first day of January next to complete bis testimony, and that 
the defendant may have thirty days thereafter within which to take 
his testimony. 

Dated December, A. D. 1878. 

ASHLEY POND, 
Solicitor for Comp’lt. 
C. Il. WALKER, 
Solicitor for Def’t. 


Endorsed: No. 1982. U. S. circuit court eastern district of 
Michigan. In equity. Charles H. Palmer vs. Elisha T. Loring & 
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Charles A. Welch. Stipulation. Filed April 21st, 1879. Jno. 
Graves, dep’y cl’k. 

183 And atterwards, to wit, on the 21st day of April, A. D. 
1879, w certain admission and stipulation was filed in the 

office of the clerk of this court, which admission and _ stipulation 

was in the words and figures following, to wit: 


Admission and Stipulation with reference to loss of letter from Palmer 
to Loring, Dated June 19, 1868. 


In the Circuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


CHARLES H. PaLMerR, Complainant, 
vs, 
Evisua T. Lorine & Cuarutes A. Wetcu, Defendants. 


It is hereby admitted that the contract with Mr. Mason, referred 
to as enclosed in the letter of June 19, 1868, from complainant to 
defendant Loring, being Exhibit D attached to Mr. Palmer’s testi- 
mony in said cause, is lost or destroyed, and cannot be now pro- 
duced; and it is stipulated that the testimony of Mr. Palmer and 
Mr. Frue as to the contents of said contract shall not be objected 
to for want of production of the original, or of notice to produce 
the same, or for failure to prove its loss or destruction. 

C. l. WALKER, 
Solicitor for Def?t. 


Endorsed: No. 1982. U.S. circuit court east. dist. of Mich. In 
equity. Chas. H. Palmer vs. Elisha T. Loring & Chas. A. Welch. 
Admission and stipulation. Filed April 21st, 1879. Jno. Graves, 

dep’y clk. 


184 And afterwards, to wit, and now on this day, that is to say 

at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment at the district court room in the city of Detroit, on Mon- 
day, the twenty-eight day of April, in the year one thousand eight 
hundred andseventy-nine. Present the Honorable Henry B. Brown, 
district judge. 


CuHaRLes H. PALMER, Complainant 
> » 


Us. | e 
. ' n Equity. 
Evisoa T. Lortna anp Cuarves A. WELCH, { my 
Defendants. 


This cause now again coming on to be heard upon pleadings and 
proofs, the arguments of counsel are concluded, and the cause sub- 
mitted to the court for decision. 


185 And afterwards, to wit, on the 8th day of May, A. D. 1879, 
complainant’s taxed bill of costs was filed in the office of the 
16—814 
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clerk of this court, which bill of costs was in the words and figures 
following, to wit: 


omplainant’s Taxed Bill of Costs. 


State of Michigan, the Circuit Court of the United States for the 
Eastern District of Michigan. In Equity. 


Cuas. H. Patmer, Complainant, | 
vs, ' : 
Exisoa T. Loring anp Cuas. A. WELCH, Bill of Costs. 
Defendants. 
Senne © SOG OO) TONE RNIN on in cciitennends immune $20 00 
Marshal’s fees : 

Subpeena returned non esi inventus.....----.---------- 2 00 
Depomtione—-F rue... 2. wn cone se made a ae 
; EEE EN Mee Ne IO RR Se 2 50 
ROLES EERE ES ae oiler eee Demerara 2 50 
Ee Eee ane 2 50 
TEED AS ce eee ee geae aaa ae 2 50 

12 50 

Clerk’s fees,as per memorandum of A. Mandell... ._-- 14 15 
Master’s fees—Testimony at N. Y..-.---.--.. 15 00 
Testimony at Detroit._--_- hidiopaast 63 00 

78 00 

Printer’s bill, not. included in above.................. 126 00 

Three certified instruments, and filing lis pendens....-- 5 00 

$257 65 


We consent to taxation as above. 
May 6, ’79. 
| C. IL WALKER, 
Solicitor for Deft. 
S. F. SAEGER, 


Sol’r for Plff. 
EASTERN District oF MICHIGAN, ss: 


I hereby tax the foregoing bill of complaint, costs of complainant 
at the sum of two hundred and fifty-seven ;°5, dollars—$257.65. 
' A. MANDELL, Clk. 
May 6, 1879. 


Endorsed: No. 1982. The circuit court of the United States for 
the eastern district of Michigan. Inchancery. Charles H. Palmer, 
compl’t, vs. Elisha T. Loring ef al. Def’ts bill of costs. Received 

and filed May 6, 1879. A. Mandell, clk. 


186 And afterwards, to wit, and now on this day, that is to 
say, at a session of the circuit court of the United States for 
the eastern district of Michigan, continued and held at the district 
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court-room, in the city of Detroit, on Friday, the twenty-third day 
of May, in the year one thousand eight hundred and seventy-nine. 
Present, Honorable Henry B. Brown, district judge. 


Cuar.es H. PatmMer, Complainant, } 
a oa re. In Equity. 
Evisua T. Jiortne and Cartes A. WELCH, | 
Defendants. 


This cause coming on to be heard on pleadings and proofs, and 
Messrs. Hoyt Post, 8. F. Seager, and Ashley Pond having been 
heard on behalf of said complainant, and Charles I. Walker, Esq., 
having been heard on behalf of said defendants, after due delibera- 
tion by the court, is ordered, adjudged, and decreed, and the court 
doth hereby order, adjudge, and decree, as follows: 

1. That the said defendant, Elisha T. Loring, did take and 
receive the contract with Thomas F. Mason, dated June 18th, 1868, 
and described and set forth in the bill of complainant in said cause, 
for the purchase from said Mason of the north half of the north- 
west quarter and the northwest quarter of the southwest quarter of 
section twenty-three, (23,) in township fifty-six, (56,) north of range 
thirty-three (33) west, in the county of Houghton and State of 
Michigan, in trust for himself, one William B. Frue, and the said 
complainant, in equal undivided interests; and that the same and 
the lands therein described were in the hands of said Loring, 
charged with a trust in favor of said complainant, to the extent of 
an undivided one-third interest therein; and that said trust became 
and was, from the execution and delivery of said contract, a vested 
interest in suid complainant, subject to the payment by him of his 
full proportion of the purchase money and the interest thereon; 
and that the said complainant has made no payment to the said 
Loring, which he directed to be applied, or which was by said 
Loring credited or applied, specifically to and upon the said pur- 
chase. 

2. That the legal title to said land, subsequently acquired by said 
Loring from said Mason, in pursuance of said contract, was sub- 
ject to and charged with said trust in favor of said complainant. 

8. That the deed from defendant Loring to the defendant 
Welch, mentioned and set forth in the bill of complaint in said 
cause, was in violation of the rights of said complainant, and that 

said Welch took said title under said deed, and now holds 
187 the same, charged with and subject to said trust in favor of 
said complainant. 

4. That it be referred to Herschel Whitaker, as special 
master, to take and state an account between said complainant 
and said defendant Loring, embracing all their dealings, inclad- 
ing the aforesaid purchase from said Mason, and to take proofs 
thereon; and that, to this end, the said complainant and the said 
Loring each prepare and submit to said master, within thirty days, 
a detailed and sworn statement of said accounts between the parties 
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relating to all their dealings and transactions with each other, and 
that each of them produce, before said master, his books of ac- 
count containing the entries of said dealings and transactions, and 
such vouchers and other papers as he has relating to, or bearing 
upon said accounts, and that each of them submit himself to a full 
examination and cross-exaniination thereon before said master; that 
the said master is authorized and directed to proceed to Boston, in 
the commonwealth of Massachusetts, for the purpose of the exami- 
nation of said Loring, and any witness that either party may there 
produce, and to receive and examine any books, papers and vouch- 
ers; and that said examination and production of evidence before 
said master, whether in Boston or in this State, be upon reasonable 
notice to the solicitors of both parties; and that said master report 
to the court his doings under said reference, together with the 
proofs taken thereon; and that, if upon such accounting the court 
shall adjudge that there is any sum due and owing from said com- 
plainant to said Loring, the said complainant pay the same into the 
registry of this court within such time as the court shall then di- 
rect. 

5. That, upon such payment being made, the said defendants, 
Loring and Welch, shall, within such time as the court shall then 
direct, release and convey unto said complainant an undivided one- 
third interest of, in, and to said premises above described by a con- 
veyance in due form of law, and that, in default thereof, this decree 
and said subsequent decree directing such conveyance shall stand 
in lieu of such conveyance, and invest in said complainant the full 
right, title, and interest of, in, and to an undivided one-third of said 
lands and premises. 

6. That the said defendants, and each of them, be, and they 
hereby are, enjoined from conveying or in any manner encumber- 
ing or disposing of the said undivided one-third interest of said 
complainant in said lands and premises until the further order of 

the court. 
188 7. That the question of costs be reserved to the final hear- 
ing of said cause upon the incoming of said master’s report. 

Endorsed: No. 1982. In United States circuit court east- 
ern district of Michigan. In equity. Charles H. Palmer, compl’t, 
vs. Elisha T. Loring and Charles A. Welch, deft’s. Decree passed, 
signed, entered and filed May 23d, ’79. A. Mandell, cl’k. 

The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 
CuHaRLEs H. PALMER, Complainant, 
vs. 
Exisua T. Lorine and Cuarites A. Wetcu, Defendants. 


And now come the said defendants, by C. l. Walker, their solici- 
tor, and move the court to set aside the decree heretofore made in 
this cause for an accounting, and also for an order of the court 
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authorizing the taking of further and newly-discovered testimony 
bearing upon the merits of this case. This motion is founded upon 
the affidavits of Elisha T. Loring and Horatio Bigelow, herewith 
filed and upon the records and files of this cause. 
December 16th, 1879. C. I. WALKER, 
Deft’s Solicitor. 


Endorsed: No, 1982. U.S. circuit court for the eastern D. of 
Mich. Charles H. Palmer and Elisha T. Loring, etal. Equity. 
Motion to set aside decree for accounting and for order granting 
leave to take‘ newly-discovered testimony, filed December 16th, 

1879. Jno. Graves, dep’y cl’k. 
189 And afterwards, to wit, on the 16th day of December, A. 
D. 1879, the affidavits of Elisha T. Loring and Horatio Bige- 
low were filed in the office of the clerk of this court, which affidavits 
were in the words and figures following, to wit: 


Affidavits of Elisha T. Loring and Horatio Bigelow. 


CuarLes H. PatmMer, Complainant, 


vs. or ties 

-In Equity. 

Exuisua T. Lorine AND CHARLES A. WELCH, mak, 
Defendants. 


CoMMONWEALTH OF MASSACHUSETTS, | .. 
County of Suffolk, ey 


I, Elisha T. Loring, being duly sworn, do depose and say, that I 
am the defendant in the above-entitied cause, and about the age of 
seventy-five years; that I was surprised at the testimony introduced 
by the complainant, Charles H. Palmer, by which he attempted to 
show that it was originally understood that he was to have one-third 
of what is called the Mason purchase, set up in the bill in this 

cause. . 

I have recently ascertained that Horatio Bigelow, of Boston, in 
the Commonwealth of Massachusetts, who for many years was inti- 
mately associated in business operations with Charles H. Palmer, 
and especially in matters connected with mining interests in Lake 
Superior; had heard said Palmer distinctly admit that his interest 
in said purchase was only one-fourth thereof; said Bigelow was 
then about to leave this country for a trip to Europe, to be gone 
some year anda half. Your petitioner, under advice of counsel, 
caused the affidavit of said Bigelow as to said admissions to be made 
in said cause, which affidavit is hereunto annexed. This deponent 
believes that the testimony of said Bigelow can be taken under 
commission within three or four months. 

That until said disclosure by said Bigelow this deponent had no 
reason to know or believe that said Palmer had made any such ad- 
mission to said Bigelow. : 

It appears by the testimony already taken in said cause that said 
Palmer was only entitled to the same interest in said purchase as 
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William B. Frue was entitled to, and said Frue applied to this de- 
ponent, through said Palmer, for a declaration of trust for one-fourth 
of .said purchase, which was all that he then claimed. 
190 ‘This deponent was surprised at the testimony of said Frue 
claiming that he was entitled to one-third of said purchase, 
and giving as a reason why he accepted a deed of one-quarter, that 
he was afraid if he did not take that be would not get any. 

The final arrangement between said Frue and this deponent in 
relation to said quarter was made in Lake Superior in the spring of 
1869. The papers were drawn by Daniel H. Ball, who then had an 
office at Houghton, in the State of Michigan; that on learning of 
the testimony of said Frue, this deponent informed his counsel that 
papers were so drawn by said Ball, and requested him to correspond 
with said Ball and ascertain what he remembered about the matter, 
but he ascertained from his counsel that the recollection of said 
Ball was very indistinct upon the subject, and for that reason he 
did not take his testimony; but since the making of the decree in 
this cause he has corresponded with said Ball—has sent him a copy 
of the original agreement made between said Frue and this depo- 
nent—and said Ball informs him that he has refreshed his memory 
in relation to the matter, and that he can now testify that said con- 
tract with said Frue was not forced upon said Frue, nor entered 
entered into with any reluctance upon his part; and this deponent 
believes that said Frue’s testimony in this respect is uncandid and 
untruthful, and believes be can show this to be the case by the tes- 
timony of said Ball. 

This deponent further says that he has very little knowledge of 
book-keeping, except in its most simple form; that he had no book- 
keeper previous to the first of January, 1868, and that the transac- 
tions between Mr. Palmer and himself, in relation to which the 
accounting is taking place, very largely occurred previous to that 
time; that all his books of account previous to that time, imperfect 
as they were, were destroyed in the great fire in Boston some years 
since; that when called upon to make up an account to present 
before the master in this cause, he made it up from such material 
as he had, and which he believed at the time to be correct; but 
upon giving his testimony before the master in this cause, and 
especially upon being cross-examined by the counsel for the com- 
plainant, it became very evident that he had made several mistakes 
in making out said account, and that there were mistakes on both 
sides of said account, both as to the debtor and creditor sides; and 
he asks that he may file a new statement of account, corrected by 
the exhibits that were shown him upon his examination and by the 
examination that he has since made. This corrected account will 
show a much smaller balance due from Mr. Palmer than the origi- 
nal account filed; but this deponent is anxious that the account 
should be accurate and true. 


ELISHA T. LORING. 


| 
mm , 
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191 Unirep States oF AMERICA, | ... | 
Massachusetts District, Seay 
NoveMBER 4th, A. D. 1879. 


Subscribed and sworn to before me— 
[ SEAL. ] WM. S. DEXTER, 
Commissioner of U. S. Circuit Court for said District. 


The Circuit Court of the United States, for the Eastern District of 
Michigan. In Equity. 


.CHarRLes H. PatmMer, Complainant, 
v8. 
Exisua T. Lorine, ef al. 


Affidavit of Horatio Bigelow. 


I, Horatio Bigelow, of Boston, in the county of Suffolk, and 
commonwealth of Massachusetts, counsellor at law on oath declare 
and say, that I met Charles H. Palmer, of Pontiac, in the State of 
Michigan, at the Douglas house, in Houghton, some ten or twelve 
years ago. I cannot fix the exact date of the meeting. He, then 
and there, told me he had purchased of Thomas F. Mason, one 
hundred and twenty acres of land in section twenty-three (23, ) ad- 
joining the Calumet mine, and expressed a wish that I would take 
one fourth of the purchase, which would give me the same interest 
which he and Mr. William B. Frue had. He told me that the title 
or control of the property was in Mr. Elisha T. Loring, that he had 
no doubt Mr. Loring would be willing [ should have a quarter 
interest in the purchase. Soon after this interview, with said Pal- 
mer, said Loring arrived at Houghton, State of Michigan, and said 
Palmer informed me that he had seen said Loring, and had urged 
him to let me have the one-fourth interest in the property, but he, 
—the said Loring—absolutely declined to do so, the matter was 


thereupon dropped. 
HORATIO BIGELOW. 


Unitep States or AMERICA, |... 
Massachusetts District, 
OcToBEeR 11th, A. p. 1870. 


Subscribed and sworn to before me— 
[ SEAL. | WM. 8S. DEXTER, 
Commissioner of U.S. Circuit Court for said District. 


Endorsed: No. 1982. U. 8. circuit court for eastern dist. of 
Mich. In equity. Charles H. Palmer, compl’t, vs. Elisha T. Lor- 
ing, et. al., def’t’s. Affidavits of Elisha T. Loring and Horatio 
Bigelow, in support of motion to set aside decree, etc. Filed Decem- 


ber 16th, 1879. Jno Graves, dep’y cl’k. 


192 And afterwards to wit, on the 11th day of March, A. D. 
1880, a certain affidavit of Charles H. Palmer, was filed in 


| 
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the oflice of the clerk of this court, which affidavit was in the words 
and figures following, to wit: 


Affidavit of Charles H. Palmer. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


CHARLES A. PatiMER, Complainant, 
vs, 
Euisua T. Lorine and CHartes A. Wetcnu, Defendants. 
» J 


STATE OF MICHIGAN, 
y r Ss 
County of Wayne, 


Charles H. Palmer, of Pontiac, Michigan, being duly sworn, de- 
poses and says, that he has heard read the affidavit of Horatio 
Bigelow, filed in said cause, to obtain an opening of the decree 
therein, and that as to what is stated in said affidavit he says: 

1. That he did have a conversation with said Bigelow just after 
said purchase, upon the subject-matter mentioned. 

2. That said Bigelow is mistaken in his version of said conversa- 
tion. 

8. That the proposition to purchase a fourth interest came from 
- Bigelow, and not from this deponent. 

That said Bigelow wished to join us in the purchase, and de- 
Ba told him he could not promise him, but was willing to let 
him in if the others were. That deponent cannot remember the 
exact language used, but the proposition was in substance and effect 
to let him come in as a fourth equal joint owner. 

That deponent consulted Frue about it, arid afterwards Lor- 
ing, on meeting him, and both opposed it, and Loring especially ; 
and deponent subsequently so informed Bigelow. 

6. That if Mr. Bigeiow got the impression from the conversation 
that deponent only claimed a quarter interest in the original pur- 
chase, he must have misapprehended or misunderstood deponent, 
for no such idea ever at any time entered deponent’s head, and he 
never designed to convey any such meaning. Further deponent 
saith not. 

CHARLES H. PALMER. 

Subscribed and sworn to before me this eleventh day of March, 
A. D. 1880. 


[ SEAL. | CHARLES M. WILKINSON, 
Notary Public for the County of Wayne, Michigan. 


Endorsed: 1982. United States circuit court for the eastern 
district of Michigan. In equity. Charles H. Palmer, compl’t, vs. 
Elisha T. Loring and Charles A. Welch, deft’s. Aflidavit of Charles 

H. Palmer filed March 11, 1880. A. Mandell, clerk. 


193 And afterwards, to wit, and now on this day, that is to say, 
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at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to ad- 
journment at the district court room in the city of Detroit, on 
Thursday, the eleventh day of March, in the year one thousand 
eight hundred and eighty. 


Present: The Honorable Henry B. Brown, district judge. 


CuarLes H. Parmer, Complainant. 
v8. In Equity. 
Exvisua T. Lorine and Cuaries A. Wetcu, Defendants. 


The motion of defendant to set aside decree and to take further 
testimony now coming on to be heard, is argued by Mr. C. I. Wal- 
ker, in support of said motion, and by Mr. Hoyt Post and 8. F. 

Seager in opposition thereto, and submitted for decision. 


194 And afterwads, to wit, and now on this day, that is to say, 
at a session of the circuit court of the United States for the 
eastern district of Michigan, continued and held pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the fifteenth day of March, in the year one thousand eight hundred 
and eighty. | : 
Present: The honorable Henry B. Brown, district judge. 


CuarRLes H. PaumMer, Complainant, 
: a __ v8. | In Equity. 
Exisua T. Lorrne and Cuarues A. Wetcu, Defendants. 


The motion of defendants to set aside decree, and to take further 
testimony in this cause having been heretofore argued and sub- 
mitted, and the same having been duly considered, is now by the 
court here denied. 


195, 196, 197, The Circuit Court of the United States for the 
198, 199 Eastern District of Michigan. In Equity. 


CuarLes H. PaLmer, Complainant, 
vs. 
Evisua T. Lortne and CHartes A. Wetcu, Defendants. 


fol. 1.— Record on the Accounting. 
ASHLEY POND, 
SCHUYLER F. SEAGER, 
HOYT POST, 
Solicitors for Complainant. 
CHARLES IL. WALKER, 
Solicitor for Defendants. 
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900 The Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CHARLES H. PatMeR, Complainant, 
vs. 
Exisua T. Lorine and Caaries A. Wetcu, Defendants. 


The following are the accounts filed by the parties with commis- 
sioner under the order of the court, somewhat varied in mere form 
forthe convenience of the printer. 


Claimant’s Account. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Cuar.Les H. PatmMer, Complainant, 
vs. 
ExisHa T. Lortne and Cuartes A. Wetcu, Defendants. 


STATE OF MICHIGAN, Pie 
County of Wayne, §~~ 


Charles H. Palmer, being duly sworn, says that the annexed 
statement of account, marked Exhibit A, is, he believes, a true and 
correct statement of all the amounts properly chargeable to 
201 him, and of the credits to which he is entitled on the busi- 
ness transactions between KE. T. Loring and himself, from 

and including the year 1865 to the present date. 

There had been prior transactions, all of which had been settled 
and adjusted, except as to Franklin stock, of which 860 shares 
belonging to this deponent were remaining in Loring’s hands, or 
had been disposed of by him, but unaccounted for, as shown by 
Exhibit B, hereto attached. 

And this deponent further says that he kept no books of account 
during the period covered by Exhibit A, but that Loring from 
time to time furnished statements of account, which this deponent 
still has, and from which, except as hereinafter stated, said Exhibit 
A is prepared. 

And this deponent further says that said Exhibit A contains all 
the items both of debit and credit included in said statements, 
except the following : 


1s’. The Weed File Stock. 
In relation to this there are three charges : 


1866. September 4, note paid Bird.._..-.--- 222 $5,000 00 
18668. May 1, asseesment on stock..................... 211 47 
June 18, assessment on stock... .. ............. 211 47 
PE itt eimninns en comennmemaawanne ctenmwimitin $5,422 94 


These charges are omitted, as deponent expects to show they are 
unauthorized. 


| 
| 
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°d. Adams Stock. 


There are here also three charges for assessment on 1,420 shares 
of stock. This deponent only owned 1,000 shares, and has charged | 
himself with assessments on that amount: 


1867. September 19, charged by Loring .... $2,912 90. Allowed at..,. $2,051 34 
December 10, 4 + ee) SS OS wae OU 
1869. March 31, o —eeee « ~—— 1440 @ 


38d. Torch Lake. 
Deponent is credited by Loring with three (3) sales, viz: 


pS SEE er eee: Sapo meeeer $643 17 
MSD ecstitoitiicins inset Minti delnictiteceniiaagaeaes 3,195 00 
Pema eae CR sities 1,619 29 
we as AD iil a $5,457 46 

202 He owned no Torch Lake stock, and is not, therefore, en- 


titled to this credit, and omits it from the statement. 


4th. Ossipee Stock. 
He is charged : 


Seem, Maes TS, BAAS o iciidc ecw nccccanatwnbiiinn $845 64 
November 7, * Ne ERA Speer ens 1,800 00 
| RE EER $2,643 64 

And is credited: 
1868, August 20, with proceeds of sale 509 shares____- . $2,641 42 


The stock did not belong to deponent, and is therefore omitted. 


5th. Discounts and Interest. 


During the time covered by this account, deponent frequently 
gave to Loring notes to be by him discounted as he might wish to 
use them. These discounts were for the benefit of deponent so far 
as there were any balances against him, but beyond that were ac- 
commodation paper. All entries in the statements furnished by 
Loring in reference to these notes, as well as in reference to the in- 
terest on balances, are omitted in Exhibit A. Deponent should, 
however, be charged with interest when balances were against him, 
and allowed interest when they were in his favor, at such rate as 
may be equitable. 

With the exceptions noted, Exhibit A is a vomplete transcript of 
the statements furni:lied by Loring, but contains also the following 
additions : 

lst. Under date of July 25th, 1868, is an item of $610.32, for 
which deponent has no credit on the account furnished by Loring. 

2d. Under dates March 23d, April 3d, and September Ist de- 
ponent has taken credit for the profits on four stock sales made by 
him, the entire proceeds of which were paid to Loring. 
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3d. Under dates of January 7th and 9th, 1867, this deponent paid 
to Loring $10,000; $6,255 was on account of Wm. B. Frue, 

203 += and the balance, $3 5745, he credits to himself. 
4th. Under date of December 28th, 1866, he received from 

Loring $3,000, which is, therefore, credited to him. 

The items embraced in the last three paragraphs are all included 
in an account kept by Mr. Loring, known as the land account, 
which was an omnibus account, in which many persons besides 


Loring and this deponent were interested. - 
Deponent has taken from this account all the items that he be- 
lieves properly belong to him. 
5th. Under date of June 18th, and December 18th, 1868, and Feb- 
ruary 18th, 1869, deponent has charged himself with the cost of 
his one-third interest in lands on Sec. 23, to secure which this suit 
was brought. 
Deponent claims that Loring should account for the stocks, either 
converted, or wrongfully withheld, at the highesc market rate they 
have since borne, with interest from that date. 
Subscribed and sworn to before me this 7th day of July, A. D. 
1879. 
EXHIBIT A. 
ELISHA T. LORING, IN ACCOUNT WITH CHARLES H. PALMER. 
v 
1865. Dr. 
Sept. . Te proceeds 500 shares stock sold J. H. Cotton .__. $3,000 00 No. 1 
20. és 200 6 > ee "Ree 110000 « @ 
Oct. 4. " 500 “ aa 3,000 00 * 8 
6 1] “ Ee ORE: PS osc@q* @ 
1866. 
Jany. 12. Cee OE te Se  ctrcnttis crete commie wisn  - 
Feby. 26. I i i tee lonintiicil 23000 “ 6 
March 30. spe EE, SS ET TY LPO ee ae meee « 2 
May 2. Proceeds 250 shares 8. P. Stock -....-- Sa, hl 4 
298. 6 ae I eee ee” , 
Sept. 4. “ 1,000 _ Eee CO civece SN. 2° 
27. 4 Ross bill, I Cin rcitee Scene seine 30 00 “ II 
1867. 
oe { 7th $6,000 ine One 
Jany. 7& 9. cash, being 1 9th $4" 000 ¢ 810, 000 less $6,255, be- a 
longing to Wm. B. Frue._...-.....-------. 3,745 00 * 612 
204 
March 23. profits on sales of stock made by Palmer to 
Peleg Hall, proceeds paid to Loring_-~-~-~-- - 951 80 * 18 
April 3. profits on sale of stock sold to J. H. Cotton._.. 1,166 67 “ 14 
Yo profits on sales of stock sold to Sibley & . 
SN ia il ate etitdicatintn ince nitcannan tae: 7 
May 21. cash of Ossipee Mining Co., for services_._..... 2,500 00 “ 16 i 
Sept. 1. profits on sales of stock made by Palmer toS. 
Mandlebaum, proceeds paid to Loring..-._. 1,000 00 “ 17 
1868. 
July 1. SE eee ll 
26. I Ee Cis Fe Mi idatitinineanensne enneen 610 32 * i9 


Nov. 7. ‘« paid Treasurer Kearsage M’g Co_........ 3,000 00 ‘“ 20 % 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 133 


1868. 
Dec. 21. cash paid Kingsbury,S Smelting Stock _........ $5,000 00 No. 21 
28. te a 4 . wie eee 
1869. 
March 20. “ a . £ < rer el ee 
57,495 47 
CONTRA. Cr. 
L865. 
October 3, by amount remitted to R. H. Rickard... ~- outs Bee oe eee. 2 
October 24, by amount paid E. D. Brigham,8. W. H........... 2420000 “ 2 
October 27, by amount draft favor of S. H. Sanford_____- md eee 
November 14, by amount draft favor of W. B. Frue_.__. ....---- 450 00 “ 4 
November 28, by amount draft favor of W. B. Frue___- sities St = 
1866. 
January 12, by amount transferred to W. B. Frue___.-......... 2,585 75 “ 6 
March 9, by amount draft favor of J. N. & Co. $150, cash $100_- 25000 * 7 
March i8, by amount paid Tilton on Palmer’s account- -.--.....--- 8,600 00 “ 8 
August 13, by amount draft favor of N. B. H.._--. | indi lectin 200 00 “ 9@Q 
September 1, by amount draft favor of J. B. Ross_.............. 15000 “ 10 
September 27, ‘by GEE ccnniniats an cate maine’ a = 
November 1, by. assessment on 250 shares S. P. stock momen’ ae tan 
November 1, by cash paid for 100 shares Hecla_.__....-......... 6,000 00 “ 13 
December 28. by EE PERS SE 
1867. 
February 19, by cash $225; 2ist, $100; 25th, $700.............. 102500 “ 15 
March 4, by cash $: Ok SR ctiiumian < a = oe 
April 1, by assessment on 100 shares Hecla stock................ 30000 * 7 
April 3, by cash paid SE WE. entice sawn tt-mttmim: a ee 
May 7, by cash $50; 17th, $22._..-._-- EO = a, OE a ee IOI ye MUP 7200 * 19 
May 20, by cas is. sited celae eicetitns acai iat Sea Oe ROOM AE ee Me 150 00 | 
June 25, by draft favor of C hassel, $100; 29th, $100 with ition aan: a 
July 15, by assessment 100 shares i seein ee oe 22 
205 
August 6th, by assessment 250 shares S. P. and interest......... 1,259 79 “ 2 
August 27, by draft favor of Palmer... ...- ; mtn, mae.) ae 
Septem ber 19, by assessment on 1,000 shares Adams s atoc ..cwthinen Go « 2 
November 8, by assessment on 250 shares S. P. stock............ 757 88 * 26 
November 18, by assessment on 250 snares SG. F. steod.............- IMO @ “ Fi 
November 20, by draft favor of Mrs. P., $300; 27th, $100__...... 400 00 ‘* 28 
November 21, by assessment on 100 shares Hecla........_.-.---- 1,005 00 * 29 
December 10, by EE ga EY a ee ; 300 OO ‘< 30 
December 17, by assessment on 1000 shares Adams stoc kk. wine ietaiidices ae ‘“ $3] 
1868. 
January 4, by cash paid for stamps... ...... 0020. .20~-- -... - 20 250 * 82 
January 21, by assessment on Hecla aaa ‘ EO eR og 
Fe bruary 17, by I i irs eile alicia edatiaie ocinin « Cees "ae. oe 
February 26, by draft favor of A. H. Tm 
February 29, by Sohier & Welch, legal services ---- : lenide eeaale 600 .* 36 
April 15, by stock D & L. S. Copper "aaa a —m ae el Um 
April 18, by draft favor of Revere House .__..... -_-- ieee. ca “ 38 
May 4, by draft favor of Revere House -_.. .-- Renna gs 200 00. “* 39 
June 18, by 4 cash payment, on Sec. 23...-...-..-.-.--- ~~ oe: Ue 
Se ptem ber r 28, by cash paid assessment 2 250 shares S. P. and interest. 766 2. O*§ «Gl 
November 20, by draft favor of 8S. Mandlebaum ....-...-....--.- 1,200 00 © @ 


December 18, by } second payment on Sec. 23 and interest....... 2,587 50 “ 48 
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1869. 

February 18, by 4 third payment on Sec. 23 and interest_....._..$2,616 67 No. 44 

March 20, by expenses on sale Hecla stock..............--..-.-.-- 26 80 * 4 

March 31, by assessment 1,000 shares Adams stock...-.......... 1,080 85 “ 46 

March 381, by assessment 250 shares 8S. P. stock..--.. ...--...-~-. 1271 87 * 47 

Balance carried forward............-........ §,041 67 “ @ 
$57,495 47 
To balance brought down... ~..._..$504 87 
To be added: 

To interest on above balance to date. No. 24 
‘« the value of 860 shares Franklin stock. “ 2 
‘‘ the value of 250 shares South Pewabic stock. oe 
‘ the value of 1,000 shares Adams stock. ‘“ 27 

EXHIBIT B. 
FRANKLIN Stock AccouNT 
ELISHA T. LORING IN ACCOUNT WITH CHAS. H. PALMER. 
1858.’ No. Shares. 
Sept. 8. To shares of stock in Franklin Mining Co-_-....._.... 4,400 No. 1 
Dec. ihn | SR LTT SN NTA = Eh 
a 6 Re Oe Ae A OS OE, ee 
5,150 
206 CONTRA. aia 
1859. | 

March, by exchange for 200 shares, Pewabic stock....-.......--... 400 No. 1 

by sold by Palmer to E. W. Giddings Sem eee oe omes cowanes coos 17 e iF 

August, by sale reported made by Head & Perkins ._.....--...-__.- 48 “* 8 

1860. 
April 26, by sale reported made by Head & Perkins................. 154 “ 4 
by exchange for 250 shares Pewabic stock................. 500 “" 6 
June 15, by exchange for 1,000 shares Huron stock...-...7.......... 200 “ 6 
September 20, by sale reported by Loring ......--................. —  -. 
1861. 

Se iy er ee PT OT I aa, «cccstee cies teil pieminanniin eedin enehinmenase oe. * @ 

pen cee er ONTO TIT ion cxcndietncs wees Mlaitatnndlcreetinmmniiine =e 

Ae Bg ee Ee Oe i oitincnn ad snetanvacs cnntianimen ae. “le 

1862. 

January 10, by sale reported by Loring, made by H. & P_--......... 100 “11 

January 14, by sale reported by Loring, made by H. & P_..-...-..... 200 “ 12 

February 20, by sale reported by Loring, made by H. & P.-...-.... 100 “* 18 

March, by sale réported by Loring, madefby H. & P....-.....-...... 200 “ 14 

March 29, by sale reported by Loring, made by H. & P-....----..-- 16 “15 

April 2, by sale reported by Loring, made by B. B---.-.-_---...-... § “16 

April 8; by sale reported by Loring, made by B. B....-.---.---.-.-- 6 “17 

April 11, by sale reported by Loring, made by B. B__..-.---.----.- 50 “18 

April 16, by sale reported by Loring, made by H. & P-_--- isieinsiinisaiieans 100“ 49 

April 23, by sale reported by Loring, made by H. & P..---.-.-..... 100 “ 20 

April 25, by sale reported by Loring, made by H. & P__----. ines ae re 
April 26, by sale reported by Loring, made by H. & P_..._.-....... 100 “ 22 

April 28, by sale reported by Loring, made by 7 ER RE, 

May 1, by sale reported by Loring, made by H. & P____-.-...-____- a 

May 6, by sale reported by Loring, made OS TR eee, 

May 13, by shares returned to Palmer._..---..---- et See Me 

Balance unaccounted for, carried DONE ici cc crccts’ ee ae 


To number of shares Franklin stock unaccounted, for 860. 


ly 


i 
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207 Defendants Accounts. 
Cuas. H. Patmer in Account with Evisna T. Lorine. 

1865. 
Oct. 38, To amount remitted to R. H. Richard per order._..__..$1,500 00 No. 1 
Oct. 24, as paid E. D. Brigham, 8S. W. Stock ......---- 2,420 00 * @ 
Oct. 27, c . @aei bree ff G. B. Sanford....w....ccss-- 2,000 00 “ 3 
Nov. 14, 6 We ae Bee eer ae ceee Genter... Gee “ <@ 
Nov. 28, 4 W. B. F., favor of John Senter_. ell 600 00 “ § 

1866. . 
vany. 12, a“ transferred to account of W. B. Frue_._--. 2,585 75 “ 6 
Mar. 9, # draft favor of J. N. & Co., $150 cash $100_. 25000 “ 7 
May 18, a EE Ge Si rctnniictinenncct mine wnenne cmmennel 2,500 00 “ 8 
May 18, oe 7. Ee 
Aug. 13, oe draft favor of N. B. H.__-_-- = antacids: a ae 
Sept. 1, Cg FS ee ke 
Sept. 4, se note paid L. Seta toe 5,000 00 “ 12 
Sept. 27, " EE EE EL SR Ce a ER 100 00 * 18 
Nov. 1, as assessment on 250 shares South Pewabic stock. 750 00 “ 14 
Nov. 1, oe paid 100 shares Hecla stock (cash Oct. 17)... 6,000 00 “ 165 
Nov. 3, a expenses to Pittsburgh » ighabiciaadciatliiiile 5000 “ 16 
Nov. 17, a ee  aceiinti screen exitepisinesis moinaiencentiaaca 2% 97 * 17 
Nov. 17, ee his note at bank______ .._.__- ee 
Dec. 28, ” expenses collecting draft on C hicago___- = 8038 “ 19 
Dec. 31, sh sundry telegrams to date... _. islet 26 23 * 20 
Dec. 31, ” expenses express and copying dee Diiewaebue ce °* 

1867. 
Jany. 12, n GHOREES GH SUGTRIIENE..0. nc cme ccweweniseen 4G *§ @& 
Jany. 12, 6 SERED Cre on cen cence seine 891 “ 2 
Jany. 25, oe expenses telegraphing at sundry times__—_- 14608 “ 24 
Feb. 1, To balance of interest to date...  _- sialic 21 36 * 25 
Feb. 1, To 2,595 shares Ossipee stock allotted at 4. 834 - -cocue 13,043 6 * 3 
Feb. 1, To 200 shares Ossipee stock certificate sent at 4.8 34 omnes 966 67 “ 27 
Feb. 1, To 1,875 shares Kearsage allotted at 2.66% resationinan ee oe. oe 
Feb. 1, To 2,500 shares Iroquois allotted at .60................ 1,250 00 “ 29 
Feb. 1, To 1,000 shares Torch Lake allotted at 1.50..... _ -- 1,500 00 * 380 
Feb. 1, To 3,500 shares section 35 and 36 allotted at 1.25..._..... 4,875 00 “ 81 
Feb. 19, To cash $225, 21st cash $100, 25th cash $700.._......_... 1,025 00 “ 382 
aed. «Ge Te CR Bs Be Ge Be eictcenence wenmsscanpiin 8340 00 « 88 
BO. Ta: er Re Se crite ntinminnine onnemen cnn 804 “ 34 
Mar. 23, To cash paid H. Bigelow to balance account withC.H.P. 9699 “ 8 
Apr. 1, To cash paid assessment on 100 shares Hecla stock... .~. 800 00 “ 36 
Apr. 3, a account Smelting Works stock................ 1,086 40 “ 387 
Apr. 22, 4 CS bikit carditis wennntiinsiinn wihbia 1610 “ 38 
208 
May 7, ‘¢ $50.00, 17th cash $22.00__....-_-- ee 
May 20, - momen te @ *-@ 
June 25, oe draft favor a. “Chassel $100, 29th cash $100. _. 20000 * 4] 
July 15, ‘ assessment on 100 shares Hecla stock. ......___- . 600 00 “ 42 
Aug. 6, 6 66 250 shares South Pewabic stock, - 

Se Sa tiki Rincis codsonenssniesends Ee ee ee 

Aug. 9, a renewal of notes at Dank... ................... S800 * & 
Aug. 27, as draft in his favor... -..-. ae 270 00 * 45 
Sept. 19, “ assessment ou 1,420 shares Adams stock... ___- 2,912 90 * 46 
Nov. 8, oe 250 shares South Pewabic stock _- 757 88 “ 47 
Nov. 18, “ “ 250 shares South Pewabic stock... 1,000 00 “ 48 
Nov. 20, oe a 800 00 “ 49 
Nov. 21, oe assessment on 100 shares Hecla stock... ._.__- 1,005 00 © 650 


Nov. 27, ‘. Gael mee of MM Famner..........- -. =WW@®@ “ & 


Aan A 
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1867. 
Dec. 10, 
Dec. 17, 
Dec. 

1868. 
Jany. 4, 
Jany. 21, 
Feb. 11, 
Feb. 17, 
Feb. 26, 
Feb. 29, 
Feb. 29, 
Mar. 7, 
Mar. 19, 
April 15, 
April 18, 
April 18, 
April 265, 
May 1, 
May 4-4, 
June 138, 
Aug. 14, 
Aug. 14, 
Aug. 22, 
Aug. 27, 
Aug. 3l, 
Sept. 1 
Sept. 12, 
Sept. 28, 
Dec. 16, 
Dec. 19, 
Dec. 31, 


1869. 
Jany. 6, 
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Jany. 15, 
Feb. 17, 
Feb. 20, 
Mar. 3, 
Mar. 20, 
Mar. 31, 


Aug. 15, 
Aug. 28, 
Dec. 31, 
1872. 
Mar. 15, 
April 20, 
1879. 


April 15, 
June 1, 


1867 
itr * 


1872. 
April 20, 
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70 Gone Graft Gaver Of Bits. POIMOl ..coc coco coccceu 300 00 No. 
os assessment 1,420 shares Adams stock tttiGq: aa... 
De. See I RD IR iid cciccdiccmce's sentuiiseiine semen 1,649 74 * 
To cash paid for stamps... -.--. Free aR EE eT 2650 * 
6 assessment on Hee Ja stock ee ea | a 
6 I I i I isos ws cata ckccicnenenemes eneiania 405 00 * 
6 +e SS are Ti es oon 
ee draft favor ae one sich ateiiatice <n 
6 re newal of note. a ee eee 
sé S. & W. for le; val ee Ee sae § 00 * 
4 reriewal of note and stamp-__----. oo ee 
66 his = i eee oe Pes aa ll 
6 stock & _ S. Copper Co. eae ae 
oe draft el of Revere House ....-..---. -o) Sen ne 
‘6 EN RE cP EG ET GRIER TERE T Sue NE Te »000 OO * 
+é ‘6 i ae ae a I a a Oe a: ae 
ee Weed File Co. ._- a, a. ae 
6 draft favor of Revere House... ae 6, 
6 Weed File Co.__-- AEOEASEELE PCOS 211 47 * 
sé ae i ee 000 OO * 
oe os ergo es cA Seed at al ae ».000 OO * 
‘6 ‘ A gays em ee HE ee a ee ae 
oe oé OLE, RL A! SOL TTS REO 
se code OM Ree eo ee PERO i m .. 6.000 00 * 
6 ‘ FE Ih AE Oe SE MEG NE 000 OO * 
. Pe . §.000 OO * 
4 assessme nt 2! 50 sha ares South Pewabic ial 756 28 ‘4 
$4 ee a Seca as NPR NeEe oe See OO 5,000 OO * 
‘6 EE TS ORME SS cde aN Ae SRS ek ing II NE HR »000 OO * 
To balance interest account_____. .__....---.- titiim aon 
er Oe GE ON OE GOR os Sick ccce ccc cuntstion 5.000 00 * 
6 a »,000 00 * 
6 I oi aici 5 iris cenincictenals Solenioibier 200 00 ** 
os I ».000 00 * 
6 his note at bank. "OP ee ».000 OO * 
sé ie i a 2 SU 
ue assessment Adams stock (cash Nov. 10. 
1868.) . so ie ee ee oe 
oo. his note CST ae Sats peek 2s RAE aR ca ee 5,000 00 * 
6 his note.._- Le Ree ee Be 
To balance interest account........-_.-~- so tele uk . 1,651 09 * 
To interest on $25,085.85 from Dec. 31, 1869 to date 2 
years, 2 mos. and 14 days, at 7 per cent._..-- tm ae 
To cash paid assessment on 1,000 shs. Torch Lake---_-- 750 00 * 
To cash paid assessment on 1,000 shs. Torch Lake. ~~~ 2900 00 * 
EE LL ae 7,004 46 * 
Stocks bought by C. H. P. on account of W. B. Frue. 
To 2,600 shares Torch Lake stock, at $1.50..-._._.-... 8,900 00 * 
To 3,000 shares Sec. 35 and 36 (his interest) at $1.25_... 3,750 00 * 
To cash p’d assessm’t on 2,600 shs. Torch Lake, at .75... 1,950 00 “ 


1879. 
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LORING 


April 15, To cash p’d assessm’t on 2,600 shs. Torch Lake, at .20... $520 00 No. 99 
June 1, Yo interest on $7, 650 from Feb. 1, 1867, to date, 12 years, 
4 mos., at 7 per cent... ---- —itiewen: G65 Ge °' ae 
To interest on $1,950 from April 20, 1872, to date 7 7 years, 
5S went, 13 Gave, 06 7 per cnet ........ .nnccccecscemem. Fe BH * Oe 
To interest on $520 from April 15, 1879, to date, 1 month 7 
and 15 days... : ie oe ee schmitt cinianscincags tans italiani 455 * 102 
1868. Expended in purchase of Land on Sec. 23, ete. 
June 18, To cash paid Thos. F. Mason for land... -........-.-...20,000 00 ‘“ 108 
taxes from 1869 to 1878 inclus: sive apne tr? 7a 
e Goodell and others for care of property.... 396 52 “ 106 
ONS ie eee SOP CINE. nc cc ces eninin 15 00 * 106 
1879. 


July 1, 


To interest on cost of land from June 18, 1868, to date, at 


7 per cent. senile MaKe ee 55 * 107 
To interest on e x penditures, made up se semi-ann’llv__._. 421 75 * 108 


To commission on expenditures, made up semi-ann’lly, at 


© per CONt... 2. 2200 ceasian cowewe cn ne Rea. VR 58 09 * 109 


Total indebtedness to June 1, 1879, ine Juding interest on land ac- 


count, Section 23, made up to July 1, 1879-----.---- 


1865. 


Sept. 12, 
Sept. 20, 
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Oct. 4. 

Oct. 4, 

Nov. 20, 
1866. 


Jan. 12, 


Feb. 26, 


Mar. 30, 


May 2, 
May 18, 
May 28, 
Sept. 4. 
Sept. Bi. 
1867. 
Feb. 15, 
Feb. 25, 
Mar. 23, 


April 2, 
April 6. 


May 21, 
Nov. 8, 
Nov. 12, 
Nov. 18, 
Dec. 16, 


LS68. 
J an. 4, 
Mar. ll, 


silage Tae 


Credit. 


By am’t rec’d of J. H. Cotton 500 shs. Adams st’k__~--. 8,000 00 * I 
By am’t rec’d of C. D. Head and T. H, Perkins, 200 

shares Adams stock................ 110000 “ @ 

oe of A. A. Frazer, 500 shs. S. Pewabic._.. 3,000 00 * 3 

6 of E. T. L., 11 shares South Pewabic-._-_- 66 OO * 4 

6 his note discounted at bank... ......... 2,887 50 “ 5 

oe . D. Head and T. H. Perkins... .... sg 7%" ¢& 

oe rel land warrants_-_-. eit ticabadasieniaea 20 Ge “ 7 

v4 OU. cai caiintinn sithdeaes sbidhcane eileen 100 00 “= 8 

se for 250 shares So. Pewabic stock ._.._. -- 1,768 75 “ 9Q 

oe his note discounted at bank..2c.......-- 2.407 50 * 10 

oe —m. Cobb for 500 shs. Adams stock .... 2,917 20 “ Il 

o 1,000 shares Adams stock..........-..--. 6,000 00 * 12 

4 4 J. B, Ross’ bill exting’ng titles....... 30 00 * 18 

By net am’t his note discounted at bank._..-.......--.. 4,807 50 “ 14 

By net am’t his note discounted at bank._.--.-.-...---. 4.807 50 “ 15 
By (land ace’t ree’d for 500 shares Kearsarge stock, Hall 

2 ee SR ae 

By am’t reec’d from J. H. Cotton for ditto............ 2,812 50 “ 17 
“ from Sibley & Co. for 750 shs. Kearsarge 


18—814 


I Brain acini tip - a 
2 


from Ossipee Co. for services rendered... 2,500 00 “ 19 
ae from note at bank (4 mos.)............. 4,864 17 ‘“* 20 
“ | Z hr - acti nn oe 
beanie .. 4,846 26 “ 2 

4,877 92 


r ‘“ AO theese 
v6 from H. Bigelow ace’t of stock......... 6438 17 “* 26 
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1868. 
April 13, By am’t ree’d net amount of note less stamp... ---.--- $4,846 26 No. 26 
April 2}, she net ameunt of note less stamp_____- .._- 4.847 50 “ 27 
April 28, " net amount of note less stamp_____.-__- 4843 75 “ 28 
July 1, By am’t dividend D. & L. 8. Copper Co. 1,125 shs_.__-. 1,687 50 * 29 
ee ne fe 
Aug. 17, - ne ak as ee 
Aug. 18, v4 4 Se) SK er 
Aug. 27, " % weammce cogs cone concewesccsoccnns 4,704 17 “* 88 
Aug. 31, wae - pemerencacscecces swosanccsncnnse 4100 2 FF 
Sept. 3, . " elinien irene ainittneitinscmstimeentieniis 4,860 88 “ 35 
Sept, 12, “ v¢ SCN EE 
Nov. 7, By amount rec’d from Kearsarge Co., fur land_._. ~~ 2,500 00 * 37 
Nov. 7, By amount paid by Kearsarge Co., his services.......... 50000 “ 38 
Dec. 21, By amount received from F. J. Kingsbury for C. & L.S. 

FUG cine nnoetied dbtn medina meee ee * Se 
Dec. 28, oe as from F. J. Kingsbury for C. & L. 8. 
SE etintiiinniannvitin nindindminiane ae.“ 

1869. 
Feb. 16, By net amount received from his note_......_....-..... 4,801 94 “ 41 
Mar. 20, By amount received, sale of Hecla stock__.._........._.. 8,000 00 “ 42 

— | . 
Mar. 15, . - sale of Ossipee stock.._...........12,975 00 “ 48 
July 16, oe sale of 1,420 shares of Adams stock. 2,366 67 “ 44 

1878. 
Nov. 7, By cash rec’d for taxes on undivided } with interest_ .__- 57 85 “ 46 


911 In the Cireuit Court of the United States for the Eastern 
District of Michigan. 


CuarLes H. Patmer, Complainant, 
vs. 
Exisna T. Loring anp Cuarutes A. Wetcu, Defendants. 


Testimony taken at Boston, Mass., before Herschel Whitaker, special 
Commissioner, July 21st, 1879, at ten o’clock a. m. 


Appearances: Messrs. Seager and Post, for the complainant, 
Mr. C. I. Walker, for the defendants. 


At the request of counsel, and for the convenience in examination 
of witnesses, the master numbers the respective items of the ac- 
counts filed with him. 

Elisha T. Loring, sworn in his own behalf. 

Examined by Mr. WALKER. 

Q. I call yourattention to No. 8 in your debtor account; a charge 
for a $2,500 note paid by you. Will you state whether that is the 
note? Hands a paper to the witness. 

A. Yes, sir; that is the note. It bears my endorsement. The 

aper presented to the witness is marked by the commissioner Ex- 
hibit 1, and offered in evidence, of which the following is a copy: 
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212 Boston, November 15th, 1865. 
Six months from date, for value received, I promise to pay 
E. T. Loring, or order, twenty-five hundred dollars. 
$2,500. [Sramp. ] 
CHAS. H. PALMER. 


The note bears the following endorsements on its back: 


I hereby agree to waive demand and notice on the within note. 
E. T. LORING., 


Pay E. A. Presbrey, Esq., cashier, or order. 
AMOS OTIS, Cashier. 


Q. I next call your attention to No. 12 of the same account, 
in relation to note paid Bird, and also to Nos. 68 and 70, which 
were assessments upon the same stock, will you state briefly the 


' transaction out of which that charge grew ? 


A. Yes, sir. Mr. Palmer, being in Boston at the ¢commence- 
ment of this transaction, was introduced to Mr. Bird, who presented 
to him an opportunity to invest something in a company formed for 
the manufacture of files by machinery; Mr. Palmer went and ex- 
amined his machinery, which was in Washington street, and was 
favorable impressed with the result of his examination, and Mr. Bird 
suggested to Palmer to take an interest in it, to which Mr. Palmer 
assented, and I myself took the same interest which Palmer did, 
$5,000. 

Q. Will you state whether that was the contract—the paper I now 
present to you—which was delivered by Bird at the time? 

A. Yes, sir; that was the contract made between Bird and 
Palmer. ee 

Q. And state whether the stock annexed thereto, is the stock re- 
ferred to? 

A. Yes, sir; this is the stock. 


The paper referred to is here offered in evidence, and marked 
Exhibit 2. The following is a copy of the contract : 


213 Boston, March 1, 1866. 
Received, this date, of Charles H. Palmer, his promissory 
note of $5,000, dated March 4st, 1866, payable in six months to the 
order of E. T. Loring, on the payment of which, or as soon there- 
after as possible, [ agree to transfer to the said Palmer, five thousand 
dollars of the capital stock of the Weed File Manufacturing Company, 
at par, fifty per cent. of the said capital stock having already been 
assessed and paid in. The said Palmer is to pay me interest on each 
and all the assessments on the remainder of the capital stock from 
the time they are made till the payment of the note. This interest 
account to be made up and paid at and with the maturity of the 
note, it being understood that the shares of said capital stock have 
not yet been issued by the company, and may not be till after the 


maturity of said note; but said transfer shall be made as soon there- 
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after as the said company shall issue its stock ; provided, only said 
note and interest account shall be paid; it being understood that 
this interest account is to be merely on such part of twenty-five 
hundred dollars as‘shall be assessed thereon prior to the maturity of 
said note. | 
LEWIS J. BIRD. [sgEAt. ] 
Witness my hand and seal in presence of— 
J. W. HASTINGS. 
[Sramp. | 

To this contract are attached four certificates of Merrill Patent 
Barrel stock for 6, 15, 7, and 21 shares respectively. The one for 
6 shares, dated October 29, 1868, certifying that Chas. H. Palmer is 
proprietor of 6 shares of Merrill Patent Barrel Company, signed by 
Wm. B. Merrill, treasurer, and M. Dyer, Jr., president. Another, 
for 15 shares , dated 22d of May, 1868, issued to thesame. The one 
for 7 shares, issued to Elisha T. Loring, trustee, dated 29th October, 
1868. The one for 21 shares, is issued to Elisha T. Loring, trustee, 
dated 12th day of June, 1868, bearing the following meniorandum 
in pencil on lower margin of face: ‘ One-half of the above belongs 

to C. H. Palmer. E. T. L.” 
214 Q. I now show you a letter purporting to have been 
written by Mr. Palmer, dated September Ist, 1865; state 
whether that is his handwriting. 

The paper shown to witness is marked Exhibit 3. 

A. That is his handwriting. 

The following is a copy of Exhibit 3 : 

Pontiac, Sept. 1, 1865. 
E. T. Lorine, Esa. : 

Dear Sir: I have your letter of the 29th. * * * Iwill take 
that File interest. Heywood’s note is for $5,000, dated June Ist, 
1865, but with interest from July Ist, 1863, so that there is now due 
$5,650. Could I not endorse this payable in six months from Sep- 
tember Ist, and not ask H. to give a new note? I will write H., 
asking him to give me a new note, or rather two notes, so as to 
have one for $5,150. I think Mr. Odell and party will be in 


Boston next week. Yours, truly, 
CHAS. H. PALMER. 


Q. State whether the letter [ now show you, of Sept. 19th, is in 
the handwriting of Palmer. Handing a paper to witness. 
A. It is so, sir. 
Paper marked Exhibit 4, of which the following is a copy : 
Pontiac, Sept. 19th, 1865. 
as LOoRING, Esa. 


Dear Sir: I have your letter of the 15th. Contents noted. I 


: 
 . 
t 
\ 


oe 
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hope you will succeed in selling the balance of 8. P., and I shall 
give you timely notice before the money is drawn. 

I send you Heywood’s note for $5,150, six months from Sept. 1st. 
I did not make it payable at a bank, as I feared he would not sign 
it. H. says he can pay it at maturity. You will see that every- 
thing is made satisfactory with the File Co., and advise me of the 
result. I shall go in to Detroit this week in regard to an en- 


gine. 


215 [ wrote you that the Dr. was on his way down. Iron inter- 
ests are looking up, and we may get our pay after all. 
Yours, truly, CHAS. H. PALMER. 


In regard to the File Company, I will say that a good company 
‘an make money in making files by hand, and this Company, well 
managed, ought not to fail, though this machinery may not succeed 
to their satisfaction. I trust in you in this matter, and if you think 
as you did when I saw you, arrange it as was talked. 


Q. State whether the note I now offer you is the note charged in 
your account as No. 12. 

A. It is, and was given to Mr. Bird in connection with that con- 
tract. 

Q. And who paid it ? 

A. It paid it; it bears my endorsement. 


Paper referred to is here marked Exhibit 5, being a note for 
$5,000, and dated March Ist, 1866, payable six months after date to 
the order of E. T. Loring, and signed by Chas. H. Palmer. The 
note bears the endorsement upon its back of E. T. Loring and 
Lewis J. Bird, also the following endorsement: * Paid. E. B. 
Moore, Teller.”’ 


Q. State whether any account has been rendered to Mr. Palmer, 
containing a charge for the payment of that note. 

A. There has. 

Q. State whether that is the original of which a copy has been 
rendered. Handing a paper to the witness, 

A. That is the original, of which he had a copy. 

Q. State whether any objection was ever made to the charge for 
the payment of that note. 

A. None whatever. 


The paper is marked Exhibit 6, and offered in evidence. 


EXHIBIT NO. 6. 


C. H. PALMER IN ACCOUNT WITH E, T. LORING, 


1865. 
Oct. 3. To amount remitted R. H. Rickard per order____-- 81,500 00 
24. “ amount paid E. D. Brigham, 8S. W. H---..-.-. 2,420 00 
27. “ amount draft favor of G. H. Sanford....-. -.-.- 2,000 00 


1865 
Nov. 14. 
28. 

1866. 
Jan. 12 
Mar. 9 
May 18. 
18. 
Aug. 13. 
Sept. 1. 
4. 
29. 
Nov. 1. 
17 
1867. 
Feb. 19. 
Mar. 4. 
April 1. 
8. 
May 7. 
20. 


June 25. 


July 15. 
Aug. 6. 


Sept. 19. 
Nov. 8. 


1865. 
Sept. 12. 
20. 

ss 
Nov. 20 

1866. 
Jan. 12 
Feb. 26 
Mar. 30 
May 2. 
18. 
28. 
Sept. 4. 
is 
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- 


‘ am’t d’ft W. 
‘ amount W. 


‘ assessment 250 shares S. P. 


CHARLES UH, 


B. F. favor of John Senter. -_-- 
eee 


amount trans’d to ace’t of W. B. Frue____-_-_- 
amount draft favor of J. N. & Co. $150; cash, 
$100 __ suits ies m 
cash paid his note this day menitainsahita shanenapenaiednienns witig 
eash paid Tilion on his OE a ae 
Sees Gees Se GHG a. Ms Bladamencencenessn 
eS I CN icine 
amount note paid L. Bird__-- ..-._.---- 
EIA roe pea? piel 
ussessment on 250 shares South PUGERNG... ccc 
100 shares Hecla M. Co. stock. cash Oct. 
amount his note paid at Barnstable Bank __ ~~. 


Ci Re ee 


_——-——— oo 


cash $225; 21st, $100; 25th, 
cash $200 : Z2ist, cash $140____ 
assessmenton 100 shares Hecla___.____-_______- 
cash paid account smelting works L. S....----- 
eo: Br ait scien oles cntensintncs eatin 
c ee be ee 
draft favor of J. Chassell, 29th $100. Rh Pee ad 
ee, Be Se Ba ones di eteett eriimniminn 
wite taterest...... ..« 
cash paid for renewal of notes Barn’] Bk____-_-- 
draft his favor... __- 
to assessment paid on 1420 shares Adams stock - 

assessment p’d on 250 shares S.’P. a 3.___-_-__- 
assessment p’d on 250 shares S. P. a 4... omntine 


——_— i. i ch cc me ee mm te a 


ee ee ee ee eee 


LE LL 


assessment on 100 shares Hecla____________-___~ 
OEDEMA 
Ee Sh TR ar TR niin ctcectes etsee 
assessment on 1420 shares Adams stock __.—_-- 4 
balance on land account, with interest.......--- 
difference in interest account... ......--..-_-. 


CR. 


amount received, J. H. Cotton 500 shares Adams 
am’t ree’d C. D. Head 200 shares Adams. __-_._- 
6 A. A. Frasier 600 shares 8: P........- 
6 Oi es i Meee I 
am/’t rec’d on his note dis. at Barn. Bank______- 


cash rec’d from Head & Perkins................ 
See SES OO TE WEITUES «i. ene cone omoencseue 
SARE a 
by cash on 250 shares South NN ii aca cas 
am’t ree’d on his note dis. by Barn. Bank. _--- 
am’t rec’d from W. Cobb for 500 shares Adams 

i 
am’t 1,000 shares Adams stock sold. AEE Ea ERO RIION We 


ee ee ee ee ee ee ee 


‘“ Jam t J. B. Ross’s bill exting’h’ng title.__..--- 


PALMER, 


$450 00 
600 00 


2,585 75 


250 00 
2,500 00 
3,600 00 

200 00 

150 00 
5,000 00 

100 00 

750 00 
6,000 00 
2.500 00 


1,025 00 
340 00 
300 00 

1,086 40 

72 00 
150 00 
200 00 
500 00 

1,259 79 
850 00 
200 00 

2,912 90 


556 87 


$21,305 75 


14,733 19 


24,691 20 


1,758 75 


2,407 50 $14,131 98 


2,917 20 
6,000 00 


$60,730 14 


: ee 


~~ ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. *° 143 
1867. 
Feb. 15. “ net amounton note for $5,000 discounted at Barn. 
 ccsinen tinsieninitieeis teaetinirgendtn neenerenenniiags: Se 
25. ‘* net amount on note for $5,000 discounted at Barn. 
I ss: ines asia: delete es ete icin al: dhenssoipamtalahitna | 
May 21. “ am’t rec’d Ossipee M. Co. for serv. rend........ 2,500 00 
Nov. 8. ‘* netam’t his note $5,000 dis. 4 mos.............. 4,864 17 
12. ** net am’t his note $5,000 dis. 4 mos._............ 4,877 92 
18. ** net am’t his note $5,000 dis. 4 mos_............. 4,846 26 
Dec. 16. ‘* netam’t his note $5,000 dis. 4 mos_......_._..... 4,877 92 40,528 47 
o~ ae 
' as Fi a ihiseiecincictiiincisceinnineeeeen seneciiieicnameiiadaia [a ae 


Q. What have you to say in relation to the charges No. 68 and 
70, for cash paid to the Weed File Co.? 

A. Nothing further than the amount paid appears in these docu- 
ments. 

Q. For what was it paid? 

A. On account of the File Co., or the Barre! Co., I can’t say. 

Q. Have you any receipts covering those two items ? 

A. Nothing further than what appears in the certificates. 

Q. In the certificates of stock ? 

A. Yes, sir. 
; ’ 218 Q. What can you say as to having paid those sums for Mr. 
Palmer ? 

A. I paid them on the day they were entered tu Palmer’s account. 

Q. State whether the item in this account, a copy of which was 
rendered to Palmer, the item dated May 18th, 1866, refers to the 
same note as charge No. 8? 

A. That refers to the first note paid; yes,sir, No. 8. 

It isadmitted that Nos. 16, 17, 19, 20, 21, 22, 23, 24,34, and 38 were 
paid by Mr. Loring, and the question is whether they are properly 
charged to Mr. Palmer. 

Q. Will you state for what purpose those expenses were incurred, 
and how they were charged ? 

A. Those expenses were incurred at sundry times in the operations 
of which Mr. Palmer was engaged in—buying lands and bringing 
his friends into them. In the organization of companies, and under 
his direction, they were charged to the company, and Mr. Palmer had 
x 4 a copy of that account. It was presented to him from time to time 

: when : was made out. He saw it daily and took no exceptions to 
it at all. 
Q. State whether those items were entered in the land account or 
his private account? | 
| A. They were charged to his private account, because I had no 
, ' other account to charge them in, in view of his instructions. 
Q. What do you refer to as “ his instructions?” 
A. He would say pay them and charge them to him. 
| QI next call your attention to No. 18, being the second $2,500 
; note ! 
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A. That is a note entered in my book against Mr. Palmer at the 
time it was paid. 

Q. By whom paid? 

A. By myself. 

Q. State whether that is also included in the account that is an 
exhibit in the case? 

A. Yes, sir, it is so included. 

Paper offered in evidence marked Exhibit 7, being a note 
219 for $2,500 and dated at Boston, May 14, 1866, payable six 
months after date tothe order of E. T. Loring, signed Chas. 
H. Palmer and bears at the bottom the following: “Please notify E. 
T. Loring, No. 11 Change avenue.” Upon the back is the following 
endorsement: “Elisha T. Loring. Pay E. A. Presbrey, Esq., cashier, 
or order. Amos Otis, cashier.” 
: Q. I now call your attention to Nos. 26 and 27, in relation to Ossi- 
| pee and its stock, the first being for allotment of stock, $12,542.50, 
and the next for certificates of similar stock, $966.67; state if you 
— what land, if you remember, was organized into the Ossipee 
and Company? 

A. I think it is section 26. 1 cannot give anything particular 
about the description. The whole of section 26. Subsequently all 
was conveyed to that company by Douglass and Sheldon to me, and 
by me to the Ossipee Mining Company, to me in trust. 

Q. Who originally made the purchase of those lands—the con- 
tract for them rather? 

A. It is my impression, to the best of my recollection, that was 
done jointly with Frue and Palmer. Frue was at the lake and there 
was constant telegraphic communication between us all. 

Q. Look at the letter dated October Sth, 1876. Is that in the hand- 
writing of Mr. Palmer’ 

A. It isso. 

Q. And state whether it relates to this purchase? 

_ A. You will have to get some body else to read it. I have no 
doubt but what it does. 

Letter read to the witness. 

Q. Then you say that relates to this purchase? 

A. Precisely so. 

Letter offered in evidence and marked Exhibit 8,of which the fol- 
lowing is a copy: 


ADAMS MIninG CoMPANY, 
Hovaeuton, Micu., October 8th, 1866. 


E. T. Lorine, Esq., 
Dear Sir: | have to-day drawn on you for $1,000 in favor 
220 of treasury of M. L. Co. This draft will remain here till my 
application for section 36, town 56, range 33,1°, is acted upon. 
The land in this section joins on the south the Hecla, and lies 
thus: (In the letter here occurs a diagram.) The vein runsthrough 
the northwest quarter, and I have an application for it at $100 per 
acre. The M. L. Co. own the parts marked X, 400 acres. Itisa 
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round price, and I think the application will be approved. It ought 
to be approved, for the price is very high for the amount of vein 
upon it. I am to pay $8,000 down; balance in three andl six 
months. This is the first land south, as section 6is north. Section 
6, with the 80 in section 1, is so far north from the working of Calu- 
met that it will take more time to examine it and find where the 
vein is likely to run. I feel confident that there is enough vein on 
section 26 for us to handle it safely. We have not examined it 
enough to tell fully where it does run, but I think it can be deter- 
mined within certain limits. I wish you would see Bigelow and 
urge a decision of this question as soon as possible, for the reason 
that I need to examine it while lam here. I put down the vein 
here as D’Aligny and Wood run it, both having been on to examine 
this land. See that section 6 and the 80 in 1 is held by Bigelow 
until I can decide to take it or not. If any one offers in good faith 
$100,000, then let him notify me, so that I can take it or not at that 
price, as I shall choose at the time. I can answer by telegram, 
promptly. 

You will need to recollect what I have written about Calumet 
and Hecla. I take back nothing. 

Yours truly, 


CHAS. H. PALMER. 


Q. State whether the letter I now show you, written by Palmer, 
and dated October 14th, 1866, relates to the same transaction ? 
A. Yes, sir; I only have to read one line. 


(Letter offered in evidence, and marked Exhibit 9, the following 
being a copy:) 
221 SoutH Pewasic CoprpER CoMPANY, 
Hovuaurton, Micu., October 14th, 1866. 
E. T..Lorina, Esq. 

Dear Sir: [ have your letter, and note contents. Shall see the 
timber for stamp building is attended to. 8. P. and Adams are look- 
ing finely, very finely indeed; never better. These stocks would be 
twenty dollars if it was not for Calumet. Railroad all let. We have 
bought, as I think I wrote you, 400 acres in section 26; this will 
make a stir, as the vein is all of 3,000 feet on it, aswe think. From 
this the vein runs for a long way on private property, which is 
mostly in a swamp. Frue has been on the line, and in section 34 
he was one and a half hours in going through an alder swamp. It 
is equal to any swamp in the country. I want you to buy in 34 
and 27 for Frue, yourself, and me, all of Patrick’s interest in the 
land, and perhaps E. D. Brigham will sell you the whole to effect 
the sale, and then we can hold a part or all of E. D.’s interest in it 
for him. He may be willing to lessen his half interest some to help 
us. - | should write E. D. directly on this subject, but it may be bet- 
ter to write to you, as Ido not know Patrick or E. D.’s relation to 
him. tgs understand I do not wish you to take any advantage of 
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him, and can show this letter to him, unless you find he stands in 
this matter with Patrick in such a way as will oblige him to fell 
what he knows. 

I want you at once to perfect an organization for the Mingo 
Mining Company. Get everything ready, and advertise at once. If 
you do not like the name, telegraph the name you prefer, and I will 
answer, so as to have no delay in this matter. 

This name was that of an Indian tribe. “Logan was of the 
Mingo or Cayuga tribe.” 

We cannot be certain of the line, but we think it rather east than 
west. D’Aligny and Wood now think the line is much further east 
than they had supposed, and D’ Aligny thinks now we have a great 
thing. Iam strongly of the opinion that we shall find the vein 
rich. We are keeping this thing unknown as much as we can. 

Bigelow has asked one-quarter for himself and friends. This 
222 I shall give him; but I want him to be sparing of his prom- 
ises on his quarter till we see how our mutual friends can be 
provided for. 
Yours truly, 
CHARLES H. PALMER. 


Do not lose a moment in seeing to this land, and it may be, you 
you had better go at once to E. D., who may be able to get "Patrick’s 
interest. I ought to have written this sooner. Lose not a moment ; 
there are 320 acres give $10, $15, $20, or $25 per acre; if too 
high make a contract and take time to advise with us by telegraph ; 
you know we can't be quite correct with the line, but as soon as our 
work is found out this land will be sought, and will be valuable; 
D’Aligny has an eye to this, and Beck takes this and may be after 
this land, though D’Aligny will be friendly to us and will be with 
us. 

Q. Does that relate to the same? 

A. It relates to the Kearsarge, and I don’t know but more or less 
to the Ossipee. 

Q. The Kearsarge and the Ossipee were purchased about the 
same time? 

Q. State whether the’ letter of Palmer’s I now show you, dated 
October 17th, relates in part to the same transaction ? 

A. It does so. 

@. And whether it also relates to the Kearsarge? 

A. Yes, sir; certainly; it refers to both transactions—Kearsarge 
and Ossipee. 


Paper marked Exhibit 10 and offered in evidence; the following 
being a copy: 


SoutH Pewasic Copper CoMPANY, 
HovueGurTon, Micu., October 17th, 1866. 


E. T. Lorine, Esq., 
I received your telegram in regard to half interest in your pur- 
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chase of 200 shares Hecla. You did not state price. I answered 
yes. Hecla will go up when Shaw returns. I think I should sell 

at $100, perhaps less. This will depend upon money that 
223 may be needed on 26 and section 6, including 80 in section 1. 

We need to pay $6,000 down on 26 and $10,000 on section 6. 
Bigelow will show you what is to be done, and I shall write you 
more particularly when the papers come. We shall send or draw 
for the boys’ part. | 

Come to an understanding with E. D. in regard to the land in 27 
and 34. Iam thinking that an. understanding is all that is neces- 
sary, as I can do the rest when I come down. 

I have been very much occupied since I have been here, and you 
must consuit fully with Bigelow, as he will be posted. 

The purchases I have made are good—nothing could be better, 
as matters now stand. I should not sell my interest in 26 for ten 
dollars per share, and the other will command as much. 

. Truly yours, 


; CHAS. H. PALMER. 


Q. I now show you a letter of Palmer’s, dated October 21st. 

A. That also relates to both the Ossipee and Kearsarge. 

Letter offered in evidence and marked Exhibit.11, of which the 
following is a copy: 


OF¥ICE OF GRAND PortTAGE CopPpER CoMPANY, 
Hoventon, Micn., October 21, 1866. 
E. T. Lorine, Esq., 

DeAR Str: I haye your two letters in regard to Globe T. R. R., 
and have had then} passed to Noble and will have the matter looked 
over so as to be surp everything is well considered. 

I received this mprning your telegram in regard to name of 26. 
I do not like the hame of Venus, as she is represented as doing 
some things that pdople in Boston might object to. I like the name 
Oneida better. It ip the name of an old Indian tribe in N. Y. and 
of a beautiful lake jn sight of which I was born and brought up, 

as well as th¢ country where these Indians lived. 
224 I think yoh had better sell my Heecla, as by the time this 
reaches you Shaw will be at home, and the stock will be 
sought for. I would sell only for the reason that we shall need the 
money in our late purchases of land. 

The explorations on 6 are very promising. The soil is deep where 
the vein is thought to be, and 12 feet from the surface. We have 
taken out cong. that is as good as Calumet. Everything on this 
property looks exceedingly well. We could not find better indica- 
tions on the Calumet itself than we have here, unless in the vein 
itself. The rich boulders are numerous. I think we may cut the 
vein in place any day. 

We are doing nothing on 26. I deem 26 asa very fine property. If 
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we cut the vein on 26, as rich as indications promise, the stock will 
command $50 at once. 

I am certain that this Calumet vein is one of great length and 
richness. Boulders heve been found that cannot be told from the 
Calumet. From section 6 to near the Globe, on that side of the 
lake, not one boulder, but hundreds of them, at different points on 
the line. I have never been so surprised at any fact in the country 
as at this. 

I wrote you to be ready when we drew on you for the $8,000 on 
26. I have made a draft on you on this account for $1,000, and 
shall draw on my own account for $1,000 more; the rest for the 
boys and yourself. Bigelow will see that $2,000 is paid, though I 
may draw on you for the $7,000, telling you how the parties are to 
be credited, or, rather, charged. I shall know in regard to 6 when 
Bigelow’s letter arrives. His telegram stated the payments would 
be ¢ arranged there. 

Truly, 


CHAS. H. PALMER. 


If I find Hecla is $100, I shall telegraph you to sell, and you 
must sell at that figure, and less, if you need the money. We have 
now so much of the vein that I care less about Hecla. 


Q. I now show you a letter dated 15th of October. What does 
that relate to? 
225 A. That relates to the same transac tion, and further, addi- 
tionally, advising me of a draft of $7,000 on me. 

Paper marked Exhibit 12, and offered in evidence, the following 
being a copy: 

OFFICE OF GRAND PorRTAGE CopreR COMPANY, 
Hovueuron, Micu., October 13th, 1866. 
E. T. Lorixe, Esq. 7 

Dear Sir: I found to-day that Oneida has been used by a mine 
in the Ontonagon district. Mingo isa good name, and will be liked. 
You had better take it, and I shall telegraph you to-morrow to that 
effect, if the line is working. Venus would not do atall. We be- 
lieve we have in 6 and 26 very fine property. There will be no diffi- 
culty in placing their stocks at $25 to begin with. We have not 
explored yet 26, as we were the best assured of this property. Our 
work on 26 makes it very evident to us that the vein runs through 
the center of the property and is rich. 

Wood, of M. L. Co., wants 100 shares In each, and also 100 in 
each for his employees, and has written to Bigelow in regard to it. 
I shall see that Wood has 190 in each, and perhaps among us we 
can let his employees have the other 100 in each. D’ Aligny wants 
1,000 in section 6, and must have it. Will the half in ‘Boston do 
one-half of this? I think we should be cautious in promises in 
these two things, but we ought to provide for those who have aided us. 

We have had a great storm, and the snow is four inches deep. I 
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think we will soon have pleasant weather. We are feeling badly, 
as we need every moment to explore. Do not get anxious, as we feel 
confident we have a good thing, and we shall not lose a market. 
To-day I drew on you for $7,000, the amount to be paid down on 

section 26, with the $1,000 before notified. You will use what you 
may need of Frue’s, David and J. C. Hodgson’s money, and call on 
Bigelow for $2,000. I donot know exactly the arrangements on sec- 

tion 6, but shall when Bigelow’s letter comes to hand. 
226 [ wrote you in regard to selling the 100 shares of Hecla. I 

want this doneat $100, or before, if you need the money. | feel 
we have a good thing. 

7 Yours truly, 
CHAS. H. PALMER. 


I suppose the balance on section six is three and sixsmonths, as I 
have arranged on section 26. 


Q. I now show you a letter dated October 25th, of Mr. Palmer’s, 
what does that relate to? 

A. It relates tothe same matter, to the same transaction, and cas- 
ually remarks as to the division of stock. 

The letter referred to is offered in evidence, and marked Exhibit 
13, of which the following is a copy: 


OFFICE OF GRAND PortTAGE Copper Company, 
Hovugurton, Micu., October 25th, 1866. 
E. T. Lorine, Esq, | 
DEAR Str: I have your letter of the 19th, and read it to Frue. I 
have a letter from Bigelow of the 18th, in which he savs you did not 
take an interest in the half in Boston, but paid the money on half. 
I do not quite understand this, as my telegram put you in that half, 
for the reason that I wished as large an interest in this property as 
we could get, and all you took out of that half was so much added 
to our side, including your own. This property divided into two 
companies can be sold at ten dollars per share, largely here. There 
is no telling what it will be when the vein is cut. The vein is there 
rich, as the vein matter deep in the soil abundantly shows. We have 
made cheap and valuable purchases. We are exploring on 6 with 
fine prospects. We do not trouble 26 yet. A snow storm has put us 
back. D’Aligny and E. D. Brigham must be taken of in the Boston 
half if you are in our half. This is very important, as E. D. will be 
important in further operations. 
| said to D’Aligny that we should reserve for him 1,000 shares if 
you were in the Boston half. If not, that half must do the same. I 
have written you to sell Hecla as we need the money in this 
227 purchase. I should sell. I would have sold at the $75. I 
would not wait for a higher price. We need to look out anead 
and see where the money is coming from. [| suppose we have three 
and six months on the balance of 6, the same as on 26. I have no 
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fears about money when I can get down, as I can make the final pay- 
ment easy enough. | | 

The south half of section 6, with the 80 in one, will make one com- 
pany, and the north half of section 6, and the 160 in section 5 will 
make another. The whole can be sold now and much of it here, at 
$10 per share. I do not say that I would sell at this at all. If we 
cut the vein, $20 would be no price. I am just as confident that the 
vein is there rich, as if'I had seen it. Where does the coper vein 
matter come from that we find near the bed of the rock ? 

If we had not been stopped for three days, I believe we should 
have cut the vein before this. 

Yours truly, 


CHAS. H. PALMER. 


I said I did not quite understand why you did not go in on that 
half in Boston. In fact it is a mystery to me, but it may be I shall 
fully understand when I get a letter from you. I accepted for Frue 
the terms of the company, and gave in his behalf parties in Boston 
the right to take half interest. I have no doubt your letter will make 
it plain. 

Q. Who paid for the lands purchased ‘as indicated by these letters, 
and which were afterwards organized into the Ossipee? | 

A. They were paid for by drafts remitted by Frue principally. 

Q. No, I am: asking who paid the land company? 

A. Who paid the land company? 

Q. Yes, sir. ; 

A. Which land do you refer to? 

Q. The Ossipee? 

A. O, I paid for them. If it is necessary I have the vouchers here. 

Mr. SEAGER. The Mineral Land Company, you mean? 

A. Yes, sir. 

228 Mr. WaALKER—W hat was the amount of the purchase? 

A. We paid $40,000 for the Ossipee. He then paid 
$50,000 additional, $40,000 of which was the Kearsarge and $10,000 
for the 

Q. No; Lam confining you to the Ossipee. 

A. I paid that $40,000. 

Q. Whether afterwards any further amounts were paid for the 
Ossipee ? 

A. Yes, sir. 

Q. Paid whom? 

A. Douglass and Sheldon. 

@. What amount? 

A. $25,000. 

Q. Whether you paid for it or somebody else? 

A. I don't know exactly how to answer the question, inasmuch 
as it was paid by Mr. Palmer in New York in the first instance by 
drafts which he received from Frue. Subsequently Palmer was 
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credited the amount received from the Ossipee company $1.50 a 
share in the way of assessments. 

Q. What assessments were put upon the Ossipee? 

A. In the first place the assessments were $2. 

Q. The gross amount? 

A. $3.50. 

Q. No; the whole amount; what does it come to—the assessment? 

A. $70,000. 

Q. Who paid the assessment into the treasury ? 

A. I paid the amount into the treasury for Palmer and his asso- 
ciates, and the Boston party paid in their proportion of it. 

Q. You state the amount of the Douglass and Sheldon purchase 
was $25,000; how much did the company pay for it? Did they 
pay any more than was paid to Douglass and Sheldon? 

A. They paid a trifling amount of interest and paid Palmer 
$5,000 for his negotiating the sale of land. 

Q. Did you receive any more than you paid for the land? 
229 A. Not one dollar; not one dollar. 

Q. Under what arrangement was the stock of the Ossipee, 
after its organization, distributed ? 

A. According to the programme which | handed to you. 

Q. It was distributed according to Exhibit 14? 

A. Yes, sir. 


Paper referred to is here marked Exhibit 14 and is offered in 
evidence. 
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ELISHA T. ET AL. VS. CHARLES H. PALMER. 


. When and where was Exhibit 14 prepared? 
Prepared in my office. 

Q. When—about when? 

A. About the time of the organization of the company: I say it 

preceded the issuing of any stock whatever. 
231 (. Who was present when that exhibit was prepared? 
A. The matter was consulted with Palmer and some other 

gentlemen in Boston, who were interested, and myself. 

(Question repeated.) 

A. Mr. Palmer was present, but I ought to say previous to that— 
to the exhibit; it was according to the understanding after the allot- 
ments of it. 

®. In whose handwriting is that exhibit? 


i A. Of the young man in my employ at that time. 
7 . What name? 
| : A. Hadley. 


Q. Was this paper made at that time? 

A. It was. 

Q. This is the original ? 

A. It is the original. 

"mm »- Q. State whether, when completed, it was exhibited to Mr. 
Palmer? 

A. It was. 

Q. And how was it about meeting his approval ? 

A. Not any objections whatever taken to it. 

Q. How was it about its being prepared in accordance with the 
understanding between you and him? 

A. Precisely according to the understanding. I think I ought to 
be allowed to state, however, that the Boston gentlemen’s stock was 
distributed to them precisely in accordance with the balance sheet, 
and that they accounted to the treasurer for the assessments on each 

r allotment. I accounted to him for the allotments to Palmer, Frue, 
and his associates, and no exceptions were taken by any of the gen- 
tlemen of the Boston party. Some changes were made subse- 
quently. 

Q. State who paid the assessments upon the stock allotted to C. H. 
Palmer and C. H. Palmer, Jr.? 

A. I paid it. ! 

Q. What items then go to make up this $12,542.50, being No. 26? 

A. The cost of the stock, the cost of the 2,595 shares 
232 = at $4.834, making up the $12,000, and the stock allotted cor- 
responds with that. 

Q. That includes both the original stock and the assessment? 

A. Yes, sir. 

Q. And I will ask you right here whether you have any original 
books of entry made at this time? 

A. No, sir. 

Q. What became of them ? 

A. Burned. 
20—814 
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Q. When? 

A. In the great fire in Boston in 1872 

Q. How is it that your papers were not burned ? 

A. A copy of these papers, letters I had selected and put into the 
safe, having some question about the settlement, put into the safe 
copies of the original accounts, letters, ete. 

Q. This is a letter you ree eived from Mr. Palmer about the time 
of its date, July 15th (handing a paper to the witness) ? 

A. Yes, sir. 

Letter marked Exhibit 15 and offered in evidence, of which the 
following is a copy: | 
SoutH Pewasic CoppER CoMPANY, 

HouaGuron, Micu., July 15th, 1869. 
E. T. Lorine, Esq., 
Dear Str: We arrived here Monday morning last, Duffield on 


Saturday evening before us. Monday the little assay office was - 


fixed up for his use, and on Tuesday morning he began work. 
Duffield brought with him all the instruments and chemicals 
needed from London, among them very expensive scales for weigh- 
ing carefully his results. He is at his experiments all the time and 
taking samples from every part and kind of tailings. They arg in 
earnest, no doubt, and believe they have something. Yesterday 
McEwen decided to return to London and leave Duffield to go on 
with his experiments. McEwen will return in September. These 

matters want to be kept still, because if they are correct there 
233 will something important come from it. I have obtained 

this much, that from Duffield’s experiments last winter he 
found we were losing over one per cent. of copper, nearly all of 
which he believes can be saved—say 75 per. cent of ingot that we 
ought to save. 

I am more and more of the opinion that there is something of 
importance here, and that McEwen returns because he has been 
fully convinced by seeing Duffield go over with the experiments 
and seeing where he got his samples and that there could be no 
deception about it. McEwen will write or telegraph you on his 
way down. I hope something will come of this. The Mendota 
people expected that they would go to Lac La Belle, but they do 
not seem to look that way. They do not say exactly what they are 
doing, but what I have stated I have seen on paper from them. 
Frue has their confidence fully, and»what we obtain I judge most 
likely will come through Frue. McEwen is a brother Scotchman. 
In the stock of the Ossipee was one hundred shares to Richard 
Peters and one hundred to John King, who were promised this to 
keep still, they having found the big mass by following the lantern. 
Send Frue 100 shares in the name of Richard Peters, and 50, 25, 
and 25 in the name of William B. Frue, who will use it for John 
King, John King having left and Frue having become responsible 
to his creditors for this stock. 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 155 


The mill and mine are about as usual, and I| find nothing new. 
John and David are looking for lantern and have faith. S. L. Smith 
is here and has talked some about Ossipee and 27. I believe some- 
thing yet will turn in our favor. I do not believe Duffield and 
McEwen would be at so much pains for nothing. Write me what 
you hear from McEwen. 

Truly yours, 


CHAS. H. PALMER. 


Q. Will you state the origin of the charge No. 27, for certificates 
of stock? 
A. The origin was as shown by Palmer’s letters. It appears Mr. 
Palmer and Frue had made promises to certain gentlemen residing 
at the lake to “ keep dark,” to use their expression, and to 
234 induce them to keep their promises they promised them 
some share of the stock. Some time transpired before Mr. 
Palmer wrote to me for that stock. In order to keep the peace with 
these gentlemen at the lake I wrote to Palmer, and this is a copy 
of the original. I wrote to Palmer, stating to whom the stock was 
issued—I think I wrote to Palmer, stating to whom the stock was 
issued. 
(® Have you a letter present which is a copy of that? 
A. Yes, sir. 
Q. This was taken from the letter press copy ? 
A. Yes, sir. 
Witness produces a letter which is offered in evidence and marked 
Exhibit 16, of which the following is a copy: 


Boston, July 22, 1869. 
C. H. Parmer, Esq., Houghton. 
Dear Sir: I have your favor of the 15th and note contents. As 
a “consoler” I wish I could have and realize your faith in the future 
of our operations, which I should be most heartily glad to have real- 
ized. On the contrary,! have good reason to suppose that notwith- 
standing all my past efforts and sacrifices to sustain the S. P., they 
are from month to month running into debt again, and what is to 
be the end God only knows, unless some material change takes place 
in the cop, er market, of which there is not much hope at present. 
I have a few lines this morning from McEwen, stating he left yes- 
terday for home, to return in September. Nothing on other points 
any way satisfactory. There is still to the credit of contingent stock 
400 shares of Ossipee to make good Frue’s promises, though it can- 
not be issued without votes of the directors, and I have not brass 
enough to ask for a vote at this time. As I have before stated, no 
further issue of trustee stock can be made till all arrearages of assess- 
ment is settled with my land account. Not to disappoint you I will 
loan to you individually from my stock, the number of shares 
asked for, as a matter of honor between us, which you are to 
235 account tome for. Therefore I have issued the certificate in 
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your name. If these conditions are not acceptable, vou will return 
the certificate without use. 
Yours truly, 


acne 


~. T. LORING., 


Q. Exhibit 16 was written in reply to a letter of Mr. Palmer? 

A. Yes, sir. 

Q. State whether you subsequently wrote to Mr. Palmer upon that 
subject, with others ? 

A. Yes, sir. 

Q. And is the exhibit you now present a copy of that letter? 

A. It is; yes, sir. 

The paper presented by the witness is here marked Exhibit 17. 
The following being a copy thereof: 

Boston, August 30th, 1869. 
C. H. Patmer, Ese@., Houghton. 

Dear Sir: Your favors of August 9 and 21 were received in due 
course of mail. I did not reply to the first for the reason you re- 
mark therein, you should write me again in a few days, intimating 
that you might have something more important to communicate. 
The second letter is of similar purport to the first, and I regret to say 
not so promising as I had hoped. The course of McEwen does not 
give me so favorable an opinion of their success as I had been led 
to believe. However, 1] am not without some hope. Though as time 
wears away they are growing “beautifully less.” 

I notice your remarks about the L’Anse lands, and I trust all your 
expectations will sooner or later become realities. On reading your 
remarks about openings on section 7,1 could not refrain from a good 
laugh, showing as they do how erroneous your views are on the 
state of people's feelings here on copper; why you could not get up 
any excitement with us unless you earn and declare a dividend on 
stock before an assessment is called in. 

I presume if you have used those 200 shares of Ossipee 
236 stock, it has been done in full view of the conditions I named, 
with the intention of literally complying with them. It would 
have been quite proper to have said so in one of your letters. 
Yours truly, 
KE. T. LORING., 


Q. Look at the writing I now show you (handing a paper to the 
witness), and see in whose handwriting it is? 

A. It is Mr. Palmer’s. 

Q. Have you any means of ascertaining when it was received by 
you? 

A. “In the letter of September 18, 1869,” that is my pencil. 

Q. Do you know where the letter in which it was enclosed is? 

A. I gave it to you this morning. If I did not give it to you I 
have it. : 


re 
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The letter just produced by the witness is marked Exhibit 18, of 
which the following is a copy: 

South Pewapic Coprer Company, 
Hovanron, MICH., 186 

In looking over your letter of July 22 in regard to the 200 shares 
of stock, I find you say | must account to you for this stock. I 
have not used it. I understand from your letter, or think you mean 
that, so that you can account to the company, I must account to 
you. I did not promise this stock or give. It was the original 
agreement as I supposed. I, individually, have nothing to do with 
it. I sent for it because the parties called for it; but since it came 
they have not seen me. Am I right in this matter? Is this what 
—enmeenr FU 

Q. Was that stock ever returned to you referred to in the charge 
No. 27? 

A. No. 

Q. I now call your attention to your credit account No. 48. What 
does that relate to? 

A. That relates to a sale made by me to a gentleman here in 

Boston. That was a sale of the stock of the Ossipee Com- 
237 pany from Palmer and his son to a gentleman here in Bos- 
ton, for which I received the price stipulated in March, 1872. 

Q. State whether Mr. Palmer, the complainant. was responsible 
for the stock alloted to his son; whether he assumed that stock ? 

A. He assumed that, inasmuch as there was nothing paid on 
account of his son; and you single out that single transaction, 
charge what it cost and credit him with what he received, and he 
made money out of it. There was never any objection made to it. 

Q. What price per share did that stock bring when sold? 

A. Five dollars. 

@. What can you say about its being then its market value? 
A. It was considered very well sold at that time. 

Q. What has been its value, compared with that price, since? 

A. That isa difficult question to answer; but I will explain to 
you the facts: A gentleman who bought from me, and I bought 
from others at the same rate I sold at, making up ten thousand 
shares of stock, something over ten thousand, was put into the 
hands of a gentleman who purchased from me to organize a new 
company, and he did so. He levied an assessment on the stock of 
the new company called the Osceola. The Osceola did ‘not em- 
brace all the lands of the Ossipee, but embraced the most valuable 
part of them. And the stock; that is, the original stock and the 
assessments of the Osceola, has been paid by the original proprie- 
tors to the amount of $22.50 a share. That stock has subsequently 
sold, after all assessments, in this- market, at $9 a share, and it has 
‘anged all the way from $9 to $16 a share. I saw by last week’s 
reports it sold for $16. 

(). No matter about going into the reasons of it. Has the market 
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price of Ossipee stock proper, independent of assessments subse- 
quently made, been any higher since the sale of 1872. 
238 A. After the gentlemen here in Boston had got possession 
of 12,000 shares of that stock, they would not organize the 
new company until the old certificates were returned. [ have under- 
stood that Mr. Clark bought some stock to complete his assessment 
at six dollars, six and a half. That is mere hearsay. Recollect, gen- 
tlemen, that the very fact that this stock was sold for the organiza- 
tion of a new company, gave additional value to the Ossipee stock. 
If it had not been for that I would not have got three dollars. 

Q. How much did you get for your stock ? 

A. The same. 

Q. How much did you sell? 

A. I owned 2,200 shares, and I sold that, and my friends sold at 
the same price. 

©. In whose name did the stock that had been allotted to Palmer 
and liis son stand ? 

A. In my name, as trustee. 

Q. Had there been any attempt made to sell ‘this stock that you 
suld as trustee, of Palmer and his son, previous to this, and if so, 
when? 

A. Yes, sir; I can’t recollect the date, gentlemen, precisely, but I 
think it was in 1870. 

®. Yes, sir; 1t was. 

A. 1869. 

©. No, 1870. 

A. No, 1869. One word. At that time being in necessity of money, 
I requested Mr. Palmer— 

Mr. Post. Is that in writing ? 

A. Yes, sir; in 1869 I wrote to Mr. Palmer to settle his accounts ; 
that unless his accounts— 

Mr. Post. I object to your giving such evidence, if it was in 
writing. 

The witness continues—twelve months from that date I sold that 
stock at public auction, advising Mr. Palmer of that fact. 

Mr. Post. You advised Mr. Palmer by letter? 

A. Yes, sir. 

Mr. Seacer. In 1870 you soid that stock at auction? 
239 A. Caused it to be sold; yes, sir. 
Mr. WALKer. At what rate per share was the Ossipee sold? 

A. I could not tell; a very small amount. 

®. Less than in 1872? 

A. O, bless you, yes; sold for a very small amount. 

Q. State whether you had any advice that that sale was a valid 
one? 

A. I subsequently learned from my attorneys that it weer some 
legal technicalities of the law, and I took the stock into my own 
hands; annulled the sale of the property, and notified Palmer that 
I had it in my hands. 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 159 


Objected to, the notification being in writing. 

VHE Witness. It is not alone in writing. In October 1870, I was 
in Detroit. At least I had previously notified him that the sale 
would take place. 

Mr. Post. I object to your stating in your evidence the contents 
of letters. 

THe Witness. I won't allude to the contents of letters. I stated 
to Palmer in Detroit, in October, 1870, that I had bought all the 
stock of the pretended sale of collaterals; had it in my possession, 
and I should be happy for him to settle his accounts and take his 

stock. 

Q. No. 28; state whether the property which afterwards organized 
into the Kearsarge Company, was purchased at the same time and 
by the same negotiations referred to in the letters already in evi- 
dence? 

A. Yes, sir. 

Q. What was the cost of the land organized into the Kearsarge? 

A. $50,000 was paid in for the land which originally embraced 
what was designed for the Kearsarge Company. Subsequently there 
was that $50,000 paid to the Mineral Land Company, we charged 
the Kearsarge with $40,000, and laid an assessment of $2 a share, 
making $80,000, and the $10. 000 went to the payment of the lroquois. 

The original purchase including the Kearsarge which was or- 
240 ganized, and the Iroquois .which was in contemplation. We 

paid $50,000 on account of Kearsarge, which was two dollars 
and a half for the lands, and two dollars for assessment, and we paid 
$10,000 for the account of the Iroquois. 

Q. Who paid for those lands organized into the Kearsarge—who 
paid the Mineral Land Co.? 

A. I paid for my own interest and that of Mr. Palmer, Frue, and 
associates, myself. A Boston gentleman paid for their (the Boston) 
allotments. 

Q. Who paid for the assessments as well as for the land of these 
parties you have mentioned ? 

A. I did. 

Q. State whether the stock of the Kearsarge was distributed; and 
if so, by what arrangement. 

A. This is a schedule, or rather a division of the stock, prepared 
in the like manner as that of the Ossipee, with the names of the 
parties interested. (Witness produces a paper.) ‘There is one thing 
further. Here are memoranda that I made, from time to time, as 
they were paid up. You will notice that all the stock was paid in 
full, with the exception of that in dispute. 

Q. What in dispute? 

A. A. Sibley in part, C. H. Palmer in part, William B. Frue in 
part, J. C. Hodgson in part, D. Hodgson in part. Those were delin- 
quents who did not pay; and also William R. Noble in part. 

Q. And that you paid! ? 

A. I did. 1 paid myself for those gentlemen all the balance due 
on that. 
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Q. State whether your charge, No. 28, covers anything more than 
the actual cost of the stock allotted to Mr. Palmer? 

A. Nothing more. Gave him the actual net cost. 

Look now at your credits Nos. 16, 17, and 18. 
A. Those were stocks sold by Mr. Palmer to his friends, 
242 and when these gentlemen paid for them they paid it into 
my hands—I suppose, I don’t know that it will make any 
difference, but I will state the facts. I was paid in the notes of A. 
H. Sibley. Subsequently had to take Adams stock in payment of 
them, for which I received little or nothing. I credited them as 
paid, though I never got’my pay. 

Q. Will you state whether those credits cover the whole amount 
you received for the Kearsarge stock alloted to Mr. Palmer and his 
son ? 

A. Covered the whole amount sold. 

(). Still some unsold? 

A. Still some unsold in my hands, of Kearsarge. That was the 
whole gross amount received of what was sold? 

Q. And these sales were made by Palmer? 

| ee | es, sir. 

Q. And what do you know about there being profits on these 
sales as charged in Palmer’s account ? 

A. I don’t know anything whatever, inasmuch as I uapl him 
with the net cost and credited him with the amount received. 

Q. Mr. SeaGer—Credited him with the gross proceeds? 

A. Yes, sir; and there is still a balance of stock in my hands in 
his favor, on settlement of accounts. 

Mr. WaLKER—Q. Can you state how many shares were sold? 

A. Well, sir, it is my impression, and I guess my memory is cor- 
rect, there was sold 1,750 shares out of the allotment. 

(. And what was the allotment? 

A. 1,875 is the allotment, of which 1,750 was sold. 

Q. Look at your credits, No. 37 and 38, and see to what they 
relate ? 

A. Nos. 37 and 38. Mr. Palmer bought land of Williams in 
Detroit, for which he paid $2,500, and he subsequently gave me 
credit for it and charged it to the company, and $500 for services. 

Q. I now call your attention to débtor No. 29; Lroquois 
243 $1,250. Will you state what that charge relates to? What 
is the basis of it? 

A. Relates to the allotment which properly belonged to Mr. 
Palmer and his son, on the basis of the division of the Kearsarge, 
with the exception there was a sale made at the lake of 25 per cent. 
of the Kearsarge stock ; but the original subscribers were obliga- 
ted to take the same number of shares of the Lroquois, consequently 
Palmer and his son’s allotment was 2,500 shares. 

Q. That would be the proportion, would it, one-quarter ? 

A. Yes, sir; one-quarter. 
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Q. Give us very briefly the history about the Iroquois; what 
became of the land that was organized in the Lroquois? 

A. $10,000 was paid into the Mineral Land Company, with the 
expectation that the company would be organized; but failing to 
find the development of copper originally expected, it was the 
opinion of the stockholders that we would abandon that $10,000 
and not organize any company, and that was agreed to by Mr. 
Palmer. | 

Q. Then there was $10,000 sunk in the Iroquois? 

A. Yes, sir; and a most unfortunate thing it was for us. 

Q. I show you a paper, dated November 27th, 1866; state whether 
that is Mr. Palmer’s handwriting? 

A. Yes,sir; that is Mr. Palmer’s handwriting; I don’t know what 
it alludes to. 

Q. It refers, among other things, to the Lroquois. 


Paper marked Exhibit 20 and offered in evidence, of which the 
following is a copy: 

New York, November 27th, 1866. 
E. T. Lorine, Esq. 

Dear Sir: | have your letter of the 28th. I spoke of your re- 
taining all of section 6 in case you wanted to do so, as | thought 
you did not like so many sales. We can manage this as may be 
best. 

I wanted you to make yourself strong in money matters, so that 
in case I could make valuable purchases we could swing them and 

not be dependent on others. In this case we will have some- 
244 ~=thing to say in the division of the property. This is between 
us. I want to look out for those who do all the work. 

I think you can promise parties stock in the Kearsarge at twelve 
dollars; and also in the Iroquois, to those we want to let in, ata 
moderate figure. 

Sheldon is here, and I think I shall not be detained long. 

I wish you would have Henry Crocker séll his Pewabice. 

Stock in Ossipee at $25 is better than Pewabic or Franklin at the 
prices at which they are selling. 

This must be done carefully and only with trusty friends. There 
is a telegram here to the same effect about Adams. ] know nothing 
more. It looks as if they had struck something. * * 

Truly yours, 


CHAS. H. PALMER. 


Q. I call your attention to Nos. 30, 31, 93, 94, 96, 97, 98, 99. Be- 
fore I go into that I will get the arulinainare statement, please, for 
the purpose of explaining, whether Torch Lake, being No. ; 30, and 
sections 35 and 36, being No. 31, belong together, and how? [ first 

rant to show what connection they have? 

A. The Torch Lake, at the time the purchase was made, was an 
organized company on sections 30 and 36. There were two sections— 
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one of the two had been organized into Torch Lake and stock issued 
—the other, however, was called at that time Penn., and both were 
purchased by Mr. Palmer on Mr. Frue’s orders. 

Q. Was that which was called Penn. the other sections, afterwards 
incorporated into the same organization ’ 

A. Yes, sir. 

Q. And all belong together? 

A. At the present time, they all belong together. 

@. And then Torch Lake was purchased through Palmer and be- 
longed to the same parties that purchased the Penn. ? 

A. Yes, sir; that is, those who paid the assessments. We 

245 laid an assessment of 75 cents a share on the Torch Lake 

stockholders, with the proceeds of which we satisfied the stock- 

holders and owners of 35 and 36, and consolidated the two interests, 
and at present it is one company. 

Q. Through whom did you first know of any project for purchas- 
ing this property ? 

A. From Mr. Palmer. 

Q. Can’t you fix the time ? 

A. Y es, sir. 

®. About when was it? 

A. Under date of December 31st, 1866, that is the letter; (produc- 
ing the letter), that is the date of the letter 

(). Date of what letter? 

A. Date of the letter received from Mr. Palmer. 

Mr. SeaGer. Have you that letter ? 

A. Yes, sir. 

Mr. Waker. The original is an exhibit in the Frue-Loring case. 

THe Witness. I would say a letter from Mr. Frue; that is a slip 
of the tongue. 

Q. State whether Mr. Palmer showed you a letter from Frue, in 
relation to purchasing any portion of this property, and if so, about 
what time? 

A. Mr. Palmer was at the office when the letter was received, and 
my young man, who was in my employ at that time, made a copy of 
the original letter. Mr. Hadley made a copy of the original letter. 

© Of the whole of it? 

A. Only of that part relating to the purchase, the original copy of. 
which I have in my possession. 

Q. By whom were the negotiations for the purchase of Torch 
Lake stock and Penn. property, so called, made, and where? 

A. By Mr. Palmer. 

(. Where? 

A. 48-3. F. 


Witness here produces a letter dated February 13th, 1867; another 
dated February 14th, 1867; another dated February 20th, 

246 1867; another dated February 26th, 1867; another dated 
February 27th; another dated February 28th, and several 
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other letters which are admitted to be in the handwriting of Charles 
H. Palmer, and are offered in evidence, being marked from Exhibit 
21 to Exhibit 38 inclusive of both numbers, of which the following 
are coples: 

New York, February 13th, 1867. 
E. T. Lorine, Esq. 

Dear Stir: I think I shall be here till Thursday night; but if I 
come before I shall send a telegram. I have written to Mrs. Palmer 
to let you see any letters or telegrams that may be important. If 
any important I want to know at once. 

Truly yours, 
C. H. PALMER. 


You may be drawn on for about $3,200. We have bought in 
south half of 35 and 36—one-fifth interest—for this sum. This is 
a good beginning. 

New York, February 14th, 1867. 
E. T. Lorine, Esq. 

DEAR Sir: In writing you yesterday | was one day behind. I 
shall leave to-morrow night for Boston. 

I drew on you to-day for $3,200 in favor of A. H. Sibley. This 
is for one-fifth of the south half of sections 35 and 36. I think we 
shall now do something, and have a prospect of getting a large por- 
tion of this property cheap. If we do not get as much as we should 
like, the balance will be in the hands of the strongest of men, and 
we can manage them. 

Truly yours, 
CHAS. H. PALMER. 


New York, February 20th, 1867. 
E. T. Lorine, Esq. 

Dear Sir: I am here; was detained at Hartford by friends. 
Woodruff and Hamilton are not at home ; will be next week. Have 
drawn on you for the $250. I have 7,000 shares of T. L. in my 
pocket. You may have written me letters which I have not re- 

ceived. [I am atthe New York hotel. Could not get in at 
247 ~=Fifth Avenue. I shall go to Fifth Avenue to-night. I now 
intend to return Friday night, unless something occurs to 
detain me. 
Yours truly, 
CHAS. H. PALMER. 


New York, February 26th, 1867. 
E. T. LORING, Esq. 

Dear Stir: I sent back the telegram from Milden. Milden has 
been on the Franklin from the beginning; isa man of correct hab- 
its, a miner, and carpenter. He has a good knowledge of ma- 
chinery. His judgment is good, and is a man in whom I have great 
confidence. I wish you would say this to Col. Brigham, who is in 
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the Franklin board. I shall be in Boston before this question needs 
to be decided, most likely. 

We expect to get all of the south half of sections 35 and 36, and 
we think now we can get more than 10,000 shares in the north half 
of these sections. I shall most likely draw on you to-morrow; will 
write you how much. Ido not expect to be detained here more 
than two or three days. 

Yours truly, 


CHAS. H. PALMER. 


NEW YORK, kk bruary 27th, L867. 
KE. T. Lorine, Esq.: 

I received your letters inclosed from Frue this morning. 

We have bought nine-tenths of the south half of sections 35 and 
36, and the other one-tenth goes in with us—all but one-fifth—at 
the rate of $25,000 for 640 acres—$38.46 per acre. 

We can, 1 am in hopes, get the north half of the sections at 
$30,000, as this will be at about the price the M. L. Co. sold the land 
originally. I think I shall be in Boston to-morrow evening or next 
day morning. I drew on you to-day at sight for $5,000, without 
grace. 

lruly yours, 


CHAS. H. PALMER. 


[| have seen Dr. McKenzie on L’Anse lands. He will know 
248 in a day or two how matters stand in Connecticut. He says 
he is hopeful of success. I am doubtful about it. Shall see 
Smith and Martin. 
New York, February 28th, 1867. 
E. T. Lorine, Esa. 

I have drawn on you to day in favor of Sibley for $6,250, making 
in all $14,450 on account of the south half of sections 35 and 36. I 
shall not need to draw any more on this account at present. P. 
Hall and his friends take 3-20 of the purchase and pay $3,750. We 
shall soon have, I think, the control of the north half also. I may 
stay here to-morrow as Dr. McKenzie has not heard from Connec- 
ticut, though he sent a telegram to-day and expects an answer. I 
may have to see a little further how the north half is going to come. 
[ suppose Bigelow will want an interest in this purchase, and E. D. 
also. There will be enough to go in with us in this matter. And 
as soon as I return I will settle this, and collect their proportion of 
the money. 


Truly yours, CHAS. H. PALMER. 
Received enclosed letters sent by you, this morning. 
New York, March 7th, 1867. 
KE. T. Lontne, Esa.: * * * 
I have 3,000 shares of T. L. at 1.50, and 1,600 more that acts with 
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us. We shall, in time, get control of Torch Lake. I told Adams 
that the plan was important, and if anything detained him it should 
be forwarded by mail. Was the envelope stamped and directed ? 
If so, no doubt it has gone forward. 
I need not write to E. D. as this letter contains all I should say. 
Frue’s telegram contains the information that the Calumet is 
opened on Kearsarge, and that they are finding very rich 
249 floatson Iroquois. The telegram is very good. I saw signs to- 
day that the Calumet had been struck on see. 6, but I could 
not tell whether it was true or not 


Truly yours, CHAS. H. PALMER. 


The draft of 34, 000 and $450 are placed in the way of being col- 
lected. 
New York, March 24th, 1867. 
E. T. Lorine, Ese 
Dear Sir: I have your letter of yesterday. I enclose Douglass’ 


note for $2,340.42, due Ist May. This note is for 375 shares of 


Kearsarge and 500 Iroquois. He will be entitled to the 375 Kear- 
sarge when he sends for them. - 

The interest is calculated at seven per cent. to May Ist. The ac- 
count is as follows: 


C. C. Doverass, Dr. 


ee Bee Sree Bs 0 BG ie oknid cninn encnes $2,250 00 
‘© Int., $1,250 at 7 per cent.,6 months....—-—s-/. 48-75 
“« $1,000 at 7 per cent., 3 months___. 17 50 
‘* 500 shares [roquois, (@ $2, See 1,250 00 
‘© Int., $1,250, @ 7 per cent., 6 months_ _- 43 75 
$3,605 00 
Cr. 
By 125 shares K., sold, @ $10._.._.....--- $1,250 00 
* Int. on $1,' 250, 3 months , 7 per cent..... 14 58 


$1,264 58 


$2,540 42 


[ may be here a day or two yet. If any telegram comes of im- 
portance send it to me at this hotel. Perhaps if you telegraph be- 
fore 11 a. m., it would be as well ty send at 22 Pine street. ! think 
I shall leave Monday night for Boston ; if not, I shall certainly leave 
Tuesday night. I shall see what I can do with Sibley ; I shall get 
something. 

I think you can use Douglass’ note the same as cash, with the 
discount. I have seen Smith, of M. & 8.; he has not looked up the 
question of the chances of our suit; he is to do 80, and write you 
his opinion. 


Truly yours, CHAS. H. PALMER. 
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250 I say again that B. did not mean anything in what he said ; 


I am sure of it. He was not in earnest. Hall has got some 
4,000 shares of Torch Lake; that is the north half of 35 and 36. 
We now have in our ring enough to control the north half. I shall 
buy on 30 days some 2 2,000 shares, so as to make our side have about 
12,000 shares. I think I shall do this; but not to call upon you for 
the money as there are enough to take it. But before I dispose of 
it shall see you. O. ti. £. 
$1.20 paid on this note for a stamp. Put one on; I will hand 
you the money. 
| New York, March 27, 1867. 
E. T. Lorine, Ksq. 

Dear Sir: [have this p. m. received your letter of yesterday ; 
a despatch to-day asking if | was coming home to-night. Before 
the receipt of this despatch I sent you one to send my letters over 
to-night, as I shall not come home to Boston before to-morrow 
night, and not then unless I get some settlement with Sibley, who 
has been quite sick to-day and has not been in his office. If Cotton 
will take 500 shares interest in section 6, or 500 in K., and 500 in 
Iroquois, say you think you can get it for him at cost, $4.50 and 
$2.50. I would say nothing about sales. I wish to. provide for this 
number of shares in case Sibley does not come to time on it. 

Frue’s despatch enclosed by you is plain tome. It means that 
Lantern runs about 800 feet east of the center of sec. 26 on Ossipee ; 
that the line is well marked by conglomerate rocks, mostly very 
very rich, (broad cloth) as he has it. This carries Lantern well on 
to sec. 35, Penn., and he wants me to look out for Penn. 

He has a rich opening on Kearsarge (Henry). The telegram is 
very important. There is no doubt of a very rich belt east of Cal- 
umet—a most wonderful belt. Ido not think we should pay for 
the Iroquois until we get ready, and when I return te Boston I 
will have this fixed. The times are perfectly frightful in regard to 
copper matters. I can arrange here to buy all of Penn that we 

shall want, without calling upon you further, and at any rate 
251 Ishall not commit you any further than you think best. I 

shall be very careful. We have got hold of a fortune in 26, 
and we must hold on to it. 


Truly yours, CHAS. H. PALMER. 


Revere House, Boston, April 7th, 1867. 
EK. T. Lorine. 

Dear S1r: I leave word at the hotel for my letters and telegrams 
to be sent to No. 11, between the hoursof 9a. m.and3 p.m. You 
will open telegrams and letters from the lake and write me, and 
send letters No. 22 Pine street, N. Y. ‘Telegraph me at the same 

lace. I may draw on you before the 15th for enough money to 
pay for 1,500 shares T. L. Ihave only in addition to the 4,000 paid 


‘ 
: 
i 
' 
' 
2 
‘ 
¥ 
: 
3 
i 
a 


168 | ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. - 


for, excepting $250, only 3,000 under contract for the 15th, and the 
other 1,500 shares I may be under the necessity of paying down for. 
Truly yours, CHAS. H. PALMER. 

Sell for me 600 Lroquois if you can. 

New York, April 9th, 1867. 
EK. T. Lorine, Esq. 

Dear Sir: This morning I received no letters from Boston. - 
There is nothing new here. I find it difficult to get much more T. 
L. stock. We have paid for 4,000 shares. We have contracted 
3,000 shares and have a prospect of getting another 1,000 shares. 

The 3,000 are to be paid for on the 15th; this is besides what 
Hall has bought, 4,400 shares. Ido not think I shall be detained 
here long. 

Truly yours, C. H. PALMER. 
New York, April 11th, 1867. 
E. T. Lorine, Esq. 

Dear Sir: I bave drawn on you for $4,500 at sight in favor of 
A. H. Siblev. This will be probably) presented to you to-morrow, 

and be accepted by you, and paid on the 15th, unless you 


252 prefer to pay it on presentation, This is for 3,000 shares T. 
L., bought on contract. Col. Sibley will, on Monday, pay ~ 


the parties here and take the stock. Col. Sibley is a very fine man. 
A. H. Sibley is away in Detroit. | 

| have your letter of yesterday. I am thinking that Lantern is 
pretty sure, and [ learn from Foster that Kearsarge is likely to prove 
good. 


Yours truly, C. H. PALMER. | 


We have now 7,000 T. L. and Hall and Sibley 4,400. I want to | 
buy 1,500 more, and at least 1,600 more, 1,000 of it being for E. D. 


New York, Apri 11th, 1867. 
E. T. Lorine, Esq. . 

Dear Sir: I do not believe I shall be home this week. I think [ 
shall get nearly all of T. L. stock. I then design to assess it to pay 
for the south half. In this way it will be necessary to get all we 
ean of T. L. As this will take the south half, T. L. becomes the 
most important, as it will swallow up the other. I write to Bige- 
low. I have some suspicion of Edwards. 


Truly yours, C. H. PALMER. 
New York, April 12th, 1867: 


E. T. Lorine, Esq. 

Dear Sir: | have your letter with enclosures. I send draft on 
the N. E. National Bank for $2,900, payable to your order. I am 
working for T. L. stock as hard as possible. I think I shall get 
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two thousand or three thousand more. I do not think I shall be 
back this week, but likely early next week. 
Truly yours, CHAS. H. PALMER. 


New York, April 16th, 1867. 
E. T. Lorine, Esq. 
Dear Sir: [ have your letter of yesterday. I did not know 
253 that I wrote about any new cong., but I wrote about a new 
amygdaloid belt, said to be very rich, and which runs through 
section 6. 

So far as _we know, when you find in a region a wery rich vein, 
you will find also others. This must be expected. I want to buy 
1,500 more T. L. for ourselves and 1,600 for others. I think I shall 
get it, and I do not believe that I shall be back on Thursday unless 
there is something specially to call me back. 


Truly yours, C. H. PALMER. 


New York, April 19th, 1867. 

E. T. Lorine, Esq. 

Dear Sir: I have your letter this morning. I have seen Martin 
& Smith, but they have not yet made up their minds in regard to 
our claim. I have drawn on you to-day in favor of Sibley for $300. 
This finishes paying for 12-20 of s. half of 35 & 36, and 7-20 of n. 
half. There are 4,000 shares more of T. L. that I expect to get— 
not more than 1,500 of it for ourselves. 

I think Frue’s letter indicates pretty strongly that he has Lantern 
cornered, as he says. 

[ do not know when I shall be back. I shall need to be here on 
the 25th to attend T. L., in order to move it over to Boston and 
elect directors. There is nothing new. I shall write to Campbell. 


Truly yours, CHAS. H. PALMER. 


New York, April 30th, 1867. 
E. T. Lorine, Esq. 

Dear Str: I have your letter this morning with enclosures. I 
am hoping to hear from Frue, and in case things are favorable I shall 
buy 3,000 or 4,000 more T. L. Grout is ex xpected here now, and [ 
shall hear what he has to say. I do not know that there is any- 
thing for me to do in Boston. I can go up the lake when you do. 
I shall be back this week, unless something new prevents. 


Yours truly, CHAS. H. PALMER. 


254 Garretson expects to be here on Wednesday evening. 

He has sold a house here for $25,000, and it has required 
him to be here as he had some doubts in regard to the parties pay- 
ing him. He'cannot come to Boston, though if he had finished his 
business Monday, as he expected, he would have gone over last 
night. 
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Pontiac, Jan. 21st, 1868. 
E. T. Loria, Esa. 
Dear. Sir: I have your letters of the 3d and 8th. I have been 
absent from home; I have letters from Frue tothe 10th, and from 
Henry to the 12th. They are slower in getting to fall work than I 


‘had expected. They have not enough water, or rather the pump 


does not now furnish them enough, and in snow-storms they cannot 
get down rock sufficient. From all I can learn [ believe we may 
calculate upon two percent. I was satisfied before I left that more 
washing machinery was required. Until that is supplied there will 
be much waste. I have written to Sibley again to transfer to you 
6,000 of T. L. stock; I have 1,000 in my name now. I think he 
will do it; if not, I must come down and see to it. 

I shall not pay too much for } of sec. 5. Lam working at this all 
the time; have the deed of 3, and have redeemed at Lansing all 
that can be redeemed there. On the ? bought I have only to get 
up Sheldon and Edwards’ tax title to have this part clear; then [ 
shall go at the quarter which must be sold by order of the probate 
court. 

The vein we are after is a very rich one, and will make a noise 
in the world. But at this time it is no use to move it even if we had 
all the land, but as it is we must certainly keep dark until this laud 
is worked out. a 

The times are fearful for copper interests, but all things have a 
turn; it will be better bye and bye. I have faith yet. 

The last thing I did before leaving the lake was to make a con- 
tract with Edwards for the land west of S. P. I did this in my own 
name only, as I had no right to do otherwise. Frue was agreeed 
that I should do this. I did it on the idea that the 8. P. must have 

all the 600 feet, as 8. P. is now using all of it and must con- 
255 tinuetodoso. SS. P. needs 200 feet more west, and it is 

worth to 8. P. $5,000 on account of the location of the dock 
and mill, which needs this extension west. The wagon road and the 
train road make this land the most desirable to us. We were afraid 
to let this land slip, if we could get it. [do not know that Edwards 
will get a title to the land; if he does we ought to have it. If we 
get it [ would sell 8. P. the 300 of the Adams front and 200 of this, 
say for $7,500, and then sell to the Adams 600 feet west of 8. P. at 
a price that shall be agreed upon. This will leave about 520 feet 
of front undisposed of. These are only ideas. I have only one idea 
about this matter, and that is to have you do with it as you prefer. 
If anything can be made out of it jointly, you will share in it. I do 
not want to come East unless there is a great necessity for it. 

Truly yours, CHAS..H. PALMER. 

Delays in stamps; usual delays and troubles which we always see 
and experience must cause doubt. I feel very confident that regu- 
lar average work and good watching are now certain to give us two 
per cent. | 
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Q. State whether the five drafts 1 now show you were drafts 
drawn upon you by Mr. Palmer, and by you paid ? 


A. Yes, sir. 


It is admitted that the following drafts. were drawn by Mr. 
Palmer upon Mr. Loring, in connection with this Torch Lake pur- 
chase. 

A draft of Feb. 14th, 1867, for $3,200; a draft of Feb. 27th, for 
$5,000 ; a draft of Feb. 28th, for $6,250; a draft of April 11th, for 
$4,500; a draft of April 19th, for $300; total, $19,250 ; all payable 
to the order of A. H. Sibley, and the witness says in relatidn to 
them that he paid each and all of said drafts. 


Mr. Waker: Another exhibit is now presented to the witness, 
being a transfer from Sibley to the defendant Loring. Does this 
cover the whole ? 

A. It covers all of the Penn purchase—all except Torch Lake. 


256 Mr. WavLKER: Being a declaration of trust upon the part 

of Mr. Sibley to Mr. Loring, that he hold this property and 
will convey it. It is dated 22d day of May, 1867, and is recorded 
in the register’s office at Houghton. No acknowledgment. 

Paper here referred to is offered in evidence, and marked Exhibit 
39, of which the following is a copy : 

To all persons to whom these presents shall come.. I, Alexander 
H. Sibley, of the city, county, and State of New York, send 
greeting : 

Whereas William Brenton Green and Eliza Harriet, his wife, of 
said New York, conveyed to me by deeds dated March 15th and 
April 22d, ei ighteen hundred and sixty-seven, twelve (12) twentieths 
of the following lands, to wit: Of the south halves of sections 
thirty-five and thirty-six (35) and (36,) town fifty-six (56) north, 
range thirty-three (33) west, in the county of Houghton and State 
of Michigan, as by reference to said deeds will more fully appear. 
Now, I do hereby declare that:I hold twelve (12) twentieths of said 
property in trust for the benefit of Elisha T. Loring, of Dorchester, 
in the county of Norfolk and Commonwealth of Massachusetts, 
merchant, and I do hereby, for myself, my heirs, executors, admin- 
istrators, and assigns, covenant and agree to and with said Loring, 
his heirs, executors, administrators, and assigns, that I will convey 
said twelve-twentieths (12-20) to such person or persons, company or 
body corporate as said Loring shall direct in writing, upon receiving 
payment of all taxes and expenses which I have paid out on account 
of the same; and will pay over and distribute the money to-him or 
them, or such persons as he shal! direct, and will meanwhile take 
charge of said twelve (12) twentieths, and do in and about the same 
all those matters and things necessary for the protection thereof, 
which I should do if the same belonged to me. 
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257 Witness my hand and seal, this twenty-second day of May, 
A. D. eighteen hundred and sixty-seven. 
A. H. SIBLEY, Trustee. [SEAL. | 


Executed and delivered in presence of— 
A. 8. KELLOGG, 
CHAS. H. PALMER. 


This document consists of a sheet of paper, upon the second page 
of which is the following memorandum in ink : 


I aide setithethcececnitas setcleecentnnet esa cneidrandaeipeienle nab 1 
RN tie I ii cis sitstmtan ck nesting aienathiteie veaermieniaacaat In 
I on wins mebaeanicalinreadbies 1 
a i, shseiennmaiiaiaaliis 4 
RN TG cortices tattieih ace euciniine Fiasaiineenerasiselgh sill cicada 1 


Just below these names is a pencil memorandum—* $3,485.43.” 


Q.-State whether this same property was consolidated with the 
Torch Lake property ? 

A. Yes, sir; [ might say bought with a view of consolidating 
that property. | 

Q. Look at the exhibit I now show you and see what that is? 
Will you state in whose handwriting are the papers attached to 
Exhibit 39 ? | 

A. My own. ¢ 

Q. What is the purpose of the paper dated March 14th, 1868, and 
how came it to be made; that is, before the date of the trust ? 

A. Well, that refers to Torch Lake stock. At the time Mr. 
Palmer purchased this stock he had notified me who he designed a 
portion of it for. He designed this stock for William B. Frue to 
the extent of 2,600 shares, E. D. Brigham 1,000 shares, and he in- 
tended to dispose to me 2,000, and appropriate to himself 1,000 
shares. He bought 7,700 shares. The 400 shares which would be 
deficient he subsequently sold to a gentleman here in Boston. That 
memorandum was made in conformity of Mr. Palmer’s instructions. 


Mr. Seacer: Instructions to you how, verbally ? 
258 A. Verbally on an envelope. I made a note here * to be 
held as collateral until paid for. KE. T. L.” > 


Ae 


Mr. WaLKeR: When was that made with reference to the date— 
whether at that time ? 

A. It was made at the date. 

Q. What can you say about Palmer’s knowing of that memoran- 
dum and recognizing it, if anything? What is your recollection 
about that? 

A. I can’t say positively that I exhibited it to him, but it was 
made out according to his instructions. [should not have known 
for whom he made the purchase otherwise. 

The papers annexed to Exhibit 39 are offered in evidence, and 
marked 40 and 41. The following is a copy of Exhibit 40: + 


lial 
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Memorandum of Torch Lake Stock. 


The 6,600 shares of the within stock are to be distributed as fol- 
lows, by order of C. H. Palmer: 


i ee es eee ee 
a a sicapsnas nlvvstapeneiie. dateniieil 1,000 ™ 
ae OO, Te Th, Bs Gillies onenvcnnevuesanannee * 
ee a ues 1,000 66 


6,600 shares. 
Boston, March 14th, 1868. 
EK. T. LORING. 


Until paid for to be held as collateral. E. T. L. 


The following is a copy of Exhibit 41: 
: May 24th, 1867. 

The following persons are interested in the land described in this 
document, to whom I have given guarantees that the stock shall be 
forthcoming on the organization of the company. To say: 1,000 
shares to E. D. Brigham; 1,000 shares to H. Bigelow; 1,000 shares 
‘to J. H. Cotton; 500 shares to J. W. Clarke; arid E. T. Loring, 
2,000 shares. The funds paid on account of this stock has been 
placed to the credit of C. H. Palmer, in account. 


E. T. LORING. 


259 There is endorsed on the back of Exhibit 41 the following, 
viz: 


Marcu 14¢h. 
Of the balance, 3,000 shares to William B. Frue,and 3,500 shares 
to C. H. Palmer. The 6,£00 shares are pledged as collateral for any 
indebtedness of said Palmer to E. 'T. Loring. 


E. T. LORING. 


The Witness: They were made at the time and conformed to 
Mr. Palmer’s instructions. 


®. Please look at Exhibit 41 and state when it was made, and 
how it came to be made, dated May 24th, 1867? 

A. This isa memorandum made in my handwriting on the date 
which is specified, from instructions from Mr. Palmer, showing to 
whom he had conveyed an interest in the land described. Do you 
wish me to read it? 

Q. No, sir. 

A. Then subsequently it was attached to this; there is the time 
in the corner, and there isa part of the word May. It was detached 
when it was sent for record, and you can see where it was torn off. 
As further evidence, I will read what I have here, ** March 14th.” 
When Mr. Palmer gave me that memorandum which you intro- 
duced in the same date, then he says to me, | know it is because it 


174 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


is endorsed on the same paper: “I have sold a balance of Penn.” 
That document ap plies to 12-20 of Penn. Then he advised me 
March 10th, he had allotted to William B. Frue 3,000 shares, and 
to C. H. Palmer, 3,509 shares. ‘ The 6,500 shares is pledged as 
collateral for any indebtedness of said A ct to E. T. Loring.” I 
became responsible to those parties for the amount. “ The follow- 
ing persons are interested in the land described in these documents 
to whom I have given guarantees that the stock shall be forthcom- 
ing on the organiz: ition of the company, to say 

1,000 shares to E. D. Brigham, 1,000 shares to H. Bigelow, 1,000 
shares to J. H. Cotton, 500 shares to J. W. Clarke, and E. T. Lor- 
ing, 2,000 shares. The funds paid on account this stock has been 
placed to the credit of C. H. Palmer. 


E. T. LORING. 


260 - Q. When was that endorsement upon the back of Exhibit 
41 made? : 
A. At the same time I made that. 
Q. At the same time you made Exhibit 40? 
A. Yes, sir. 
Q. March 14th, 1868? 
A. Yes, sir. 
Q. Was Torch Lake then an incorporated company ? 


A. Yes, sir. 
Q. State whether that endorsement upon Exhibit 42 is in the 


handwriting of Mr. Palmer? 

A. It is. 

Q. How came that certificate in your possession ? 

A. That certificate was mailed to me by Mr. Palmer, I should 
judge early in October. Nothing important that I know what time 
it was. Early in\October, 1870. 

Paper referred to is here marked Exhibit 42 

The following isa copy of Exhibit 42: 


Incorporated under the Laws of the State of Michigan. 
No. 66.] [1000 Shares. 
TORCH LAKE MINING COMPANY. 
20,000 Shares. | Capital, $500,000. [ Shares, $25 each. 


[25c. stamp. | 
This is to certify, that Charles H. Palmer is entitled to one thou- 
saud shares in the capital stock of the Torch Lake Mining Com- 
pany, transferrable on the books of the company, in person or by 
attorney, on surrender of this certificate. 


New York, April 15th, 1867. 


JAMES A. WEBB, Sec’y. 
GEO. POMEROY, Pres’t. 
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On the face is the following endorsement: *“ Surrendered. New 
certificate issued to W. A. Kingsbury, agent. Entered on transfer 
book No. 39.” 

The following endorsements are on the back: “ For value re- 

ceived I hereby sell, transfer and assign to W. 8. Kingsbury, 
261 agent, the shares of stock within mentioned, and authorize 
to make the necessary transfer on the books of 
the company. Witness my hand and seal this day of 186 . 
“CHARLES H. PALMER. 
** Witnessed by 
“R. F. CULBE RT. [25c. stamp.]” 


“The within described stock was sold by us by order of E. T. 


Loring, at public auction Sept. 25th, 1870. 
“HENSHAW BROS.” 


Mr. SeaGer. There was. a letter it seems accompanying this cer- 
tificate. Have you the letter? 

A. I may have, | don’t know. Why | state so positively that I 
had an interview with Mr. Palmer in October, was from the fact 
that when I was there at that interview, I called Mr. Palmer’s at- 
tention to the fact of holding this 1,000 in his name, and conse- 
quently I could not transfer it as was contemplated when this sale 
of collaterals was made. So here at the bottom you find this en- 
dorsement : ** The within described stock was sold by us by order 
of E. T. Loring, Sept. 28th, 1870.” It was when that subject came 
up that I notified Mr. Palmer he could have all the collaterials on 
payment. 

Q. You mean you did in the correspondence ? 

A. I did verbally. 

Mr. WALKER. State whether you ever received anything from 
Mr. Palmer on account of the money you thus paid upon his drafts, 
for Torch Lake or Penn ? 

A. No, sir; at the time the notes were discounted 4 ,.rtion of 
those funds may have been used. 

Q. [ mean directly ? 

A. None whatever. 

Q. You say that’ of some of the notes discounted the proceeds 
may bave been used ? 

A. I can’t say. 

©. In whose name did all the stock in which Mr. Palmer and 
Mr. Frue became interested stand, with the exception of those thou- 
sand shares? 

A. In my name, as trustee. 

Q. What has become of that stock ? 
262 A. It was sold at auction, and taken by myself. I hold 
it myself. LI annulled the sale, and took it all into my pos- 
session. 
Q. And where is it now ? 
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A. In my possession, subject to the order of Messrs Palmer and 
Frue. , 

Q. On what? 

A. On settlement of the account. 

Q. Was there any distinct understanding between Mr. Palme» 
and yourself as to to your holding this stock ? 

A. Nothing further than that he purchased it and drew a draft on 
me, with the understanding that I was to hold it as collateral se- 
curity. 

©. That is, to the extent of his and Frue’s interest ? 

A. Yes, sir; I could not hold the other, because they paid for it. 

Q. State whether Mr. Frue in any way had recognized Mr. Pal- 
mer’s right to deal as to Torch Lake stock for him ? 

Mr. Seacer. What bearing bas that ? 

Mr. Waker. It bears upon the question of our making a claim 
upon Mr. Palmer for the Frue stock. We claim that we supposed 
Frue was to be interested in it. 

Mr. SzeaGer. We object to that evidence. 

The Witness. I will state this much, Mr. Frue has acknowl- 
edged that this stock was bought by me, and was advised by the 
accounts which were remitted to Mr. Palmer that I held that stock 
as collateral. 

Q. What do you mean by his acknowledgment ? 

A. I mean Mr. Frue’s own testimony in the trial of 1874. He 
admitted that he had seen Mr. Palmer’s account of the purchase of 
this Torch Lake stock, and he was well aware that I held it all as 
collateral. 

Q. What do you know about Captain Frue’s repudiating, now, 
all interest in that stock ? 

A. Nothing further than his evidence on the trial, and his ac- 
counts. 


Objected to. 


263 The Wityegss. In his accounts, as he presented them, to 
me, is probably the more correct answer. 

Mr. SeaGer. Have you those accounts ? 

A. Yes, sir; a copy of them. 

Mr. Wacker. Will you state the nature of your claim under Nos. 
96, 97, 98, 99? 

A. The first item, 96, is the cost of 2,600 shares of Torch Lake 
stock ; that is the stock allotted by Mr. Palmer to Captain Frue, 
which Frue has since repudiated ; 3,000 in 36 and 37. Then cash 
paid assessments on 2,600 shares, and the other is the last assess- 
ment of 20 cents, $520. 

Q. Who paid those assessments on the stocks which you clairn 
were allotted to Frue and Palmer ? 

A. I paid them, and held the stock. 
Mr. Post. Has that money actually been paid to the Company ? 
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A. It has been used by the officers of the company to pay the 
debts of the company. By-the-by I ought to explain: The last as- 
sessment levied on the stock of 20 cents a share became due April 
15th, 1879, and was for the express purpose of paying up the in- 
debtednes of the company. 

Mr. Post. To whom, to yourself? 

A. Yes, sir; that assessment on me ‘and all friends I have 
paid, giving the company credit for it. 

Mr. Waker. Including the stock you held in trust for Palmer 
and Frue? 

A. Yes, sir. 

Q. So you have given the compauy credit ? 

re. es, sir. 

Q. Please explain charges 93 and 94? 

A. Under the same circumstances, precisely. Those assessments 
I paid on the stock originally alloted to Mr. Palmer. 

Q. By whom was this assessment voted ? 

A. By the Board of Directors. 

(. And for what was this indebtedness ? 

A. For taxes. Why, taxes up there, you ask me 

Mr. Post. We object to proving a vote of the Board of Directors 

by the oral testimony of this witness. 
264 (). Where are the records ? 
A. Mr. Burr had charge of them. 


Mr. WALKER. We propose to produce them. The company have 
had the benefit of all those assessments you have charged there? 


A. Yes, sir. There are a number of stockholders who did not 
pay. 

Q. Whether the amount charged as paid is the exact amount you 
have paid for this proportion of stock ? 

A. x recisely. 

Q. That stock you say is still in your hands? 

A. In the hands of myself and friends, under my control. I 
have the certificates. 

Q. Standing in whose name ? 

A. In the names of several of my friends. 

Q. But it is under your control, and ready to be delivered upon 
a settlement of the account? 

A. Precisely so, every share. 

Q. Did Mr. Sibley have any authority from you to act in the 
matter, or purchase any of this Torch Lake stock? 

A. None, whatever. On the contrary, I protested against the 
purchase of this Torch Lake property until the balance was paid 
up. 

Q. No. 44 is money paid for renewal. Will you look at those 
notes and see whether those are the notes for which you charge the 
renewal ? 


23—814 


i 
| 
' 
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A. Yes, sir. There are memorandums in my own handwriting, 
besides endorsements. 

Q. Was that amount t paid for renewal ? 

A. Yes, sir. 


The notes referred to are here marked Exhibits 43 and 44, and 
offered in evidence. 

Exhibit 43 is a note for $5,000, dated at Boston, Feb. 12th, 1867, 
payable six months after date to the order of Elisha T. Loring, and 
signed by Chas. H. Palmer. On the lower margin of the note is 

the following: “ Notify E. T. Loring, 11 Change avenue, Bos- 
265 ton.” The note upon its back bears the endorsement of 
Elisha T. Loring, and of Amos Otis, cashier. 

Exhibit 44 is a note dated at Boston, Feb. 25th, 1867, for six 
months, payable to the order of Elisha T. Loring, for $5,000, and 
signed by Charles H. Palmer. Across the face of the note is the 
following pencil memorandum: ‘“ Renewed Aug. 9.” Note bears 
upon its back the endorsement of Elisha T. Loring, and Amos 
Otis, cashier. 


Q. Nos. 46, 53, 88; assessments upon Adams stock ? 

A. All of the same character. 

Q. What do you know about the amount of stock; let me ask 
you first, where are, the reeords of the Adams Co. ? 

A. I presume the record is in New York. There were 1,420 
shares held in my possession for Frue and Palmer, and assessments 
were paid on that. 

Q. Will you state whether the papers I now show you are the 
receipts for the assessinents charged upon the stock. 

A. I know that is Mr. Burr’s signature, and that they are receipts 
charged for assessments. , 

The papers referred to by the witness are offered in evidence, and 
marked Exhibits 45, 46, 47. 

Exhibit 45 is a receipt dated Boston, November 10, 1868, and 
acknowledges the receipt from C. H. Palmer, by E. T. Loring, of 
$1,424.14, being in full for third assessment of one dollar a share 
upon 1,420 shares, $4.14 being for interest. | 

Signed, LAFAYETTE BURR, 
| Treasurer. 

Exhibit 46 is a like receipt dated Boston, Dec. 17, 1867, as re- 
ceived from the same parties, $4,315.50, for second assessment of 
three dollars a share on 1,420 shares, interest being $55.50. 

Signed, LAFAYETTE BURR, 
Treasurer. 


Exhibit 47 is a like receipt dated Boston, Sept. 19, 1867, as re- 
ceived from the same party, $2,912.90, for first assessment of two 
dollars a share upon 1,420 shares of stock, interest $72.90. 

Signed, LAFAYETTE BURR, 


Treasurer. 
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266 The above are all receipts from the Adams Mining Co. 


Q. Please look at Exhibit 6, already in the case, and say 
whether any portion of these assessments are charged in the ac- 
count of Mr. Palmer? 

A. September 19th, assessments paid, $2,912.90 and $4,315.50. 

Q. State whether those are two of the same items covered by the 
receipts ? | 

A. Yes, sir. 

Q. And I understand you to say that copies of this account have 
been furnished to Mr. Palmer long ago. 

A. Yes, sir; long ago. 


EXHIBIT NO. 48. 


ELISHA T. LORING, IN ACCOUNT WITH CHAS. H. PALMER. 


1866. DR. 
Oct. 19. To cash received from H. Bigelow_- ~~~ _...-- $10,000 00 
Nov. 3. “* 2 ee Pa MBRES. Is oa -{ e 
17. ** sundry drafts from W. _B. RMR 
Dec. 10. “ e Vie daubeiinachaialiaiesia, 
1867 
oe; Fi = Oe ee i ee 
a = a sia eet e 4,000 00 
9. * ‘ peceived from H. Bigelow............... 8,000 00 
20. ** sundry drafts from W. ION gc ceevcaeaccuencicn 18,500 00 
; wii $62,145 00 
Feb. 4. “ sundry drafts from W. a aaa lies tlh 
a “ 4 mlnepipinndinapaind 9,954 O08 
23, « ‘4 T ROCIO 
Mar. 23. “ cash on H. B.’s account, Secs. 35 and OO oi 1,259 16 
23. ** 4 on acc’t for lands_.... 2,740 84 
28. ‘* ree’d from Ossipee Mining Co. for land with 
OIE aiid wisaans GE Re Ci CN Re Se de ee 25,429 17 


23. “ eash rec’d from New York on ace’t C. 


i. Peer, F. Males ncuen< ss dada $78 52 
23. ** ensh ree’d from New York on acc’t re 

H. Palmer, Anthony & Hall._.... 1,183 08 
23. ** eash ree’d from New York on account 

C. H. Palmer, Anthony & Hail 1,190 20 
23. “© eash.ree’d from New York on account 

©. H. Palmer, A. H. Sibley.....~-- 2.500 00 


———————-» 4.951 80 
8. *“ eash of Jos. W. Clark on account of his interest 


in Secs. 35 and 36._-- pike tam bitiienmagtain 62° 69 
April 1. “ cash, account W. B. F., Houghton Bank, pay- 

CO ER Se . 1,500 00 
267 


8. “ eash received from Jos. H. Cotton for 500 shes. 
Kearsarge, lroquois, and int’st with assess- 
Re EET atl le: | nn ae 
3. * cash received from ra H. Sibley note of $2 340. 12 2,328 33 
3. ** eash received from draft on Ossipe e Mining Co. 


order of W. B. Frue _._-_- atitiiaied, «ne 
3. ** eash received from draft on South Pey Wi abic C op- 

per Co., order of W. B. Frue- Ties 500 00 
8. “ eash received from draft on Adams Mining Co., 

NO i eepeia wale 500 00 


17,863 60 


180 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 
1867. 
April 8. To cash received from H. potent ace’t of stock 
of Henry D’Aligny - ‘ dad $2538 88 
8. “ cash received from draft on Kearsarge Mining 
ee a, Of Oo fF 
38. ** cash reccived from a on So. Pewabic Min- 
ine Co., order of W. DB. Fre... cncos« 1,250 00 
3. “ cash ree’d from draft on Adams Mining Co., 
orager of W. B. Frue ......-- ame nee 
11. *“* cash due on 1,800 shs. Kearsarge » stoc k, at $% per 
Sara, Wite Wtetess ... cnc cucs. 1,320 00 
Jit ll. “ cash due on 1,800 shares Kearsar ge stock assess- 
ments at 50c. per share. ane se 900 00 
11. ** cash due on 2,250 shs. Ossipee stock at $14 per 
I: SIR SS ecicstimae 5,120 00 
11. ** cash due on 2,250 shs. Ossipee stock assessment 
at $2 per share mienige ee me 
’ $16,390 56 
ll. * cash due on 2,000 shs. Secs. 35 and - or +), in- 
terest in the property ._--—_- aOR . 2,528 75 
- 11. ** cash due on 750 shs. Ossipee stock, ace’t E. D. 
NO a a 
11. ‘* cash due on 750 shs. Ossipee stoc ke ‘assessment, 
ace’t S. D. Brignam, with in’t .........-.-.- 1,500 00 
11. ** cash due on 750shs. Kearsarge stock assessment, : 
ace’t E. D. Brigham, with in’t at 50c._..___- 375 O00 
11. “ ecash due on 1,000 shs. Secs, 35 and 36 stock as- , 
sessment, ace’t E. D. Brigham, at $1}_..-... 1,261 87 
Mar. 29. ‘* cash due from note of C. C, Douglass, $2,340.12 2,326 38 
29. ‘“* cash received from Jas. H. Cotton, ace’t of his 
a Kk ne: 
a 10,284 92 
Apr. 18. “ cash, amount of draft favor of John Senter, 
ee Pe Ee ae ale ans ideala ; 1,400 OO. 
13. “* cash, amount of draft favor of W. B. Frue.___- 1,500 00 
268 
May 1. To2,400 shs. Iroquois stock, at Gohek on ace’t of land 
I Ts 1,200 00 
June 25. ‘** draft on Dupee, Beck & Say wit ace’t of S. Man- 
I ia cciiitaisk ieaietr dice EO Re ae ae Ee a 820 00 
27. ‘* draft on Hecla Mining a ie ial aati 150 00 
27. * oe Hancock Mining Co-_--..- paar Se 20 00 
27. * v6 SOO BE CP ncn cnrnvnncee Ss 641 98 
a. * “ Franklin Mining Co..---...~--~-- allie 777 94 
co 6,509 92 
July 12. ** a Duncan & Sherman, received from John , 
a TIRE) SRParar ete eee 360 83 
12. “ draft en Dupee, " Beck & Sayles, ree’d from Ss. 
Mandlebuum._:__. wie ieadaed 485 05 
12. “* draft on 8S. P. Brady, $443 33, expense collect- 
ing $1 1 AS Cri ES a ieee 442 22 
Aug. 6. ‘ amount rec’d from A. H. ‘Sibley on 1,470 shs. Os. 
sipee, with interest to date.____- -- 7,398 39 
Sept. 1. “ amount rec eived from A. H. Sibley $3. 982 70, 
interest $110 O02 (sales F. stoc k).._ sae deine 4,092 72 
1. ‘* amount received from 8S. Mandlebaum. his note. 1,000 00 
1. ‘* amount received for 75 shares Ossipee stock al- 
I siesiits eaiies 374 11 
i a ile, |) 
| 25,259 13 
$193,808 25 
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OR. 
By cagh paid H. BigeleW....<.<e+<«- paws _ $20,000 00 
‘drafts favor J. ES TRE a 1,000 00 
aa “ ittciines waa) re 
expenses to Pitts ee ae ia 50 00 
sundry telegrams this day— ~~~. ad 26 97 
cash on ace’t of lands bought in N. Y......... 3,856 21 
C20R PAIGE Ubes. Bi. FON cent: cocenccccnss FPG 
expense collecting draft on Chicago... ._. ....- 1 87 
6 a oe se sh in dilantin 1 16 
sundry telegrams to date._......-. a / 26 23 
express of mineral specimens -_ ~~ 1 65 
CROSS CORT GR isincie etn cetninn women 5 00 
cash paid on account of lands, 332,000; inter- 
in Sa A Na OE BRE. 82,392 00 
express on specimens.__......... » ip mabiiariadl 25 
COUR ce satin dicen tnindmwwen wiecdimis 8 91 
v4 sundry times 8 RR: 16 08 
draft favor A. Bs ninititlinninmniin emhne wens 3,200 00 
‘ a Spe area oe 
T r ER RE TIT ig 
cash paid for telegraphing---~~...-~-- i 8 04 
amount paid J. N. Dennison on account land. 40,000 00 


am’t paid assessment on 2,000 shs. Ossipee. at 


$3 50, with interest to date... - nate 
am’t paid assessments on 501 shs. Ossipee, at 
$3 50, account W. B. Frue.--- cea 
am’t paid assessment on 13,424 shes. Ossipe e, ut 
$2 00 per share, account C. H. P. and 


I ee file ea 


am’t paid assessment on 4,000 shs. Ossipee, at 


7,060 67 


1,768 


26,848 00 


$2 00 per share, acc’t H. B............... 8,000 0 
am’t paid assessment on 75 shs. Ossipee, at $2 00 
per share, aco’t . D. A...........- insshietile 150 00 
am’t paid H. Bigelow to bal. his ace’t with C. 
RE TE ANE ee AOE A TO ET eo 96 99 
am’t paid assessment on 5,000 shs. Kearsarge 
stock, at $2 00 with interest.—- 10,116 66 
am’t paid assessment on 2,211 shs. Kearsarge 
stock, at $2 with interest, acc’t of W. B. F. 4,473 59 
am’t paid assessment on 750 shi. Kearsarve 
3% k, at $2 00 with interest, account of 
A ee ae Tee sintinaic icietiniatie : Gee ae 
am \ paid assessment on 500 shares K earsarge 
ae at $2 OO with interest, account of 
EE CR SPREE Oe os Ea a ee 1011 61 
am’t + eld assessme ent on 1,688 shares Ke ‘arsarge 
stock, at 50c., account H. B._-. Tene TOE 844 00 


2.239 shares Kearsarge 


H. P., W. B. Frue and 
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am’t paid assessment on 
stock, account of C. 
I otitis eta 

am vt paid draft favor A. H. Sibley pase 


+s +s 
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$2,457 15 


90,135 40 


26.210 35 
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1867. 
June 25. ‘ cash assessment of $1 50 on 375 shares Ossipee 
SRGGT, Ts: SEGREOOONE oc ictnninvnibiinnnne $562 50 
25. ‘ cash interest on assessment, $562 50, from Feb. 
i vast dis cichtiititns-2 patiinceentintenmeceionn 18 59 


z8. ‘* cash assessment on 250 shares Ossipee stock, 
Peleg Hall, at $1 50, omitted when issued - 375 00 
28. * cash interest on $375 from Feb. 1 to date__-- 9 16 


270 
July 1. Toerror to his credit, assessment on 1,800 shares 
Kearsarge stock (equal to cash April 11)- 900 00 
1. “ paid assessment on 250 shares Ossipee stock, 


RE Ee 0. i ccictecntnenmninaiin gen inctinn iemiieminnii 384 16 
Aug. 6. ‘ paid assessment on 1,470 shares Ossipee stock, 

eemened Ge A. Th. Be ccccnecoctianin 2,275 65 
Sept. 1. ‘ paid assessment on 75 shures Ossipee stock, 

assigned to Wood, with interest...._.--~_- 116 51 


8,676 32 


$193,808 25 


Balance due September Ist, 1867................-..... $11,105 81 

1867. 
Dec, $1. By Galanes interest due Gept. 1.2 cnc conece soe 2,030 72 
oi. * Oto: ftewent Ges Bet: Sl, $067 cccccccnccendemnees 306 52 


$13,442 05 


Q. Did he at time such account was furnished make any ob- 
jection to those meng ? 

A. No, sir. 

Q. When did he first raise any objection ? 

A. After the company was insolvent. 

Q. When was that? 

A. It must have been about 1870, I guess. 

Q. That is the first time that he made any claim ? 

A. The first time that he made any dispute about the claim for 
assessments, until he was fully aware that the company must fail; 
he did object then. 

Q. 1 now call your attention to yourcredit account No. 44, where 
you have credited Mr. Palmer with the sale of 1,420 shares. State 
when that was sold and what you got for it. 

A. I can’t recollect the exact date when it was sold, except I refer 
to the paper that I have here. 

Q. Was it sold at the date you have it? 

A. No doubt it was. 

Q. July 16th, 1872; is that the time it was sold ? 

A. Yes, sir. ' 

Q. And what was it sold for ? 

A. $1.664. 
271 Q. To whom? 
A. To a gentleman by the name of Stanton, in New York. 
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Q. Was that a genuine sale—have you had any interest in the 
stock since that time? 

A. None whatever. I had a few shares in South Pewabie— 

Q. Never mind that. Was that all that could be sold for at that 
time ? 

A. Yes, sir. 

Q. Was that all it could be sold for? 

A. All it could be sold for. We thought we were very for- 
tunate. Had it been sold to parties who did not bave South Pewa- 
bic, they would not have got one dollar a share for it. 

The examination was here adjourned until 10 a. m. to-morrow. 


Elisha T. Loring recalled, and examination continued. 


Mr. Waker. Look at No. 57 of your debtor account, and state 
whether the exhibits now shown you, two notes of $5,000 each, were 
the notes which were renewed at that time? 

A. They are; and my note made at the bottom and endorsement. 
The others were, and at the time were renewed with other notes. 


The notes referred to by the witness are marked Exhibits 49 and 
50. Exhibit 49 being a note dated at Boston, July 12th, 1867, for 
$5,000, payable six months after date to the order of Elisha T. 
Loring, and signed Chas. H. Palmer, ‘‘ due February 12-15, at No. 
11 Change ave.,” having a pencil memorandum on its face * re- 
newed Feb’y 11.” Upon the back is the following endorsoment : 
‘* Pay to the cashier of the First National Bank, Yarmouth, on the 
12-15 Feb’y, 1868. Elisha T. Loring.” ‘ Pay E. A. Presbrey, 
Esq., cashier, or order. Amos Otis, cashier.” 

Exhibit 50 is a note dated Boston, July 25, 1867, for $5,000, pay- 
able six months after date to the order of Elisha ‘T. Loring, due 

Feb’y 25-28, signed Chas. H. Palmer. Pencil memorandum 
272 on face, * renewed Feb’y 11.” The following endorsement on 

the back: “ Pay to the cashier of the First Natl’ Bk., Yar- 
mouth, on the 25-28 Feb’y, 1868. Elisha T. Loring.” ‘“ Pay 
T. A. Presbrey. Amos Otis, cashier.” 


Q. Look now at No. 60 of your account and say whether the Ex- 
hibit I now show you is the note that was then taken up and 
renewed ? 

A. It is; having a pencil memorandum and my endorsement. 


Paper referred to is marked Exhibit 51, and offered in evidence, 
being four months’ note for $5,000, dated Boston, Nov. 12, 1867, to 
the order of Loring, signed Chas. H. Palmer, with pencil memo- 
randum on face: “ Renewed Feb’y 29,” endorsed on back, “ Elisha 
T. Loring.” 


Q. Look at No. 62 of your account and see whether the Exhibit 
I now show you was the note that was then taken up by renewal ? 

A. Yes, sir; having my memorandum in pencil and endorse- 
ment. 
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Paper offered in evidence marked Exhibit 52, being a $5,000 note, 
dated Boston, Nov. 5, 1867, at four months, to order of Elisha T. 
Loring, signed Chas H. Palmer. Pencil memorandum on face : 
“ Renewed Mar. 7.” Endorsed, “ Elisha T. Loring.” 


Q. Look at No. 63, and see whether the note I now show you is 
not the note that was paid and there charged ? 

A. It is, sir. 

Paper offered in evidence, marked Exhibit 53, being a note of 
$5,000 for four months, to the order of Elisha T. Loring, dated 
Boston, Nov. 16,.1867, and signed Chas. H. Palmer. Endorse- 
ment on face: “Send notice to E. T. Loring, 31 Kilby street, Bos- 
ton.” On back, endorsement of Elisha T. Loring. 


Q. Look at No. 66 of your account and see whether the note I 
now show you was the one there charged ? 

A. It is, having my memorandum at the bottom and endorse- 
ment. 


Marked Exhibit 54. Being a note for $5,000 at four months, to 

the order of Elisha T. Loring, dated Boston, December 

273 16, 1867, signed Chas. H. Palmer. Mem. on face: “ Notify 
No. 11 Change Ave.” Endorsed, “ Elisha T. Loring.” 


Q. Look at No. 67 of your account and the note I now show you, 
and say whether the note is the one there charged ? 
A. It is, having my memorandum and endorsement. 


Note marked Exhibit 55, and offered in evidence. Being a note 
for $5,000 at four months, to the order of Elisha T. Loring, dated 
Boston. December 23, 1867, signed Chas. H. Palmer. Mem. on 
face. ** Notify No. 31 Kilby street.”” Endorsed, “ Elisha T. Loring.” 


Q. Look at No. 71 of your accout and the Exhibit I now show 
you and say whether that note is the one there charged ? 

A. It is, with my memorandum. 

Note offered in evidence, and marked 56, being a note for $5,000 
at four months, to the order of Elisha T. Loring, dated Boston, 
April 11, 1868, signer Chas. H. Palmer. Mem. on face. “ Notify 
81 Kilby street.” Endorsed, “ Elisha T. Loring.” 

Q. Look at No. 72,and the note now shown you, and say whether 
it is the one t thers charged and paid ? 

Q. [A.] It is so, having my endorsement. 

Note offered in evidence, and’ marked Exhibit 57, being a seven 
months’ note fur $5,000, to the order of Elisha T. Loring, dated 
Boston, January 12, 1868, signed Chas. H. Palmer. Mem. on face. 
“«P. N. P., August 15, 1868, 2 C. F.” - Endorsed, “ Elisha T. Lor- 
ing, and Amos Otis, cashier.” 

Q. Look at No. 73 of your account, and the Exhibit now shown 
you, and see whether that is the note there charged ? 
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A. It is, being my memorandum and my endorsement. 

Note marked Exhibit 58, and offered in evidence, being a note 
for four months’ for $5,000, order of Elisha T. Loring, dated Bos- 
ton, April 20, 1868, signed Chas. H. Palmer. Mem. on face. 
“ Notify E. T. Loring, 31 Kilby street.”” Endorsed, “ E. T. Loring.” 

Q. Look at No. 74 of your account, and the Exhibit I now show 

you, and see whether that is the note there charged ? 
274 A. It is, with my endorsement. 

Note marked Exhibit 59, and offered in evidence, being a 
seven-months’ note for $5,000, order of Elisha T. Loring, dated 
Boston, January 25, 1868, signed Chas. H. Palmer. Endorsed 
Elisha T. Loring, and Amos Otis, cashier. 

Q. Look at No. 75, and the exhibit now shown you, and say 
whether it is the one there charged ? 

A. It is so, having my endorsement. 


Note marked Exhibit 60, offered in evidence, being a six months’ 


note, order of E. T. Loring, $5,000, payable at any bank in Boston, 
dated Boston, February 29th, 1868, signed Chas. H. Palmer. Mem. 
on face. ‘ Notify E. T. Loring, 31 Kilby street.’’ Endorsed, *‘ Elisha 
T. Loring, Lafayette Burr. Pay Edward Tyler, Esq., cash. or or- 
der, T. H. Miles, cashier.” 

Q. Look at No. 76, and the exhibit now shown you, and see 
whether it is the one there charged ? 

A. It is, having my memorandum and endorsement. 

Note marked Exhibit 61, and offered in evidence, being a four 
months’ note for $5,000, to order of Elisha T. Loring, dated Boston, 
April 28, 1868, signed Charles H. Palmer. Mem. on face. ‘“ Notify 
KE. T. Loring, 31 Kilby street.” Endorsed Elisha T. Loring. 

Q. Look at No. 77, and the exhibit now shown you, and see 
whether that is the one there charged ? 

A. Yes, sir, having my memorandum and endorsement. 

Note marked Exhibit 62, and offered in evidence, a six months’ 
note for $5,000, order of Elisha T. Loring, dated Boston, March 
10th, 1868, signed Chas. H. Palmer. Mem. on face. ‘ Notify 31 

Kilby street.” Endorsed * Elisha T. Loring.” 
Look at the exhibit now shown you, and see whether that is the 
note charged as No. 79? 

A. Yes, sir, having my memorandum and endorsement. 

Note marked Exhibit 63, and offered in evidence, a four months’ 
note, $5,000, to order of Elisha T. Loring, payable at North National 
Bank, dated Boston, August 13, 1868, signed by Palmer. Mem. on 

face. ‘ Notify 31 Kilby street.” Endorsed Elisha T. Loring. 
276 Look at No. 80 of your account, andthe exhibit I now show 
you, and see whether that is the note there charged ? 
24—814 
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A. Yes, sir, having my memorandum and endorsement. 


Note offered in evidence, and marked Exhibit 64, being a four 
months’ note, to the order of Elisha T. Loring, for $5,000, signed 
Chas. H. Palmer, and dated at Boston, Aug. 17th, 1868. Mem. on 
face. ‘ Notify E. T. Loring, 31 Kilby street.” Endorsed “ Elisha 
T. Loring.” 

Q. Look at No. 82, and the exhibit now shown you, and see 
whether it is the note there charged ? 

A. It is, having my memorandum and endorsement. 

Note offered in evidence, and marked Exhibit 65, being a four 
months’ note for $5,000, to order of Elisha T. Loring, and dated 
Boston, Sept. 3, 1868, signed Chas. H. Palmer. Mem. on face. 
* Notify E. T. Loring, 31 Kilby street.” Endorsed Elisha T. 
Loring. 

Q. Look at No. 83 of your account and the exhibit now shown 
eyou, and state whether that is the note there charged. 

A. It is. 

The note marked Exhibit 66, and offered in evidence, being a four 
months’ note for $5,000, to order of Elisha T. Loring, dated Boston, 
Sept. 12, 1868, and signed Chas. H. Palmer. Mem. on face in lead 
pencil. ‘ Notes from Aug. 1 to Dec. 31.” Endorsed “ Elisha T. 
Loring.” 

Q. Look at No. 84 and the exhibit now shown you, and see 
whether that is the note, the renewal of which is charged in this 
item ? 

A. It is. 

Note marked Exhibit 67, and offered in evidence, being a note of 
six months to order of Elisha T. Loring, $5,000, signed Chas, H. 
Palmer, dated Boston, Aug. 25, 1868, the date and amount being 
erased on the note. The following mem. across the face, also erased : 
“‘ Notify KE. T. Loring, 31 Kilby street, Boston,” and having the fol- 
lowing endorsement on the back which has been erased: “ Elisha 
T. Loring. Pay Edw. Tyler cash. or order. . Geo. H. Snow, cash.” 

Q. Look at No. 85 on your account, and at the exhibit 
276 now shown you, and say whether that is the one there 
charged as paid? 

A. It is the one charged in my account as No. 85. 

Note offered in evidence, marked Exhibit 68, being a six months’ 
note for $5,000, signed Chas. H. Palmer, dated Boston, Aug. 18, 
1868. Mem. on tace: * Notify E. T. Loring, 31 Kilby street.” 
Also pencil mem. on face: * Due Feb’y 18.” Endorsed Elisha T. 
Loring, Amos Otis, cashier. Stamp on face: “ Paid at the National 
Bank of Redemption of Boston.” 

Q. Look at No. 86 of your account and the exhibit I now show 
you, and see whether that is the note there charged as paid ? 
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A. Yes, sir. 

Note marked Exhibit 69, and offered in evidence, being a seven 
months’ note to order of Elisha T. Loring for $5,000, dated Boston, 
July 28, 1868, signed Chas. H. Palmer. Mem. on face: “ Notify 
K. T. Loring, 31 Kilby street, Feb’y 28, Feb’y 29, notes of ’68 to 
Aug. 1.” Stamp on note: “ Paid at the National Bank of Re- 
demption of Boston.” 


Q. Look at No. 89 of your account and at the exhibibit I now 
show you, and see whether it is the note there charged as paid. 
A. That is the one; having my memorandum and endorsement. 


Note offered in evidence and marked Exhibit 70, being a six 
months’ note to order of Elisha T. Loring, $5,000, payable at any 
bank in Boston, dated Boston, Feb. 10, 1869, signed Chas. H. Palmer. 
Mem. on face: * Notify E. T. Loring, 31 Kilby street.” Due Aug. 
10, 13, 69. Endorsed, “ Elisha T. Loring and Amos Otis, cashier. 


Q. Look at No. 90 on your account and see whether the exhibit 
I now show you is the note there charged as paid? 
A. Yes, sir. 


Note marked Exhibit 71 and offered in evidence, being a seven 
months’ note to order of Elisha T. Loring, payable at any bank 

277 in Boston, dated Jan. 25, 1869, signed Chas. H. Palmer. 
Following mems. on face: * Notify E. T. Loring, 31 Kilby 
street. Due Aug. 25, 28, 69." Endorsed E. T. Loring. Pay H. 
Hobbs, acting cashier, or order. Geo. H. Snow, cashier. Paid at 


Suftolk National Bank. H. G. Hunt, teller. 


‘You have incidentally mentioned, and I will now ask you to state, 
whether all these notes that have been introduced in evidence were 
taken up and paid by you? 

A. They were, sir. 

Q. All of them discounted ? 

A. Yes, sir; no doubt of it. 

Q. For what purpose were those notes executed to you by Mr. 
Palmer ? 

A. For the purpose of furnishing him with funds in his opera- 
tions. 

-Q. How was it about their being given to you for your accommo- 
dation ? 

A. Not in any one instance. I might add still further that Mr. 
Palmer never signed a note as promisor in my favor. 

Q. These, then, are in the way you have mentioned ? 

A. Well, yes; I mean that there were no notes discounted for 
me as an accommodation, having Mr. Palmer’s name on it. 

Q. State whether you have asked or received any aid from Mr. 
Palmer to raise any money on your own account, or for your own 
purposes ? 

A. Ishould say not from recollection, but I have an indistinct 
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impression that the man who managed the bank where I lived—an 
intimate friend of mine—that in an emergency I signed a note as 
promisor, and they required an endorser. It is my impression, in 
that bank only, Mr. Palmer may have endorsed it. I have an im- 
pression of that kind. 

Q. How was it about your being, during the time covered by 
these notes, in the habit of endorsing for Mr. Palmer for his opera- 
tions, in advance of what you owed him ? 


Objected to. 


278 A. I think that is easily answered. Mr. Palmer, if you 

take into account the notes falling due at the time, was al- 
ways indebted to me. For instance, at a certain date the notes 
discounted might exceed the amount charged; but taking into 
account the notes outstanding at that time endorsed by me, it over- 
balanced. 

Q. How was it about these notes being signed in blocks and left 
with you to be used without any reference to Mr. Palmer’s interest ? 

A. I have no knowledge of any transaction of that kind, I never 
was made acquainted with it until this time. Mr. Palmer’s corre- 
spondence shows distinctly— 

Q. You need not state that. The question is whether notes were 
signed in blocks and left with you to be used by you for your con- 
venience ? 

A. None whatever; none in blocks. In fact I have no recollec- 
tion of more than two being left in my hands. 

Q. Where were those notes principally executed ? 

A. Here in Boston, nearly all. . There were exceptions of course. 
I might say nearly all were in Boston. 

Q. Do yon remember whether any of them were sent to you from 
Lake Superior? 

A. No, sir; on Dee. 11, 1867, Mr. Palmer enclosed two notes to 
me from Pontiac. 

Q. Will you state upon what basis you have charged interest in 
your account? 

A. The interest charged to Mr. Palmer was originally, I think, 
seven per cent., but in times of pressure for money, when I was 
paying nine and ten per cent., for my own accomodation, the banks 
were charging me, on Mr. Palmer’s notes, eight per cent. I then 
stated to Mr. Palmer, I think it just and proper you should allow 
me eight per cent., on our accounts, to which he agreed. 

Q. Is there any difference as to the rate of interest between the 
debtor and credit. sides of the account ? 

A. There is. 

Q. How did that originate ? 

A. It arises from the practice of bankers charging one per 
279 cent. more than they credit, unless there be a reserve kept in 
the bank. -I have done that. : 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 189 


Q. What do you know in relation to the item charged to’ you in 
Mr. Paimer’s account, $610.72, received from his son ? 

A. [ know nothing whatever; I have no knowledge of any such 
transaction. 

Q. You have no recollection upon that subject and no account 
of it? 

A. None whatever; I can only say this, that if such a payment 
had been made it would have been credited at the time. 

Q. Up to what time were your books destroyed ? 

A. Mr. Burr took charge of my books in 1868. All. transactions 
prior to that tine which I made a record of were burned. 

Q. What time in 1868? 

A. My impression is that Mr. Burr took charge of my books in 
Jan., 1868. 

Q. Had he been in your office before that, and if so in what ca- 
pacity ? | 

A. Yes, sir; he had been there as secretary and treasurer for 
three or four mining companies. 

Q. Previous to that time had he any duties connected with your 
private business ? 

A. No, sir. 

Q. Who kept your books previous to Mr. Burr’s taking charge 
of it? 

A. Myself; I knew enough of book-keeping to charge when I 
paid out, and credit when I received. 

®. That is about all? 

A. That is about all; I don’t think I have ever wronged a man 
out of a dollar, for want of knowledge. 

Q. Mr. Hadley was in your employ, and drew up these papers? 

A. Yes, sir. 

Q. Will you state how he came to draw up the paper—first as to 
the allotment of stock ? 

A. Of course I state according to my recollection. By 

280 memorandum agreed upon between Mr. Palmer and myself, 

and the statements here presented were placed before Mr. 

Palmer and talked over from time to time, and no objection was 
ever taken to them by Mr. Palmer. 

Q. How was it about their being assented to? 

A. Why, of course, I considered that as assented. 

Q. I don’t wan’t your reason; just answer the question. 

A. Ask the question again. 

Q. How was it about his assenting to them? 

A. Yes, sir; they were assented to; and I[ ought to add further 
that the allotment of stocks made to the Boston gentlemen was 
made upon that basis, and no exception. 

Q. Will you look at Exhibit 48, and state from what data that 
account was made up by Mr, Hadley? 

A. Made up from memorandums I furnished him from day to 
day, according to the best of my recollection. 
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Q. Will you state where and how the original of that account 
was kept ? | 

A. It was kept on a sheet of paper of that form, (illustrating, ) 
and shown to Mr. Palmer from time to time, and copied into my 
book, which was burned in the fire. 

Q. How came it to be kept in the name of Mr. Palmer ? 

A. That is rather an intricate question. Mr. Palmer and the 
other Boston gentlemen were frequently at my office, and I remarked 
to those gentlemen that I could not think of opening a separate ac- 
count with all the parties interested, and finally it was consented with 
them that I should make Mr. Palmer the principal point to con- 
centrate on; that I should charge Mr. Palmer the full amount paid 
out on lands and for the assessments paid out, and credit Mr. 
Palmer with all received from Mr. Frue or other sources, but the 
stock allotted to Palmer, Frue, and associates was charged to him. 


‘Mr. Palmer was credited with all the amount received. The Bos- 


ton gentlemen, I believe, paid their assessments. 

Q. State what knowledge Mr. Palmer had of the account being 

thus kept ? 
A. Well, he saw it from day to day in my office. He 
281 was here most of the time—for some months during the 
winter of 1866-7. 
Any objection made to keeping the account that way ? 
. None whatever. 
When did you know of the first objection ? 
. In June, 1867. 
Where ? 
. In Lake Superior. 
. What can you say as to copies of that account being furnished 
to Mr. Palmer? 

A. It was furnished to him. 7 

Q. Mr. Palmer has charged you in his account, under date of 
March 23d, No. 13 of Mr. Palmer’s debtor account, “ Profit on 
sales of stock made by Mr. Palmer to Peleg Hall, the proceeds of 
which were paid to Mr. Loring.”” What can you say about that 
item; has that already been accounted for ? 

A. The whole of the proceeds—the gross amount paid by Hall— 
was placed to Mr. Palmer’s credit. I have never gone into the 
profits. 

Q. But the proceeds of the sale were paid to you ? 

A. Yes, sir; and appears in Mr. Palmer’s account. 

Q. Then the proceeds of that sale are credited in your credit 
account, item No. 16, are they ? 

A. Yes, sir. 

Q. And the next number, 14, of Mr. Palmer’s debtor account is 
‘‘ Profits on stock sold to Cotton.” State whether the gross pro- 
ceeds of that sale are included in your credit item, No..17? 

A. They are. , 

Q. And all the proceeds ? 
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A. And all the proceeds. I can’t say positively now, but it is 
my impression that Cotton had the right to take 500 shares of Iro- 
quois, and it is included in that item. 

Q. You don’t know whether it was all Kearsarge, then ? 

A. No; my impression is there were 500 shares of Kearsarge and 
500 Iroquois. 

Q. And that Iroquois was never organized, I thought ? 

A. It was not, but he had a right to take it. 
282 Q. But whatever the whole proceeds were, you credited 
them to Mr. Palmer? 

A. Yes, sir. 

Q. No. 15 of Mr. Palmer’s debtor account is charged with 9-10 
of the profits of stock sold Sibley and Douglas, $1,550? 

A. I know nothing about it. 

Q. Look at your credit account No. 18, and see whether that 
relates to the same transaction ? 

A. I presume it does. I say, “Sibley, etc.,” that is the amount 
I received from Sibley. . 

Q. That is the gross proceeds ? 

A. Yes, sir. 

Q. But you made no distinction between profits and costs? 

A. No, sir. 


At this point, at request of witness, the last three or four ques- 
tions are read to him, and he says that the answer should read: 
Received trom Sibley on Palmer’s account. 


Q. The charge is, on Palmer’s account, received from Sibley and 
Douglas ; what do you know about Douglas in that transaction ? 

A. Nothing more than what my accounts state; Sibley & Co., it 
means. 

Q. Was Douglass in company, or connected with Sibley ? 

A. No, sir. Evidently I must in this have included Doulass’ 
stock, 750 shares of Kearsarge that Mr. Palmer sold, and placed 
the receipts in my hands. 

A. At how much per share ? 

Q. $4.50 per share. 

Q. Do you know of any other sales to Mr. Sibley, or to Sibley 
and Douglas, than the ones you have given credit for? 

A. No, sir; noton Mr. Palmer’s account. 

Q. There is an item charged, No. 17 of Mr. Palmer’s account. 
“ Profits on sales of stock made by Palmer to 8S. Mandlebaum, pro- 
ceeds paid to Loring ?”’ 

A. I know nothing about it. I won’t say it is not so. I have no 

recollection of it. 
283 Q. What can you say whether Mr. Palmer is entitled to the 
credit for it; that is the point? 

A. This grew out of the manner in which the omnibus account 
was kept. I never charged him for Mandlebaum stock, and there- 
fore he is not entitled to that. He has charged it to profits. The 
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thing to my mind is perfectly clear. Mandlebaum did have some 
Kearsarge stock, and he paid for it in the manner described. It 

was not credited to Mr. Palmer, because the stock was never 
charged to Palmer in the private account. 

Q. Was it in any account charged to Palmer? 

A. Charged in this. 

Q. But charged as all other stock was? 

A. Precisely so. You will find that the same with a good many 
others there. Of course I could not credit him. 

Q. In No. 12 of Mr. Palmer’s account he has charged you with 
$3,475, being a portion of the $10.000 sent you. In the account 
being Exhibit 48, you have credit cash $10,000. What can you say 
as to Mr. Palmer’s separately being entitled to credit for the amouat 
| named, $3,745 ? 

3 A. I would say that I never had any knowledge w beinwanal such 
He ti a transaction. I see his account, and it stands in the same relation 
precisely as Mr. Mandlebaum’s claim. 

Q. It was received upon the general omnibus account ? 

A. General omnibus account. I knew nothing of it until I saw 
it there. 

Q. Mr. Palmer, in his credit account, has credited you, a few | 
days previous to this date, with $3,000 on his own account, that 

Bie you had not charged to him; what do you know about that ? 

ieue A. All a mystery to me. 

| Q. But is not that the same charge in what is called the omni- 

Omin bus account at about the same date ? 

| Q. That I don’t recollect. 
Q. State whether you find such a charge made in the omnibus 

Bie account, being Exhibit 48 ? 

Pet Tt A. Yes, sir; I find an entry here under date of December 28th, 
$3,000, but that is not January 7th. 

284 Q. His credit to you is of that date, but his charge to you 
is afterwards ? 

A. Undoubtedly that money was paid to Mr. Palmer. 

Q. Inow call your attention to the statement Exhibit B, connected 
with Mr. Palmer’s account, being a charge for the proceeds of the 
Franklin stock, going back to 1861 ? | 

A. I have seen it. : 

Q. Commencing in 1858 ? 

A. ‘Yes, sir. : 

Q. What can you say in relation to that claim? 

A. I can say in relation to that claim, in 1858 there were com- 
munications between me and Mr. Palmer as to the Franklin ‘stock, 
as to that account it is alla myth. Inever knew anything about it 
until it was presented here. 

Q. State whether previous to the commencement of the account 
filed in this case, which dates in 1865, you had had a settlement 


with Mr. Palmer? 
A. In full. 
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Q. And how long previous to 1865 had passed that you had no 
dealings ? 

A. To the best of my recollection, two years. 

Q. Until the filing of this account state whether Mr. Palmer has 
ever made any claim upon you or demand in any way for the pro- 
ceeds of the Franklin stock here charged ? 

A. None whatever. : 

Q. What can you say as to having received Franklin stock, or its 
proceeds, belonging to Mr. Palmer, which you have not accounted 
for ? | 

A. The account was equalized and closed, the whole transaction 
relating to that stock. 


Question repeated. 

A. I will say that nothing was received which was not embraced 
in the settlement of the account of that stock, nothing since has been 
received, 

Examination was here adjourned until July 23d,.10 o’clock, 


a. Mm. 
285 JULY 23p, 10 O’CLOCK A. M. 


Examination of the witness Loring continued. 

The Wrrness. I wish to correct what I said about commissions 
of one per cent. I met a partner of one ofthe first banking houses 
in the city yesterday, and to make sure that I was right I asked him 
what the practice of banks was in that regard, and he tells me that 
the practice has been changed somewhat since that time, but that 
one more objectionable to the debtor had been introduced, to wit : 
It is customary for the man to make a deposit, and at the time they 
agree upon a date of interest, which the banker shall pay him while 
that remains; but if the gentleman wants funds subsequent to the 
withdrawal of his deposit, they agree on the rate of interest, and be- 
sides all they are entitled to commissions on guarantee notes. 

Q. Look at that letter. This connects itself with item No. 27, 
being the 200 certificates of Ossipee. Look at that letter and see 
in whose handwriting it is, (handing a paper to the witness.) 

A. That is Mr. Palmer’s. 

Q. Whether it was received by you soon after its date ? 

A. It was. 

The letter referred to is here marked Exhibit 72 and offered in 
evidence, of which the following is a copy: 


KEARSARGE MINING CoMPANY, 
} CatuMet, Micu., Aug. 9, 1869. 
E. T. Lorine, Esa. 
Dear Str: I have two letters from you since my last. 
There has been an opening made_on sec. 7 south of Kearsarge, 
on the red amygdaloid. It is very rich and will make astir. John 
©. and David are looking for Lantern on Ossipee. 
25—814 | 


* * * 
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There is a prospect that the R. R. to L’Anse will be built, and I 

‘ believe it is pretty certain that our iron lands are valuable. I believe 
they have as good ore on as any at Marquette. I believe I 

286 can get at this matter this season. * * I received Ossipee 


mn 

, | stock, 209 shares, which was promised to Peters and King. 
i Ishall write you soon again. 

| Truly yours, CHAS. H. PALMER. 


Q. I now call your attention to Nos. 26 and 27 of the defend- 
| ant’s debtor account. Please look at the Exhibits [ now show you, 
purporting to be receipts for assessments upon QOssipee, and state 
whether those are the original receipts, and whether the assessments 
were paid by you in accordance with their terms ? | 
A. They were, and they were paid intu the hands of Mr. Burr, 
treasurer at the time. 
Papers referred to by the witness are offered in evidence and 
marked Exhibits 73, 74, 75, and 76. 
The following is a copy of Exhibit 73: 
$10,116.66. | 
Received of E. T. Loring on ac. of C. H. Palmer and others, ten 
thousand one hundred and sixteen 66-100 dollars, assessment on five 
thousand shares of Kearsarge stock, with interest from Feb. 1st to | 
April 11, 1867. 
LA FAYETTE BURR, Treas. 


The following is a copy of Exhibit 74: 
$1,011.66. | | 
Ree’d ot E. T. Loring, on ac. of C. H. Palmer, one thousand eleven 
and 66-100 dollars, for assessment on five hundred (500) shs. of Kear- 
sarge stuck, with interest from Feb. 1st to Apr. 11, 1867. (Divided 
between Hall, Bowen & Anthony.) 
LA FAYETTE BURR, Treasr. 


The following is acopy of Exhibit 75 : 
KEARSARGE Minine ComMPANny, 
Boston, Nov. 6, 1868. 
Received from E. T. Loring, trustee, ac. C. H. P., seven 
287 hundred and four dollars (44-100), the same being in full for 
the 1st assessment of two (2) dollars a share upon 425 shares 
of the capital stock standing in his name. 
$637 50 
66 94 interest at 6 per cent. 


$704 44 


LA FAYETTE BURR, 
Treas. Kearsarge Mining Co. 
The following is a copy of, Exhibit 76 : 
OssIPEE Minina Company, 
Boston, Nov. 6, 1868. 
Received from E. T. Loring, trustee, ac. C. H. P., ten hundred 


e 
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ninety-five dollars 56-100, the same being on ac. of the Ist assess- 
ment of 34 dollars a share upon 10,524 shares of the capital stock 
standing in his name. 

Interest at per cent. 


$1,095 56 
LA LAYETTE BURR, 
Treas. Ossipee Mining Co. 


Q. I now call your attention to the items from 96 to 99 of your 
debtor account, being charges to Mr. Palmer, of Torch Lake stock 
allotted to Frue,the first four items. Please state upon what ground 
you charged to Mr. Palmer the Torch Lake stock allotted to Mr. 
Frue and the assessments upon that stock ? 

A. The reason was because Mr. Palmer having bought all that 
stock in New York, drew on me for the cost of Lhe same, and stated 
at the same time that he was buying on Frue’s account, as well as 
those of his friends, and subsequently Mr. Frue, objecting to the 
payment of that stock, as a consequence I charged it to Mr. Palmer. 

Q. At the time when these negotiations were opened, state 
whether Mr. Palmer left with you a copy of a part of a letter 
from Mr. Frue upon that subject ? 

A. He did. That is the copy which Mr. Hadley made from the 

original (producing the paper). 
288 The paper is offered in evidence and marked Exhibit 77, 
of which the following is a copy: 


Hoveuton, Micu., Dec. 31st, 1866. 
Cuas. H. Pater, Esq. 

Dear Sir: Enclosed please find the following drafts on account 
of purchase land, to be applied on purchase of lands in Sects. 24 
and Penn. As I understand it, the purchase in 26 will be paid out 
of the treasury of Ossipee : 


nS I I es snares eteneeeeeianene $2,000 00 
“6 ties: i si tietimaneiscanetsen inti 1,025 00 
Adams ee. « cl eninge eee 875 00 
Beut: Pee GN Be Biotin con cocnnssauues me 150 00 
o“ 6 os a wisest aa 2.500 00 
6 6 +6 | ITS Pr 1,000 00 
Grand Portage “ TE a, ciieccasinunniestamemenen aaaainall 600 00 
1st Nat. Bank, Houghton, draft No. 2770, on Cent. Nat 
I ee csenuras ensmanenenininlailnaialiieed 3,500 00 
W. B. Frue on R. H. Rickard, Dec. 31st, 1866... -..- 6,000 00 
ae « « A. H. Sibley, delivered to C. H. P..--- 6,901 48 
ee ee «anes meneensenenianiis 600 00 
Conrad Kalb “ “* os ee Pe OER ee EPs Doses 250 00 


25,401 48 
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Q. Did Mr. Palmer show you the original letter of Frue’s at that 
time of which that is a part copy ? 

A. No, sir, he handed the original letter to Mr. Hadley, and 
Hadley copied such portions as Mr. Palmer directed. 

Q. Did you at the time know the contents of the original letter, 
except ae given in this extract ? 

A. No, sir. 

Q. When did you subsequently learn the contents of the entire 
ietter of Frue to Palmer? 

A. In Detroit, in 1874. 

Q. State whether the exhibit I now show you is a copy of the 
entire letter, as then exhibited. 


Hands a paper to witness. 
A. This was copied from the exhibits made in 1877, in the case 
of Frue vs. Loring. 


289 - Q. State whether you beiieve that to be a correct copy of 


the original letter ? 

A. Ido; ls guess Mr. Burr will confirm that. 

Paper referred to marked Exhibit 78, and offered in evidence, the 
following being a copy: 

ApAMS MINING CoMPANY, 
Hloventon, Micu., Dec. 31st, 1866. 
Cuas. H. Patmer, Esq. 

Dear Sir: Enclosed please find the following drafts on account 
of purchase of land, to be applied on purchase lands in sections 24 
and Penn. As I understand it, the purchase of 26 will be paid out 
of the treasury of Ossipee : 


Franklin na inane $2,000 00 
EER TSR Ete eg on + 1,025 00 
iit ft iden ear PE a ees» SCS Pi 875 00 
South Pewabic A ade inane 150 00 
eee A MO 
a “ cali Cpe REE Ra ea ae . 1,000 00 
CS ee ie | ee 600 00 
Ist Nat. Bank, Houghton, draft No. 2770 on Cent. Nat. 
a nth eocnsbeneanenines 3,500 00 
W. B. Frue on R. H. Rickard, Dec. 31st, 1866 .___ -__- 6,000 00 
s « 6 A. H. Sibley, delivered to C. H. P..... 6,901 48 
Wm. R. Noble on R. H. Rickard ..---. ---- Putas ST wath ay 600 00 
I es saan wviteresieatiantsenaioh 250 00 
| EIT EEA EET 


twenty-five thousand four hundred and one, 48-100 dollars. In ad- 
dition to this there will be $2,700 deposited with E. T. Loring by 
Henry Crocker for 300 shares Adams, provided he takes it on 
despatch sent to-day, in answer to his letter. As soon as the certifi- 
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cates for amount sold in Kearsarge and Ossipee are received here we will 
settle up these two concerns and forward the remainder of the money with 
enough to cover our first investment, and also the $2.00 per share for the 

treasury. In case it is absolutely necessary to raise more money 
290 forthwith to go into our purchase, you can take my contract and place 

it as collateral, and raise money onit. But believing some of the 
purchases will be on time, this may not be necessary—still if it is, 
you have the instructions. 

In regard to the Rhode Island engine, I do not know what to say, 
as [ infer from your letter it is not the intention to push mining to 
any extent this winter. If this is so I think we had better not take 
the engine at the price, as we will have time enough to get one 
early in the spring. “At the saw-mill they have about 30,000 feet 
logs on hand. I think it would be well to purchase them at a fair 
price; also getting the right to use the mill to cut them into lum- 
ber. The logs have been out some tune with the bark on, conse- 
quently they are considerably worm eaten, and I think ($6) six dol- 
lars a thousand would bea fair price for them. These we could 
have sawed out and hauled during the winter, so as to have lumber 
on hand next summer. 

There is nothing new from our explorations. In fact everything 
has been dead the past eighty days. Work will be again resumed 
on Wednesday. The show at South Pewabic and Adams still con- 
tinues good. Considerable copper again showing in the transverse. 

Hoping you will be successful in the purchase of Penn and 24, 
and wishing you a happy New Year, I remain, 

Yours truly, 


WM. B. FRUE. 


P. 8.—Sibley’s draft you will please present yourself. I have 
written him to that effect. 


Q. You have already stated in your examination that the stock of 
the Torch Lake Co., or so much of it as had been allotted to Mr. 
Frue and Palmer, was under your control, where it could be de- 
livered upon their paying your account ? 

A. I believe so. 

Q. Will you state whether those certificates of stock are the ones 
you refer to (presenting papers to witness) ? 

A. They are—that is, there may be some change in the cer- 

291  tificate, and in making thistransfer, I did it with a view to make 

it perfectly safe, to my sons, not to defraud my creditors, for 

I intended to pay all honest claims and interest at seven per cent. 
on them. 

Q. State whether the endorsements to your son to whom the stock 
was assigned on the transfers, were made at the time they bear 
date ? 

A. Certainly, if was. I say, certainly: because Mr. Burr was a 
witness. 

Q. Simply answer the question. You can answer it ? 
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A. Yes, sir. 

Q. And have you held the certificates since then ? 

A. Yes, sir. 

The certificates are offered in evidence, and marked 79, 80, 81 
and 82. | 

Exhibit 79 is a certificate for 1,000 shares of stock in Torch Lake 
Mining Company to Thatcher Loring, dated Boston, May 14, 1875, 
signed by E. T. Loring, president; La Fayette Burr, secretary. No. 
of certificate, 105. 

On the back of this certificate is an assignment from Thatcher 
Loring to Elisha T. Loring, dated 18th day of May, 1875, and wit- 
nessed by La Fayette Burr. 

Exhibit 80 is a certificate for 1,250 shares in the Torch Lake Min- 
ing Company, issued to Thacher Loring, dated Boston, April 29, 
1875, signed E. T. Loring, president ; La Fayette Burr, secretary. 
No. of certificate 102. 

This certificate has upon its back an assignment precisely similar 
to that on Exhibit 79. 

Exhibit 81 is a certificate for 1,250 shares of Torch Lake Mining 
Company, issued to Charles W. Loring. dated Boston, April 29th, 
1875, signed E. T. Loring, president ; Tia Fayette Burr, secretary ; 
and numbered 101. 

This certificate bears upon its back an assignment to Elisha T. 
Loring, from Charles W. Loring, dated April 29, 1875, witnessed 
by La Fayette Burr. 

Exhibit 82 is a certificate for 1,000 shares of Torch Lake 
292 Mining Co. stock issued to Charles W. Loring, dated Boston, 
May 14th, 1875, signed E. T. Loring, president; La Fayette 

Burr, secretary. No. of certificate, 106. 

This certificate bears on its back an assignment to Elisha T. Lor- 
ing by Charles W. Loring, dated 14th May, 1875, witnessed by La 
Fayette Burr. 


Q. You have already stated that certain of these stocks allotted 
to Mr. Palmer were sold in 1870, but that you had been advised 
that the sale was illegal, as against Mr. Palmer, and that you had 
treated it as a nullity ? 

A. Yes, sir. 

Q. Will you state whether any notice was given to Mr. Palmer of 
that sale, in advance of the sale ? 

A. Of the intended sale, you mean ? 

Q. Of the intended sale, in advance of it? 

A. I will say there was such a notice forwarded by myself, I 
think, at four different times, in an envelope, either by myself, or 
Mr. Burr. 

Q. Is that a copy of the notice that was forwarded ? 

A. Yes, sir. 

A paper handed to the witness is marked Exhibit 83, and the 
paper attached thereto is marked Exhibit 84, of which the following 
are copies : 


- 
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Exursit No. 83. 


STOCKS. 


On Wednesday, September 28th, at 12 o’clock, at the Merchant’s 
Exchange Reading Room, old State House, as collateral : 

7,285 shares Ossipee Mining Co., subject to assessment of $3,- 
847.99, with interest on the same from February 1, 1867, at 6 per 
cent. 

1,199 shares Kearsarge Mining Co. 

8,600 “ Torch Lake Mining Co. 

1,420 ‘* Adams Mining Co. 

250 “ So. Pewabic Copper Co. 
13-40 undivided interest in the following-described lands, 
293 to wit: Of the south halves of section 35 and 36, township 
56 north, range thirty-three (33) west, in the county of 
Houghton, and State of Michigan. 


The following is a copy of Exhibit 84: 


Sale by auction for account of E. T. Loring, as collateral—by Henshaw 
§ Brother. 


7,285 shares Ossipee Mining Co____-._---- (@ 50 c.... $3,642 50 
1,199 Kearsarge Mining Ee (a, 70 ec... 839 30 
8,600 * Torch Lake Mining eee (a) 05 ec... 180 00 
Se BE eh eecicnns @25c.... 3855 00 

250 ** §So. Pewabic Copper Co_._._-- @ 07 ¢-..... 17 50 


13-40ths Section 35 & 36 Township 56 
north, range 33 west, Hough- 


ton county, Michigan _...--- @ Olec.... 1,200 00 
$6,234 00 

2 SEE TREE ep ocueeo $25 00 

BD BOE Waiienitikcene 6 23 $6,234 30 

Advertising......... 26 00 57 23 $6,177 07 


E. E. Boston, Sept., 30, 1870. 
HENSHAW & BRO. 


Q. Look at Exhibit 84 now shown you, purporting to be a report 
of the sale at auction, and state whether that is the original report 
of the sale made to you ? 

A. I presume it is; I have no doubt of it, inasmuch as it bears 
1° signature of the auctioneers, 

Vere you present at that sale ? 

r¢ No. 

Q. Subsequent to that sale did you see Mr. Palmer and have any 
conversation with him in ‘relation thereto; and if so, when and 
where ? 

A. It was early in Oct., 1870, at the Russell House, in Detroit, 
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when a conversation took place regarding the sale. I then assured 
Mr. Palmer that I would guarantee that the entire stock sold 
should be placed at his disposal on settlement of my account. 
Q. Look at Exhibit 85, now shown you, and say whether that is 
the original letter of Mr. Palmer’s ? 
A. It is. 
294° Q. Received by you? 
A. Yes, sir. 
Q. At the time it is dated about ? 
A. Yes, sir. 


Paper offered in evidence marked Exhibit 85. The following be- 

ing a copy: : 3 
KE. & F. Lyon, 

MicHigAN ExcuHanee, Detroit, Oct. 10, 1870. 

E. T. Lorine, Esq. : 

Your letter came while I was in Detroit. I returned the next 
morning. This stock was put in my name for the purpose of re- 
organizing the Co. and changing the offices. I had forgotten that 
any of the stock was in my name. I send this to Boston. 


Truly yours, CHAS. H. PALMER. 


Q. State whether upon the reception of the letter you wrote to 
Mr. Paimer, and if so, whether that is a copy of the letter? (Hand- 
ing paper to the witness.) 

A. I wrote Mr. Palmer, and that is a copy of the letter. 


Letter referred to marked Exhibit 86. The following being a 
copy: 

Boston, Oct. 12th, 1870. 
Cas. H. Patmer, Esq., Pontiac, Mich. 

Dear Sir: I have this morning your favor of the 10th, with the 
enclosed certificate all correct. [I am glad that you erased part of 
that endorsement, and would remark that at the time of placing it 
there I did not anticipate an interview with you. This endorse- 
ment or your signature was necessary for the security of the pur- 
chase. 

I mentioned to the auctioneer the remark you made‘to me in 
Detroit, viz: That you did not receive the advertised notice of sale 
of collaterals until a few days before the sale took place, by reason 
of your change of residence. He replied this made no material dif- 

ference, and remarked if there was any dissatisfaction on 
295 your part he would guarantee that the parties who purchased 

it would transfer the stock back to you on your paying the 
price at which it sold and the expenses, as they were quite indiffer- 
ent about it. [I wish you could find some one who would do this 
for you and pay the balance of assets due the company, which I 
have been obliged to assume. 


Yours truly, EK. T. LORING. 


| 
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Q. Look at Exhibit 87 and state whether that is the original let- 
ter of Mr. Palmer’s received by you? 

A. Yes, sir. 

Q. About the time of its date ? 

A. Yes, sir. 


Letter referred to marked Exhibit 87 and offered in evidence, the 
following being a copy: 

Pontiac, Nov. 7th, 1870. 
E. T. Lorine, Esq. 

Dear Sir: I arrived home Saturday night and found your letter 
of the 20th. I received one before in which you repeat a conversa- 
tion with me while in Detroit, not in accordance with the fact. I 
said I received an envelope containing a notice of sale of stock, re- 
mailed at Houghton, Sept. 26, and received by me about the Ist of 
Nov. But I do not see what importance this has or why you should 
have sent to me any notice whatever of the sale of this stock. 

In regard to the 200 shares given Frue, the company should 
authorize that issue, as it was arranged and provided for in the or- 
ganization of the company. But I object tothe account being pre- 
sented in my name, unless you do so as a convenience to yourself. 
The reason of this is it would present me in a wrong position. It 
is the business of the company and not mine. I return the account 
with such remarks as you can show to Bigelow. 


Yours truly, ‘CHAS. H. PALMER. 


Q. Look at Nos. 103, 104, 105, relating to section 23, 
296 whether since the purchase of 23 you have paid the taxes and 
have incurred other expenses in relation thereto? 

A. Yes, sir. 

Q. What other items of expense have you charged besides these 
taxes ? : 

A. Compensation for the agent at the lake, the secretary’s and 
treasurer’s salary, the taxes, and commissions of five per cent. on 
the expenses. 

Q. Will you state what that five per cent. commission relates to ? 

A. I can’t; it relates to Mr. Burr’s testimony. 

Q. What do you charge? 

A. Why, the interest 

Q. It is to cover your trouble and responsibility of trustee ? 

A. Yes, sir. 

Q. What do you know about its being usual to charge commis- 
sion for such services ? 


Objected to as incompetent. 


Q. Do you know anything about it—do you know anything 
about the custom of other people ? 

A. Oh, I know a business man is not expected to take charge of 
property and assume a business responsibility for nothing. I 
thought it a very moderate charge. 

26—814 
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Mr. Waker. I propose to ask leave to amend and insert com- 
missions for guaranteeing Mr. Palmer’s notes. 


Q. You have already stated that for Mr. Palmer’s convenience, 
and to aid in advances that you made to him, you were to receive 
his notes from time to time; that you endorsed them and paid 
them ? 

A. I paid them ; procured their discount and paid them at ma- 
turity. | 

Q. What can you say as to the propriety of a charge for com- 
missions for such services ? 


Objected to. 


A. Among business men, when one endorses a note for another, 
it is very common to charge a commission according to the 
297 understanding of the parties, varying all the way from one, 
one and a half to two per cent., sometimes five, that is, 
among business men. ! 
Q. Isn’t it a common usage to Charge commissions ? 
A. Yes, sir, a common usuage. Of course, for accommodations 
between friends it is different. — 
Q. What commission do you think would be a proper and rea- 
sonable compensation under the circumstances, and the usage of 


| business men ? ? 

, A. In an instance like the present ? ‘ 

: re Yes, sir. 

. Two and a half per cent. would be the least. 
0. You have already stated that you made advances for taxes ; 
and other expenses connected with the Torch Lake property ? 

| A. Yes, sir. 
mi Q. And that the assessments charged and paid by you were 
ni levied to meet these advances and expenses ?. 


A. Yes, sir. 
Q. Can you state about what amount was-due to you, when the 
i last assessment was laid in 1879, from the company ? 
[a Mr. SxaGer. These are introduced, we reserving the right to 
| examine the original entries where there ure books of account. 


A. According to the terms, there was due me on the first of 
April $2,940.77. 
an Q. And what was the amount of assessment ition laid ? 
in A. Twenty cents a share, equal to $4,000. 
| @. And the balance of that sum is in the treasurer’s hands to 
ail meet expenses ? 
i A. It will be, undoubtedly, when it is paid. 


Examination of this witness is here suspended for the purpose 
of calling Mr. Burr. 


— 


Tuurspay, July 24th, 10 o’clock A. M. 
Defendant’s counsel offers in evidence copies of the record order- a 
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ing the two assessments on Torch Lake stock, which are marked 
Exhibit 89, of which the following isa copy: 


298 Meeting of the Directors of the Torch Lake Mining Company. 


: Boston, April 8th, 1872. 

A meeting of the directors of the Torch Lake Mining Company 
was held this day at their office, No. 31 Kilby street, at 12 m. Pres- 
ent, Messrs. Loring, Bigelow, Shute, and Burr. 

The meeting was called to order by the president, and the reading 
of the minutes of: the last meeting waived. 

The president stated that the object in calling the meeting was 
to consider the advisability of purchasing the two half sections of 
land adjoining that of the company on the south, and of levying an 
assessment for this purpose, and for paying the present indebtedness 
of the company. | 

After due examination and discussion, it was voted that the trea- 
surer of this company be authorized to purchase two half sections 
of land adjoining on the south the land of this company, at a price 
not exceeding ten thousand dollars, ($10,000,) on 30 days’ time ; 
and, if further time is required, that he be, and is hereby, authorized 
to issue notes of the company to that amount on 60 or 90 days’ time, 
bearing interest at seven (7) per cent. per annum, for the purchase 
of the land above mentioned. 

Voted, That for the purpose of meeting the requirements of the 
company, in accordance with vote just recorded, and of paying its 
present indebtedness, an assessment of seventy-five (75) cents per 
share be levied upon the capital stock of the company, payable on 
Saturday, the 20th instant, with interest at seven (7) per cent. after 
that date, and that no transfer of stock be made without the payment 
of this assessment, with interest that may be due thereon. 

Voted, That the resignation of Alex. H. Sibley as a member of 
the board of directors of this company be accepted. 

There being no further business before the meeting, it was dis- 


‘ solved. 


Attest : LA FAYETTE BURR, ‘Clerk. 


299 Meeting of the Directors of the Torch Lake Mining Company. 
Boston, March 19th, 1879. 


A meeting of the Directors of the Torch Lake Mining Company 
was held this day at their office, No. 22 Central street, at 1 o’clock 
p. m. 

Present, Messrs. Loring, Clark, Cotton, H. Loring, and Burr. 

Meeting called to order by the president, and statement made of 
the indebtedness of the company, amounting to about three thou- 
sand (3,000) dollars. 

The treasurer submitted a statement showing amount borrowed 
and expenses of past two years, and on motion it was voted that an 
assessment of twenty (20) cents per share be levied on the capital 


* 
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stock of the company, payable on Tuesday, the 15th day of April 
next, with interest after that date at seven per cent. 

There being no further business before the meeting, it was dis- 
solved. 


La Fafetite Burr recalled, and examination continued 


Q. State whether that paper, being Exhibit 89, is a true copy of 


the records of the Torch Lake Company ? 
A. Yes, sir; I have just compared it. 


Look at the exhibit I now show you, marked 90, and state whether 
that is a copy of the account kept with Mr. Palmer since January, 
1868, upon the books of Mr. Loring? 

A. It is a true copy, to the best of my knowledge and belief. 

Q. Is there any other account on the books of Mr. Loring beyond 
the one contained on that paper ? 

A. Not that I know of. 

Paper offered in evidence and marked Exhibit 90, of which the 
following is a copy, except the items printed in italics, which were 


afterwards added by amendment, as appears from the testimony of 


Mr. Burr: 


300 EXHIBIT No. 90. 
Cuas. H. PALMER IN account wiTtH E. T. Lorine. 
1868. Dr. 
Jan. 1, To capital stock, amount shown by private acc’t 
i Se PE ea 
4, Ee et IG, cei cen tnntinintin names 2 50 
21, " assessments on 100 shs. ‘Hee la stock... 400 00 
Feb. 11, cash paid interest on notes dis. at B. Bank, 
a ee ee 405 00 
17, cash loaned oe «| ne a 100 00 
26, cash paid his draft, favor A. H. Sibley Vv. ‘ 250 00 
29, cash paid acc’t his note $5,000 dise’ted at Ware- 
ham bank, $177.92, stamp ii ak. 180 42 
29, cash paid S. & Welch for declaration of trust, 
(ha, Fos Ene nhteb cede cote mc nene is 6 00 
March 9, cash paid interest for rene ewal of note 6 mos. 
Sy SD EE, tndinetcomannvccecens 205 83 
19, cash paid his note this day isidiesih ditenaiinueicaincipeit 5.000 00 
April 15. cash paid for stock in D. & Lake S. Cop per Co. 2,925 00 
18, eg 5,000 00 
18, cash p’d his draft favor Revere House-___-- 171 61 
25, cash paid his note. ...--- tominat ia ae 
May 1, cash paid ace’t stock in Weed File Co.____.. 211 47 
4, cash paid draft Bingham, Wesley & Co -__- 200 00 
June 13, cash paid ace’t stock in Weed File Co____-. 211 47 
Aug. 14, CD SEE SIS TODD. shits eineicelwindlintniiiaiiinninain waves 5,000 00 
17, “ “ : ah 
20, cash paid assessments 509 shs. - Ossipee M. Co. 
contingent, assumed by E. T. L_-_--.---.- 763 50 
20, cash paid interest on ditto, Feb. 1, '67 --_-- 71 18 
20, cash paid bal. interest D. & L.5 -C. Co. stock 9 O1 
22, cash paid his note at North Nas NS 5,000 00 
28, cash paid his note at Barnstable Bank .__- aa 


31, cash paid his note at Barnstable Bank_....... 4 000 00 


a 


— —— 
- 


aa 


1868. 
Sept. 

12, 
30, 
Nov 6. 
6, 
92 
ied | 
Dec. 16, 
19 

3 

301 

1869. 
Jan. 6, 
15, 
Feb. 17. 
20, 
Mar. 3, 
8, 
12, 
20, 
$1, 


April 1, 


Aug. 15, 


28 
9g. 
31 
1868. 
Jan. 4 
Mar. Il, 
April l 
13, 
20, 
23, 
28, 
July 3 


Aug. * 14, 


Sept. 3d, 
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Nov. 6, 
Dec. 21, 


KLISHA 


_— 
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1, To cash paid his note at Barnstable Bank... ___- 


cash paid his note at Barnstable Bank__ ~~~ 
cash paid assessment 250 shares South Pewabic, 

$750, interest $6.28._........_~- : 
cash paid assessment on Kearsarge...._- -__- 
cash paid assessment on Ossipee -- 
cash p’d his draft favor S. Mandlebaum_____- 
cash paid his note at bank____-- sent cilinilssevilabi 
cash paid his note at bank ____-- — 
interest account 


ee ee 


ee eee 


——— —— 


cash paid his note at bank ......._.__. 
cash paid his note at bank .__...._--. .__- 
cash paid renewing note at bank .__- ~~ -- 
cash paid his note at bank. __-- 
eash paid his note at bank... ~~ iin nme 
bills receivable.____- FLT Ts, ES Cea 
bills receivable... ...~-. eae 
bills paid sale of Hecla stoc ‘Kk. ce 
interest account___--.- 
assessment Adams’ stock and intere: st, cash Nov. 
10, $1,424.14, int. $39.04 
ORG: REE GEO RETO OF GEE kcnd cece ence ctessnee 
cash paid his note at bank -_~_-. -__- 
capital stock to correct error in balance Dee. 
las ED adesmicheiehseeiiiieiiia 
land account (bal. de ducted from am ’t cha arge d 
land account)... -~ 


— eee a 


note of C. H. P., 4 mos.. 


eash ree’d from 


6 H. Bigelow 400 shares Torch L ake, 
I I TG iii cecadnnnich ennai 
eash ree’d from 2,000 shs. Torch Lake, 3, 000, 
interest ace’t $195_....--- ‘ 
eash rec’d from his note 4 mos $4. 848.7 76 less 
stumps ff ae . e 
eash rec'd from J. H. Cotton 1 000 shs. Torch 


Lake $1,500, interest $119.29 -_- 
cash rec’d from his note 4 mos., April 20, at 9 
per ct., $4,850, less stamps $2.50--_- 
cash rec’d from his note 4 mos. $4,846.25, 
stamps $2 50 ie oii ae 
cash ree’d from div. 1, 125 shs. D & a S. Cc op- 
per 9 RRR eae Seen, ire 
cash rec’d from his note 4 mos., equ: al to cash 
pi SS SN 
eash ree’d from his note Globe ‘Bank ecestiiiatiatade 
cash received from his note 6 mos. at 8 p. c. 


less 


eash rec’d from 509 shs. — stock fully 
paid al aaa AMT " 
cash rec’d from his note 6 mos. Aug cet 
cash reec’d from his note 6 mos._-_- iad 
cash rec’d from his note 4 mos._.. ........... 
cash ree’d from his note 4 mos._--. ania 


cash ree’d from L. Burr, account lands Sec. 5- 
cash rec’d from F. J. Kingsbury (D. & L. 5. 
ORO CR nttancicosenapiin sacune cwmnee coon 


CHUAKLES IU. 


PALMER. 


$5,000 00 
5,000 00 


756 28 
704 44 
1.095 56 
1.200 00 
5.000 OO 
5,000 00 


1.093 68 


3,195 00 
4,846 26 


1,619 29 


1,687 50 


4.877 92 
4.860 83 
4,794 17 


2,641 42 
4.794 17 
4.795 28 
4,860 83 
4,843 75 


5,000 00 


5,000 00 
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$119,384 46 
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1868. 
Dec. 28, By cash ree’d from F. J. Kingsbury (D. & L. S. 
2 | Ee 
1869. 
Feb. 16, Oe 00 Beth BE Beinn cnsm enn SBR Oo 
Mar. 20, eash rec’d from 100 shs. Hecla stock... _.-.--- 8,000 00 
31, IND, oi: ssccsnitllinnnticsebeimienind ae 
Apri 30, sundries, bills receivable $10,206. 66, interest 
$47. ES A as at a iittinmuu’;siV, eae 
Aug. 30, GEE I a cimtetice citrine cinipus gunn eenininiia 289 36 


$118,384 46 


Q. I see by that account that in March, 1869, it was balanced by 
a credit, “ land account, $15,042.19 ” ? 

A. There was a corresponding debit charged to him. 

Q. And that subsequently a charge was made upon the book to 
Mr. Palmer, of $1,093,68. Can you explain those charges ? 

A. Only in this way: I suppose it was found that the amount 
carried to the land account was too large, and that this was properly 
charegable to Mr. Palmer’s account, making the true account some 
$13, 000. That appears upon the account. 

Q. Look at the exhibit now shown you, being Exhibit 91, and 
see whether that is a copy of the land account to which you have 
referred, as taken from the books of Mr. Loring ? 

A. It is. 7 

Q. Is there any other account upon his books entitled. “ land ac- 
count,” that you know of? 

A. Not that I am aware of. 

Paper just handed the witness is marked Exhibit 91, and offered 
in evidence. The following being a copy: 

303 Exutsit No. 91. 
Land Ace’t (C. H. Palmer and others) in Account with Elisha T. Loring. 


1869. 
March 31, To balance on land account passed to credit of C. 


EEE ES CIC ea NN $15,042 19 
Aug. 31, interest due on $15,042 19, 5 mos. a 8 p. e_-- 501 40 
Sept. 3, assessment on 250 shs. South Pewabic stock 
IE IED iiicid) cettraticteneiminianiienienion: man ae 
Dec. 31, Te NS BO Gini cere rncnene sctiniinn 420 29 
1870. 
Sept. 30, interest on $16,181.36 from Dec, 31, 1869, to 
April 30, 1870, at 8 per cent ___._ .__- 431 52 
30, interest on $16, 612.88 from April 50, 1870, to 
Aug. 31, 1870, at § per cent. ............. 443 Ol 
30, interest on ' $17,055.89 from Aug. 31, 1870, to 
IU SPO einitite ap cinkeenres- oiler sisted qe \aianes Wilbannsones 113 71 
CR. 
1869. 
Aug. 31, By C. H. Palmer charged private acc’t.-..-. ...- ame 91008 
1870. 
Sept. 30, cash rec’d from sales of collaterals _......... -..... 6,177 O07 
1874. 
Dec. 31, OE GAGUEE siiine cc pinnate sittin chistes: 5 satilianaa 10,992 53 


$18,268 28 $18,268 28 


' 
} 
' 
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Q. I see that that account appears to have been closed by the 
entry made in 1874 to capital stock ; explain what that means? 

A. Simply entered to close the account. Equivalent to charging 
it to profit and loss. It was simply taken out of the books. 


Elisha T. Loring’s Examination Resumed. 


Examined by Mr. WALKER : 


Q. It appears by the testimony that two accounts were kept by 
you previous to 1868? 

A. Yes, sir. 

Q. One, termed an omnibus or land account, and the other, a 
private account with Mr. Palmer ? 

A. Yes, sir. 

Q. What was the theory upon which that omnibus account 
304  wasopened with Mr. Palmer, and that other claims were en- 
tered in it? 

A. It will be noticed that between 1865—I believe that was the 
time that account was opened with Mr. Palmer—in the fall of 1866, 
when these land operations were commenced, that for the time 
being, for a year or more it was thought best to keep it separate 
from Mr. Palmer’s private account, and it was opened in such a 
way as to give as little trouble in keeping accounts with all the 
original stockholders as possible. [suggested that Mr. Palmer should 
be made the medium of reeeiving and paying out expenses of the 
organization of the company. That was the origin of it. I carried 
out that plan and charged Mr. Palmer with the costs of the lands 
bought, and the assessments paid, and credited Mr. Palmer with 
the moneys received from Mr. Frue and other sources 

Q. What. was your understanding at that time as to the extent of 
Mr. Palmer’s representing Frue, and their interests being together ? 

A. I supposed up to June, 1867, that they were in reality co- 
partners, operating together for their mutual benefit. They had 
correspondence by telegram. The account was keptin Mr. Palmer’s 
name, Mr. Frue having an interest according to the amount of 
stock assigned to him. 

Q. Were you any bookkeeper ? 

A. No, sir. 

Q. Had you any bookkeeper employed at the time ? 

A. [had no bookkeeper before Mr. Burr took caarge ef the books, 
That is, not for some years previous. 

Q. State how, after January, 1868, the account was k~- 

A. Kept as represented in these two accounts. 

Q. Kept as in Exhibit 90. 

A. Yes, sir. 

Q. What change was afterwards made, and how came it to be 
made in the land account ? 

A. There is no material change made until the trial of 1874, 
Detroit. 
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805 Q. I am talking about your bookkeeping. 

A. I say there was no change made in my books until— 
I won’t be positive whether it was 1874 or 1877, but, as a conse- 
quence of the result of that trial, I felt compelled to make my mat- 
ters conform to the result of that trial, conform to that original 
memorandum; had no reference to the books whatever. 

Q. How has this been made up ? 

A. On original memorandums; that trial balance of stock as 
assigned to the diterent parties. 

Q. Does that account, which you have filed with the Master in 
detail, correspond with your books, or is it upon a different basis ? 

A. Upon entirely a different basis. 

Q. State if at any time you ascertained that Frue and Palmer 
repudiated any connection in their accounts, and when did you as 
certain it, if you did ascertain ? 

A. Lascertained it in June, 1867, that Frue repudiated all con- 
nection with Palmer in procuring those funds, notwithstanding that 
Frue had been advised on the receipt of funds by me that vere 
placed to the credit of Chas. H. Palmer. 

Mr. Post. Is that by letter ? 

A. That is by leiter. 

Mr. WaLKER. Were the letters written to Frue kept in the letter 
book ? 

A. They were. a 

Q. Where is that letter-book ? 

A. It was burned in the fire. 

I see there are some items credited in Exhibit 90 to Mr. 
Palmer that are not contained in your account; for instance, there 
is one under date of April Ist, as Torch Lake stock. Will you 
explain to what it refers ? 

On remodeling my accounts I omitted items previously 
credited to him, because I fell back on my original vouchers. 

Q. You said you omitted charging what you previously credited 
to him? 

A. I mean what | previously credited to him in 1868 I have not 

charged in the present account. 
306 Q. You mean you have not credited it in this account ? 
A. They were not credited to him. To put it in other 
words, items in this account which here appear credited, don’t ap- 
pear in his account, nor are they filed. 

Q. Now, will you state whether that is an item to which he is 
entitled, the item dated April Ist, 1868, to which Mr. Palmer is 
entitled to credii? 

A. No, sir. 

Q. Why not? 

A. The Torch Lake stock is not entered in his present account. 
it was not entered at that time; I[ have since charged that. In his 
present account I have charged no more Torch Lake stock than was 
assigned to him and Frue, omitting this 2,000 shares. 


: 
‘ 
: 
: 
' 
8 
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@. Whose was that ? 

A. Mine. 

Q. Why was that originally charged to him in the original ac- 
count? 

A. I had charged Mr. Palmer the whole amount in the omnibus 
account, but after discrediting my boo.xs, seeing the result of the 
trial, [ could not make up a correct account without resorting to 
the original memorandums. 

Q. Look at the entry under date of April 20th, on the same Ex- 
hibit, which is a credit to Mr. Palmer for cash received from John 
Cotton for Torch Lake stock ? 

A. It stands precisely in the same condition as that of mine, 2,000 
shares. 

Q. Do either of these entries cover the stock with which you 
charged Mr. Frue or Mr. Palmer? 

A. In the present account? 

Q. Yes, sir? 

A. No, sir. 

@. No connection with it? 

A. No, sir. 

Q. And this is credited in this account because the whole cost of 
the Torch Lake had been charged in the omnibus account? 

A. Yes, sir. 
307 Q. Look at the entry upon this same Exhibit 90, under 
date of Aug. 20th, containing a credit received from 509 
shares of Ossipee stock, $2,641.42. Is that credited on your account 
filed in this case? 

A. No, sir. 

Q..And why not? 

A. Because it was not charged to him, and therefore not credited 
to him; that is a stock, as will be seen, assigned to other parties ; 
he would not take it, and in this account, which is connected with 
the land account, I credit it to Mr. Palmer, but in the account now 
filed it is not charged to bim. 

Q. And is he entitled to any benefit from them? 

A. No, sir. 

Q. Did the proceeds of the stock thus entered here belong to him, 
was it charged to him? 

A. In no way whatever, not in the present account. 

Q. Is that the same stock that is charged to him under the simi- 
lar date upon the debtor side ? 

A. Yes, sir. 

Q. In Exhibit 91 there is a credit in the land account, *‘ To cash 
from collaterals, $6,177.07.”" What does that relate to? 

A. Relates to the proceeds which the collateral stocks netted at 
the sale. I credited them at that time, and subsequently the whole 
sale being annulled, it was void. 

Q. What do you mean by being annulled; you simply mean you 
considered it invalid? 

27—814 


?10 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


A. Yes, sir, the sale of collaterals not being legal, as advised by 
counsel, 1 considered them null and void. 

Q. Were those stocks really bid in in your interest and under 
your control, in 1870 % 

A. I gave the auctioneer instructions not to make too great a 
sacrifice, and to find a few friends who would be present and pur- 
chase them. He did so. Ina few days afterwards I saw Mr. Pal- 
mer and told him he could have the stocks on settlement of account. 

Q. Did you really receive the money for the stock sold? 

A. No money passed. It was customary to wait a few 

308 days before the auctioneers collected their bills, and during 

this time of course the matter was settled, arranged. My 

great object at that time was to keep control of those stocks; to let 

Mr. Palmer have the option to take them or not. They were subse- 
quently tendered to him. 

Q. State whether you have any South Pewabie which you hold 
for Mr. Palmer upon the settlement of his account ? 

A. I have some. 

@. And that is collateral on Mr. Palmer’s account? 

A. Yes, sir. 

Q. How much? 

A. I think it is 200 shares. 

Q. What do you mean by holding it as collateral 7 

A. Why, because I supposed up to the time that there was any 
ralue upon it, that [ had a claim upon it. 

@. For what ? 

A. For his indebtedness to me. 

Q. What is the value of that stock ? 

A. That is a matter of law I have yet to learn. The shares have 
no value that lam aware of. I had $100,000 in bonds that I sold 
for fifty cents on the dollar. 

Q. How long had the stock been in that condition ? 

A. Since 1870 or 1871. I think it was in 1870; if important, I 
‘an refer to the books. 


( TOSS-@€270Q)hn nator yi. 


Mr. SeaGer. No. 8 on your account, a charge of $2,500 for a note 
paid, you have produced a note for it, which is Exhibit one. Further 
on, No. 10 on the credit side, you credit a note discounted which 
is Exhibit 7. I suppose that Exhibit 7 was really a renewal note 
of Exhibit one ? 

A. There were two notes given for $2,500 each. There were two 
distinct notes given; one was not given in renewal of the other. 

Q. You are satisfied that one is not the renewal of the other ? 

A. Yes, sir, I recollect; that was the first transaction. I may be 

mistaken, but that is my recollection that that is the fact. I 
309 find with this account—my account—I paid one note on May 
18th, $2,500; I then paid another note, Nov. 17th, $2,500, 


giving him credit for the proceeds of those notes. If you suppose 


t., 
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they were discounted, one was discounted for the payment of the 
other, there would be so much paid for the renewal note. 

Q). [hand you Exhibit No. 14. Do TI understand you that the 
Ossipee stock was distributed on the basis of that allotment ? 

A. So intended, so faras the parties would take and pay for the 
sume; but vou will notice that there were some parties who de- 
clined to take it. That which was not disposed of at the full market 
price, 500 shares, I took and paid for. 

~~ Q. How much stock in the original allotment did you 
how mech aw -'r, Palmer and Mr. Frue have *‘ 

A. Do you want it put into one sum ? 

Q. Weren't you the same in the original allotment ? 

A. Could not tell you that; here is the allotment agreed upon. 
All parties settled on that basis. 

(). This allotment is 2,250 to yourself; 2,250 to Mr. Frue, and 
2,220 to Mr. Palmer. Don’t you remember that Hall had his pro- 
portion increased by some of the other parties contributing to make 
it up, and of that proportion, Mr. Palmer, who stood the same as 
vourself and Frue, contributed 30 shares ? 

A. Whatever arrangements were made between Mr. Hall and 
Mr. Palmer and others, | know nothing about. Peleg Hall was al- 
loted 250 shares for which he paid, and Mandelbaum 3 

(). That is not responsive. , 

A. I cannot reply to that very easy. I know nothing of the 
transaction connected with your inquiry. 

(. On this allotment, 375 shares were marked C. H. Palmer, Jr ? 

a a S, sir. 

(), Was that treated by Mr. Palmer and yourself as being Mr. 
Valmer’s stock ? 

A. It was. . 

©. And Mr. Palmer was responsible for the assessments in the 

same way as his own ? 
310 A. Yes, sir; he gave me instructions about keeping sepa- 
rate accounts—keeping it separate from his own. 

Q. You state that Mr. Palmer was paid $5,000 for Is services in 
the Ossipee company ? 

A. No such evidence given. 

(). You stated that you subsequently sold the Ossipee stock to a 
gentleman living in Boston ? 

A. Yes, sir. 

Q. That some gentlemen, friends of yours, placed stock in your 
hands which was sold with yours ? 

A. Yes, sir. 

Q. Hlow much stock did you sell altogether? 

A. It is my impression, that is the best of my recollection, I made 
up the amount by my own stock and that of my friends to 10,200 
shares. 

Q. How much of that stock was your own? 

A. The same as the trial balance shows, 2,250. 


have, and 


; 


50 shares. 


t., 
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Q. How much of it was held by you as trustee ? 

A. The stock held by me as trustee was that embraced in the 
list composed by Palmer, Frue, John C. Hodgson; David Hodgson, 
and William R. Noble. 

Q. How much? 

A. Somewhere about 7,000 shares. 

Q. Was that stock together that was held by you as trustee— 


what | mean is, was the certificate issued to you in bulk for ali of 


that stock held by you? 

A. O, no, sir; I don’t remember any certificate was issued; it 
stood to my credit, and the treasurer was not authorized to issue 
those certificates until the entire stock was paid in full. 

Q. The certificate for the stock in Ossipee, then, was not issued 
at re the trustee stock simply stood on the books to your credit ? 

. That is my recollection. 

7 Who did you sell to when you sold? 

A. I sold to—th: it is more than I ean tell who IL did sell the stock 
to—J. W. Clarke. , 

Q. For how much? 
$311 — For five dollars a share. 
W ho else contributed stock in that C) arke sale besides 
the coat edt and your private stock ? 
That is a hard question to answer without the books. 

Q. You have stated that there was seven thousand of contributed 
shares, two thousand of your own, and the total was 10,000 7 

A. O, no; you are mistaken; I said the amount with the trustee 
issued stock was 10,200. 

Q. Do you know who the others were ? 

A. I eouls | tell by gvoing to the wagon pl Ly ols, 

Q. Can you tell the names of any of them ? 

“ No, sir. 


Gee hey were friends of yours ¢ 


r Friends who contributed their stock —they were friends of 


mine. 

Q. You don’t know what their names were ? 

A. No, sir. 

Q. Any of them? 

A. I could tell by going to the books. 

Q. But you don't recollect now the names of any of them ? 

A. No, sir. 

Q. Are you sure there was any other besides the trustee stock 
and your own? 

A. Yes, sir. 

Q. With the exception of the 509 shares, was the original allot 
ment of the Ossipee changed, that you are aware of ? 

A. With the exception of the 509 shares which parties did not 
take ? 

Q. With the exception of the ae )shares which other parties did 
not take and you took, was there any other? 


a ee ee ee 
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A. Yes, sir; [think D’Aligny’s and Wood’s, that is I took that 
stock and made up the whole 509. 

(). You don’t understand my question. You have stated that 
parties to whom stock was assigned bere, 509 shares were not taken ; 
that you took them yourself. Were there any other changes in 
this allotment except that change—w here parties did not take their 

stock ? 
312 A. The balance not taken by the parties was 509 shares. 
[ can’t recollect. I don’t want to guess at any of my testi- 
mony. 

Mr. Watker: Then you say you can’t remember ? 

A. I can’t remember: I don’t know; there were 509 shares out 
ot the whole allotment that were hot taken, which | assumed on my 
own responsibility. 

Q. You don’t know whether there were any other changes on 
this distribution ? 

A. l don’t recollect any whatever, except those small items 
vnich L have spoken of, making 509 shares remaining in my hands 
after the names of all those parties had been called. 

(). Do you think that is all there was in the allotinent ? 

A. No, sir; | think \Ir. Durr had some. 

©. Did all these other people whose names are on here receive 
the amount of stock set down opposite their names ¢ 

A. Precisely so, and they paid for it before they got their certifi- 
cates. 

Q. [ hand you Exhibit 19, the Kearsarge allotment; on that 
llotment Mr. Palmer stands set down for 1,800 shares, his son for 


ee ‘ 
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15! 

A. Yes, sir. 

(). The shares set down for the son on that allotment were treated 
in the same way as they were on the Ossipee allotment, so far as Mr. 
Palmer was concerned; that is, Mr. Palmer was held responsible 
for the whole 1,875 ? 

A. Yes, sir. 

(). The Kearsarge stock that was sold to Cotton—whose was it ? 

A. Mr. Palmer’s. 

(). Was Mr. Palmer entitled to all the money received of Mr. 
Cotton on the sales of stock 7? 

A. Yes, sir. 
(. All that came into your hands % 
A. Yes, sir. 
13 @. You have on here your credit No. 16, a credit to Mr. 
Palmer of 500 shares of Kearsarge stock sold Hall & Co., at 
$4.50, whose stock was that ? 

A. Mr. Palmer’s. 

(). Whose stock was it that Mandlebauin bought ? 

A. Mr. Mandlebaum did not receive Kearsarge stock from me. 

Q. Did he not pay you for Kearsarge stock ? 


4% 
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Q. No, sir. 

Q. What did Mr. Mandlebaum pay you for? 

A. Ossipee. 

Q. The stock that was sold to Mr. Mandlebaum, whether Kear- 
sarge, Ossipee, or whatever it might be, whose stock was it that was 
sold to Mr. Mandlebaum ? 

A. I can’t say. 

Q. Didn’t you receive the money from Mr. Mandlebaum for the 
stocks sold to him ? | 

A. Yea, sr. 

Q. Did you deliver those stocks ? 

A. The stocks sold him were Ossipee, for which I received the 


money. 

Q. You received none for the Kearsarge. 

A. None that | remember. 

Q. Did you receive any from him for Iroquois ? 

A. From Mr. Mandlebaum ? 

(). Yes. sir. 

A. Not that I recollect of. 

Q. Did you sell Mr. Mandlebaum any Kearsarge yourself? 

A. That is more than I ean recollect. 

Q. Whether you sold any stock of your own to Mr. Mandle- 
baum 7 

A. I have no recollection of anything of the kind. 

). Mr. Mandlebaum paid you money ? 
A. On the Ossipee stock, 
). Did he not pay you money on any other purchase ? 
A. I don’t recollect that he did. 3 
Q. Do you know whether he did? 
314 A. No, I say I can’t say whether he did or not. Not in con- 
nection with Mr. Palmer’s account. I may be mistaken. 

Q. Look at those three items of July 12th, on Exhibit 48, and also 
the item of September Ist, Mr. Mandlebaum’s note of $1,000, mak- 
ing a total of $2,288.21. 

A. There is no evidence in that account. 


. 


Witness is here handed the account, which he examines. 


A. There is no evidence in the account. 

Mr. WaLTEeR. Wait a moment. There is no question yet. 
Q. Is that a credit for funds received from Mr. Mandlebaum ? 
‘A. Tem ee. . 

Q. What was that money paid for ? 

A. Ossipee stock. 

Q. How many shares ? 

A. You have it before you; I don’t know. 

(). The shares named in this allotment to him ? 

A. Yes, sir; of Ossipee stock. 

Q. Have you the letter enclosing those drafts ? 

A. What time was it? 


° 
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Q. July, 1867. 

A. No, sir; all my letters except those of Mr. Palmer’s are 
burned. 

(. Will you look at the entry of June 25th, 1867; what was that 
S890 tor ? 

A. I could not tell you, except what I told you; I know that no 
stock of the Kearsarge was transferred to Mr. Mandlebaum by me. 
(). Do you know whom it was received from ? : 

A. Nothing more than this account shows. 

(. Did you receive, in addition to that, on account of Mr. Man- 
dlebaum, a $1,000 which is not charged on this account ? 

A. W hich account do you allude to? 

Q. The land account. 

A. I received according to that account: | have ho other AC- 
count. 

(). That Is all you received trom Mr. Mandlebaum ? 

A. Yes, sir; that Ll have any knowledge of whatever. 

(). Was there a dratt on Mr. Mandlebaum’s account on the Doug- 

lass land purchase of a 31,000” 
315 It is my impression there was; I could not tell you now. 
(). See if vou have any memorandum that will enable you 
to tell ? 

A. That is the best information [| can give you—producing a 
paper, a memorandum of all the drafts received—I think there is a 
draft of Mr. Mandlebaum of $1,000; I don’t know; I tind no memo- 
randum in relation to it. 

(). Have you the letters that contain the remittance credited on 
that account under date of March 23d, to Chas. H. Palmer—P. 
Hall, Anthony & Hall, and A. H. Sibley, amounting, in the aggre- 
gate, to $4,950, referring to Exhibit 48 7 me 

A. No, sir; these only contain remittances from the Lake. 

(). What was that remittance for ? 

A. I know of no other purpose; it was what they were indebted 
for Ossipee stock; Ossipee stock was assigned to all of those men. 
(). This is to Hall & Co., Ossipee stock was assigned to them ? 

A. Y es, sir. 

Q. And these drafts, according to your recollection, were for 
that Ossipee stock ? 

A. Yes, sir. 

(). Whose stock was it? 

A. Whose stock was it? 

(). Yes, sir. 

A. Stock they subscribed for on that list; I did not subseribe for 
it: allotted to them. 

Q. Credit No. 16 on your account filed with the Master is for 500 
shares of Kearsarge stock, Hall & Co. ? 

A. Yes, sir. 

Q, Was that a part of the $4,950. 

A. On this account ? 
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). On the land account? 
A. No, sir; no, sir; no, sir. 
). You received $4,950 on the land account that time ¢ 

A. Yes. sir. a) 

Q. You credit us $2,250 that day, sale of Kearsarge ¢ 
316 A. Yes, sir. i 
(). That was a part of the 54,950 you received ? 

A. [t might be, | don't know: credited that sale ot stock. 

Objected to. 

(). You have not answered the question ; you have credited us 
with 500 shares of Kearsarge of that date ? 

A. Y es, sir. 

(). Was that a part of the 54,940 you rece ived ? 

A. May or may not have been; I can’t say. 

Q. Where did you get the item you credit us with here, $2,250 ; 
[ don’t mean where did you the money; where did you get the data 
to get the credit from ? 

A. It may have all come through the hands of Peleg Mall. 

(). What is that paper you have in hand 7 
A. That is my account, 
J. That is not the original memorandum ? 
\. No, sir. 
(). Then | object LO your using it; where did you ret that item ? 
A. From -the sale of Kearsarge stock which was originally ‘S- 
signed to Mr. Palmer. 

(). W hen was that first credited to Mr. Palmer, that $2,250 ? 

A W hen if Was paid by the parties who had the stock. | 

(). W here was it credited ? 

A. In the land account. 


() Point it out ? 

A. I don’t see it under that date. 

@. Find it, whether under that date or anywhere 7? 
. « 


A. What, that particular amount ? 

(). Y es, sir. 

A. No, sir. 

(). When did you first credit us this $2,250 for the sale of the 
Kearsarge stock ¢ 

A. When did I first credit it, in the land account ? 

Q. Where did you get the credit which you have given us here ; 

where did you get the figures for it ? 


317 A. From the stock which these parties sold, from the cost 
price. 
(). Is it in any of the accounts you rendered before this one filed 


with the Master ? 

A. No, sir; I think not. Those particular items. 

Q. In this aecount filed with the Master they are credited the first 
time ? 

A. Except in land account. 
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(). Show it to us? 
A. I can’t separate it. 
(). Ilow do you know ? 
A. Because I know how many shares were assigned. 
Q). Why haven’t you stated it before on the accounts you have 
rendered ? 
A. I have never done it except as to Frue. All these lead were 
keptin Mr. Palmer’s account. 
). Hlow do you know what was sold to Hall ? 
A. From copies of the Kearsarge 7 Ks. 
). Was any stock sold to Mr. Hall but Kearsarge ? 
A. Yes, sir: Ossipee., 
Mi Any others ? 
A don’t recollect. 
Q. Any Lroquois sold to him ? 
\. I think, probable. I could net say one way or the other. 
(). Who made that sale ? 
A. Mr. Palmer sold the Kearsarge and knew of the Ossipee. He 
allotted it to Mr. Hall. 
Q. Did you have anything to do | Mr. Hall, except through 
Mr. Palmer ? 
A. No, sir. 
(). Was any Lroquois sold to Mr. Hall ? 
A. It is my impression there was. 
( W hose Iroquois was it ? 
A lot belonging to Mr. Palmer. 
(). Have you credited him with that money anywhere in this ac- 
count; you charge him with the whole amount of Iroquois, have 
you cre .dited him when this was sold to Hall ? 


) 
‘ 
\ 


| 51S The witness here refers to a paper. 


A. I have an indistinet recollection that Mr. Hall had a 

portion of Lroquois at fifty cents a share. 

(). You have not credited that here’ 

A. I don’t see it; it is quite probale that is an omission. 

Q. Did you have any book entries from which you make up this 
92.290 with which you credited us here 

A. y Cs, SII ir. 

(). Have you any entry of that credit of 49 hundred odd dollars 
on Exhibit 18, except on the exhibit itself ? 

A. No,sit 

Q). Have youany way of determining what items went to make 
up that amount? 

A. Nothing more than what the account shows, 

Q. Your No. 18 is a credit of $3,375, 750 shares of Kearsarge 
sold Sibley & Uo. ¢ 

A. Yes, sir. 

(. Was Douglass associated with Sibley in his purchase of Kear- . 


sarge ¢ 
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A. 1 don’t know whether he was associated or not. I don’t know. 
[ say Sibley, ete., Mr. Douglass was interested in one half of the 
amount. 

Q. It came to you in two separate remittances, did it not; a part 
from Mr. Douglas and a part from Mr. Sibley ? 

A. That I can’t tell. 

Q. Will you look at Exhibit 28, did not that remittance cover one- 
half of this credit for the Kearsarge, together with another item ? 

A. There was a mistake— 

Mr. Waker. Here is your account, let me call your attention to 
it. 


The letter is here shown to the witness. 


A. It is the same matter, but there were only 375 shares of stock 
transferred to Mr. Donglass, and why he should have paid for 500 
shares I don’t know. 

Last question read to the witness. 

A. The remittance in Exhibit 28 referred to the same item as my 

credit No. 18. 
319 Q. How did you get at that amount which you credit us as 
No. 18 ; in the same manner you did the 2, oe) 4) credit ? 

A. Yes, sir; 750 shares at $4.50 per share. 

Q. You had nosuch amount to your credit on our books of such 
account at all? 

A. No, sir, | think not. 

Q. And no memorandum. Do you make it up from your recol- 
lection ¢ 

A. No, sir; I make it up from my trial balance, marked Exhibit 
9, and from data of the books of the company. 

Q. The credit never was given to us in the form it now appears 
until you made out this account to file with the Master? 

A. Not in the form it now appears, but in the form it appears in 
the land account. 

(. In the purchase made by Sibley and Douglass on the land ac- 
count, April 5d, you have Mr. Sibley’s note for $2,540.12, and March 
29th, Mr. Douglass’ note tor $2,340.12; were Douglass and Sibley 
jointly interested ? 

A. That I can’t tell. 

Q. Was it not one transaction ? 

A. That I can’t say. 

Q. You have credited us here with the stock sold; you say Doug- 
lass paid for half of it? 

A. No, I don’t. I don’t know anything about it. 

Mr. WALKER. You have already stated that he was associated 
with Sibley. 

A. In my credit he was, but I did not understand his question. 


Mr. Seacer. Mr. Douglass paid for half of the 750 shares of Kear- 
sarge ? 
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A. Yes, sir, | think he did, according to that letter. 
). You know he did now, don’t you ? 
A. Yes, sir; I am satisfied he did. 
). That payment, together with the other items amounts to 
$2,340.12. Mr. Sibley gave you his note for $2,340.12; was that 
the other half of the joint purchase made by Sibley and Doug- 
lass ? 

320 A. I could not tell you. 

Q. What was the note for $2,340.12 given for, dated April 3, 
1867? (A paper is here handed to witness.) 

A. I can’t say; I could ascertain by making up Mr. Sibley’s ac- 
count of what was due on the Ossipee. If he remitted this amount 
over and above what was due on the Ossipee, I should say that he 
did. ’ 

(. You don’t know ? 

A. | can’t recollect. 

Q. Have you credited Mr. Palmer anywhere in your account with 
the money remitted to you in Exhibit 28, on account of the sale of 
lroquois ? 

A. No, sir. 

(©. Isn’t he entitled to that credit? 

A. Yes, sir; itis my impression; | should say he was; it would 
appear so by that letter. 

Q). In your item No. 17, $2,812.50, credit side, what stocks were 
sold té J. H. Cotton? 

A. Five hundred shares of Kearsarge and 500 shares of Lroquois. 

(). Was the Kearsarge sold at cost ? 

A. Yes, sir; it was. 

). What was the lroquois sold for ? 
A. It must have been sold for the balance. 
). Did Mr. Cotton pay any more than cost for the Kearsarge ? 
zz, No, sir. 
). The stock sold to Mr. Cotton was all Mr. Palmer’s, was it? 
A. Yes, sir. 
). Both Kearsarge and Lroquots ? 
A. Yes, sir. 
). The stock sold to Mr. Hall was all Mr. Palmer’s, was it ? 
A. Of the Kearsarge ? 

(). All but the Ossipee was Mr. Palmer’s? If there was 
521 any other stocks sold to Mr. Hall except that, 1t was Mr. Pal- 

mer’s—you didn’t sell Mr. Hall any other stock than Mr. 

Palmer’s, did you? 

A. tean’t say; I have no knowledge of it. 

Q. To your knowledge you sold Mr. Hall no stocks except those 
that belonged to Mr. Palmer—aside from the Ossipee, | mean ? 

A. No, sir. 

Q. You have spoken of some lands purchased of Williams for the 
Kearsarge Co. ? 

A. Yes, sir. 
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Q. Please state the facts in relation to that purchase again ? 
A. I can’t, any more than is shown in this account. 

M. Who was Williams? 

A. Williams was a man in Detroit. 

@. What was the land? 

A. The land was in See. 5. 

Q. Adjoining the Kearsarge ? 

A. Te, Oe. 

Q. Who made the purchase ? 


7 ee 


A. Mr. Palmer. 

©. How much land was there? 

A. That is rather a difficult question. I think there is an undi- ; 
vided quarter in Sec. 5, if I mistake not. I must go tothe records. i 


Q. How much was there paid 7 

A. Two thousand five hundred dollars | think, and S500 for ser- 
vices, I think. 

Mr. SEAGER: We ask leave to amend our account by dropping 
the amount of $1,200, which we have given on account of Mandle- 
baum/’s draft; eredit No. 42 in Mr. Palmer’s account. 

Q. What was the allotment of these different parties in the [ro- 
quols Co. ¢ 

A. They were to take the same proportion ; same ratio they took 
in the Kearsarge. 

@. How much did it make you? 

A. It made me 2,400 shares in all. 
o22 ©. Liow much Mr. Palmer? 
A. The same, I think. 

Mr. SEAGER. That makes another change necessary in our ae- 
count. In our debit No. 15, we ask leave to amend that by adding 
1-9 additional. ; 

Q. The Adams Mining Co. was a corporation organized by gen- 
tlemen, among which were Mr. Palmer, Mr. Frue, and yourself ? 

A. Yes, sir, and four others. 

Q. What was your allotment of stock in the Adams ? 


Ss 
A. I could not tell you. 
Q. Have you got any way of telling ¢ 


A. I have no means of knowing, because there was a large 
amount allotted to me and subsequently sold on account of the stock- 
holders. 

Q. What was Mr. Palmer’s allotment ? 

A. [ could not tell you. 

(). Nor Mr. Frue’s either? 

A. No, sir. 

Q. Or your own original allotment ? 

A. No, sir. | 

Q. You have charged Mr. Palmer all the way through your ac- 
count with paying assessments on 1,420 shares as trustee ? 


A. Yes, sir. 


Me 
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() lIlow did you arrive at that amount? 
A. by the balance he left It) ny hands. 
() lLlow do you know ¢ 
A. From the date and eredit of the general allotment made 
tO me. 
©}. Where is that account ? 


A. I could not tell you; I have nothing that will throw any light 
upon that question. | 
(). Do you know of anything tha 

A. No, sir. 

(). Where, ther, do you vet these entries of assessments against 
him on 1,420 shares ? 

A. That is the balance that stood in his favor. Origi- 
nally ther Was an amount allotted to him, and ot the bal- 
ance that stood on account of that original allotment was 
1.420 shares. 

Q. How do you know that ? 

A. IL know it by my accounts. 

N Where are these accounts ¢ 
A. In the private account already put in. 

(). You take it. then. trom that account.a copy oO! Which you sent 
Mr. Palmer, and not from any book of entries 7 

A. Not from any book of entries, no more than from the book of 
entry of the company. I don’t believe there is any evidence in the 


i's 


company’s books that will show. because there was a large amount 


stunding in my name as trustee. 
(). This stood in that way; this 1,420 shares stood in your name 
trustee ¢ 

A. Yes, sir. 

(). Were the certificates issued in that case, or did they just re- 


yy) >?) 


main standing where you could call for them, on the books of the 


ils 


COM MpAany f 

A. Icould not tell. No; | bave no recollection. 

(). Your reeollection is that stock stood on the books of the 
company in your name as trustee, but the certificates were never 
issued ? 

A. That is my impression. 

(). This stood with Mr. Frue’s stock, and 
in your name as trustee ? ' 

A. | can’t:recollect so longa period, My recollection is, it stood 
in my name as trustee, and [ sold large amounts, as will appear 
from Mr. Frue’s aceount and Mr. Palmer’s account. 

Q. You recollect you kept an account with individuals ; they may 
have stood with you in the account as trustee on the books of the 


he other stock has stood 


+ 


company ¢ 

A. Y es, sir. 

(). And this stock was never called for trom the company, but 
stood there in your heme as trustee % 


A. Yes, sir. 
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Q. In the purchase of Torch Lake you have put in an 
324 exhibit here, No. 77, being part of a letter from Mr. Frue to 
Mr. Palmer, transmitting an amount of money to be used in 

the purchase of properties named in it ? 

A. Yes, sir. 

Q. You have also produced drafts drawn by Mr. Palmer in New 
York, to the order of Mr. Sibley, to pay for the purchase made of 
Torch Lake and of the south half of the same section on which 
Torch Lake was organized ? 

Penn, so called; yes, sir. 

Q. The letters you have produced show that Mr. Palmer bought 
7,000 shares; what became of the other 400? 

A. Sold to Mr. Bigelow. 

Is the amount placed to his credit ? 

A. Yes, sir—no; Lam mistaken. It is not placed to his credit 
in this account, for the reason that that amount was never charged 
for, that is that 400. 

If I understand you, then, Mr. Palmer, in your account, is 
charged for only 1,000 shares of Torch Lake ? : 

A. On his own individual account; that is, his individual allot- 
ment. 

(). What has become of the interest in the land described in Ex- 
hibit 39-—this conveyance of trust from Mr. Sibley ? 

A. What has become of it? 

(). Yes, sir. 

A. Embraced in the Torch Lake Company—deeded to them. 

Q. Who sold it to the Torch Lake Company ? 

A. The owners and proprietors of the interest in Penn. 

Q. Well, who sold it to the Torch Lake Company? There were 
here 12-20 that stood as held in trust for you; did you sell that to 
the Torch Lake Company, 12-207 

A. By assent of all parties in interest. 

(). By assent of whom? Did Mr. Palmer assent to it? 


(). Did Mr. Palmer ever know of it to your knowledge ? 
A. I think he did; in fact it was carried out. 
. When ? 

A. I don’t know. 
$25 (). When was that sale made? 

A. April 8th, 1872, the meeting was held, as ‘appears from 
the record, at which it was determined by the Torch Lake to 
purchase the south half. 

Q. How long after that before the purchase was made, according 
to your recollection ? 

A. O, very soon after that; as soon as the assessments could be 
collected. 

Q. Did Mr. Palmer know of this meeting? 

A. That is a matter I can’t say. 

Q. Have you any reason to believe that he knew of this meeting ? 


orn 
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A. I have not. 

Q. Have you any reason to believe that he knew of the sale of 
this property ?¢ 

A. I have no positive information that I could base this opinion 
upon; I could not say. 

Q. Did you ever inform him? 

A. I can’t say that I did. 

Q. You conveyed all the interest standing in your name as trus- 
tee, including that for which you charge Mr. Palmer with Torch 
Lake, didn’t you? 

A. Y es, Sir. 

Q. You received the money for it, didn’t you? 

A. Money—never charged money. 
Answer the question. 

/ No, sir: | did not. 

Q. Did the Torch Lake pay anything for the property; did they 
pay for anything ? 

A. I can’t say. 

Q. Did you receive anything from the Torch Lake Company for 
that property ? 

A. In money? 

(). In money. 

A. I can’t recollect that I did. 


- 
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Q. Did you donate it to Torch Lake? 
A. There was a division made of the stock between the two 
interests. 
$26 (). Had not the entire amount of Torch Lake been 


previously issued ? 
A. Yes, sir; buta portion of it was returned; there was an inter- 
change of stock. 
Q. Did, you return the stock standing in your name as trustee ? 
A. Wait a moment; I can’t say distinctly; the records show 
what was done. 


Mr. Waker: If you don’t remember, just say so. 

A. I have no recollection of those details. 

Mr. SeaGer: The resolution reads: ‘* After due examination and 
discussion it was voted that the treasurer of this company be author- 
ized to purchase the two and a half sections of land adjoining on 
the south the land of this company, at a price not exceeding 
$10,000, on thirty days’ time.” Did they make that purchase in 
accordance with tliat resolution ? . 

A. I think they did. 

Q. Did they pay $10,000 for the south half of those two sections ? 

A. No, sir; not to my knowledge. 

Q. Is this the only authority given to the corporation to purchase 
that land on the south half, that you know of? 

A. Yes, sir; that isthe only authority that 1 know of; that action 
was represented by over 12-20 of the shares. 
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Q. They made the purchase ? 

A. They made the exchange. 

Q. This don’t speak of any exchange; it authorizes the pur- 
chase, ‘** $10,000 on thirty days’ time, and if further time is re- 
quired, that he be, and is hereby, authorized to issue notes of the 
company to that amount on sixty or ninety days’ time, bearing 
seven per cent. interest per annum, for the purchase of the | and above 
mentioned. Voted, that for the purpose of meeting the require- 
ments of the company, in accordance with the vote thus recorded, and 
of paying its present indebtedness, an assessment of seventy-five 
cents per share be levied upon the capital stock of the company, 
payable on Saturday, the 20th inst., with interest at seven per cent. 

after that date.” Was that assessment levied ? 
327 A. Yes, sir; levied in form, not in reality. 
Q. Haven’t you charged us with seventy-five cents on the 
dollar for that assessment ? 

A. Yes, sir; and paid it, in the matter of form. 

Q. Where have you given us credit ? 

A. In lands. 

Q. Does it appear in the account anywhere ? 

A. I don’t know that it does. 

Q. Did you receive $10,000 for the south half, or its equivalent ? 

A. No, sir. 

Q. Was the assessment all paid ? 

A. It was paid by exchange of stock between the south half and 
Torch Lake. 

Q. What authority was there for an exchange of stock ? 

A. By the proprietors. 

Q. You exchanged stock then with the owners of the south half 
for their interest in the land, as I understand you; that is, you 
bought it? 

Yes, sir; there was an exchange. 

. That left you in Torch Lake that were in there before, and 
you gave some of your stock up to come in ? : 

A. Well, it was arranged by mutual consent; [ could not tell 
you about it. | 

Q. You gentlemen in Torch Lake held 20,000 shares of stock ? 
The owners of south half held lands ? 

A. Yes, sir. 

Q. You made an exchange? 

A. Yes, sir. 

Q. In what way was it done? 

A. By those who paid assessments. They were entitled to an 
interest in the south half. Those who did not pay their assessments 
sold their interest in ‘Torch Lake. 

Q. Who sold? 

A. Individual parties who held the interest. 

Q. Sold them how ? 

A. Returned them, sold them to those who held an interest 
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328 in the south half and were willing to pay assessments; sold 
to the stockholders of the Torch Lake, and they paid the 

assessment, that is to the best of my recollection. 

(). What was done with the money that they paid on assess- 
ments; where did the money go to? 

A. To the owners of south half. 

(. I understood you no money passed ? 

A. I say as a general thing no money passed. 

Q. Was there any passed ? 

A. I won’t pretend to keep my books in my head. 

Mr. WALKER. Answer the question. 


A. I can’t recollect. ' 
Q. You have charged us here with an assessment in cash or. this 
Torch Lake stock ; did you pay that in cash into the treasury ? 
A. I think not, sir. 
Q. How did you pay it? 
A. I gave them my interest in south half. 
(). Wasn’t that our interest, too ? 
A. Yes, sir. 
Q. Why do you charge us cash when you gave oar lands ? 
A. I can’t say. 
Q. Is there any explanation ? 
A. None whatever. | 
(). You charge us here over $4,000 for an interest in the south 
half; what have you to show for it ? | 
A. I will tell you. At that time Mr. Palmer had forfeited his 
right to the Torch Lake property. 
(). It was treated as forfeited by you at the time? 
A. Yes, sir. 
Q. And it is for that reason that the credit was not given to us? 
A. Yes, sir; it was an interchange of properties. It was carried 
out in conformity with Mr. Palmer’s instructions. 
Q. Have you the letter? 
A. I have. 
]. Produce it. 
A. I can produce. 
3829 - QQ. Will you turn to your credit No. 43, on your present 
account—the sale of Ossipee stock; was Mr. Palmer ever 
advised of that sale ? 
A. Was he advised at the time? 
Q. Yes, sir. 
A. No, sir. 
Q. Did he have any knowledge that you are aware of the sale 
that you made to Clarke ? 
A. I can’t say positively that he did. 
Q. No. 44 is for the sale of Adams stock: was he advised of that 
sale ? 
A. I can’t say that he was. 
29—814 


9°26 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


Q. He was not advised by you, was he? 

A. Not to my knowledge, to my recollection. 

Q. Turn on your account to debtor Nos. 96, 97, 98, 99; you state 
that Captain Frue repudiated that purchase ? 

A. Xes, af. 

Q. When was it? 

A. At the trial in Detroit in 1877, I think. 

Q. In what way did he repudiate it ? 

A. Refused to make any payments on it. 

Q. Did he repudiate it in any other form—than by his evidence 
in the case, I mean? 

A. I can’t say. 

Q. Did he ever repudiate it to. you by letter ? 

A. No, sir. 

Q. Did he ever repudiate it to you verbally ? 

A. I can’t say. 

@. You have no recollection that he ever did? 

A. No, sir. | 

Q. You have no reecllection that he ever repudiated it until at 
the time of the trial in Detroit ? 

A. I can’t say. 

Q. What do you mean by repudiating it in that trial ? 

A. I mean in the trial of 1877 he repudiated his responsibility 
in the stock allotted to him. 

Q. Repudiated it, then, for the first time, so far as you know, in 

the trial of 1877, denying his responsibility ? 
330 A. My impression is that he also refused to acknowledge it 
in 1874. I think I can produce that in evidence. 

Q. You had that evidence printed ? 

A. I have. 

Q. Will you please turn to the portion of it—— 

A. Oh, I have not got it here. 

Q. [ mean so you can bring itin here. We will waive any question 
as to the printed copy, because it is substantially correct. Will you 
please turn to that part of Mr. Frue’s evidence in which you say he 
repudiated the stock ? 

A. I can turn to both cases. 

Q. You know Mr. Rickard of New York, do you? 


McE 
A. I do. 


Q. Did he ever make you an offer for the south half of those two 
sections ? 

A. Not to my recollection. 

Q. Never offered you three dollars a share for them ? 

A. Have no recollection of anything of the kind. 

Q. Did he ever for Torch Lake ? 

A. I have no recollection of any offer beiig made. 


a 
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Q. You have no recollection of Mr. Rickard making you an offer 
for either of the two properties ? 

A. No,sir. 

Q. What papers relating to this matter did you save at the time 
of the fire? 

Mr. Waker. What matter do you mean? 


Q. Relating to the matter of accounts, so far as they concern Mr. 
Palmer ? 


<—_ 

A. | saved, I think, most of my letters; I saved the land account 
and the private account. I saved the trial balance which is here 
present, which was my guide in settling with all. other parties. 
These were the principal papers. 

Q. Did you save copies of letters you sent to Mr. Palmer? 

A. I think I did. 

Q. Did you save copies of all accounts from time to time sent to 
him ? 

A. I think Mr. Walker has them, and they are numbered from 

one to four—one to five. 
331 Mr. Waker. The question is whether exact copies of 
: those accounts were sent to Mr. Palmer? 

A. They were. 

Bs Mr. Seager. Are they all the accounts that were sent to Mr. 


Palmer ? 

A. No, sir; I think not. 

Mr. Seager. Mr. Walker, will you produce the accounts which 
Mr. Loring says he has sent copies of to Mr. Palmer, that have not 
yet been offered here ? 

Mr. Waker. I think not at present; I have not examined them. 

Mr. Seager. You decline, then, to do that at present? 

Mr. Waker. Yes, sir; I have not examined them. I may be 
willing to produce them after an examination. 


Q. You have given some testimony as to that auction sale of 1870, 
of Henshaw ? 
A. Tok OF. 
— Q. To whom were the stocks bid off at that time? 
A. O, 1 couldn’t tell you; several persons. 
Q. Don’t you know any of them ? 
A. I can’t remember them since the sale was null and void 


Mr. WALKER. Just answer the question. 


A. I have no recollection of whom they were. 

Q. Did the parties who purchased them purchase at your sugges- 
tion ? 

A. No, sir; I didn’t make any engagement; didn’t see them. 

Q. What were your instructions to the auctioneer? 

A. I gave him a limit to bid it in at. 

Q. Bid in for you? 
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A. To be kept in my control if necessary. 


Q. Were they all bid in in that way ? | 
A. All bid in. | 
Q. All bid in by nominal purchasers on your account ? : 
A. Yes, siz. | 


Q. When were you advised that that sale was invalid ? 
A. I made it invalid. 
332 Q. When were you advised by the counsel that the sale was 
invalid ? + 
A. Very soon after. , 
Q. The sale was in September ? 


A. Yes, sir. 

Q. About how long after? 

A. I can’t say the precise time. 

Q. When were you at Detroit ? 

A. I was in Detroit in October, 1870. 

Q. You were there the October following the sale ? 

A. Yes, sir. 

Q. The sale was in the latter days of September ? 

A. Yes, sir. 

Q. You were there, then, very shortly after the sale ? 

A. Yes, sir. 

(). Prior to that time had you been advised by your counsel to 
disregard the sale ? Sd 


A. [ can’t recollect exactly. 

Q. Who were the counsel that advised you the sale was invalid ? 
Those who have been my counsel for forty years. 

Q. Who? 

A. Sohier and Welch. 

Q. Why did they inform you that it was invalid ? 

A. I did not pursue the strict formalities in giving notice. 

Q. Did you know that when you were in Detroit ? 

Mr. WaLkKeER: He answered that, he said he couldn’t say ? 

A. I couldn’t say ; I had my doubts about it, and I took immedi- 

diate steps to control that stock. 

Q. What steps ¢ 

A. Went and saw the auctioneer to see who the parties were ? 

Q. Did the auctioneer render you an account of the sale in the 


regular course of business ? 


‘A. Yes, sir; in the ordinary manner. 
Q. Were those certificates that were sold at that sale, assigned to 


the purchasers ? 


A. My impression is that they were. 


333 Q. How long did they stand on the books of the different 


companies in the names of the parties who bought at that sale ? 
A. I think it was sometime. 
Q. About how long? 
A. Would not pretend to say; can’t say. 
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Was it weeks, months, or years ? 
Well, it might have been both. 
Might have been years ? 

A. Yes, sir. | 

©. You were informed that the sale was invalid soon after the 
sale occurred ? | 

A. Yes, sir, l had my doubts about its being so, and Lasked advice. 

Q. Did you, when you were in Detroit, inform Mr. Palmer that 
the sale was invalid ? 

A. No, sir, I did not. 

Q. Did you inform him that he could have the stock back if he 
paid the cost ? 

A. Yes, sir. 

Q. Did you inform him, when you were at Detroit, at that inter- 
view, that the stock was under your control ? 

A. To the best of my recollection, I told him that the stock was 
placed where he could have it. 

Q. Where was the stock at that time, in your safe ? 

A. I think the certificates were. 

Q. Didn’t you send Mr. Palmer a copy of that account of sale? 

A. Yes, sir. 

Q. Didn’t you enter it on your book of account as being a re- 
ceipt of cash on account of Mr. Palmer? 

A. I can’t say as I did as cash, but it was entered upon my books 
to the credit of Mr. Palmer. 

(). As the proceeds of the sale ? 

A. As the proceeds ot the sale, 

(). Was there any cash paid at all by any of the purchasers at 
that sale ? 

A. I don’t think there was; I have so stated before. 
334 (. The stock was all bid off by parties whom the auc- 
tioneer procured to bid on your behalf? , 

A. Yes, sir. 

(). Were the certificates returned to you at the time the auction- 
eer gave'you his bill ? 

A. Certificates returned to me ? 

(). Yes, sir. 

A. I don’t know that the certificates went into the auctioneer’s 
hands; I gave hima list of the stocks. 

(). Then it did not go out of vour hands? 
A. Until he advised me who bought them, if then. 

(. When did he advise you of that ? 

A. Within a few days. 

Q. He furnished you, then, in addition to the statement of sale, 
a list of the parties who bid off the stock at that sale, and their 
names, and the amounts bought by each ? 

A. Yes, sir. 

Q. Were those parties who bought strangers to you ? 

A. I don’t recollect who they were; I could not say; I only say 
that I had no previous interview with them before the sale. 
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They were simply parties procured by the auctioneer ? 

A. Parties procured by the auctioneer; I don’t know who they 
were. 

Q. Did the stock ever go into the hands of the parties who bid it 
off at the sale ? 

A. No, sir. 

Q. Your recollection is that it never went out of your hands ? 

A. That is my recollection. 

Q. You were at that time managing officer, had under your con- 
trol all the books of the companies in which there were stocks at 
that time. 

That I can’t say. 
Q. Did you have in 1870 books of the Kearsarge in your posses- 
sion ? 
A. I think guite likely there were. 
335 Q. The books of the Kearsarge were in your hands in 
1870? 

A. I think so. 

Q. Were the books of the Ossipee ? 

A. I think they remained in my hands until Mr. Clarke pur- 
chased. 

Q. The Torch Lake was ? 

A. I don’t think so, until 1872; it then came from New York. 

Q. South Pewabic—the books of the South Pewabic were in your 
hands ? 

A. I don’t know when they were transferred to New York. 

In 1870, were not the books of the South Pewabic in your 
hands ? 

A. I think so. 

Were not the books of the Adams in your hands ? 
A. I think so. 
Q. They were all here, then, except the Torch Lake books ? 

A. I think so. 

Q. Did you issue, in the names of the persons whose names were 
furnished you by the auctioneer, certificates for the stocks that he 
reported he had struck off to them ? 

A. No, sir; I said I did not. 

Q. Did you *issue certificates after the sale; the auctioneer fur- 
nished you a list of the parties who purchased ? 

A. Yes, sir. 

Q. Did you issue on the books of the company certificates to the 
names furnished you by the auctioneer ? 

A. Certainly I did. 

Q. How did you obtain control of the certificates, if they run in 
the names of other parties ? 

A. They assigned them in blank to my order. 

(). The parties who bid them off signed their names on the back 
of the transfer ? 


A. Yes, sir. 
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Q. And left the certificates in your hands ? 
A, Yes, sir. 
336 Q. That was all of the auction they ever had to do with— 
that was all the connection they ever had with the matter ? 

A. Yes, sir. 

Q. How long did the certificates of the Ossipee remain in that 
way ? 

A. Until they were transferred to Mr. Clarke, if I mistake not. 

@. Do you remember who the certificate of Ossipee run to? 

A. No, I don’t. 

(). It was one certificate was it not ? 

‘A. I think not; I am not sure about that; I can’t say. 

Q. I don’t mean when you sold to Clarke, I mean after the auction 
sale, the pretended sale, the Ossipee stock was all put in one certi- 
ficate ? 

A. I don’t know. 

Q. Were not each of these stocks at that sale bid in by one person 
at that sale; did not one person buy all the Torch Lake, another all 
the Kearsarge, another all the Ossipee, and so on ? 

A. I can’t say as to that; I know there was a sale made in the 
manner I prescribed, further I don’t know. 

Q. You issued stock to the purchasers ? 

A. New certificates were issued. 

Q. How long did the Kearsarge remain in the name of the pur- 
chaser at that sale ? | 

A. lL could not tell you. 

@. Down to what time ? 

A. There is no use saying—it may be a year. 

Q. You don’t know whether the stock of the Kearsarge has been 
changed yet ? 

A. No, sir; I don’t. 

(). The Adams? 

A. That remains in New York. 

Q. Did that remain in the name of the auction purchaser until 
you sold itin New York? 

A. I think it did. 

Q. Was the same true in the South Pewaby ? 
337 A. I think likely; I can’t say. 
(). There were no transfers that you remember then ? 

A. No, sir. 

Q. Did you after that sale make any charge on your books in Mr. 
Palmer’s account in any. of these stocks ? 

A. Ng, sir; I have no recollection that I did. 

Q. On your books of account, | mean; did you ever make any 
charge to Mr. Palmer, or give him any credit in connection with 
any of the stocks that were bid off at the sale, since the sale ? 

A. Nothing, except the sale that was made to Clarke. 

Q. Was that given to him on your books ? 

A. It is my impression it was not. 
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Q. Was there ever any charge, either on one side or the other in 
your book, indicating that this stock was regarded as Mr. Palmer’s 
—since the sale? 

A. No, sir. 

Q. Did you ever render any accounts to Mr. Palmer, or have you 
since the sale ? 

A. Nothing, I think, since the closing of the sale, except in my 
own report. 

Q. You have never rendered to him any accounts of his, since 
transmitting to him the auctioneer’s report of sale? : 

A. No, sir. 

Examination is here, adjourned until 10 a. m. to morrow. 

Fripay, July 25th, 10 o’clock a. M. 
Cross-Lxamination of Witness Loring continued. 


Mr. Post: I desire to take up the matter of the Franklin stock 
and make some inquiries in relation to it. Ithink you said that 
that matter had been settled ? 
A. Yes, sir. 
]. How? a 
A. By a sale of the stock by orders of C. H. Palmer and the 
proceeds remitted, paid over to him. 
@. You mean accounted to him for? . 
A. I have accounted for everything. 
Q. Have you the accounts in which those sales occur ? 
338 A. No, sir. 
(). Did you send him accounts which embrace those sales 
A. Undoubtedly. 
Q. Havn’t you the accounts which you sent to him, or copies ex- 
tending from 1863 to 1865? 
A. [ have not. - fon la 
@. You have no accounts back of 1865? 
A. My accounts with Mr. Palmer, if I mistake not, were closed 
in 1862. My first accounts with Mr. Palmer, in connection with 
this, if I am correct, were closed in 1862, 1863, and there were no 
transactions—that is, | think—until a year, I don’t know but two 
years, until the’ present account commenced. 
Q. How was that account settled; how was it balanced 7? 
A. I have just remarked, sir, that I have no accounts on the 
books in connection with it. I only have a strong impression in 
my mind that he received all due him on the Franklin stock. 
Q. I say, how were those accounts settled ? 
A. I can’t tell you. 
Q. Which way was the balance? 
A. Altogether in his favor. 
Q. And you paid it? 
A. Yes, I paid it; paid all the debts due him. 
Counsel for plaintiff here shows a paper to the witness. 
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Q. Did those two papers constitute that account? 
A. I have no recollection of ever seeing that account before. 


Paper referred to by the witness marked Exhibit 92 


The Witness. This other paper I have seen, it isa — of the 
account, not the whoie of it. 


Paper referred to by the witness is marked Exhibit 93. 


The following are copies of Exhibits 


339 


9? and 93: 
2 


Exurpit No. 92. 


C. H. PALMER, IN ACCOUNT WITH ELISHA T. LORING. 
1859. 
Ap’l 8. To cash paid bill of goods to the mine...... .................. $412 06 
yen. 4. cash remitted Mrs. Palmer 100 00 
Mar. 2%. cash paid balances due on 100 share: . ?p ewabic " stock bought 
ie Pee. PEI. 15 eRe 45 10 
29. cash paid balance : stoc ck bought for yourse elf. oe A 21 12 
Oct. 3. “ cash paid Head & Perkins for 50 shs. Franklin, over and 
above am’t received on acc’t Ralston, see letter Oct. 5th .__- 156 25 
Dec. 9. * cash paid on Franklin stock, assessment and interest, over 
and above am’t ree’d for note dis. at Barnstable bank for 
EE EN eee perenne ee HE ee 157 24 
1860. 
June 11. cash paid for renewal of note at Barnstable bank due this 
day $10,000 (new note due Dec. 14) -...........--....---- 406 66 
July 1. DORNTS GHUTIIE GOOD vows neues cncwes «200 cane 2,222 99 
$3, 521 41 
OR. 
1858. 
mee. 26. Dy Gee Ch TOMES Bee Gk. ccna cece cnensemeenen $100 00 
Se GE Oe Pe EG, decane ansenteiieiiee 200 00 
1859. 
Ap’l 18. Grats C0 Fe, EE DA. ences cccenschscminiaiion 112 05 
June 30. ‘ cash received by Capt. Emery execs soaseneneie: teeitieaiadiibieasinas 40 00 
Aug. 20. ** cash received at mine... . ~~. ~~. lia ta ic i ai 28 22 
Sept. 8. cash received as per acec’t Sept. 10_._.-. ialilesialtenslinasiaidiiivenn 230 O7 
L860. 


Mar. 19. 
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cash received on negotiating new note for your ae 
letter this date._..___- ee 
‘* cash received on draft in favor of Wheeler, 
cost of stock bo’t for him 
‘* cash received from excess of 
the am’t paid on purchasing Pewabic, 
By balance of interest -.......-- 
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and above 


over 
Franklin'stoe ik. over and above 
(see my ae 
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CHas. PALMER, IN ACc’T WITH E. 


226 58 


$2,222 99 


1860. Dr. 
Sept. 20, To interest on renewal note due Sept. 22...........--...--.-. $179 17 
—— draft in favor of Pewabic Mining Co. .................... 3,441 32 
Nov. 13, assessments on Smelting Works...--......----... ian - ee 
30, am’t paid on acc’t assessments on F ranklin stock ...-.. .--- 4,500 00 
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July 


Aug. 
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Feb. 


April 
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assessments on Franklin stock, ace’t Captain Frue__..---- 
OT TT ALE enn a ea 
coms. to C. Merriam acp. on his account._..........--.-.-- 
balance old assessments on Franklin stock... -----_ -__- 


draft in favor of J. H. Foster, balance due Pew____ _---__-- 
cash favor J. H. Foster, balance due Pew___..2.......-..- 
am’t note paid J. N. Fisk, balance due Pew____.-.----.---- 
am’t paid KE. D. Brigham, bal. int. Smelt’g Works__-_-- .--- 
draft in favor of V. F. Harrison : see ae wane 
am’t paid on ace’t assessments on F ranklin stock... ------ 
balance due smelting works mem. and int —... ~~ 
balance due on 40 shares smelting works stock over ‘and 
above eleven shares Pewabic stock ...............-.... isin 
um’t of draft favor S. P. Brady & Co._-_.- ~~ oie 3 
paid C. Merriam commission and int. re ‘newal note $5,000 


due Feb. 20, 23. ses icantly inal gue 
paid C. Merriam commission and interest rene ‘wal note due 
April 2 an snc eiasiesiaa analy aacimiablindininice 
am’t draft in favor McC onnell & Bac iii aces 


am’t of draft in favor of S. P. Brady & Co._..-...--.-- - 
paid R. C. Hooper coms. on draft on his ace’t....-...----- 
paid C, Merriam note on his account......-. ~—-. pilus oni 

ee a ee ee, CL. Ee, PEP... c cnumuemesnemndd came 
paid for renewal note $10,650 at Barnstable TT 
ry ie rr, rr, iii cen ene 


Graft in favor of Gen. Caswell........-.<...- ee Mee Tae 
paid R. C. Hooper interest and com. on renewa} for $5,000 
draft in favor of Mrs. EELEL ALE ESPON AE 
re ee eee ee Fee. Gl. Fe. BONE vc cnccnneceinnnececece 


paid C. Merriam on: acc’t note of $5,000___..........----- 
paid interest and commission on renewal $4, 000 . a Se eT Nr 
paid draft in favor J. H. Foster, agt. P. mine.......-~~~-- 
paid C, Merriam an f&ice’t note $5,000_ aT aor pega he ee ae 
paid int. and com. on renewal of $4,000 -_. -.-.-.---- 
draft in favor of Mrs. C. H. Palmer___--—- RTE SN 
balance due on F. assessments and interest ....-. .....- -- 


i A 
ee Be ee eT 


draft in favor of Lb. B. Morris. Fe oe VR ice aR PSAP SR Ie aT eer 
draft in favor of + dey NERS Sten PS ho OS ee ee 


draft in favor of ee ee ee siiiadtnnemenents 
paid R. C. Hooper com. en interest re newal $ 33, Ws nics 
am’t note paid TIE i ceciinnineebitintiintidimet:mumase eerme 

paid renewal note to C. Merriam $4,000___...........--.-. 


paid renewal note to C. Merriam $4,000 __._-- _- nein 
draft in favor C. H. fr nleiiiaaideie scceabhili Danae 
paid R. C. Hooper int. and com. on note 86, 000... — 
paid int. on (500 shs.) assessments to R. C. Hooper i ce ideehceenien 
draft in favor of R. B. Morris and Brother ----~- csi omen 


I a TD Ar | 
I a 
I 
cost and assessments on 100 shs. Mes. stocks... ._______- 
ee ee ee er Oe os. tite stents 
A 
paid loan from Pewabic Co., $2,000, int. $22. ” pee 
i 


paid loan for Pewabic and interest fassea"t GH Feds cccccnnn 


2 950 ( 


200 


80 
> 48 
00 
» OO 
6 91 


33 


00 
00 


479 265 


100 
50 
98] 
100 
100 
1,000 
182 
614 
1,000 
182 
100 
307 


100 

45 
100 
100 
100 


166 6 


10,650 
182 


182 
100 
333 
15 
100 
100 
100 
100 
928 
165 
100 
2,022 
4,000 
4,542 


00 
00 
OU 
56 
00 
OO 
O0 - 
00 
19 
00 
00 
67 
00 
OS 
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. ae paid note to C. Merriam... -.--.. 

amount due R. C. Hooper__-_- eceaadl ere ene RNa aE Bea 

amt $6,000 July 28, less 2 mos. 21 days interest... _- 

am’t of draft in favor : 
To balance interest account —_-. ienlila 


meee eee 


Extra interest. - pide Te 
To balance ace’t brought down py Gennineeend nenenenent Gein < 
‘* check to baiance account 


ee 


1860 OR 
July 1, By am’t due on ace’t rendered to this date.........--. iii 
Aug. 2 am’t reec’d for six shares Franklin stock ace’t S. J. R. 
18, am’tof errorin funds sent to Wheeler... ee ee 
Sept 20, net proceeds 2ZOshares Franklin sold a eS 
Nov 13. proc eeds of note $2,950 given on his ace’t.... 2 Tol PO ea 
13, proceeds of note 85,000 due April 50 Wiccan sasha a iil 
Dex Sl, proceeds CC, Merriam accept. S2.500 at > a men 
$1, proceeds C. Merriam accept. $2,500 at 4 mos_..--.-_..- 


1861. 
Jan. 22, R. C. Hooper’s acceptance $5,000 at 6 mos_____.. -.--.. 
March 5, rec’d 40 shares Franklin stock at S324 cin icant 
28, rec’d 16 shares Franklin stock at S24 nsniniiliiiaaiesd . 
April 3 rec’d 150 shares Franklin stock at 26, 50 at S26; icisaaiaad 
l, am’t of my bill paid MeConnell & Bacon__..-.......-- 
May 1d, rec’d for R. C. Hooper accept. $3,000 at 6 mos... bet 
Aug. 2i, rec’d for my note on his ace’t6 mos. Aug. 14, $2,000___- 
1862. 

Jan. 10, rec’d of H. & P. 100 shares Franklin stock... ......- 
14, 6 6 200 be eee eee 
Feb. 20. vi bs 100 és ei ll ae 
March 0, oe se 200 eo re 
y+ |B o6 15 ea 
April 2, 2 08 FER concen 
5, value of 100 shs. Mesmard._-- tenia aaa F 
s, B. B. 25 F. at 20%, 15 at 205 net —_ sosmenu 
Ll, 25 at $22, 25 at Z1¥ net napinte ‘ Paani ee 
16, H. & P. 100 shares at $21 net mites incuiiaeatt asi 
93. é 75 shares at S21}, 25 at $21 net iil teaeateeadie ata 
2. +6 100 ‘° ees sa sitet hi 
26 B. B. 100 amen er eS 
26, a I i i i 
28, 100 shares Franklin at $22... —- Ses ncaa 

May 4 é 100 at S224. 25 Pewabiec $252 
l, oe 100 66 sh 0 at $227, 50 at $23._.__-- 

4 H. & P. 50 shares Pewabic at $26... ~~ neni 
3, oe 5O . at S264 a itil eeiaieil 
5, ‘ 39 ‘ SBE ee Se I 
6, 4 100 “ Franklin, 65 at $24}, 35 at $25......-. 
7, dividends on 440 shares Portage L. 8S. W.....-..-.-.----- 


a i A i 


By amount transferred from W. B. F. acc’t-- 


8,000 


6 46 
645 00 
2.800 00 


2.350 ; 


1,962 
4,075 
2? O11 


4.477 4 


313 
1,025 

312 
1,027 
1.087 
2 O87 
2.096 
2.137 
2,150 

621 
2,187 
2,875 
2,281 
1,293 


1,318 7 


1,038 
2,455 
440 
5384 


$70,870 


$1,633 : 


27 ey et 
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Q. You say Exhibit 92 you never saw before? 

A. Not to my knowledge. I don’t know in whose handwriting 
it is. 

Q. It purports to be an account between you and Mr. Palmer? 

A. I don’t know [ |] the purport of itis. I don’t know what 
it means. 

Q. Look, if you please, at the balance with which 93 commences, 
and see whether it does not commence with tiie same balance left on 

the other, is it not a continuation of it? 
345 A. Does that purport to give a continuation of the ac- 
a 7 

Q. No, sir; perhaps it does. 

A. It has the same amount of tirures here. 

Q. Does it not continue in date from there, too? 

A. This account was carried forward to May 7th, 1862. 

Q. I will ask you whether the settlement to which you testify, is 
not the settlement indicated at the foot of 93 ? 

A. Is this the condition which Mr. Palmer received this in ? 

Q. Lam not testifying; that is the check with which you settled 
the sales of Franklin ? | 

A. Yes, sir. 

Q. Were there any sales of Franklin after that account ? 

A. Not that I am aware of. 

Q. Are you able to state how many shares of Franklin Mr. Palmer 
had before you made any sales ? 

A. Lam not. 

Q. Do you know whether he had any shares which were held by 
you? 

A. I do not. 

Q. Do you hold any shares of Franklin as trustee ? 

A. To the best of my reccllection, I did. 
@. How many; do you know? 
A. 
Q. 


I don’t know. 


I will ask you whether you have in your possession copies of 


these — Exhibits 92 and 93, these you just looked at ? 
A. No | 3 
Q. W bat ca become of them ? 
A. I presume they are in ashes. 
Q. You have not had a copy of them since the fire ? 
A. No, sir. 
Q. You don’t testify that you did not send Exhibit 92 to Mr. 
Palmer, do you ? 
A. I have no recollection. 
Q. You don’t recollect sending it ? 
A. If I don’t recollect sending it, I have no recollection 
844 of the account; I don’t know whose handw riting itis. Does 
it bear my name anywhere ? 
Q. It bears your name all the way through. An account between 
you and Mr. Palmer relates to your transactions; perhaps you can 


! 


ae am ee nm ta 


. . a a ed 


— -« 


Sa ee eee a tennmem atee 


*-* 
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tell by looking at it. Did you have such transactions, sir, as are 
indicated in that account ? 

A. I have no recollection of anything connected with the account, 
although it may have been so. 

Q. Have you any recollection of having such transactions as 
are indicated in the account ? 

A. I had transactions with Mr. Palmer from about 1858 to 1863. 

(). Those transactions refer to the Franklin and Pewabic stocks, 
don’t they? 

A. Yes, sir. 

The papers marked Exhibits 92 and 95 are here offered in evi- 
dence. | | 

Mr. Waker. I object to them as incompetent, and if any claim 
existed in relation to them they are outlawed by the statute of limi- 
tations. 
Mr. Post. I shall prove them further by Mr. Palmer. 
Q. I show to you Exhibit 94, and ask you if you know what that 
9 
A. It purports to be an account of C. H. Palmer with the Frank- 
lin Mining Co. I have no knowledge of the stocks or of the hand- 
writing. 

The following is a copy of Exhibit 94: 


is 


Cuas. H. Patmer, Esq., 
In account with the FRANKLIN Mintnea Co. 


1857. Dr. 
June 1. To 1st installment in No. 1 on__ ~~ 1,750 475 50 
oa. Te a ee ee ee is ee ene 2,500 625 00 


$1,062 50 


345 CONTRA. 
1857. 
eee Be AO ORI, Cie Se ita eeennnene —— 
1858. 
ane. 36 DY G00R, Coy Bh. BORER nce cccecece 6 
Feb. 24. By cash, (A. A. Page, Jr.)....-...-.. i50 00 
RE a 387 50 
662 50 
Ne. isi eeeiede an $400 00 
DEBIT. 
1857. 
June 1. For asst. on 500 shs.in name of E. N. Wileox.. $250 00 
‘© For asst. on 1,950 shs. in name of E. T. Loring, 
On weet ee 487 50 
‘ For asst. on 1,000 shs., in name of J. W. Has- 
ies ieee i 250 00 
“ For asst. on 500 shs. in name of William Frue- 125 00 


$1,512 50 
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The following shares of stock in the Franklin Mining Co. have 


Fae | 
been passed to Mr. Palmer’s credit, viz. : 
1857. 


April. By original subscription. .--.-.... 5,250 shs. 
Som. 16. Dy Bi. POI cn cininticenreninienn 500 
1858. 
eaneld.. By J. W.  wcntiincicmaamen. Ee 
Dr. 
1857. 3 | 
ee ae. SO i. es I icdennnietunins 1,000 
6 0 Oc es Botewcceenennnn 500 
” Bs Bie tidied venens 50 
May 28. To E. L. Loring, trustee .......... 1,950 
ee Fs er ee Ge itsiencicenntisans o8e 
346 
1858. 
See. 36, TO COREG Wiens cance eens ~ 
Fe i crite caine 50 
Feb. 14, To A. A. Page, trustee___.-__-_- 300 
SE OO TI ines cciccctctiitind tine oninemnianial 


Boston, Sep. 8, 1858. 


4,300 


2,450 shs. 


Q. That account leaves a balance to his credit of 2,450 shares, 


does it not ? 


A. Yes, sir; it so appears according to those figures. 
Q. And it says in your hands March 28, as trustee, 1,950 shares, 


does it not? , 


Q. I show you Exhibit 95, is that paper signed by you? 


A. I should say it was. 


@. Does that refer to the same 1,950 shares as referred to in that 


other paper ? 


A. I will say that I want to see the agreement. 
Q. I ask you whether this relates to the same 1,950 shares that 


appears on Exhibit 94? 
A. I presume it does. 


Q. Have yon the agreement to which that refers; did you re- 


ceive the shares of which the receipt is hereby acknowledged ? 


A. I can’t say. 

Q. Have you any doubt about it ? 

A. Yes, sir, strong doubts. 

Q. How came you to sign the paper ? 
A. Just read the paper. 


Paper read to the witness by his counsel. 


t 
: 
| 
| 
| 
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A. I understand it; I understand the purport of that. 
Q. Did you have the stock ? 

A. Did I have the stock? 

®. Yes, sir. 

A. The paper says I did, in trust for the parties. 


347 Exuipit 95. 


Boston, May 28th, 1859. 


Received of Chas. H. Palmer nineteen hundred and fifty shares 
in the Franklin Mining Co., in trust for James Davis, Jr., Wm. F. 
Weld, I. W. Clark, and John T. Hurd, according to written agree- 
ment made by the said Chas. H. Palmer on the 3d of February, 
1857, with E. T. Loring, for the security and benefit of the above- 
named parties, under certain conditions and limitations therein con- 
tained, and to which this receipt refers. 


EK. T. LORING. 


Q. I ask you if you had it as the paper says? 

A. There is no doubt about it, or I would not have signed that 
paper. 

Q. Have you the agreement to which that refers; do you recol- 
lect the agreement ? 

A. Not at all. 

Q. Do you know whether the conditions referred to in this receipt 
were performed ? 

A. I know nothing about it. If I should state my opinion— 

Q. No matter about your opinion if you don’t know. Did Mr. 
Palmer send you certificate No. 8, which stood in the name of E. N. 
Wilcox for 500 shares; there is the entry ? 

A. I can’t say. 

Q. Have you any recollection about it ? 

A. None at all. 

Q. Did -he send you 43? 250 shares, which stood in the name of 
B. N. Leach ? 

A. | have no recollection of it. 

@. You have no recollection of either ? 

A. No, sir. 

Q. Did Mr. Palmer make any exchange with you of stock of the 
Franklin Company for Pewabiec ? 

A. I can’t say. Ihave no knowledge of any such transaction ; 
if it ever took place it is gone from me. 

Q. I show you that memorandum on an envelove (hands an en- 

velope to witness) 7 
348 Q. Is that your handwriting ? 
A. I should say it was. 


Paper referred to marked Exhibit 96, of which the following is a 
copy : 
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ct 


RE ae eae ME ae RSC 


23 bought. } 
950 exchanged. { 
407 shares Pewabie st., belonging to C. H. Palmer, Houghton. 
Also certificates, 200 shares ex. with E. T. L. 

és 66 120 bought of E. T. L. 

Memorandum in pencil. 
200 additional in Ex. 400 Frankiin. 


Mr. W ALK ER. The whole of it the question was ? ‘ —- 
A. I should say it was. 

Q. Do you know what that relates to? 

A. It bas gone from me; I should like to see the letter. 

Q. Possibly there wasn’t any. It don’t purport enclose any letter. 
is not addressed as a letter, is it ? 


One certificate. 


Mr. Waker. No, it is a mere memorandum. 

Q. Do you know to what that relates ? 

A. Allow me to look at it again. 

Exhibit 96 handed to the witness. 

Mr. Waker. It is not addressed as a letter; it is a mere memo- 
randum on an envelope. 

A. I have no recollection of it whatever. 

Q. Are you able to distinguish under the erasure there the pencil 


memorandum ? > 
Mr. Wa.LKER. No, he cannot. I can’t, and know he cannot. 
There is an erasure there. 
Q. Just see if you cannot read out of that ** 200 additional in ex. 
400 Franklin ? ” 
A. No, sir; perhaps some younger people than I can: I cannot. 
@. Are you not able to tell, then, whether than handwriting is 
yours, the pencil memorandum ? 
A. No, sir. 
349 “* 200 additional in Ex. 400 Franklin ;”’ you don’t know at 
all what that relates to ? 
A. Nothing beyond what is conveyed in that paragraph. I have 
no recollection whatever of the transaction itself. Idon’t deny my 
handwriting. I had no knowledge of it. 
Q. Now, sir, have you accounted to Mr. Palmer for the sales of 
the Franklin stock, otherwise than in the accounts which [ have put 
in this morning ? 
A. That I can’t say. : 
Q. Those accounts were rendered as against the entire transaction, i 
were they not ?. 
A. That I can’t say. 
Q. Have you sold any of his Franklin since, otherwise than 
under his instructions ? | 
A. No, sir; to the best of my recollection, I have not. 


Q. Do you know whether he received any stocks back at any time ? 


vee 


— 
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A. I do not. 

Q. Ilis Franklin stock was in your hands, wasn’t it. 

A. I held Franklin stock, to the best of my recollection, as trustee, 
in which he was interested. 

Q. Well, in which he was interested; didn’t you hold it which 
he owned entirely ? 

A. My impression is I did not, inasmuch as I held it in trust, 
because he had not paid for it. 

Q. You accounted to him for the proceeds, did you not? 

A. To the best of my recollection whatever was sold I accounted 
to him for. 

@. And you owed him money in addition which you put atthe 
end of account 93 ? 

A. O, there was a balance due him on sale of the Franklin stock. 

(). From the time of that settlement until the time of the opening 
of this account in 1865, which you have presented here, there was 
no dealing between you and Mr. Palmer, was there ? 

A. To the best of my recollection there was not. I could not tell 

positively. 
350 Q. Can you state when that check was paid? 
A. No, sir. 

). It was not paid at the time the account was sent, was it ? 
A. I have no recollection of it, sir. 
Q. You paid assessments for him on Franklin stock; did you 


A. On such portion as I held in trust, I presume I did. 

Q. Didn’t you pay them all ? 

A. I can’t say. 

Q. You have charged him in this account as for assessments for 
Franklin, haven’t you ? 

A. Ihave not looked at the account. 

©. Look at it. 

A. I have as charged there. Ihave no doubt it is correct. (Ex- 
amining the account.) Yes, sir. 

Q. What do you mean by saying that his Franklin stock was not 
paid for? 

Mr. WALKER. 1 object. He has not said so. 

Q. Didn’t you say no? 

A. No, sir; nothing of the kind. 

Mr. Waker. The witness here asks to be allowed to make an 
explanation in relation to any transactions that may have occurred 
between that time and 1865. He thinks possibly there is a single 
transaction. 

The Witness. I have stated that no transactions were had be- 
tween Mr. Palmer and myself from 1862 or thereabouts, to the time 
of the present accounting; so far as the book accounts are con- 
cerned, there are none whatever; but he had some interest in some 
iron lands, the L’ Anse lands, covering this time. 


31—814 
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Mr. Post. It was a single transaction by itself. 
| ie 5 es, § sir. 
Mr. Post. Had no connection with this whatever ? 
A. No, sir. 
Q. Do you know anything of any sales of Franklin stock belong- 
ing to Mr. Palmer, and in your hands, other than those mentioned 
in these Exhibits 92and 93? 
351 A. As | have before stated, I have no recollection of any 
sales whatever of stock belonging to Mr. Palmer except a 
what is embraced in this account; I might say, either as principal 
or trustee. 
Q. Your memory is not very good, is it? 
A. I don’t intend to trust much to it when [ have any memo- 
randum or books to remind me ot it. 
Q. What do you say to my question as to whether your memory 
is good ? 
A. Disconnected with memorandums, I may be failing, for along 
period ; but I don’t find many with stronger memories as to things 
that have occurred within the last ten or fifteen years. 
Q. Have you any memorandum or account of the Franklin stock 
matter ¢ , 
A. Why, I answer no, sir. 
Q. Not any? 
A. Not any, whatever. <<». 


rg Wa ker. All burned, were they ? 
. To the best of my knowledge, all burned. 
7 Were your letter books burned ? 
A. Why, I just told you all the transactions of mine prior to the 
fire, burned. 


Mr. WaLKeEr. Not prior to the fire, because there are things in 
the case that were in existence before the fire. 

A. I mean things in connection with Mr. Palmer. 

Q. You are not thinking what you are saying; you don’t mean 


that all your books and papers connected with Mr. Palmer before | 

the fire are burned? | 
A. No; the books connected with the transactions in Franklin 

only are burned. si 


Mr. Post. Your letters and all memorandums of accounts ? 
A. Yes, sir. 
Q. So if you did have these accounts at the time these were | 
rendered, they would have gone with the others? 
A. Undoubtedly. | 
Q. I refer to 92 and 93? 
A. Yes, sir. | 
352 Q. Then have you given us all the information you are 
able to give us of the Franklin stock ? 
A. I have, sir; every iota. 4. 


T 
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Q. I will ask you some questions now about the land account; 
have you the memorandum which you mentioned yesterday, of the 
lists of dates and amounts that the drafts were received from the 
Lake ? 

A. I think Lhave; [don’t know whether I have got it here or not. 

Q Will you produce it? 

A. I guess you will have to defer that, it is at my office. 


The following is a list of drafts remitted from the Lake: 


ee, Ba Tee ti dt erent inst cid ee $2,000 00 
a i ieee ee 10,970 00 
Oe i, ed ine ees 19,960 40 
Oe ys le li ee eet eee 
Oe i i ieee 2,675 00 

I ig ss eis ane manele 25,401 48 

a S| eae Pk Sh eR OE A 14,480 94 
ae Sn ee a a. eal nena Ginna maui 11,544 00 
BO inca heii aniaeceiadieia eal 5,940 93 

Se a ees es ni iene 13,438 66 
Oe a ei al ein ‘eet winiisiginalial hs 2,900 00 

EES ee rE TI ey $114,299 80 


Q. Now will you specify which of those were delivered to you, 
and which were not? 

A. I can do it. 

Q. You stated they were not all delivered to you? 

A. No, sir, they were not; I can tell you what came to my hands, 
and produce a memorandum. 


Mr. WALKER. State what did not, because that will be shorter, 


giving the dates. 


~ A. I have not got that here; I have got this letter here; I didn’t 
know I had it. 

(). What letter? 

A. A letter to my counsel, showing what did come into my 

hands. 
353 Q. From that can you state ? 
A. Yes, sir. 

(). Look it over and state what did not? 

A. The $6,901.48, remitted Dec. 31, never came into my hands. 

Mr. Post. The remittance in that package was $25,401.48 ? 

A. Yes, sir. 

Mr. Waker. Do you mean to say that it never caine into your 
hands at all, or that the sum was delivered to Mr. Palmer ? 

A. He is speaking of the drafts that did not come into my hands, 

Mr. Post. Never came into your hands at all ? 

A. No, sir. 

Q. What is the amount? 


SO once 
EAI OR PR AB Nh 39 
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A. $6,901.48. 

Q. Was that a single draft ? 

A. That I can’t say. 

Q. Referring to Exhibit 77, can you state which of the drafts 
there mentioned did not come into your hands ? 

A. The one on A. H. Sibley. 

Q. Give the amount of that, please? 

A. $6,901.48; what I mean by that is, that when Mr. Palmer 
opened that package, he took that draft from the balance of the 
drafts, and disposed of it himself; in that sense it never came into 
my hands. 

Q. Who was the package addressed to ? 

A. Chas. H. Palmer. 

Q. Did any come into your hands? 

A. No, sir; the rest were endorsed by me. 

Q. You have a memorandum on that exhibit in your handwriting, 
haven’t you? 

A. I have. 

Q. That is not a copy of that letter ? 

A. Just marked copy by Mr. Hadley 

Q. Lam speaking of that memorandum; you have got a memo- 
randum opposite that ? 

A. Yes, sir. 
354 Q. What is it? 
A. * Delivered to C. H. Palmer.”’ 

Q. Made afterwards, not a part of the original paper ? 

A. Undonbtedly it is a part of the original paper; it was made 
there at the time Mr. Palmer took the draft from me. 

(). Made on what? 

On this copy. 

Q@. It was not made on the original ? 

Not at all. . 

Q. You say that memorandum was made on there at the time 
Mr. Palmer gave you the copy ? 

A. Mr. Palmer took the original letter, the whole of it, and 
ordered Mr. Hadley to copy what he wanted copied with these 


hh 


drafts; he then passed all these drafts to me with the exception of 


$6,901.48. 
Q. That don’t explain the memorandum; I asked you when that 


was ee i 
That was made before the drafts came into my hands; that 


was wip at the time the original letter came into my hands. 


Mr. Waker. The original letter didn’t come into your hands 
then ? 
A. No, sir; it didn’t. 


Q. And when was that memonandum “ delivered C. H. Palmer’’ 
made ? 
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A. Made at the time that Palmer delivered that to me; it was 


made at the time he was in the office. 


Q. Do you know whether he saw you make it? 

That I can’t say; it was for my own guidance. When Mr. 
Palmer took that draft from the rest in the package, [ made that. 

(). Now proceed with the rest of them. 

A. Of the drafts remitted Feb. 23d, 1867, the following drafts 
“ame into my hands: $5,940.93; Mr. Palmer withdrew drafts 
$4,450; the balance, $1,490.93, came into my hands. 

Q. “ Palmer withdrew ” what do you mean by that? 
355 A. I mean Mr. Palmer took these drafts. 
Q. Before they came into your hands or afterwards ? 

A. Of that I wont be positive. 

Q. Are you able to tell what draft that was? 

A. I can tell by the original letters; [ think it was a draft on A. 
H. Sibley—one for $4,000 and one for $450. 


Mr. Waker. What constituted that sum? 
A. Two drafts—one for $4,000 and one for $450. 
Mr. Post. Can you tell what drafts they were? 
They were drafts drawn by the Grand Portage Company on 
A. Hl. Sibley—no, they were drafts drawn by the Grand Portage 
Company; it don’t say on whom. 
(). Are you able to tell on whom: 
A. No; only from my own impression. 
Q. What is your impression ? 
They were drafts on A. H. Sibley, as he was treasurer of the 
Portage Co. 
Q. What else didn’t you receive ? 
A. Subsequently, September, 1867, some six months after the 
second dratt—I see here 
Mr. Waker. Never mind what you see there; answer the ques- 
tion. 
Mr. Post. Under date of Nov. 14th, 1866, a draft of $19,960.40. 
A. That never came into my hands. 
Q. Never came into your hands ? 
A. Never came into my hands at all. 
(. Was that all ? 
A. That is all. 
Q. Can you tell what draft that was ? 
A. Drafts. 
Q. Can you tell what they are, sir ? 
A. They themselves show; I have no other knowledge than that 
(producing a paper). That is-a copy of the original letter which 
Mr. Palmer gave me. I can only say, that that is a copy handed 
me by Mr. Palmer, of the drafts at that time. 


356 Paper referred to by witness as a copy of the letter shown 
by Mr. Palmer to witness, containing a list of drafts for- 
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warded at that date, is marked Exhibit 97. The following being 
a copy thereof: 

Hoveuton, Nor. 14, 1866. 
Cuas. H. Pautmer, Esq., Boston, Mass. 


Dear Srr: Enclosed find the following drafts on account of 


stock : 

Franklin No. 4379, at st., favor Enoch Roberts... -- $130 00 
$6 Be Te re vce 300 00 
™ “* . 40, * * a 125 00 
6 ‘“ 4368, * * wen. eee 200 00 
Huron ‘“ 605, 10 ds. st., favor W. L. Hulbert, cle = 100 00 
Pewabic “* 1642, 10 ds. st., favor John C. Hodgson __ 150 00 
. “ §1642, at st., favor Richard Paull... _--~ ~~ 200 00 
Shelden & Colm., No. 230, at st., favor W. R. Noble__- 400 00 
Quincy, No. 3483, at st., favor Phill. Sherman -....--- 500 00 
" ‘3489, at st., favor John Morrison ....-.-- 300 00 
$6 ‘Ss 683.486, at st., favor Wm. Arthur ...... 400 00 

First Nat. Bank Houghton on Cent. Nat. Bank New 
Weis, Bi, GREE obi Seite onen 17,155 40 
SN ssscensinits'dndise cakilettnc tipi seat chectueiilaibidialaniaih $19,960 40 


Yours respectfully, 


WM. R. NOBLE, 


Mr. Post: That is correct, is it ? 

\. That copy was handed to me by Mr. Palmer. 

Q. At the time of the date of its receipt ? 

A. I think soon after. 

(. You say none of those have come into your hands ? 
A. None of those drafts; no, sir. 


357 Mr. WaLker: Why do you want to testify.so if that was 
sent to Mr. Palmer? It may have been a simple memoran- 
dum made at the time. Do you re member ? 
A. O, yes; I remember the drafts were delivered to Mr. Palmer. 
Mr. Palmer was at my office, otherwise [ could not have selected 
those drafts. 


i‘. 


Mr. Post: Those drafts were all to Mr. Palmer’s order, you say ? 

A. Yes, sir; all of them. 

i thought you said some of: them you endorsed ? 

A. Mr. Palmer endorsed them in my favor, and I put another 
ere ment on them for collection. 

Q. None of them were drawn in your favor, then ¢ 

A. None. ae 

Q. Is that all that did not come into your hands? 

A. Of the list ? 

(). Yes. | , 

A. I think those I have read to you are; yes, sir. 


r 


ae) 


>-— A: cite. tte 
——— — 


uvw 


ELISHA T. LORING ET -AL. VS. CHARLES H. PALMER. 247 


Q. Do you know what was done with these moueys by Mr. Palmer ? 

A. I cannot conjecture what was done with them. 

Mr. WaLkKer: Not any conjectures. 

A. I know nothing about it of my own knowledge; no, sir. 

Q. Do you know whether they were used for the purchase of lands 
for the land account ? 

A. I only presume so; I don’t know it. 

Q. Now, then, on what theory did you keep this land account, 
Exhibit 48 ? 

A. Upon the theory of crediting Mr. Palmer with all funds that 


came into my hands from the Lake and from other original stock- 


holders, and charging Mr. Palmer the cost of the stock. 

Q. So that it was virtually an account which made him responsi- 
ble for delinquencies of all the proprietors, didn’t it ? 

A. Well, it was commenced by his approval in that manner. 

(). You have not answered my question. 
358 Objected to as incompetent, as it asks fora legal conclu- 
sion, and not for the fact. 

Question read to the witness. 

A. Not at ajl. The responsibility laid in the hability of the 
stock, as no stock was issued until the parties had paid their pro- 
portion. 

(). You charged him with the entire stock, didn’t you? 

A. I charged him with the entire stock of the properties. 

(). And with the entire assessments 7 
ee 

Q. And then you credited him simp ly with the moneys which 
were paid in by the parties toward their assessments ? 

A. Credited him with the money remitted by Frue and the 
amount paid in by the Boston parties 

©. So if any failed to pay their proportion of the cost, he was 
responsible for the balance ? 

A. If you put a strict construction on it,it might beso. As I 
remarked before, no stock was issued until it was paid for; anda 
small number of shares I took and credited Mr. Palmer. 

Q. What properties does this land account relate to ? 

A. It relates to Torch Lake, Lroquois, Penn, Ossipee, and Kear- 
saree. 

(). Now, then, the entire cost of all those properties is charged 
in this account to Mr. Palmer, is it not ? 

A. It was originally. 

©. Is it not now? 

A. To the best of my recollection. 

©. And the entire of the assessments ? 


. 
A. Zon, wf. 
(). And in addition to that, these expenses w hich you incurred 


for telegraphing and expressage and other expenses 
| % Yes, sir. 
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And he is credited only with the amount of money which 
was paid you on the cost and assessments and sales of stock ? 
359 A. That is so. 

Q. So that, as this account is kept, if any one of the 
original proprietors was to that extent delinquent, there would be 
a baiance against Mr. Palmer in that account ? 

A. Well, that is not so in point of fact, for the reason that all 
delinquent subscribers held stock that was paid for and credited in 
that account. Mr. Palmer had no responsibility whatever. 

Q. Well, I suppose on any of these sales, if there had been profits, 
you would have had the benefit of those profits and he would not? 

A. No, sir; not at all. 

Q). Didn’t you credit in this account the proceeds simply ot sales ? 

A. For the sales I credited the full amount received. 

Are you able to pick out from the account the cost of the 
different properties ¢ 

A. Y es, sir. 

Exhibit 48 is here handed to the witness. 

A. I can’t presume to pick it out. 

Q. What was the original cost of the Ossipee ? 

A. The original cost of the Ossipee was $5.50 a share. 

Q. No, no; the original cost of the land; $40,000, was it not ? 

A. $40,000 and $30,000. 

Q. $30,000 was the Douglass purchase; leave that by itself? 

A. Yes, sir. ’ 

Q. And the Kearsarge ? 

A. $50,000. 

Q. And the Iroquois? 

A. $10,000. 

Q. Now the first item on the credit side of Exhibit 48, * Oct. 
19th, cash of H. Bigelow, $20,000;” the same date, ** Draft in 
favor of J. H. Dennison, $1,000;” the next item, ** Nov. 3, the 
same, $7,000.” Further down, * 1867, Jan. 9, cash paid on account 

of lands, $32,000; ” same interest added, making $31,392.92.” 
360 Further on, * March 23d, amount paid Dennison on account 

of land, $40,000.”’ Look at those and tell me whether those 
five items were not the purchase price of those three properties ? 

A. Yes, sir. 

@. Are you able to pick out from that Exhibit the items which 
went to purchase the Douglass lands ? 

A. No, sir, I cannot; | know where it went and how it was 
paid. 

. How was it paid ? 

A. It was paid by Messrs. Sibley and Palmer; to meet that pay- 
= an assessment of $1.50 was put on the stock. 

The question is, how paid? 

4 Sibley paid for that land by drafts endorsed by Mr. Palmer. 

QM. On whom? 

A. On individuals and on bankers in New York. 
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Q. How was that paid for ? 

A. Paid by drafts from Sibley, endorsed by Palmer, I suppose; 
I know nothing further. 

Q. Are you able to tell whether the item of Dec. 10th, ‘‘ cash on 
lands bought in New York, $3,556.21,” was a part of the pur- 
chase ? 

A. Yes, sir; it was wholly. That had escaped my attention. 
That was the entire which was paid for this land. 

Q. Hlow much was paid for the Douglass lands? 

A. $25,000 and interest. 

Q. Can you find that on the other side of the account? 

A. I will be hanged if I will look over those accounts to-day ; 
that draft you speak of was a draft drawn on account of the pur- 
chase. 

(). Turn on the other side to March 23d, “ cash received, Ossi- 
pee, ete., $25,429.17,” the third item under the head of March 23d, 
that relates to the same purchase ? 

A. Yes, sir. 

Q. Then $25,000 was what was paid for the Douglass lands ; 
what was it put into the company for—at what price ? 

A. An assessment was laid of $1.50 a share. 

(). What was the other five thousand ? 
361 A. Both for stock. 

(). Was it not $2,500 to pay you; to Palmer $2,500, and 
you $2,500, for your services ? 

A. No, sir; not for my services. I did not have one dollar; I 
never charged any of the companies there that I was engaged in 
anything outside of my fixed salary. 

Q. Lask vou, then, again, if that $5,000, the difference between 
the cost of this land and the assessment, was not provided as a fund 
for $2,500 for Palmer, and $2,500 for you ? 

A. No, sir. 

Q. Was any part of it to provide a fund for Mr. Palmer? 

A. I think Mr. Palmer was paid $2,500. 

@. What for? 

A. For his services in negotiating the transaction. 

Q. And you were not allowed $2,500 of that 35,000 for any pur- 
pose ? 

A. For no purpose whatever—only my fixed salary by the Board 
of Directors. 

Q. These items of telegraphing, you have got in this account, 
were with reference to these properties ? 

A. They were with reference to the speculations which Mr. Pal- 
mer was engaged in independent of these companies—independent 
of the stockholders of these companies. 

Q. Then what were they in this for ? 

A. I kept Mr. Palmer’s private account and the land account as 
the same thing. 

Q. Do you say this is Mr. Palmer’s land account? 

32—814 
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A. Yes, sir; to a limited extent. 

Q. To a limited extent, why were the items in the account filed 
with the Master—I refer to the items in your present account—Nos. 
16, 17, 19, 20, 21, 22, 23, 24, 34, 38—I ask you whether those ex- 
penses were not incurred on account of the properties embraced in 
the land account’? 

A. I can’t say that they were. 

Q. Can you say they were not? 


A. That you will have to go to Mr. Palmer for; I charge him a 
the cost; Mr. Palmer told me to charge it to the account. 
362 Q. You made the payments, did you not ? 


A. I say I have checks that will show. 

Q. I say you made the payments ? 

A. I made the payments. 

Q You put them into the land account ? 

A. Yes, sir. 

Q. They relate to the land account, don’t they ? 

A. Not exclusively. 

Q. You must have considered they were in the land account at 
the time ? | 

A. Undoubtedly. - 

Q. Because you had a private account separate at that time ? 

A. Undoubtedly I had so. 

Q. Are you able to tell which of the items in this Exhibit 48 are oa 
embraced in the items, a list of which you gave us this morning as 
remittances received from the lake ? 

A. You have had that before. 

Mr. WALKER. Pay attention to the question, and answer. 

Question read to the witness. 

The Witness. I would like to explain. 

Mr. Waker. The witness producess the papers called for yester- | 
day, being accounts of which copies were rendered to Mr, Palmer ies 
as he then testified, and they are marked Exhibits 98, 99, 100 
These are all the accounts sent Mr. Palmer by the witness, and of 
which he has retained copies. 


te nemesite 
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$4,845 | 
643 
3.195 
4.846 26 
1619 2 
4.847 


4.843 7 


965 £ 


S22: ROG 35 


$965 
211 
200 
211 
5,000 
5,000 
843 
5,000 
5,000 
5,000 
12 
1,006 7 
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EXHIBIT NO. 98 
CHAS. H. PALMER, IN ACCOUNT WITH E. T. LORING, 
1868 DR. 
Jan 1, To balance as per account rendered.___........ $6,069 60 
4, cash paid for stamps FE a a a Pe 2 50 
21 assessments on Hecla stock .. - as 400 00 
Feb. 11, cas sh paid renewal of notes at B. Bank- 405 00 
~ 17, . le Be and cneees venaiiiiiatie 100 00 
26, “ draft, favor A. H. Sibley iin 250 00 
29, 6 renewal of nate at Wareham bank. 180 42 
36: 
29, 4 Sohier & Welch for legal services 6 00 
Mar 7 6 renewal of note and stamp-.-_-.--.-- 205 &3 
19, ee a 5.000 OO 
April 15, se for stock in D. & Lake 8S. Copper 
Co. cn 2a 
18, 6 his draft favor of Re vere » House eae 171 61 
18, 6 his note this day........~- 5.000 00 
25, “ his note this day___-_----. 5,000 00 
28, balance of interest to a 90 39 
186 CR. 
- Jan 4, By cash net amount of his ncte___~~- 
Mar. 11, cash rec’d from H. Bige low for stoc k. ; 
April 1, 2,000 shs. Torch L. Co’s stock, $3,000, inter- 
ais oe 
ae 13 cash ree c'd from note, less stamp- linseed 
20, : J. H. Cotton for sti « simiidien 
23. e his note 4 mos. April 20, less 
stamp iaciialnaia: ain . “— ar: 
28, " his note 4 mos. April 20. less 
Stamp... pee mnie 
To balance a ae SPE 
$25,806 35 
BO CR ic csises neni eusaenns eiennnin enna einn $965 54 
EXHIBIT No. 99. 
; 
CHARLES H. PALMER, IN ACCOUNT WITH ELISHA T. LORING, 
_— 1868. Dr. 
April 30, To balance. Een See a lala 
May & cas eh pe aid ace’t Weed F ile ia Pao sasiiiainaiiltiai 
4, draft Revere House aaa poet 
June 138. ore were ee a ee 
Aug. 14, a _ fee 1: dnc Gamera _ 
14, 6 ; FRE hE OO PRE EE se SE PE 
20, 6 assessme nt. on Ossipee e stoc ck. 5O9 shs Fae ire a 
22 EE SEE eae ee ea RR EE ea . _ 
27 es 6 a en Tee, ee Pee ae ai 
sl, os oe Eg ee PMT M a ee a ee 
31, balance of interest to date....._____-__~ ap iene abana 
31, a aa ie atl saat nse nlaeeinaeiaans “ 


$28,451 29 
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364 
1868, 


PALMER, 


li. 


Sept. 1, Tocash paid his note Hace SE Rae Neen ee eR : 25.000 00 
12, oe 6 6 ae aes A ia ae ae RIOR 5.000 00 
28, aca i assessment on 250 shs. S. P. and interest 106 28 
Nov # 6 ‘* Kearsarge and Ossipee r REN ee 1,800 OO 
20, ‘¢ draft favor of S. Mandlebaum ees aye ee 1.200 00 
Dec. 16, ss ‘ his note : ‘ 5.000 00 
19, oe og Bi Ne ree 2 ea 5,000 00 
31, ilieniennt tiaemind to date ow ii alibi 6 2% 
41, difference in dating interest in ace’t to Jan. 1, 1868... __- 184 47 
31, balance st SN IC Ee? 1.764 30 
S28 711 32 
CR. 

July 8 By cash dividend D. & L. 8S. stock, 1,125 $1,687 50 
Aug. 14, cash proceeds of note 4,877 92 
17, cash proceeds of note al iran $860 8&3 
18, cash proceeds of note 1794 17 

zU, sundries, 509 shares Ossipee stock, S2.460.17: interest 
$181.25 i fee oa 2.641 42 
aes cash proceeds of note ce aaa 1.794 17 
él, cash proceeds of note m i aap 1795 28 
S98 .451 29 
sy balance ‘giants ini " S1.006 74 
Sept. 38, By cash proceeds of note r 4.860 83 
12. cash proceeds of note { 842 75 
Nov. 7, cash am’t from Treas. Kearsarge Co. : ,000 OO 
Dec. 21, cash am’t from F. R. Kingsbury ‘ 5.000 O00 
28, cash am’t from F. R. Kingsbury 10,000 00 
328.7 T 32 
By balance .__- woe - 34.764 30 

Exurpit No. 100. 
C. H. PALMER IN accountT witH E. T. Lorina., 
1869. 

Jan. 6, To cash paid his note... S5.000 OO 

15, eash paid his not 5.000 00 

Feb. 17. eash paid renewing note 200 00 

20, cash paid his note 7 ” 5.0000 OO 

Mar. 3, cash paid his note Ms 5.000 00 

cash paid for sale of stoc ke. 25 80 


eash Nov. on 


stoc k. 
bal. interest to dat ate 


10. 


63, assessment 


April re 

365 
1868. 

Dee. 
1869. 


30, 


31, By balance as of date______- 


Feb. 16, eash rec’d from dis. his note. 
Mar. 20, cash rec’d from sale of Heela sto am 


ESS SELLA ALE Se ee 


April 30, 


Adams’ 


ina 199 23 
sil Eater ee $4,764 21 
. LSO] 94 
m 8 OOO OO 
: 1°83 OV 
$21,849 17 21,849 17 


—_- -¢ 


ll 
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1869. 
Pi $4,283 02 
Aug ) cash paid ae — . 5.000) OO 
28, cash maid his note o «cee 5,000 OO 
ol. balance of interest ae nae : ne 37 54 
CR. 
By balance as of date ....-. ees $14,420 56 
$14,420 56 $14,420 56 
Aug 1 T balance ciiinieiilctiintilis: sian al £420 ou 
Dex ] interest balances . S84 ” 
CR. 
Dec. 31, By balance as of date Mer tees $14,805 12 
S14.805 12 S14.805 12 
Dec. 31, To balance “ $14,805 12 
LS7O. 
April 30, interest balan 394 80 


15.199 92 


215,199 92 &15.199 92 


-_ ” ry’ ’ - ‘ . 
April ov, lo balances ; ‘ : S15.199 y 
9 —— "ee fe 
pept. od, Interest Dalance DUO OF 
oF 

‘i) 4 ‘ } . ,? foe o ' ' . uF , *< . ~e me on 

ov, Vy cash rec a [rom saie oO! OLLULEPAL SLOCK —_ SO. 177 ty 

4 ] 7 } —a wt 

ou, balance as of date ; 9 529 52 

\ a > 

Sie Ut) » ~] » , 0 4 

Sept 0, To balane = a SU.029 b2 


(). You desired to make some statement in relation to your tes- 
timony about Torch Lake ? 
A. Yes, sir; in my remarks of vesterday on Torch Lake, on the 
manner in which the assessment was made and collected, in 
366 view of the transaction I was not aware at the time that they 
were so clear as they appear to be on examination of the 
records and accounts. Therefore, [ was mistaken in relation to my 
remarks on that matter, from the fact that it made no impression 
on my mind, having left it to Mr. Burr. What 1 stated was not in 
conflict with the account at all. The representations I made yester- 
day are founded on the examination of the accounts; but it was 
not exactly according to the books of the company. I stated there 
was no money passed, but it appears there was some money passed 
and credited ; in other words, in the room of considering my testi- 
mony as valid, you will take the records of the company and Mr. 
Burr’s accounts. 


i 
| 
: 
i . 
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At the request of the witness and of counsel, the above explana- 
tion was read to him. 

Mr. Seager. Was there any money paid by you? 

A. I must refer you to the treasurer ; it had gone from me; that is 
where I was mistaken yesterday; I had forgotten; I wish to trans- 
fer my testimony that I gave yesterday; I wish to substitute the 
testimony I gave yesterday, for the record of the company and Mr. 
Burr’s accounts, which he is ready to testify to; that embraces the 
whole. 

Mr. Seager. Leaving then, for to-day, the matter of the land ac- 
count uutil Mr. Loring will have an opportunity to examine it more 
fully, 1 will now ask you in relation to some of the stocks sold at 
that auction sale. 

A. Allow me to say I thought that was pretty thoroughly gone 
into yesterday. 

Mr WaLKeER. It is not necessary for the witness to judge of that. 

Mr. SeaGer. Referring to Exhibit 83; at that sale, as appears 
from the printed notice, were sold 7,285 of the Ossipee, 1,199 
of the Kearsarge Mining Co., 1,420 shares of the Adams Mining 
Co., and 250 shares of South Pewabic; those companies were all 
formed, if I understand you, on properties that were purchased by 
different gentlemen; the books of the corporations from the time 
of their organization being placed in your hands as one of the 

officers of the respective companies ? 
367 A. Yes, sir; Mr. Burr was the treasurer of the whole of 
them. 

Q. What office did you hold in all of them ? 

A. President. 

Q. You stated yesterday as to some of these stocks, perhaps as 
to all of them, that the stock stood on the books of the respective 
companies in your name as trustee; the certificates had not been 
issued ; was it so in regard to all those stocks ? 

A. It was to the greater portion of them; I think most all of 
them. 

Q. Was it not so with all of them, that they stood on the books 
of the company credited to you as trustee; that the certificates had 
not been issued to anybody ? 

A. I think all but the Toren Lake. 

Q. I don’t include Torch Lake in my question; only those four 
companies organized on property purchased by you ? 

A. Yes, sir; according to the best of my recollection, I think 
they stood in my name as trustee. 

(). All of them? 

A: 2am eae. 

Q. You sold only 250 shares of South Pewabic ? 

\. Yes, sir; that is all that wasin my name at that time, as trus- 
tee, belonging to Mr. Palmer. 

Q. On the 11th day of March, 1869, notice was given for the sale 
of a quantity of stocks belonging to the South Pewabiec for non- 
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payment of assessments; in that notice was “700 shares, E. T. 
Loring, trustee—” 

A. When was the sale? 

Q. This is the notice. (Handing a paper to witness.) 

A. That is easily explained, sir. 

Q. Wait just a moment; were the 250 shares sold at the auction 
sale a part of the 700? 

A. No, sir; well, sir, upon reflection, I think you are right; I 
think in that was included Mr. Palmer’s 250 shares; I subsequently 
paid the assessment. | 

®. At that time this 700 shares stood on the books of the 
368 South Pewabic in your name as trustee, and included all the 
stock for which you were trustee, Mr. Palmer’s as well as 

that of some other persons, didn’t it? 

A. I thing it did; that is all of which the assessments had not 
been paid. | 

Q. The certificates had not been issued, had they ? 

A. No, sir; not to my knowledge; I can’t say about that. 

Q. Were they certificates for the 250 shares that were regarded 
as Mr. Palmer’s issued after the auction sale, and then issued to the 
purchaser at the auction sale by Henshaw Bros? 

A. The stock stood in my name as trustee and remained so not- 
withstanding the sale; my impression is there was no change of 
certiccates at that time. 

Mr. WaLKer. Notwithstanding what sale ? 

A. Notwithstanding the sale had, there was no change’ on the 
books of the company; notwithstanding that sale. 

Q. The stock was not issued to anybody ? 

Mr. Waker. There was achange after the auction sale was there 
not—issued to the purchaser? 

A. That I can’t say. 

Q. I thought you said, yesterday, certificates were issued to the 
purchasers ? 

A. Well, they were, except what stood in my own name. 

@. They all stood in your name as trustee ? 

A. Well, my impression is—let me state one word—no certificate 
for the 250 shares was issued by the company until after the auction 
sale; but a certificate was then issued to the purchaser at the sale 
for 250 shares ; that is so to the best of my recollection. 

Mr. Seacer. The custom then was, in the organization of all 
these four companies, to place to your credit, on the stock ledger of 
each company the amount of stock for all the parties for which you 
were trustee, and from time to time,'as they: received their stocks 
or sold them, certificates were issued by the company on your order? 

A. That is so. 
369 Q. There was 509 shares of Ossipee that were not taken 
by anybody, and which you ultimately took ? 

A. Yes, sir. 

Q. They were included in the sale to Clarke, were they not? 
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A. Yes, sir. 

©. In that sale to Clarke was also included the stock that stands 
marked in Exhibit 14; showing the original allotment, as Lantern 
and Contingent ? | 

A. Yes, sir; the 509 shares were the balance that stood on the 
books; the Lantern and Contingent were included in that. 

Q. What was that Lantern stock? On the original allotment 
what was that Lantern intended to designate ? 

A. You will have to go to Capt. Frue for that. 

Q. Capt. Frue is notaccessable. On the original allotment there 
stands 225 shares as Lantern: what was that stock set off for ? 

A. To meet Capt. Frue’s promise of stock. 

(). And called Lantern to designate it. 

A. Yes, sir. 

Examination was here adjourned until 10 a. M. Monday, July 28. 

Mompay, July 28th, 10 A. M. 
Cross-examination of th IwiINESS Loring, continued, 
Cross-examination by Mr. Post: 

The Witness. The present account which was filed was made up 
exclusively from vouchers [ had before me, except thé Mandlebaum 
draft; that by some means got displaced among papers, and I found 
it this morning. 

Q. Are you able to state what that is for? (handing paper to the 
witness. ) 

A. I don’t know; I know I paid the money; it may appear when 
we get Mr. Mandlebaum’s account; if anything stands to the credit 

of Mr. Palmer in the Mandelbaum account it must go to him; 


370 if it shall appear that Mandelbaum’s account is in excess of 


the stocks allotted to him, credit shall be given for the same. 

Mr. Seacer. In our accounts we shall omit the Mandlebaum draft 
for $1,200; the assessments we have charged ourselves, on both the 
South Pewabic and the Adams. You have offered evidence as to 
the most, if not all, of these items, and I give you notice of that 
fact now, that you may give evidence in relation to that. 

Mr. WaLKER. We have relied upon your credits ; and on the other 
hand we give notice that we shall ask to add to our debtor account 
the charge of Mr. Palmer’s draft paid Mr. Mandlebaum, $1,200, 
dated Ang. 20th, 1868, being the item No. 42 on complainant’s 
credits. 

Defendant’s counsel offers in evidence a paper which is marked 
Exhibit 101, the following being a copy : 


$1,200.00. Pontiac, Micu., Auy. 20, 1868. 


Three months after date pay to the order of 8S. Mandlebaum twelve 
hundred dollars. 
Value received, and charge to account of 


CHAS. H. PALMER. 
To E. T. Lorine, 31 Kilby street, Boston, Mass. 
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Across the face, ‘Accepted, - 2 Loring.” Endorsed Simon 
Mandlebaum, Pay A. J. Loud, First National Bank of Detroit, 
Mich. Emery Wendell. 


examination was here adjourned for one hour. 


CTOSS- ramination of the wile &Ss Loring continued. 


Mr. Post. Are you able to select from the debtor side of the ac- 
count, Exhibit 48, the moneys that were put into it from these re- 
mittances from the lake ? 

A. That is the point I have been looking at, and I am not able. 

(. Could you do it if you had time ? 

A. No, sir, I think not; there is so much confusion in that ac- 
count. 

(). Take the item on that account, the third item on the debtor 
side, Nov. 17th. There is an entry of drafts from William F. True, 

$10,970. 
371 Exhibit 48, with the memorandum of the moneys received 
from True, is here handed to the witness. 

Q. Have you the paper from which the items received from Capt. 
rue were taken ? 

A. Yes, sir; certainly I have. 

Q. Is that item the same one you referred to in your testimony 
as to the remittances from the Lake—item of Nov. 10th, $10,970? 

A. Yes, sir; it is the same item. 

Q. You may state if you please what items that remittance con- 
sisted of ? 

A. Sundry drafts; [leave it for you to read. You have a job 
before you. I put down simply the remittances. 

Paper handed by witness to plaintiffs’ counsel. 


The Witness. The drafts in that remittance were as follows: Isle 
Royale, $500; First National Bank of Houghton, $8,190; Sheldon 
& Columbia, $650; the same, $1,000; Quiney, $300; Franklin, 
$170: the same, $160; making a total of $10,970. 

Q. The next item on Exhibit 48 is Dec. 10th. Sundry drafts from 
Frue, $2,675? 

A. Yes, sir, that is the same. 

(). Is not that the same you testified to under date of Nov. 22d, 
1866, 52.675 ¢ 

A. Yes, sir. 

(). Is that in a single draft ? 

A. No, sir, several; they are as follows: First National Bank of 
Green Bay, $500; Lewis on Loring, $1,250; Franklin, $375; Min- 
nesota, $500; Huron, $50; Total, $2,675. 

Q. Turn next to the item of January 20th: “ Sundry drafts from 
Wm. B. Frue, $18,500.” I- will ask you if that charge there of 
$18,500 is not the balance of the remittance of $25,401.48, of De- 
cember 31st, except the $6,901.48 Sibley draft which you said never 
came into your hands? 

35—814 
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A. Unquestionably that is it; yes, sir, it is. 
Q. The particulars of the drafts in that remitt: ince are correctly 
stated in this Exhibit 77, are they not? 


372 A. Yes, sir, 1 presume there is no doubt about it. You 
will see it isin the same handwriting; Mr. Hadley’s hand- 
writing. 


Q. Turn next to the item of February 4th. $14,480.94; state 
whether that is. the same as the remittance of February 4th, 1867 ? 

A. The same. 

Q. Doés that consist of a large number of drafts ? 

A. It does. 

Q. Will you give the particulars of the drafts in that remittance ? 

A. They are as follows: First National Bank of Houghton, 
$4000; Appleton mill, $1, 719.07; Leopold on Leopold, $329.16 ; 
Noble on Rickard, $809.48; Noble on Loring, $111.74; Isle Royal 
Mining Co., $426.76 ; South Pewabic, ditto, $238.30; Adams, ditto, 
$138.20; Pewabic, ditto, $200; the same, $170; Quincey, $100; 
Franklin—several little ones carried out, $300: Franklin and some 
other little ones, $375; Sheldon and Columbia, $2,246.80; that is 
comprised of sev oral; Grand Portage, $246.32; the same, $148.24 ; 
the same, $2,926.84 ; total, $14,480.94. 

Q. The next is F ebruary 13th, an item of $9,954.08; I will ask 
you whether that item, together with the items of June 27th, on 
Exhibit 48, being Hecla Mining Co., $150, Hancock, $20, Huron, 


$641.98, Franklin, $777.94; are not the same as the remittance of 


February 13th, $11. 544 | 
. They are the same unquestionably, if the items enumerated 
A: up that amount. 

Q. You may state, if you please, what items in the remittance 
make up the item in Exhibit de ? 

A. Here is $641.98—$160, $335, $80, $366.98. : 

Q. Now, will you give me the particulars of the drafts of that re- 
mittance of February 13th, $11,544. 

A. Smelting works, $174.87; the same, $150; the same, $200: 
John Duncan, $680; James Matthews, $100; First National Bank 
of Houghton, $8,000; Pewabie Mining Co., $200; Sheldon and 

Columbia, $411.21; Hancock, $20; Pewabic, $15; Franklin, 
873 $777.94; Calumet, $10; Quincy, $25; Hecla, $150; Huron, 

$160; the same, $35; the same, $80; the same, $366.98; 
total, $11,544; they are unquestionably the same. 

Q. The next item on Exhibit 48 is February 23d, $1,490.93; I 
will ask you whether that amount, together with the two drafts 
amounting to $4,450, which you testified never came into your 
hands, did not make up the remittance of February 23d, about 
which you testified, of $5,940. 93 7 

A. It does so. 

Q. Give me the particulars of that remittance. 

A. The letter is dated as follows: February 23; Grand Portage, 
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$4,000; the same, $450; Adams, $725 
Hubbell, $475: total, $5,940.95. 

Q. Come to the next item of April Ist: “Account of W. B. F. 
from Houghton,” being pavable in New York, $1,500; I will ask 
you whether that item, together with the items of April 3d, draft 
qn Ossipee Mining Co., order of W. Bb. Frue, $4,641.28; South 
Pewabic, $500; Adams Mining Co., $500; draft on Kearsarge 
Mining Co., order of W. B. Frue, $3,796.68; South Pewabic, 
$1,250 ; Adams Mining Co., $1,250; are not the same as the remit- 
tance of March 22d, $13,438.66 ? 

A. Well, sir, if the items you have named make that amount, it 
is unquestionably true; they are in that remittance, all of them. 

Q. Give the items of that remittance ? 

A. Kearsarge, $4,641.98; Ossipee, $3,796.68; Adams, $500; 
South Pewabic, $500; First National Bank of Houghton, $1,500; 
South Pewabie. $1,250; Adams, $1,250; total, $ 313,438.66. 

q. [ will ask you if this Kearsarge draft of $4,641.98 is not the 
same, which, in the land account, is given under date of April 3d, 
draft on Ossippee Mining Co. ? 

A. I have no doubt of it. 

Q. Then, whether the draft mentioned in this remittance of March 
22d, of Ossippee, $3,796.68, is not the same as charged in the land 
account as Kearsarge draft ? 

The same, undoubtedly it is. 
O74 Q. And your explanation is, that the names of these were 
transposed by mistake ? 

A. Yes, sir. 

Q. And 28 was put where it should have be 98? 

A. 7.6 

(. Take ved the two items of April 15th; draft from John 
Senter, $1,400, and the same, draft from William B. Frue, $1,500; 
state, if you please, whether those are not the same as the remit- 
tance under date of March 30th, $2,900 7? 

A. They are. 

(). That remittance shows two drafts the same as they are charged 
in the land account? 

A. Precisely. 

(). Now that closes that account all up, so far as the Frue matters 
are concerned, especially, except the item of Sept. Ist; amount re- 
ceived from A. H. Sibley, $3,982.70; interest, $110.02; total, 
$4,092.72: sales of Frue stock— 

A. That is a mistake; it should have been a sale of Adams 
stock. 

Q. I will ask you if that is not a part of the Sibley draft of 
$6,901.48 included in the remittance of $25,401.48 ? 

A. I presume it is; in fact I have no doubt about it. 

Q. Are you able to tell when and how the balance of that draft 
of Sibley’s was paid—$6,901.48 ¢ ; 

A. Do you mean how it was paid me ” 


the same, $190.93; Jay A. 
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Q. Yes, sir. . 

A. It was paid in full, but I don’t know when or how. 

Q. You have no question but what the Sibley draft of $6,901.48 
was paid you? . 

A. No, sir; and canceled. 

Q. It was paid, however, in full, ultimately 7 

A. It was all paid. 

Q. All paid you so it came into your hands? 

A. All came into my hands, I will say, to the best of my recol- 
lection. 

(). [ want to ask you now, if you can state w hat items went to 
pay for the Douglass land; give us the particulars of the remittance 

of November 8th ? 
$75 A. [t was as follows: Ss? O00, Noble’s draft on Rickard. 

Q. Do you know how the remittance of $19,960.40, which 
you testified the other day never came into your hands, was used, 
and for what purpose ? 

A. It was-doubtless used for the payment of lands bought of 
Douglass. 

(). That went into the Ossipee ¢ 

A. That went into the Ossipee; I knew nothing of these drafts 
until Palmer notified me subsequently; they never came into my 
hands; I never saw them; all went to Mr. Frue. 

Q. Give the particulars of the remittance of Nov. 16th— 7 
$4,988.39 7 

A. The First National Bank of Houghton. 83.488.39: smelting 
works, $900; Pewabic,,$100; Franklin, $200; Quincy, $200; Isle 
Royal, $100. | 

Q. Were not the Douglass lands purchased for $25,000; whether 
that was not the amount paid to Douglass, according to your recol- 
lection ? 

A. Yes, sir. 

(). And whether that purchase Was not made up) of draft on the 
First National Bank of Houghton for $17,155.40, contained in the 
remittance of Nov. 14th, and the draft of the First National Bank 
of Houghton for $3,488.39, in the remittance of Nov. 16th, and a 
dratt of $1,000, Mandlebaum’s draft of Nov. 8th. on the paper that = 
Mr. Burr has, together with Mr. Palmer’s draft upon you for 
$3.356.21, which latter item is on the credit side of Exhibit 48 of 
date Dec. 10? 

A. From the representations made I have no doubt it was made 
in that way. 

Mr. Wacker. From the examination made ? 

A. Yes, sir; from the examination made; on that basis I ean 
safely say I think that is the way it was made up. 

Q. Let me call your attention to the item of Mareh 23d, on Ex- 
hibit 48, “‘cash received from the Ossipee ‘Mining Co. for lands, 

with interest, $25,429.17.” I will ask you whether that was 
376 not the money paid by the company to the purchasers of the ~ 
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Douglass lands for those lands, being the purchase money and 
interest ? 

A. I have no doubt of it, sir. 

Q. And that the $429.17 was the interest paid to the purchasers 
on the $25,000 in the meantime ? 

A. Yes, sir; I think there is no question about it. 

Q. [ will ask you whether, from your present information and 
examination, you don’t think there should have gone into the land 
account the balance of this remittance of November 14th, $19,960.40, 
except the $15,155.40, which went to pay for the Douglass land ? 

A. It I received the drafts. 

Q. Don’t you think you did receive them ? 

A. No, sir. 

(). That amounts to 2,805? 

A. Yes, sir. I have not the least recollection of ever receiving 
them. They might possibly have gone into Mr. Sibley’s account, 
and been subsequently settled for by Mr. Sibley. 

(). He did not have anything to do with that? 

A. Yes; would with the purchase. 

Yes, sir; inthe purchase. Then as to the remittance of No- 
vember 16th. Don’t you now think that the balance of, except the 
draft of $3,488.39 ought to be entered on the land account ? 

A. It is there. 

(). If not there, ought it not to have gone there ? 

A. I think itis. I think the whole amount, $4,988, is in the land 
account. 

(). Is it your judgment then, now, that the whole $19,960.40 
should have been in there on the land account ?- 

A. Well, asa matter of form, probably it should have been. 

Q. Ought not the thousand dollar remittance in addition to the 
$2,000 on November 8th, to have been entered on the land ae- 
count ? 


-— 
Land 


Objected to as asking, what is not proved, that there was a farther 
remittance on November 8th. 
347 A. I have norecollection of receiving at that time the draft 
referred to. 

(). Was not such a draft used in the purchase of the Dougiass 
lands ? 

A. I have no recollection of its being used particularly for that 
land. I subsequently received from Mr. Mandlebaum a thousand 
dollars. 

Q. Is thatfin the land account ? 

A. Yes, sir. 


(). Where ? 
A. It is there. 
Q. That is his note, and more than a year afterwards ? 


A. I have no recollection of receiving such a draft, none what- 
ever. 
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Mr. Waker. Here is another paper, Mr. Loring, which Mr. 
Burr has just made out—here is the thousand dollars. 

The Wityess. Well, it has gone from me. 

Mr. Post. Whether the thousand dollar remittance of November 
8th, from the Lake, about which you testified the other day and this 
morning, ought not to have been credited on the land account, 
charged to yourself ? 


A. Yes, sir; I should say it had. oie 
Q. Do you know whether it is so charged ? ‘. 
A. It don’t appear in the regular order of dates. 
(). Can you select it out? ; 
A. Lecan’t at present. 
Q. The two Grand Portage drafts of $4,000 and $450, part of the 
remittance of February 23rd, of $5,940.93 was used in the purchase 
of Torch Lake, was it not? 
A. [presume it was: did not come into my hands, 
Q. If it was used in the purchase of Torch Lake the stock ought 
to have come into your hands ? 
A. That land account was intended—not in that shape. It was 
used as such undoubtedly. 
. The stock of the Torch Lake did come into your hands, of 
that purchase ? 
A. Fea, af. _ 
Q. And this $4,450 was used by you in the purchase? et 
378 Mr. Waker. It should be allowed on that, undoubtedly. 
On the Torch Lake he received the title to the stock and the 
land. Where did he not receive the money he received what was ' 
purchased with the money. 
(). Come to October 29th, eash received trom H. Bigelow, S10.- 
000, November 3d, $2,000; can you tell what that was for? 
A. Contributed towards the payment to the Mineral Land Co., 
Mr. Bigelow and others furnishing the money on account of the 
interest of the Boston stockholders to meet the payments on the 
Mineral Land Co. : 
Q. Will you turn, in connection with these two items on Exhibit 
48, to the item further down of Jan. 9th, ** Received from H. Bige- 
e 


low, $8,000 ;” and further down, to the item of March 23d, *“* Cash - 
received from H. Bigelow on account of lands, $2,740.84; were 
not those four items all contributions from Mr. Bigelow towards 
the Ossipee and Kearsarge ? 

A. Undoubtedly. 

Q. And [roquois ? 

A. Yes, sir; undoubtedly. 

Q. Now will you state, if you please, what stock Bigelow had 
in the Ossipee 7 

A. That [ will prepare in form. He had whatever is described 
in the trial balance. 

The trial balance is here handed to the witness. 
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A. Mr. Bigelow was to receive and did receive and pay for 1,600 
shares of ( \ssipe e. 

The question I ask you, then, is, whether this contribution 
from Mr. Bigelow—four items on the other side of the acecount-—— 

Mr. Waker. I object to the word “ contribution.’ 

Q. Well, payments, then, were not the pay for 4,000 heme of 
Ossipee ? 

A. No, sir. 

Q. In part, [ mean ? 

A. No, sir; they were to pay what was originally assigned to 
him—1,600 shares of Ossipee. 

Examination is here adjourned until 10 o’clock to-morrow. 
379 Turspay, July 29th, 10 o’clock A. M. 
Cross-¢ xamination of the Witne ss Loring continued, 
Cross-examined by Mr. Post: 

Q. During the cross-examination of yesterday we passed the 
Bigelow stock to give you an opportunity to examine and make up 
a statement of how it ought to be; are you able to do that this 
morning ? 

A. Lam not. 

@. Are you able to state how the stock of the other parties 
stands ? 

A. As exhibited in that land account, Exhibit 48. 

Q. You will turn on Exhibit 48 to the items of 1866, October 
19th; on the debtor side of the account as made up, to cash 
received from H. Digelow, S10.000: November jd. the next item, 
ditto, $2,000; 1857, January 9th, cash received from H. Bigelow, 
$8,000; March 22d, the second item, cash received from IL. Bige- 
low on account of lands, $2,740.84; and state whether those four 
items are not the motieys paid in by ye sin on account of these 
matters contained in the land account, Ossipee, Kearsarge, Xe. 

A. Yes, sir: they wre paid in on account of the three Coln- 
panies. 

The total footing of these items is $22,740.84. Now I wili 
ask you whether that money was not paid to apply in the purchase 
of stocks, as follows: Ossipee, 4,000 shares at $3.33, $13,533.33; 
Kearsarge, 6,983 shares at 663 cents, $4,655.33 ; lroquois, 9,510 
shares at 50 cents, $4,655, making a total of 322,645.66 ¢ 

A. No, sir; it was not. 

(). You are positive about that ? 

A. No, sir; positively. It was applied on account of his inter- 
est and the interest of his associates. He held 4,000 shares. 

Q. He and his associates together held 4,000 shares ¢ 

A. Originally, but not in the distribution. 

Q. Was any other paid for that 4,000 shares than this? 

A. O, I can’t Say ; there were probably subsequently further 
payments, 
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380 Q. No, I don’t mean subsequently; I mean that goes into 
the land account at this time. 
A. That I can’t say. 

Q. What do you say about the 6,983 shares of Kearsarge for him 
and Ins associates ¢ 

A. Stands in the same relation. 

Q. Those shares were not paid for then, otherwise than by this 
mouey that I called your attention to on the other side of the ac- 
count. 

A. They were paid for ultimately by different parties to whom 
they were alloted. 

Q. Were not these payments of Bigelow’s which you have cred- 
ited in the land account, credits upon that stock ? 

A. Notas [ understand the matter. 

( ). How was it pai 1? 

A. Paid by those to whom he. subsequently assigned the stock. 

Q. To you? 

A. No, sir; I think not. 

\). To whom ? 

A. For instance, if he assigus the certificates of stock to other 


by 


parties, the purchaser would pay it. 
(). Where is it inthe land account ? 
A. It is not there. 
Q. Paid to the company, you mean ? 
; Yes, sir. 
). That refers to subsequent assessments, does it not? 
A. That I can’t say. 


(. He did not pay the original cost and the assessment of two 
dollars on these lands to anybody but yon, did he? 
A. That I can’t sav. 


(). If it was paid by anybody else, it was not credited in the land 
account ¢ 

A. No, sir. 

Q. The original cost should be credited in the land account, and 
the assessment of two dollars, should it not, to whomsoever 

paid it 
$8] A. No, sir; not as I understand it. 
(. How do you understand it? 

A. He should be credited what I received in that land account. 

®. Thestock should not be issued to them until that was accounted 
tor LO you, should it ¢ 

A. ‘To me and the company. 

Q. Have you any charge on the credit side of your account, the 
entire cost of the Kearsarge, Ossipee and Lroquois and the assess- 
ments up to two dollars upon the stock of the Ossippee and Kear- 


sarge ¢ 
Mr. WALKER. Just understand the question; if you don’t under- 
stand it say so. 
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A. Lam not able to say, whether the money credited there would 
apply to this. 

(). Was not that the theory upon which the account was kept ? 

A. I presume it was; whatever | received | credited. 

Q. No, no—that is you have credited yourself with the entire 
amount of Kearsarge and Ossipee; don’t you recollect my calling 
your attention the other day to the very items which made up the 
$100,000 ? 

A. I don’t view it in that light; [don’t remember the price. 

Q. Now then there is not any question, is there, in your mind, 
that the first cost of the Kearsarge, Ossipee and [roquois, is credited 
On the ( redit side— 


Objected to as incompetent, asking for a conclusion rather than 
for a tact. 

Q. Calling your attention to the items on Exhibit 48, credit side: 
1866, October 19th, by cash paid H. Bigelow, $20,000; same date, 
draft favor of Dennison, $1,000; Nov. 3d, do. $7,000; Jan. 9th, 
1867. cash paid on account of lands, $32,000; and the item of March 
23d, amount paid J. N. Dennison on account of land, $40,000; I 
will ask you whether those five items were not for the first cost of 
Ossipee, Kearsarge and Iroquois ? 

A. They were, including the purchase. 
O82 (). Be careful; it don’t include anything. 
A. They were unquestionably paid on account of those 
stocks. 

(). Were they not paid for that specifie thing ? 

A. Paid for the purchase of three companies ? 

) Yes. 

A. Yes, sir; undoubedly ; no question about that. 

Y. Then I will ask you whether the two dollar assessment on 
Ossipee is not all credited on the credit side of that account? 


The amounts from the exhibit are here read by Mr. Walker to 
Mr. Burr, who foots them up at the request of the witness. 

(Pauper handed to the witness, and question read.) 

A. That I can’t say. 

} You ean’t say now, after looking that over? 

A. No, sir. 

Q. I call your attention, then, to the items in the credit side of 
that account, under date of March 23d, wherein you charge paid 
assessment on 2,000 shares of Ossipee at three dollars and a half, with 
interest added, $7,060.67; do., 501 shares, account of W. B. Frue, 
$1,768.69; do., 13,424 shares, at two dollars per share, account of 
C. H. P. and others, $26,848; do., 4,000 shares, at two dollars, on 
account of H. B., $8,000; do., 75 shares, at two dollars, account of 
H. D’Aligny, $150; I will ask you if that don’t include the entire 
stock of the ¢ ssipee 

_H. That 1 can’t say. 
34—814 


ee 


966 ELISHA T. LORING ET AL. Vs. CHARLES H. PALMER. 


(. What was the entire stock? 
A. 20.000 shares. 
©. Does not that include 20,000 shares ? 

A. I have not summed it up, my friend. 

Q. Sum it up then. 

A. 20,000 shares is right. 

Q. If that does foot up 20,000, then an assessment on the entire 
stock of Ossipee, at TWO dollars, is credited on the eredit side of x- 

hibit 48, two dollars on every share, and $3.50 on some of 1t— 
383 I will change the question; whether that does not show that 

upon every share of Ossipee stock an assessment is credited 
there at two dollars per share, and on some of it $1.60 additional ? 

A. I can’t find it. 

Mr. WaLker. Why, here, the very items you have been looking 
over. 

A. The account states precisely. 

Q. I will repeat the question once more; I ask you whether it 
does not appear in these items on the credit side of Exhibit 48, that 
the assessment upon every share of stock of Ossipee at two dollars 
per share, and some of it at a dollar and a half additional, is there 
credited in that account f 

A. | can’t find it there. 

Mr. WALKER. You are mistaken. 

The WITNESS. (), VOCs it is all credited 1n the land account. 

Q. I call your attention to the fact, that on the first two items of 
those assessments, 2,501 shares of this stock is made to pay an 
assessment of three dollars and a half: that is so, is it not ? 

A. Yes, sir; there was an assessment there of three dollars and 
a half on these shares. 

Q. I call your attention to June 25th, 375 shares, an assessment 
of one dollar and a half on Ossipee to 8S. Mandlebaum ? 

A. Yes, sir. 

(). Then the second item below that, ‘‘ assessment on 250 shares 
at $1.50?” 

A. Yes. 

Q. Then under July Ist, the second item 250 shares, and then 
the next item 1,470 shares, and the next item 75 shares; I have 
footed those that are below by themselves, and they amount to 
2,420 shares; now add to that the 2,501 shares on which you have 
credited $3.50 a share, it makes 4,921 shares which were credited 
at three dollars and a half; why are those credited at three and a 
half and the balance at only two dollars ? 

Mr. WALKER. Answer it if you can; if you can’t say so. 
d84 A. I can’t say. : 

Q. Then [ will ask you this question, was it not a fact that 
the one dollar and fifty cent assessment was a subsequent matter to 
the organization of the company ? 

A. Before the organization was completed the land was pur- 
chased. 
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Yes, sir, and it was embraced in the assessment. 

). Was not this assessment of three dollars and a half paid in 
installments of two dollars at one time and one dollar and fifty 
cents at the other; was not that the theory on which it was made ; 
was it made as the same assessment, or two assessments ? 

A. The two dollars and the one and a half. 

(). Yes, sir. 

A. My impression is two assessments. 

(). Is it not a fact, that some of these parties took their stock 
upon paying the original cost and the first assessment of two dol- 
lars, and afterwards paid the assessment of one fifty into the com- 
pany ¢ 

1% Not to my recollection. 


). The Douglass land ? 
) 


— 


Last question read to the witness. 


A. I will modify that; no, sir, it was not; no stock was issued 
by a vote of the board of directors until the assessment was paid in 
full. 

Q. That is different from what your statement was the other day; 
is it not a fact that some of these parties took their stock out of 
your hands upon paying the original cost and the first assessment 
of two dollars, and afterwards paid the second assessment of one 
dollar and a half into the compan) 

A. It is possible ; [ have ho recoll etion ot it—no recollection ot 
it whatever; If | may be allowed one word here, I think it 1s 
proper; there were engagements made at the lake by Mr. Frue on 
the first assessment, and then a subsequent assessment was made, 
but no certificates were issued until both were paid. 

Q. Now, if you will turn-on your Exhibit 38, to the date 

380 ot April LOth, credit side, the ussessments upol tne Kear- 
sarge; you have credited here as having paid the assessment 

first, on 5,000 shares Kearsarge stock at two dollars; on 2,211 
shares ut the Sime > 700 shares iil the Sillne ¢ 200 shares at the same: 
1,688 shares at fifty cents, H. Bigelow ; 2,239 at fifty cents—that 
appears to be Ol Kearsarge assessments, and those shares toot up 

2.388: now, where is the balance of the assessment? 

A. | have no recollection. 

(). You see below, under date of July Ist, there is a charge of 
error, an assessment ot L.SOO shares: what does that mean 5 what 
is that about ? 

A. I can’t say; it was an error discovered subsequent to the 

entry. . 
(). L call your attention to the fact that on the other side of the 
same account under date of April L1lth, you have charged for 1,800 
shares of Kearsarge stock at fifty cents a share, $900, which un- 
doubtedly ottsets that charge. 

A. I can’t say positively; I presume it does. 

Q. In what way was that an error? 
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A. I just told you I could not tell. 
W here is the balance ot the Kearsarge stock, over and above 

12,388 shares for which assessments are credited here ?: 

A. | can’t tell. 

(). 7,612 shares? 

A. I can’t tell you. 

Q. Is it not a fact, that there were several parties who did not 
take their Kearsarge stock ? 

A. Not in Boston. 

Q. Well, anywhere ? 

A. I only know of the fact that some refused to take it, from 


Captain Frue’s testimony, after he had advised us of the sale of 


5, ee shares. 
Are you able to trace by this land account whose Ossipee stock 
thie’ was that paid three dollars and fifty cents ? 
A. No, sir; nothing more than the account shows. 
386 @. Are you able to analyze it, so as to tell whose stock it 
was that only pi ud two doll: ars assessment ¢ 
A. No, si] 
. ¢ oul d you do it by taking this trial balance ? 
a8 might do it in time by going to the company’s books ; I say 
no certificates were issued until three dollars and fifty cents were 
paid. : 
Q. Now, recurring again to the Bigelow matter, I will ask you 
whether the item in Exhibit 48, under date of March 23d, “ amount 
paid H. Bigelow to balance his account with C. H. Palmer, $96.99,’ 
was not arrived at by deducting from the moneys which I have al. 
ready called your attention to on this same account on the other side 
as paid i in by Bigelow, being $22,740.84; I say deducting from that 


>. 


amount the prices of stock as I have here made them up, making 
$22,643.66; was not that the way that item was arrived at of 


$96.99 ? 

The deduction was made under dictation of Mr. Palmer. 

Q. It was then, in fact, a reimbursement to Mr. Bigelow for the 
over payment on his stock ? 

A. That is the fact, sir 

Q. Isn’t that the same item, which you have in your present ae- 
count filed with the Master, under the same date, and being the 
item No. 35? 

A. Yes, sir. 

Q. We will take up the D’Aligny stock now, under date of March 
23d, on the credit side of Exhibit 48, there is a charge of an assess- 
ment of 75 shares, account of H. D’Aligny, $150 7 

q. Yes, sir. 

Then on the other side of this Exhibit, under date ot April 
3d, ‘* Cash received of H. Bigelow, account of stock H. D’Aligny, 
$253.88.” I will ask you whether that is not the money that paid 
for D’ Aligny’ s stock ? 

, ay | part of it. 
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Q). It paid it as between him and you in this account ? 
A. Ll can explain to you. In the original allotment of 
887 stock D’Aligny was allotted 75 shares. The first payment 
on account of that stock Mr. Bigelow paid. Mr. D’Aligny 
declined to make any further payments, and Mr. Bigelow paid the 
amount to me, and said to me, will you assume that stock of 
D’Aligny’s and account for it. I told him I would, and I have ae- 
counted to Mr. Palmer for it. 

(). You have accounted to Mr. Palmer for it ? 

A. I would say that [ have accounted to the company for it. 

Q. But it don’t appear on this Exhibit 48 at all. 

A. There is probably an item paid into the company which made 
up the item. 

(). Not in this Exhibit ? 

A, No, sll 

(). It don’t enter into this account on either side ? 

A. Lean’t say. I have no recollection of it. 

). Now, can you pick out of this land account your own stocks ? 
A. In part, (taking Exhibit 48,) well, [ don’t see it. 

Q. [ will call your attention on the debtor side of the account, 
to the item of April 11th, ** To cash due on 1,800 shares of Kear- 
surge bene at 2-3 per share,” which would be $1,200, “ with inter- 
est,’ which would be $120, making up that item of $1,320. I will 
ask you whether that is not your stoc Ki : 


\. L can’t Say. 

(). You don’ t know whether that item was your stock or not ? 
A. No ir: | have no recollection about it. 

(). Take the second item below that, same date, ** 2,250 shares 


of Ossipee at 1)?” 

A. Yes, sir; there appears to be a minute made here. I didn’t 
notice the bracket on the other, but | would say the other was my 
stock. 

Q. I will ask you whether the five entries under date of | April 

th, “‘cash due on 1,800 shares of Kearsarge stock, at 2-3 per 

share with interest, $1,320; assessment of 50 cts. per share, 
388 S900, 2.250 shares ¢ desi pee, at S13—$5,120; do. assessment of 

SZ per share, $4,500; and 2,000 shares of See. 35 and 36 or 
1-10 interest in the property, $2,525.75, are not your stocks—in the 
land account? 

A. Yes. sir: all of them. 

(). Look below to the item of May Ist, on the debtor side of Ex- 
hibit 48, ‘* 2,400 shares of Iroquois on account of land account of 
EK. T. L.’’, was’nt that your stock ? 

A. Yes. sll 

Q. Turn again to the date of April 11th, on the same side of the 
same account, “ eash due for 750 shares, account of EK. D. Brigham, 
With interest, $1,040, do. assessment, $1,500, do. 750 shares of 
Kearsarge at 50 cts., $375, and a thousand shares of Sec. 35 and 36 


” 


é _ at14;” whose stocks were those ! 
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A. Mr. Palmer’s. 
). They were Mr. Palmer’s stocks that were sold to Cotton?! 
A. Yu S. sir. 
Now, that item of $2,812.50 is the same as your credit 
item, isn’t it, No. 17, of the same date in the account, filed with the 
Master ? 

A. Yes, sir. : 

Q. And that was for 500 shares of Kearsarge, and 500 shares of 
[roquois, was it not ? 

A. Yes, sir. , 

(). Whether the 500 shares of Kearsarge were not sold at $3.00, 
and the 500 Lroquois, at $2.50 a share ¢ 

A. No, sir. 

\). How was it sold? 

A. $4.50 tor Kearsarge, and 50 cents tor lroquois. 


Mr. WALKER: Your statement don’t make it come out even with 
your account.—hands ra | prak po rio the witness—look “ut it ; have you 
anv memorandum that shows that ? 3 


At the request of the witness. the last three or four questions and 
answers are read to him. 


The Witness: Yes. sir: that is right to the best of my recol- 
lection. 


389 Mr. SEAGER.: Was not this Lroquois sold to Mr. Cotton the 
Same as the lroquois was to Douglass and Sibley ¢ 

A. Not to my recollection. 

Q. Then we come to Sibley & Co.’s stock in the land account; 
under date ot April 3d. Qn) the debtor side. as To cash received of 
A. H. Sibley, $2,340.12; carried out $2,328.33.” And the item 
dated March 29th, “ Received from note of C. C. Douglass, 
$2,540.12; carried out, $2,326.38." IL will ask you if those two 
items were not for stock purchased by Sibley and Dougiass ? 

A. They doubtless were; but whether from stock they bought of 
Mr. Palmer, or whether that was allotted to Mr. Sibley, 1 can’t 
say. 

\). What stock was assigned to Sibley ? 

A. 750 shares ot Kearsarge. 

@. Referring to youraccount filed with the Master, No. 18, of 
the credit side (handing account to witness), does not that relate to 
the same transaction ? } 

A. I could not say. 

@. You don’t mean that 750 shares of Kearsarge were sold by 
Mr. Palmer to Sibley and Douglass, do you ? : ' 

A. No, sir; I don’t. 

(). Do you mean that these two items in Exhibit 48, to which I 
have just called your attention, were what was paid for that stock— 
the Sibiey note and the Douglass note ? 


s 


be 
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A. No, sir; I can’t say, for the simple reason—because Mr. 
Douglass owed me for 750 shares, assigned to him direct. 

Q. Is there any credit anywhere from which you get this item, 
No. 18, in the account filed with the Master. if it don't COTMe from 
these things? 

A. It comes from one lot or the other of those stocks, undoubt- 
edly. 

(. Where is the other on your land account—what do you mean 
by “the other ’—point it out in your account ” 

A. I ean’t find it (referring to the account): L can’t see it. 
). It must have been credited on this Exhibit 48, by you at the 
time it was paid, was’nt it? 
340) Mr. WALKER—W hat credit? 
Mr. SEAGER—The money paid for the stock of Palmer. 
\. I think quite likely it was; subsequently Mr. Sibley had his 
stock, which was the same number of shares. 

(). You recollect Exhibit 28, don’t you -that letter of Mr. Palmer's 
enclosing the Douglass remittance of $2,540.12 7 

A. | want to see Exhibit 2S. 

Exhibit 28 handed to the witness. 

A. After looking at the letter I will say it should be credited to 
Mr. Palmer, if it is not; the 750 shares assigned to Mr. Sibley in 
the original allotment was settled for by Mr. Sibley with myself ; 
the 750 shares assigned to Mr. Palmer, which he subsequently sold 
to Douglass and Sibley, was sold on Mr. Doug 

@. I will ask you whether this item, No. 15, on the credit side of 
your account, ought not to be increased, on the theory on which 
that account is made Up, by the addition to it of a thousand shares 
of Iroquois at two dollars and a half—the proceeds of a 1,000 shares 
of lroquois? 

Mr. Wacker. He don’t say that was Mr. Palmer’s stock. 

(). Whether the lroquois sold to Sibley and Douglass was not 
Mr. Palmer’s lroquois ? 

A. It was embraced in the allotment to Mr. Palmer. 

(. Whether Mr. Palmer is not entitled to.credit on your account, 
as you have made it up, in addition to the item No. 18, to a eredit 
on the credit side of your account, filed with the Master, to the 
proceeds of the sale of a 1,000 shares of lroquols at two dollars and 
a haif? 

A. No, sir. 

After an examination of Exhibit 28, the witness further states 
that he thinks Mr. Palmer is entitled to credit for 500 shares of 
lroquois sold to Douglass for $1,250. 


—_ 
a 


» 


lass’ account. 


Q. I will ask you whether he is not entitled to credit for a lke 
amount sold to Mr. Sibley ? 

A. No, sir; for the reason that [ have no memorandum whatever 
of receiving that amount; I have no memorandum, no account. 

Q. Have you anything to show or anthing that leads you 
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391 to think that the sale to Mr. Sibley was not a sale of the 
same amount of stocks as the sale to Douglass? 

A. I have no memorandum; I know nothing about it. 

Q. Have you the letter of Mr. Palmer’s which remitted to you 
the Sibley note? 

A. I can’t say. 

®. Will you search and see ? 

A. If you will give me the date of it. 

(). I can’t do it. 

A. I have no memorandum whatever to trace it. 

Q. I will ask you to search for that letter from Mr. Sibley ? 

A. I will do so; I want to get at the truth of 1t. 

Q. If the Sibley note of $2,340.12 was not for the sale of the 
same amount of stocks in the same companies as Douglass, you 
don’t know what it was for, do you? 

A. No, sIr. | 

Q. Turn to Exhibit 48, under date of July 12th, debtor side, to 
the draft on Dunean & Sherman, “Received from John Senter 
$360.83; do. Dupee, Beck & Sayles, received from 8S. Mandlebaum 
$485.05; do. S. P. Brady $443.53, and the item of Sept. Ist; amount 


received from 8S. Mandlebaum, his note, $1,000;” making a total of 


$2,289.21; can you tell what that was paid for? 

A. Yes, sir; [ have no doubt what it was paid for; it was paid 
for his allotment in Ossipee, for 375 shares. 

Q. Let me call your attention to the two other Mandlebaum 
items here, under date of June 25th, 1867, draft on Dupee, Beck & 
Sayles, $820, and do you remember that in the Douglass land mat- 
ter there was a Mandlebaum draft of a $1,000, which was paid 
towards the Douglass land ? 

A. Yes, sir. 

Q. You put that $1,000 with this $820 and see if that don’t pay 
for his Ossipee and the interest. Don’t you see that is what paid 
for the Ossi pee stock, instead of the items you have just mentioned ? 

A. [ can’t say as to that; I will tell you where I am in doubt, 

aside from the testimony. At that time Mr. Palmer was 
392 negotiating land for Mr. Williams in Detroit, and the ac- 
counts are mixed up in a manner so I don’t know. 

Q. That $1,000 that is now in question was received Nov. 8th, 
wasn't it? : 

A. I can't say, sir. I don’t carry these dates in my head. I ad- 
mit the correctness of the account. 

Q. The date was Nov. 8th when that was received, and it should 
appear in the land account? 

A. It may be that the $1,000 and the $820 pay for the Ossipee 
stock, but I can’t say. 

Q. Calling your attention to the items just named, for the sum of 
$360.85, $485.05, $443.33, and $1,000, footing $2,289.21, can you 
state what those are for? 

A. No, sir; I can’t. 
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(). Were they not for 375 shares of Kearsarge at two and two- 
thirds dollars per share, making $1,000, and 500 of Troquois at two 
dollars and fifty cents per share, making $1,250, and $59.21 interest? 

Mr. Warker. How can he tell; he has no recollection. 

(Juestion read to the witness. 

A. I can’t say; there is no assignment of Kearsarge stock to Mr. 
Mandlebaum; none allotted to him. 

(Q). Did not Mr. Mandlebaum have some Kearsarge? 

A. None here. 

(). Don't you remember that he had some K earsarge t 

A, No, sir. 

@. You have the Kearsarge books, have you not? 

A. No, sir; they are at Mr. Bigelow’s. 

(. I will ask you if that money did not pay for the stocks. If 
you say it did. not, do you know what it did pay for? 

A. No, sir. 

Q. Do you know whether Mr. Mandlebaum had any Iroquois? 

A. On the original allotment he did not have. 

(). But did he not have some [roquois out of Mr. Palmer’s allot- 
ment ? 

A. That is the first instance that I ever knew Mr. Palmer was 

allotted— 
393 Q. No, no; I am speaking of Iroquois. Was not Mr. 
Mandlebaum entitled to 500 shares of that, the same as Mr. 
Hall was out of that you call Palmer’s allotment of Lroquois? 

A. I have no recollection that he owned any stock, as I said be- 
fore. The lroquois followed the Kearsarge. If he owned stock he 
bought it of some other parties. 

Q. Well, did he not buy some from Mr. Palmer? 

A. I can’t say. 

(). Were not these proceeds, which you have here credited in the 
land account, the proceeds of the sale of the Lroquois stock of Mr. 
Palmer's? 

Mr. Waker. I object to the question on the ground that it 1s too 
ambiguous; not referring to any particular credits. 

(). I refer, in response to brother Walker’s objection, to the four 
items which have just been read off, 8360.85, $455.05, $445.35, and 
$1,000? 

Mr. Warker. The objection is that the question has been fully 
and distinctly answered, that he don’t know. 

Mr. Posr. I ask the Commissioner to repeat the question. 

(Question read to the witness.) 

Mr. Post. The question is, whether those items were not in part to 
pay for Lroquois sold by Mr. Palmer to Mr. Mandlebaum. 

A. I have no recollection; know nothing about it. 

Q. Can you point out on the other side of this account what off- 
sets them ? 

A. No, sir; I cannot. Inasmuch as I know nothing of the other 
side I cannot point it out. 

sd—S 14 
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Q. I will ask you if there are any corresponding charges against 
Mr. Mandlebaum on the other side of the account, Exhibit 48? 

A. There is an entry on the other side, the credit side, where I 
have charged Mr. Mandlebaum one-half assessment 375 shares of 
Ossipee stock. 

Q. This is not Ossipee ? 

A. I know it is not. That is all the answer I can give you. 

(). There is no other entry then? 
O94 A. No, sir. 

Q. Now, then, I call your attention to Mr. Sibley’s stock. 
Will you turn, if you please, to the next to the last item on the credit 
side of Exhibit 45. You find that on August Gth there was paid 
assessments on 1,470 shares of Ossipee, assigned to Sibley? 

A. Yes, sir. 

(). Turn on the debtor side of the same exhibit and you will find, 
on the same date, amount received of A. H. Sibley, 1,470 shares ot 
Ossipee, etc. [ask you whether that was not the payment of Mr. 
Sibley’s stock, 1,470 shares at $4.834, $7,105, and the amount charged 
for interest. 

A. The answer is that Mr. Sibley was indebted to me at the time 
some $11,000 | 

Mr. Watker. That don’t answer the question. 

A. What is the question t 

Q, The question is whether that sum you are there charged was 
not the payment for Mr. Sibley’s stock. 

A. I can’t say positively. 

Mr. Waker. Don’t that pay for it? 

a. at pays for the stock—1,470 shares. 

Q. It was received by you from Mr. Sibley, was it not, at that 
date? | 

A. I can't say positively Ohe Way or the other, because there was 
a running account between Mr. Sibley and myself at that time. 

(). It was credited to him at that date—it was settled at that date? 

A. It was more a matter of form than anything else, because there 
was an outstanding account; I never received that money. 

Mr. WALKER. At that time? 

A. No. 

Q. But you hold yourself accountable for it? 

A. Of course I hold myself accountable to the interest repre- 
sented in that account. 

Mr. Post. I now call your attention to the last item on the debtor 

side of Exhibit 48: “Amount received, 75 shares of Ossipee 
395 stock, allotted to Wood, $374.11.” I will ask you whether that 
was for the price of 75 shares, at $4.834 and interest? 

A. Wood declined to take the stock; Mr. Palmer required me to 
assume it; I did so at the full cost price. 

Q. You say Mr. Palmer required you to do it? 

A. Requested me. 
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Q. I call your attention to the two items on the debtor side of Ex- 
hibit 48, of January 7th and 9th: Cash, $6,000 and $4,000—— 

A. I have admitted the correctness of that once before. 

Mr. WALKER. No, you have not. 

Tue Witness. That was made up as a mere matter of form, and 
it refers to the same funds; the entries in that account:and that 
amount refer to the same fund. I think it was made up simply to 
satisfy Mr. Palmer that I had received the money. 

Q. These two items of $6,000 and $4,000 were paid to you by Mr. 
Palmer, were they not? 

A. Yes, sir; they were paid to me by Mr. Palmer. 

(). Then, on the opposite side of the same account, there is, under 
the date of Dee. 28th, 1866, an item: “Cash paid to C. H. Palmer, 
$3,000." That should come out of that, should it not—that is, it 
should be an offset to that extent of the 810,000? 

A. No, SIT: not to my knowledge 

(Counsel hands a paper to the witness. 

Q. Now, the question I want to put to you is: Why, as your pres- 
ent account filed with the master is made up, you should not credit 
upon it the difference between the $3,000 and the 810,000, namely, 
$7,000, to Mr. Palmer? 

A. I have credited Mr. Palmer in the account presented on the 
$10,000, $6,000, and $4,000, on the previous account. The other ac- 
count I don’t know anything about 

(). But you don’t credit him, on the account filed with the Master, 
with this $7,000, which vou now admit you had? 

A. Yes, sir; [ admit that I had that money from Mr. Palmer— 

S7 O00, 
Stele (). It is nowhere credited on the account? 
A. The account filed with the Master, is in error to the 
amount of $10,000. 

Mr. WALKER. Why no, vou don’t want to say that. 

Tne Witness. Put it in the shape you choose, | will admit the 
facts, 


(A paper is here handed to the witness which he examines.) 


THe Witness. That appears to be right in that account; I have 
eredited him with 86.000 and $4,000, and charged him $3,000 1n 
Exhibit 4S. 

(). | call your attention to Hall & Co.’s stock, under date of 
March 23d, 1867; you will find four items on Exhibit 48 footing up 
$4,951.80, consisting of $78.52, $1,185.08, $1,190.20 and $2,500; 
whether those four items were not for Hall & Co.’s stock ? 

A. Three of those items relate to the amount due from Hall on 
( ssi pee stock, and the amount that he bought of Mr. Palmer together, 
[ ean’t say which. 

Mr. Waker. Being the first three. 

®. What does the other relate to ? 

A. “Cash from Sibley, $2,500.” 


t 
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Q. What is it for? 
A. I can’t tell you. 
). Was it not paid on Hall’s account? 
A. No, sir; not to my knowledge 
Q. Have any knowledge otherwise ? 
A. I have no knowledge of that. 
Q. How came those items in your account to be footed up together ? 
A. That is no uncommon thing; because it was an accident. 
Q. $2,500 don’t refer to any amount received from Hall? 
A. No, sir. 
Q. How do you know’? 
A. I know from my own knowledge. 
(). What does it refer to, do you know? 
ood A. Yes, sir: I know it refers to stock allotted to Hall in 


the ( )ssipee & Ol pany. 

7 Do you know whether Hall had any lroquois stock”? 

What Mr. Palmer sold to him; Mr. Hall and his friends had 
me sh: ares In Kearsarge at $4.50, and he paid me for 500 of Lroquois. 

(). In the charge on the debtor side of this ac count. Exhibit 48, 
there isan item charged for money received from Hall on account 
of Ossipee as paid; what are embraced in those items, either three 
or four, as you please t 

A. There is none except what is embraced in those three. 

Q. Didn’t Hall pay you in full for this Iroquois and Ossipee? 

A. Paid me 1n full tor the stock which he bought ot Palmer. 

And state, if you can, What that was. 

A. That stock that he bought of Palmer was 500 shares of IK ear- 
sarge, and a proportionate part of Troquois. 

Q. What was the proportionate part of Lroquois? 

A. It was 50 cents a share. 

Q. No, but the number of shares? 

A. 250 shares. 

Q. Have you any memoranda, papers, books, anything of the kind} 
that will throw any light on this Hall matter? 

A. Nothing more than that (produces ad paper). | omitted to sub- 
sequently credit Mr. Palmer with what Hall paid me for his pro- 
portion of the Lroquois, 50 cents a share. 

Q. Hall paid for all his assessments on Ossipee, didn’t he? 

A. Yes, sir. 

Q. And still according to your figures you give, if vou leave the 
$2,500 item out he only paid $2,451.80? 

A. ladmit that I am indebted for the difference Hal] paid tor the 
Iroquois stock, 500 shares, and it should be credited to Mr. Palmer. 

Mr. Warker. Then you do not admit that you received 


$2 500? 
398 A. No, sir; Douglass, Sheldon, and Cotton all paid fifty 
cents a share, with the exception of Douglass. : 
Q. That is your recollection about that? 
A. Yes, sir. 


{ 
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Mr. Post. I will ask you to trace, if you can, on the credit side of 
Exhibit 48, the money that was paid for Torch Lake and Penn? 

A. Yes, sir. 

(. In order to facilitate it, did it not consist of these items: “ 1867, 
February 15th, draft from Sibley for $5,200; February 28, ditto, 
$5,000: March 2d, ditto, 86.250: April loth, ditto, $4,500 : April 22d, 
$500: total, $19,250?” 

A, Yes, sir. 

Q. Now I will call your attention to this: What was Torch Lake 
and Penn to have cost—total? 

A. 81.25 for Penn; $1.50 for Torch Lake. 

(). I don’t mean that way. 

A. It was at that rate, 20,000 shares each; the amount that it was 
purchased for, in the land account, $1.50 in one, $1.25 In the other. 

(). What was the aggregate in dollars and cents—$25,500, wasn't 
it? 

A. Thereabouts. 

(). Now, then, it appears in this land account that there 1s cred- 
ited to the purchase only the $19,250. How was the balance, $6,250, 
paid? 

A. As toa part of that balance, the two Grand Portage drafts, 
which were in the remittance from the Lake and charged to me, 
were used for that purpose. 

(). You don’t know how the balance was made Up, do you? 

A. I don’t. | 

(). In this land account, Exhibit 48, when it was presented to Mr. 
Palmer, was any interest reckoned ? . 

A. Not to ny knowledge; there may have been some few items. 

(A copy of Exhibit 48 is here handed to the witness by complain- 

ant’s counsel.) 


399 Question repeated. 
A. I presume it was. 

(). Now, eal] your attention to whether the interest on one side 
was not computed at one rate and the interest on the other side at 
another rate ? 

A. It was: | explained that the other day. 

(). What were the two rates? 

A. Six and seven, by express agreement of Mr. Palmer. 

(). Six when it was in his favor ” 

-_ Yes, sIr. 

(). And seven when against him’? 

\. Yes, siz; when I was paying 7, 8, 9, and 10, Mr. Palmer was 


In my office and told me 

(). | am only asking you the question; if you have any explana- 
tion you can give it afterwards. Was not the interest reckoned on 
one side at one rate and on the other at another rate? 


A. Yes, sir: it was. 
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Q. And it was so reckoned through the whole length of the land 
account, was it not? 

A. Yes, sir—that I can’t say. 

Q. That is, through the whole length of Exhibit 48” (handing 
Exhibit 48 to witness.) 

A. | don’t think it was. 

(). Six on one side and seven on the other? 

A. I think not. 

Q. I will ask you whether on this paper the red ink items within 
the ledger lines are not interest items, on both sides? 

A. They were probably entered as such. 

). What balance does Exhibit 48 close at? 
\. The total balance here is $13,448.05. 
(. How is that made up—what is the first balance? 
\. $11,105.81. 
). And the other items, making it up to $13,443.05, are what ? 
A. Are for interest. 

YU. At what rate is that reckoned? 
400 A. I don’t know. 

(). Is that interest cast quarterly added to the principal t 

A. No, sir. 

(). You had better look at it; it Says SO there. 

A. No; four months. 

(). Not quarterly; I mean four months; that is so, is it not? 

A. Yes, sir; that is so in this account, but in my filed account it 
is not so. 

(). When you came to Exhibit 91, which is filed here as the con- 
tinuation of your land account from the first of January, 1868, you 
start out with the balance of $15,042.19; I ask you whether the 
difference between the last balance on Exhibit 48, $15,443.05, and 
this balance, $15,042.19, is merely an accumulation of interest; is 
not this balance the balance taken from 48, with added interest ; 
the question is whether there are any intervening items except for 
interest between Exhibit 48 and Exhibit 91? 

A. Yes, sir: I think there are? 

(). Can you state what those items are? 

A. My land account and Mr. Palmer’s private account were not 
separated until some time after this. 


The paper is here handed to the witness, 


THe Witness. I cannot throw any light upon the subject except 
what is found in these accounts. 

Mr. Watkerk. You don’t know how the balance in Exhibit 91 is 
obtained ? 

A. No, sir; I do not; except on examination. 

Mr. Post. What is your explanation of the difference between 
the balance with which Exhibit 48 closes and the balance with 
which Exhibit ‘91 opens? 

A. The explanation of the difference? 
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(). Yes. 
A. I have nothing to give further than as my accounts present it. 
(). Your accounts don’t present anything. 
A. Then I don’t know anything about it. 
40] Then that balance should be reduced to $13,000, should it 
not ! 


Objected to as not calling fora fact at all, but for inferences 
merely ; also objected to as incompetent. 


A. I don’t know anything about it. 

Q. In Exhibit 90, which is a transcript of Mr. Palmer’s account, 
under date of April Ist, you have a credit to him of cash received 
from 2,000 shares of Torch Lake and interest, $5,195, and also an 
item of April 20th,“ cash received from J. H. Cotton on 1,000 shares 
of ‘Torch Lake and interest, $1,619.29." ‘Those items belonged, did 
they not, in the land account? 

A. No, sir; the land account was intended to be confined exclu- 
sively LO kK earsarge, Ossipee, and lroguois. 

@. You say they were “intended ” to be confined to those three ? 

A. Yes, sir; so far as the charges were concerned. The credits 
were not. 

Q. Items with reference to Torch Lake and Penn appear upon 
both sides of Exhibit 48, don’t they ’ 

A. Yes, sir; but in different shape. A portion of those stocks 
was sold; I put it in the names of the parties who bought it in a 
different form. 

Q. But the proceeds of the sale are entered here on Exhibit 48, 
are they not, and the price paid is charged ? 

A. No, sir; you cannot find any entries there of Torch Lake and 
Ossipee, where it is charged in that account. 

@. Didn't I trace out $19,000 here? 

A. The amount in drafts, certainly. 

Q. And the amount paid by the parties for their stock to you? 

A. Yes, sir; all but this 600 shares. 

(). The result is that you kept Torch Lake partly in the private 
account and partly in the land account ” 

A. Yes, sir. 

Q. This 2,000 shares of Torch Lake was yours, was it not? 

A. Yes, sir. 
402 Q. Then why in the world was that a credit in any wise to 
Mr. Palmer? 

A. Because I have charged him with the drafts. 

Q. Because you had charged him in the land account with the 
drafts you credit him in his private account with the proceeds ? 

A. I guess you won't find it in the private account. I have told 
you times without number that the private account and the land 
account were merged into one, from December 3lst, 1867, to the 
close of this account. 

Q. Up to what time” 
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A. Up to the close of the whole transaction. 

Q. You have two accounts on your books now ” 

A. Yes, sir; but that was at the time of the sale of the collaterals. 
[ supposed Mr. Palmer’s account was closed, and I told Mr. Burr to 
take it out of the books. 

(). Exhibit 91 shows you had a-eontinuous land account. It com- 
menced with March 3lst, 1869? | . 

A. Just say I know nothing further about these land accounts, 
further than my books. I wish you would put that in, Mr. Commis- 
sioner. | 

Mr. Waker. You don’t mean to say that in the fullest terms % 

A. I mean to say that in regard to the questions asked. 

Q. You know something about the facts though ? 
A. To separate these items I cannot do it. 


~ 


it 


ae 


The examination is here adjourned until to-morrow morning 
3:30 a. m. 
WEDNESDAY, July 30th, 1879, 9:30 a. m. 


Cross-examination of the witness Loring continued. 


Cross-examined by Mr. Posr. 

Q. On Exhibit 90, the second item on the credit side, $643.17, 
‘ash received from H. Bigelow, 400 shares Torch Lake, $643.17, that 
item I see you have in your account filed with the Master, why was 

that item left in and the other items of Torch Lake left out? 
403 A. That item was put in there, and I subsequently ob- 

served it was an error, inasmuch as I had not charged Mr. 
Palmer with it. 

®. Was not this the 400 shares that reduced the 7,000 shares to 

6,600? 

A. Yes, sir. 

(. Was that sale made by Mr. Palmer? 

A. Yes, sir. 

Q. You concede that to be an error, and that it ought to be 
stricken out? 

A. Yes, sir. 

Q. Now, then, coming down on that same Exhibit 90, to the item 
of August 20th, “Cash received for 509 shares of Ossipee, full paid ;” 
that item you have left out of your present account; it belonged 
strictly in the land account, did it not? : 

A. Those gentlemen did not take it; it belonged to the land ac- 
count. . 

Q. This is the item about which you have testified, of 509 shares 
which were not taken by some of the parties to whom it was allotted, 
which you afterwards took? | 

A. Yea, sir. 

(). As balancing that charge, there is on the other side assess- 
ments on Ossipee, three items footing up $800, and then the item of 

' November 6th on the debtor side of No. 90; paid assessments on 
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Kearsarge, $704.44; paid assessments on Ossipee, $1,095.56; those 
belong to the land account, don’t they ? 

A. Yes, sir; they properly belong to the land account. 

(). There is, on the debtor side of this Exhibit 90, of date Feb. 
29th, a little item of six dollars paid to Sohier and Welch for decla- 
ration of trust of A. H. Sibley” 

A. Yes, sIr. 

Q. That is for the declaration of trust put in evidence here, Ex- 
hibit 39? 

A. Yes, sir. 

(). That charge, then, belonged to the land account, did it 

not? 
404 A. I think it belonged to the land account. 
Mr. WaLKER. Why, not unless Torch Lake belonged to 
that account. 

THe WITNEss. O, no. 

Mr. Post. I see you have it in your account filed with the Master, 
and I suppose it is conceded it should not go there? 

Mr. Warker. The land account is intended to embrace only Ossi- 
pee, Kearsarge and Iroquois. I suppose Mr. Palmer would not be 
entitled to pay only a portion of it. 

THe Witness. Strike it out. 

Q. I think you were asked whether Mr. Mandlebaum had any 
shares of the Kearsarge, were you not t 

A. Except it appears on the trial balance. 

(). | think you have already testified that if Mr. Mandlebaum had 
any Kearsarge, it was Mr. Palmer’s sales of Kearsarge? 

A. No, sir; I testified that from Mr. Palmer’s allotment of Kear- 
sarge, Douglass & Sibley had 75V shares, Cotton 500 sharesand Hall 
500 shares. 

Q. And you think Mr. Mandlebaum did not have any? 

A. No, sir. 


The further examination of the witness on this point, is deferred 
until the books of the Kearsarge Company are produced. 


Q. You have copies of all letters inclosing the remittances of the 
Lake, about which you have testified, havn't you? 

A. Y es, sir. 

(. And your testhmony with reference to those remittances was 
taken from those originals or copies ” 

A. Yes, sir. 

Mr. SeaGer. Our explanation of this Kearsarge matter is this: the 
750 shares standing on the original allotment in the name of A. H. 
Sibley, he declined to take; Mr. Palmer subsequently induced Mr. 
Douglass to take half and S:bley half, and 375 were issued to Doug- 

lass and 375 to Sibley; Mr. Loring on his account, has ecredit- 
405 ed us with the proceeds of the sale of 750 shares of stock 
which does not belong to us, but are the shares allotted on the 
original allotment; further, we never had allotted but 1,800 shares ; 
b6—814 
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the 75 shares that the witness speaks of as being allotted on our ac- 
count for C. H. P. Jr., may have been the original intention, but it 
was never carried into effect. | 

Mr. WALKER. It is admitted by the defendant, that the above 
statement in relation to the 750 shares of stock originally allotted to 
Sibley, is correct, and that Mr. Palmer is entitled to credit for 375 
shares of Kearsarge stock transferred to Mandlebaum, and not in- 
cluded in the account filed with the Master. 

Mr. WaLker. Now that is correct, is it? 

Mr. Lorina. Yes, sir; that is correct. 

Mr. Sacer. I have here the a from your stock account 
with the Kearsarge; the last entry is, I think, Sept. 29th, 1870, 
1,199 shares issued to Wainwright he Armory. | 

A. Yes, sir. 

(. That was issued after the auction sale ? 

A. Yes, sir. 

Q. On the Ossipee books I foundan entry of 7,285, issued to Wil- 
liam F. Binder, of the same date, which closed out your Ossipee 
trustee account; that was the stock sold at the auction sale? 

A. Yes, sir. 

(). At that time, there stood on the Adams books 1,420 shares in 
your name; that was stock sold at the auction sale? 

A. Yes, sir. 

Q. Andthe South Pewabic stood 700 in your name as trustee, and 
250 was sold out of the 700, was it not? (handing a paper to the 
witness, Exhibit 84;) look at that; it stood in your name as trustee ? 

A. Yes, sir; but it was not sold at the auction sale by Henshaw 
Bros. 

@. You mean the balance of the 700 was not sold? 

A. Yes, sir. 

. You testified that the manner in which the land account was 

kept was objected to by the parties in June, 1867? 
406 A. Yes, sir. 
Q. Where was that? 

A. At Lake Superior. 

Q. Did you change the manner in which it was kept after that 
time? ' 

A. No, sir; not for some time afterwards. 

Q. What time did you change it? 

A. I did not change it until the close of the year, December 31st. 

Q. 1867? 

A. Yes, sir. 

Q. You have said that Captain Frue repudiated the allotments to 
him; I will ask you what allotments those were that he repudiated? 

A. I refer to the assignment made to him by Palmer on 35 and 
56—Torch Lake stock. 

Q. Where did he repudiate them‘ ? 

A. He referred to them in 1874; stated that he had seen Mr. 
Palmer’s account, and after, in 1877, he repudiated them altogether. 
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Mr. WALKER. O, no; you are mistaken entirely; Mr. Palmer re- 
pudiated them in 1877. | 

Mr. Skacer. Have you the printed testimony? 

A. I have. 

The witness here produces excerpts from the testimony given in 
1874, in the case of Frue vs. Loring, and the same is marked Exhibit 
102, and is offered in evidence, the following being a copy: 

William B. Frue, Plaintiff, recalled in his own behalf. 
(Page 104, 1874.) 

Q. Has Mr. Loring furnished you any stock in Torch Lake, or 
upon sections 30 or 36? 

A. He has furnished me no stock in Torch Lake or Penn. 

Q. On 35 or 36? ' 

A. That included 35 and 36; 35 and 36 comprises the Torch Lake 
and Penn. 7 

(Page 100, 1874.) 
407 Had you any arrangement or understanding with Palmer 
before this letter was written, as to the purchase of these lands 
mentioned in it? 

A. No; that is, before sending the money I had requested, or, 
rather, urged, to go on in joint account—that is, Loring and several 
others to go in and purchase this land, and I think I requested 4 
certain interest in it; but during the time there were no movements 
made as to satisfy me, and I was inclined to think they wouldn’t 
purchase; hence I gave an express order to purchase. 

(Page 105, 1874.) 

Q. What portion of the land mentioned in this letter was in stock ? 

A. The Torch Lake. | 

Q. There is not anything said about Torch Lake; it says Sec. 24 
and Penn. 

A. Penn and Torch Lake mean the same thing. 


(Page 99, 1874.) 


Q. Have you not charged some of the moneys on your bill of 
particulars in this case? 

A. Mr. Palmer disobeyed my orders; did not buy the land or 
stock, as ordered, but passed the money into the hands of Loring, as 
on the former agreement or arrangement made with him. 

Q. Don’t you know, as a matter of fact, that the very land men- 
tioned in this lefter was purchased by Palmer, and he drew on 
Loring for the money to pay for it” 

A. I don’t know that he drew on Mr. Loring for the money. 

Q. Do you know that it was purchased? 

A. I believe it was purchased—that is, I have reasons for believ- 
ing; I know from Mr. Loring’s statement of accounts that have 
fallen into my possession. 
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Q. That he furnished money? 
A. That they furnished money.. 
Q. That Mr. Loring furnished money to pay for this very 
408 land? 
A. That the land was purchased; I don’t know that Lor- 
ing furnished the money. 


Testimony of William B. Frue. 
(Pages 36 and 37, 1877.) 


Q. I understand you to say that the money that you did send 
forward to Mr. Loring and forming a part of this account was sent 
forward upon other accounts and for other purchases ? 

A. If the thing had been carried out the money would have been 
used, and I would have been in debt to Mr. Loring. 

Q. I am asking now what it was sent forward for, no matter what 
it was used for? 

A. For a contemplated purchase in section 24. 

Q. Then you sent forward portions for other purposes than for 
the payment of your interest in these corporations, did you? 

A. Yes, sir; I do not know but I ought to qualify my answer in 
regard to sending money forward to Loring for other purposes ; 
there was a letter sent forward to Mr. Palmer, requesting him to 
invest certain moneys, or a certain amount of money, in an outside 
concern, Which I had reason to believe that the parties, meaning 
Mr. Loring, did not intend to invest in, and I requested a certain 
amount of money to be invested by Mr. Palmer. 

Q. Then you sent forward 

A. It was not invested. 

Q. I understand you; you don’t know how that was; it was the 
conduct of other parties; now how much money did you send for- 
ward distinctly for another purpose than upon these corporations? 

A. It was only twelve thousand dollars; there was a letter—if I 
can explain—there was a letter, which enclosed certain moneys 
sent forward by Mr. Noble, and I after qualified the amount about 
twelve thousand dollars. 

Q. Did you not send forward upwards of twenty-five thou- 
409 sand dollars over your own signature, to be applied to another 
and a different purpose ? 

A. I did not send the money myself. 

@. Send drafts, I mean? 

A. I did not send the drafts myself; not a single draft to Mr. 
Palmer; that is, myself, direct; Mr. Noble handled all the drafts 
that were sent forward. 

(. Those were the instructions under which $25,000 and odds of 
the moneys now charged in your account were forwarded to Mr. 
Palmer, were they not? 

A. Yes, sir. 
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Cross-examination continued. 


(. Are the papers which you hold in your hand slips from the 
printed testimony of Mr. Frue, given in 1874, at that trial? 

A. A part from the trial of 1874 and a part from the trial of 1877. 

Mr. Waker. Why, no; they are not. 

Q. Do these extracts cover those portions of the testimony of Mr. 
Frue, in which you claim that he repudiated the allotments to him 
of ‘Torch Lake and Penn? 

A. They are a part of the testimony, from which I infer that he 
repudiated it. i 

(). They are those portions which have been ‘selected by you for 
the special purpose of showing that he did repugliate? 

A. O, no; they are selected as bearing upon his repudiation. 

(). Were they not selected in reply to my request to you on a 
former day of the examination that you shoulé refer me to those 
portions of the testimony where Captain Frue repudiated the pur- 
chase ? 

A. They were a part of the testimony referred to; I did not in- 
tend it as a full reply by any means; I suppose there is other tes- 
timony—there is other testimony. 

QQ. This is the testimony that to your mind had the strongest 
bearing upon that question ? 

A. No, sir; not by any means. 
410 (). Will you bring it to me, if you have it? 
A. It is in my counsel’s hands. 

(). Will you bring me any other printed portion of the testimony 
of those trials that does bear upon this question, other than these”? 

A. I should have to consult my counsel before | answer that ques- 
tion. 

Q. You have testified that Mr. Palmer is really responsible for the 
stock marked “C. H. P. Jr.,” on the Ossipee allotment, havn’t you? 

A. That is my opinion, inasmuch as there is no account opened 
with Charles H. Palmer, Jr., and Charles H. Palmer, Jr., never made 
any payment for stock. 

Q. If any payments had ever been made by him, they should have 
been passed to the credit of Mr. Palmer. 

-A If payments were made by Palmer, Jr., they should have been 
placed to the credit of Mr. Palmer; (a paper is here handed to the 
witness ;) I think I cannot be mistaken in this matter;if lam,I am 
open to correction. 

Q. I hand you a receipt; will you please examine it?( Witness 
examines a paper handed him.) In whose hand-writing is the body 
of that receipt? 

A. Mr. Burr's. 

Q. Whose signature is it ? 

A. It is mine. 

Q. Did Mr. Chas. Palmer, Jr., pay you that money? 

A. The receipt is made out in his name, but it has gone from my 
mind entirely. 
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Q. Did he pay you that money ? 

A. I presume he did. 

@. What is the amount? 

A. $620.56. 

Q. What is the date? 

A. 15th day of October, 1868; it has slipped my memory, and in 
some way or other has escaped entry; no intention about it. 

Mr. Seacer. The item which is proven, is defendant’s 

411 No. 19, on the account filed with the Master, on the debtor 

| side, and it should be amended, undoubtedly, to correspond 
with the receipt. 

Q. You have testified that Mr. Palmer authorized the sale of south 
half of 35 and 36 to Torch Lake; do I understand you right ? 

A. No, sir: he was not advised or consulted about it. 

Q. The time that he recommended it, in the letter you referred to, 
was written in October of the year previous? 

A. About the time that he purchased the stock. 

Q. You have testified that since the sale spoken of in the testi- 
mony as the auction sale, you tendered these stocks to Mr. Palmer 
when and where was that tender made? 

A. In Detroit. 

Q. At the interview you have spoken of, in the fore part of 
October, 1870? 

A. Yes, sir; I can’t remember the year. 

Q. The same year as the sale? 

A. Yes, sir. 

@. You have charged us in your account with a number of items 
on account of the assessments for 1,420 shares of Adams stock ; who 
did that belong to? 

A. To Mr. Palmer, and held by me as collateral. 

Q. Did Captain Frue have any interest in it that you know of? 

A. In that 1,420? not that I know of. 

Q. I have to correct you again; (handing a paper to the witness 
marked Exhibit 103.) 

Tue Witness. How does this bear any evidence as emanating 
from me? 

Q. In whose hand-writing is it? 

A. It is now clear; he was in my office at the time. 

Q. What was his name? 

A. Frank Atwood. 

Q. He was in your employ ? 

A. He was in my employ at that time. 

[It is in the same hand- -writing that some of the other accounts 
that have been introduced are, Is it not? 
~ Yes, sir. 
412 Those entries on Exhibit 103 would indicate 
x Not entries. 


Q. Yes; entries on Exhibit 103 would indicate that Mr. Frue held 
492() shares of Adams stock at that time. 
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A. It would appear so from the memorandum; yes, sir. 

The following is a copy of Exhibit 103: 

Wm. B. Frue to C. H. Palmer, for assessments on 420 shares of 
Adams stock, paid by Elisha T. Loring. 


1867. 
April 15. Assessment of two dollars ($2) per share....------ $840 
Oct. 10. . three .“ ($3) ' iui dbliieain, ae 
1868. 
Oct. 26. . one dollar ($1) ” secaildts, chalitioes 420 


2.520 


Q. At that time, if he held 420 shares, must it not have been a 
part of this 1,420? 

A. Undoubtedly. 

Q. The Adams and South Pewabic companies were dissolved and 
a new company formed in their place, using the properties of both, 
taking the name of the “Atlantic?” 

A. Yes, sir. 

Q. The Ossipee Company was dissolved, and a new company formed 
in its place, in connection with some other property, which became 
the Osceola? 

A. So I understand ; yes, sir. 

Q. Do you know what the purchasers of the Ossipee land paid for 
it to the Ossipee Company, after the sale made by you to Clarke? 

A. No; I do not. 

Q. In your settlement with Stanton, as a part consideration, you 
turned over to him all of the South Pewabic stock you had in your 
hands, did you not? 

A. Yes, sir—lI say, yes, sir—I presume I did. I was glad to get 
rid of it. 

Q. You introduced yesterday a draft drawn by Mr. Palmer on 

you in favor of Mandlebaum—Exhibit 101 ? 
415 A. I think it was. 


Q. That item was omitted from your account; it is a four 


months’ draft. Did you receive at that timea letter from Mr. Palmer 
advising you that he had drawn such a draft ? 
A. If you can give me the date of the letter, | perhaps can find it. 
Q. We will pass that fora moment. Do you know what that 
draft was drawn for? 


A. It was drawn for lands which Mr. Palmer purchased in De- 
troit; drawn on account of lands which Mr. Palmer bought in De- 


troit. 

Q. Where did those lands ultimately go to? 

A. Went into the Kearsarge Co. 

Q. Will you see if you find the letter inclosing draft? 

A. I cannot give you the date of the letter. Mr. Burr has looked 
all through my letters for it, and don’t find any letter of advice. 
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At this juncture a discussion took place as to whose handwriting 
the various notes put in evidence was, and counsel for defendant 
: made the following statement: 

Mr. Warrer. All the $5,000 notes, with the exception of the Bird 
note of the 22, are in the handwriting of Mr. Loring, and the other 
three are in the handwriting of Mr. Burr. 

Mr. Seacer. I hand you the notes that you may examine them. 


A. I have examined them. 
Q. Twenty-two of those notes are in your handwriting, are they 


A. Yes, sir. 

Q. Three of them are in the handwriting of Mr. Burr? 

A. Yes, sir; I should think they were. 

Q. The notes referred to are the notes that have already been 
offered in evidence. Is there, on any of those notes, any of Mr. 
Palmer’s handwriting, either figures, amount, or any other thing, 
except the signature ? ; 

A. Not on the face of them; I don’t think there is. 

Q. Is there on the back of them, if you wish to makea distine- 

tion (handing the notes to the witness) ? 
414 A. I don’t see that there is any on the face of them. 
@. On the back of them ? 

A. No, sir; except the signature. 

Q. You see nothing on any of these notes in Mr. Palmer’s hand- 
writing except the signatures? 

A. No, sir. 

Q. I will ask you a few questions in relation to the Weed File 
stock, which is the only remaining matter I think of; were you in- 
terested in that corporation personally ? | 

A. I took the same amount Mr. Palmer did? 

@. When did you take your stock ? 

A. I think about the same time. 

Q. You have stated that Mr. Palmer went with you to examine 
the machinery here, was that before or after the purchase of the 
stock ? 

A. I cannot say, but my impression would be that he examined 
the machinery and took the stock. 

Q. You don’t remember whether it was before or after the pur- 
chase ? 

A. No. 

Q. Do you remember who was there when you went to examine 
the machinery ? 

A. I saw the proprietor, Mr. Bird. 

Q. How proprietor, if it was a company ? 

A. He bought the patent. 

@. You think it was before the company was organized you went 
with Mr. Palmer? ; 

A. I can’t say. 
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Q. But when you did go you saw Mr. Bird with Mr. Palmer? 

A. Yes, sir. 

Q. Of whom did you buy your stock ? 

A. Of the same parties. 

Q. Previous to the time that Mr. Palmer’s stock was purchased 
or subsequently to it? 

A. I think it was about one and the same time; that is my recol- 

lection of it. 
415 Q. Did you ever have more than $5,000 of stock ? 
A. No, sir; not in the stock. 

Q. Why do you qualify your answer ? 

A. There were bonds subsequently issued which I took, and lost 
all. 

Q. Bonds of the Weed File Co. ? 

A. Yes, sir; either Weed File Co., or the Merrill Barrel Co., 
which succeeded them. 

(. On the account filed with the Master, your number 68 and 70 
On the debtor side are for assessments paid the Weed ile Co. 4 

A. Yes, sir. 

Q. When did you pay those assessments ? 

A. At the time they were charged. 

(). And how could the stock be assessed when it was paid for in 
full ? 

A. Well, when I spoke of that I think Mr. Palmer took an inter- 
est in the Barrel Company that sueceeded it, that is the best of my 
recollection. 

(). You have charged it here as assessments paid the Weed File 
Co., was the Weed File Co. ever assessed ? 

A. I can’t say, ‘but to the best of my recollection when the Barrel 
Co. succeeded them they called for funds. 

(). Your recollection is that it was not the Weed File Company, 
but on the Barrel Company, that the assessments were levied ? 

A. That is my Impression. 

. How many shares did Mr. Palmer have in the Barrel Com- 
pany ? 

A. I can’t say. 

Q. Do you know how many you had yourself? 

A. I do not. 

(). But these charges are for assessments paid on one of these 
companies ¢ 

A. Yes, sir. 

(). Paid out as assessments ? 

\. I don’t know as to that. There was certainly that contribu- 

tion made. 
416 Q. State, as nearly as you can, what the change was by 
which the Weed File Co. became the Barrel Co. 
A. I could not tell you. 
(). You don’t recollect? 
\. I don’t recollect. 
di —814 
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Q. Did you take, in going into the Barrel Co., any additional 
stock, « except what was sah om Be to you on account of the Weed File 
Co. ? 


A. I can’t recollect that I did, any further than some amount of 
bonds. 

(. Some of the bonds of the new company, you think? 

A. Yes, sir; that is my impression. 

Q. Were those taken on Mr. Palmer’s account and your own? 

A. I think they were; yes, sir; that is, to the best of my recollec- 


Q. What did you receive the bonds for—pay cash for them‘ 

A. Yes, sir; as contributions made to the company. 

Q. How do you mean—contributions, assessments, or gratuity ? 

\. I cannot recollect exactly in what form it appeared. 

Q. You have no reccipts for any assessments for these items ? 

A. Nothing more than what I exhibit here. 

q. But what you exhibit here is only some stock certificates in the 


Barrel Co. 

A. That is all I have, except Mr. Palmer’s letter that he was anx- 
ious to keep his interest. 

Q. But that is all you haye—these stock certificates you filed as 
Exhibit 2? 


A. And the note. | 
Q. Iam not speaking of the note; I am speaking of the items. 


You don’t know whether it was an assessment or not? 

A. No sir; it has gone from me. 

Q. Did you have any authority from Mr. Palmer to make any ad- 
rances beyond such as were in the shape of legal liability on ac- 

count of stock? 
417 A. Nothing more than what his letters convey. 
Q. Those are the letters in regard to the original purchase ? 

A. I have no other authority than from Mr. Palmer. 

Re-direct Examination. 

Mr. Waker. [ first call your attention to Nos. 68 and 70, upon 
the account filed with the Master for assessments paid the File Com- 
pany. State whether an account, with these items charged in it, was 
furnished to Mr. Palmer? 

A. it was. 

@. And whether those entries are contained in Exhibit 99 ? 

A. They are. 

Q. Did Mr. Palmer ever make any objection to those charges? 

A. None whatever that I have any record of. 

@. Upon your account on file with the Master, debtor side, No. 12, 


state whether that charge for paying the Bird note was contained in 


the accounts sent to Mr. Palmer ? 
It was. 
. And was it the same entry as is found in Exhibit No. 6? 


A. Yes, sir. 
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Q. Did Mr. Palmer make any objection to that? 

A. None whatever. 

©. State whether the charges contained in Exhibit No. 6, of 
assessments upon Adams stoc ‘k—whe ther a copy of that account was 
furnished Mr. Palmer. 

A. It was. 

@. And did he make any objection to the charge against him for 
payment of assessments on 1,420 shares? 

A. None whatever. 

Q. In Exhibit No. 50, being a copy from your book account with 
Mr. Palmer, there are three credits to him, growing out of Torch 
Lake stock; one for the stock of Bigelow, $643.17; one for two 
thousand shares, $3,000 with interest, and one for one thousand 

shares to Cotton, $1,500 and interest. State whether those 
418 items are properly credits to Mr. Palmer. 
i, No, sir. 

Q. And why not? 

A. For the reason that no stock of those companies was charged 
to Mr. Palmer in the filed account, except that allotted to him. 

(). You also have in the same account, a credit for 509 shares of 
Ossipee fully paid ; state whether that belongs to his private account? 

A. No, sir. 

Q. In No. 91, the new land account, there is a charge to Mr. Pal- 
mer, of an assessment on South Pewabic, 250 shares, $1511.16. State 
whether that properly belongs to the land accountor private account? 

A. Belongs to the private account. 

Q. These accounts have been termed land accounts and private 
accounts. Is there-any clear distinction between the private and 
the land accounts, that you can draw ? 

A. No, sir; none that I can draw, that is, in the form they are at 
present. 

@. Your attention has been called to the fact, that in Exhibit 48, 
assessments are charged only upon a‘part of the stock. Can you 
make any explanation of that fact? 

I can’t—stock in what companies ? 

(. In both the Ossipee and Kearsarge. 

A. I cannot. 

Q. Why are the assessments upon a portion of the stock charged 
at one rate, and of the other at another ? 

A. I cannot give any correct answer, any S: atistac ‘tory answer. 

Q. You have stated that Mr. Frue remitted through Mr. Palmer, 
about $114,000? 

A. Yes, sir. 

Q. State whether Mr. Palmer is entitled to any credit for any por- 
tion of that sum? 

A. I shouldsay to the extent of the cost of Mr. Frue’s stocks in 

the different accounts. 
419 Q. Mr. Palmer is entitled to no credit. You don’t under- 
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stand the question. Is Mr. Palmer entitled to any credit in your 
account with him, to any portion of that $114,000 ? 
A. No, sir; he is not. Well, that isa hard matter to explain—I 


understand it. Heis not. It is a mere matter of form. I don’t’ 


want to say he is not entitled to any credit—— 

Q. How is he entitled to anything; he don’t claim anything? 

A. Don’t claim anything. Disconnected with the land account. 

Q. What should the land account properly represent ? 

A. The interest of the various parties, in the various companies. 

Q. What companies ? 

A. The Ossipee, Kearsage, and Iroquois. 

Q. State whether you held any stock for Mr. Palmer in South 
Pewabic, as trustee for him? 

A. I did. | 

Q. Did you hold any for any other persons at the same time ? 

A. Yes, sir. 

Q. Did you pay assessments upon that stock while thus held by 
you as trustee ¢ 

A. Yes, sir, in conformity with these receipts. (Producing a 
paper. ) 

The receipts are offered in evidence and marked Exhibits 104, 105, 
106, 107, 108. 

Exhibit 104 acknowledges the receipt from C. H. Palmer, by i. 
T. Loring, of $750, for the second assessment of three dollars on 250 
shares of stock in South Pewabie Copper Co. in the name of E. T. 
Loring, trustee. Dated Boston, Nov. Ist, 1866, and signed Lafay- 
ette Burr, treasurer. 

Exhibit 105 is a receipt from E. T. Loring, trustee, of $1,259.79, 
in full of third assessment of five dollars a share, upon 250 shares 
of South Pewabic stock, standing in his name, with $9.79 interest. 
There is a memorandum on the face as follows: “Account C. H. 
Palmer.” Dated Boston, Aug. 6th, 1867, signed Lafayette Burr, 
treasurer. 

Exhibit 106 acknowledges the receipt from E. T. Loring, 

420 ~=—sv trustee, of $757.88 for fourth assessment of three dollars a 

share on 250 shares of stock in South Pewabic, standing in 

Loring’s name. Dated Boston, Nov. 8th, 1869, signed Lafayette 
Burr, treasurer. 

Exhibit ,107 acknowledges the receipt from Elisha T. Loring, 
trustee, of $1,000 for fifth assessment of four dollars per share upon 
250 shares of stock in South Pewabic, standing in his name. The 
following mem. in pencil on face : **Account C. H. Palmer.’’ Dated 
Boston, Nov. 18th, 1867, signed Lafayette Burr, treasurer. 

Except 108 acknowledges the receipt from E. T. Loring, trus- 
tee, of $756.28, in full of sixth assessment of three dollars per share, 
on 250 shares of stock in South Pewabic stock standing in his 
name, dated Boston, Sept. 30th, 1868, signed Lafayette Burr, treas- 
urer. 

Q. Please look at Exhibit 104, and see whether you paid the as- 
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sessments upon the South Pewabie stock as therein mentioned, and 
at the time mentioned ? 
A. Yes, sir, I did. 
). Do you know upon whose stock that assessment was paid ¢ 
A. Account of Charles H. Palmer. 

Q. Please look at Exhibit 105, and say say whether the same thing 
is true of that ? 

A. It is. 

Q. Look at Exhibit 106, and say whether the same thing is true 
of that? 

A. It is. 

Q. Look at Exhibit 107, and say whether the same thing is true 
of that ? 

A. It is. 

@. Look at Exhibit 108, and say whether the ‘same thing is true 
of that? 

A. Yes, sil 

Q. One single word that [ wish to call out in relation to Frank- 
lin; what do you know about the records of the Franklin Com- 
pany ¢ 


>, 
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A. When I received a copy of Mr. Palmer’s account, 
42] similar tothe one filed with the Master, I called at the oftice 
of the Franklin Company,.and was informed by the treasurer 
that all of the records of the company prior to 1868 were barned up 
in the great fire. 
(). You have admitted that there was $2,000 received from the 
Lake, November 8th, 1866, that was not credited upon Exhibit 48, 
received trom Mr. Noble? 
True, it was not credited in the land account, Exhibit 48. 

(). And state where that credit belongs; to the land account or 
to the credit of Mr. Palmer ? 

A. To the land account $ itis embraced in the $114,000. 

(). I call your attention to the conditions of Mr. Palmer and 
yourself, so far as relates to the Ossipee ; what was the original cost 
of the land ? 

A. The original cost of the land of the Ossipee was $40,000. 

Q. What were the assessments, including the Douglass purchase 
subsequently made ? 

Three dollars and fifty cents—$70,000. 

Q. Making a total cost of $110,000 ? 

A. Yes, sir. 

(). How much were the first stockholders entitled to for stock 
sold ? 


A. You are speaking of the Ossipee f 


A. Yes, sir. 
Poe $2 } 000 ? 
Q. Leaving the total cost to the original stockholders of $87,000 ¢ 


A. Ye ‘S, SIP. 
Q. Or $4.834 per share? 
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A. Yes, sir. 

Q. How many shares were allotted to Mr. Palmer ? 

A. I think, to the best of my recollection, 2,200; 375 to his son, if 
I recollect. 

Q. In your account do you charge the whole of it to Mr. Palmer? 

A. I do. 
422 (. Making, at $4.834, $12,542.50? . 
A. Yes; sir. : 

Q. What further stock did you charge to Mr. Palmer; I refer 
now to the 200 shares ? 

A. 200 shares of Donated Stock, amounting to $966.67, making 
the total charge $13,509.17; I find by a voucher shown me, that 
October 15th, 1868, I received from C. H. Palmer, Jr., at Lake 
Superior, $620.56, being in full for his assessment of $1.50 per share 
upon 375 shares and interest therein; I further credited to Mr. 
Palmer the sale of March 15th, 1872, this whole 2,595 shares at five 
dollars per share, $12.965; I further claim in relation to this in- 
terest, upon the advances made, from the time they were made until 
the payments and sale. 


The above statement as to the Ossipee is made by Mr. Walker 
without objection by the witness and is assented to as true by him. 


Q. You have still got 500 shares of Kearsarge according to this 
new statement ? | 

A. I can’t admit the fact as to it. 

I understand you to assent here to these amendments as we 
make them ? 

r Yes, sir. 

Mr. WaLKER: In relation to the Kearsarge Company my claim 
is as follows: That the original cost of the Kearsage way ng 
land was $50,000, the assessments $40,000, total cost S90 5000 ; $5,000 
shares were sold for benefit of the original stockholders at $50,000, 
leaving the net cost of the balance, 15,000 shares, $40,000, or two 
dollars, sixty-six and two-thirds per share ; Mr. Palmer and his son 
were allotted 1,875 shares, amounting to $5,000, being 1,800 to Mr. 
Palmer and 75 to his son; I eredit him with 500 shares sold to 
Hall and others at $2.65 2.3. making $1,333.33; 500 shares sold to 

H. Cotton at three dollars, making $1,500; 375 shares sold 8S. 
Mandlebaum at $2.66 2-3, $1,000, making in all $3,833.33, thus 
leaving, according to this calculation, 500 shares still in defendant’s 
hands to be accounted for upon settlement. 


423 The Witness: I assent to that, subject to precise revision ; 


[ give him credit for that amount; it is subject to revision of 


prices if error be found. 

Mr. Seager: That statement you have made in conformity with 
the suggestions made this morning; so far as relates to the Kear- 
sarge, in conformity witb our statement ? 


Mr. WALKER: Certainly; exactly that. I make the following 
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claim in relation to the lroquois: The original cost was $10,000, or 
fifty cents a share, assuming 20,000 as the number of shares. 


Mr. LORING: Y es, sir. 


Mr. WaLKeR: Of this there was allotted to Mr. Palmer 2,500 
shares, amounting to $1,250; we have credited him with 500 shares 
sold Hall and associates, 500 shares sold Cotton; but | am not able 
to state what amount has been received by us for these particular 
shares: 5O0 shares were sold to Douglass, tor which, we have re- 
ceived $2.50 a share, being $1,250; I suppose there is no escaping 
the facts. 


The Witness: There is no escaping the facts; I don’t want to 
do that. 


Mr. WaLKER: Whether the other 1,000 shares allotted to Mr. 
Palmer have been sold, or whether we have received the proceeds, 
we are not clear and leave it for proof. 

The Witness: That is all right. 

Q. I now call your attention to Torch Lake ; who made the nego- 
tiations for the property known as Torch Lake and Penn ? 

A. Mr. Palmer. 

). Where were they conducted ? 

A. In New York. 

). You have already stated that when Mr. Palmer showed you 
the letter of Dec. 31st, or informed you of that letter, he showed 
you but a part of it, an extract from it? 

A. Yes, sir. 

Q. When did you first know or learn that Frue had directed the 
purchase of this upon his own account ? 

A. Upon the receipt of that letter in my office December 

424 3lst—was it? I can’t recollect. He did wri‘« a lettter to 

that effect that he wanted to purchase it on his own ac- 
count. 

Q. But you can’t recollect the date ? 

A. No, sir. 

Q. When Mr. Palmer left the extract of the letter on December, 
31, and the drafts contained therein, or a portion of them, with you, 
did you have any conversation with him about the purchase of that 
property ‘ 

A. I recollect Mr. Palmer was very anxious to make the purchase 
and went to New York for that purpose, and before he completed 
the purchase he returned to Boston; I protested against making 
any further purchases of that interest, and the reply was, ** lam 
buying on Captain Frue’s orders.’’ I should say further, that these 
drafts were not set apart to meet the payment of those purchases 
exclusively, but put into my general financial account with Palmer; 
I protested against the purchase both by telegraph and letter. 
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Q. Have you copies of those letter. 

A. Ihave not; but I have admissions from Mr. Palmer as ap- 
pears from the letters already put in evidence. 

Q. Have you copies of your own letters ? 

A. No, sir. 

Q. Why not? 

They were burned in the re. 

Q What do you know of the plan at that time of consolidating 
these two pure hases, the Penn and Torch Lake ? 

A. It was discussed at my office verbally, and subsequently Mr. 
Palmer wrote me a letter to that effect, which is in evidence and re- 
ferred to. 

(. You have already stated that at the time you supposed that 
Frue had authorized this purchase as the others had been made; at 
least was that your idea about that ? 

A. Frue and Palmer both urged this purchase. 

No, [am not asking that. Please answer my question. I am 
not asking about any interviews at all; you have already stated 

that between you and Palmer some shares were allotted Frue ? 
426 Yes, sil 7 

Q. Had you intercourse with Captain Frue upon that sub- 
ject at that time ? 

A. Not with Frue in person. 

Q. Had you any correspondence with him ? 

A. None whatever. 

(). U pou what statement, and at whose request, were those shares 
allotted to Frue ? : 

A. At Mr. Palmer’s. 

Q. Have you ever had any direct communication with Captain 
Frue in relation to this Torch Lake purchase and property ? 

A. I can’t recollect that I have. 

Q. Did he ever make any demand upon you for any of the shares 
belonging to him in the Toreh Lake ? 

A. None whatever. 

To whom was the stock and property purchased by Mr. Pal- 
mer in connection with the Torch Lake and Penn, transterred—in 
wr first instance I mean ? 

. To myself. 

is hereby agreed between the parties that either party may 
read from Frue’s or Palmer’s testimony, as taken on either of the 
former trials of the case of Frue vs. Loring, upon the trial of this 
eause, in the same manner and with like effect as though the entire 
testimony had been taken in this cause. 


Q. It already appears that the property known as Penn was con- 
solidated in 1872 with the Torch Lake; state whether from the 
time of the purchase of this property there had been any change in 
its apparent value ? 

A. Nothing more than depreciation. 
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Q. How about that depeciation ? 

A. There was a depreciation in all copper lands. 

Q. How was it about the shares in these two interests being 
owned pretty much by the same parties ? 

A. Nearly so. 

(). And in 1872 was the real estate that was put in at $10,000 

worth in the market any more than that? 
426 A. No, sir; I don’t think it was. 
(). How many acres were there? 

A. 1.830 in all. 

Q. State whether in this negotiation carried on in New York for 
the purchase of Penn, you had any correspondence whatever with 
Sibley apon the subject ? 

A. I had no correspondence with him, either in relation to Torch 
Lake or Penn. 

The following is the statement of Mr. Walker, assented to by the 
witness : 

My claim in relation to Torch Lake is as follows: The original 
cost of the 20,000 shares at $1.50 was $30.000; the original cost of 
5 and 36 at $1.25, was $25,000; assessment of April 20th, 1872, of 
5 cents per share, is $15,000; the assessment of April, 1879, at 
twenty cents per share, is $4,000, making the total cost of the 20,000 
shares of the consolidated company $74,000. I claim under the 
tacts in the case that Mr. Palmer is responsible to me for the shares 
allotted to Captain Frue, as well as for the shares allotted to him- 
self, under my testimony in chief, and I therefore charge him with 
3,600 shares of Torch Lake at $1.50 per share, being $5,400 ; 6,500 
shares of sections 35 and 36 at $1.25, making $8,125; the total cost 
of the interest originally allotted to Frue and Palmer, $13,525; the 
assessment upon 3,600 shares at 75 cents is $2,700; the assessment 
upon the same number at twenty cents a share is $720, making my 
total claim against Palmer in Torch Lake and Penn $16,945, and 
accruing interest. 

The Witness. I assent to that as a statement of my claim. 

Mr. Waker. It is admitted that the $10,000 note, which ap- 
pears by the testimony to have been given by the Torch Lake Com- 
pany for the interests in 35 and 36, known as the Penn, was actually 
paid by assessments paid into the treasury from time to time, and 
taken up. ; 

Mr. Lorine. I want it taken down that Mr. Burr, the treasurer 
of the company, assents to it. 

Mr. Burr. I assent to it. 

Q. It has already been shown by your books that at the 
427 time of the auction sale in 1870, you balanced Mr. Palmer’s 
account, and that subsequently, upon ascertaining that that 

sale was invalid, you so treated it and sold the stock. 

A. Sold the Ossipee stock. 

Q. Why was not the accout re-opened and a statement made? 

A. For the reason that I treated it as a matter that was closed in 
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point of fact, being sold to the best advantage, and not to be re- 
opened, nor was Mr. Palmer notified in reality. 

(). Did you know at that time or have any information as to Mr. 
Palmer’s pecuniary position ? 

A. Why, nothing more than is generally known in Detroit. 

Q. What is it? 

A. That he was insolvent; could not pay anything ; commenced 
my suit against him in 1872; was discontinued. __ 

The examination was here adjourned until 1 p. m. to-morrow. 


Tuurspay, July 31st, 1879, 1 o'clock p. m. 
Re-EKxamination of the Witness Loring continued. 


Mr. WALKER: 

Q. Please look at the Exhibit now shown you, purporting to be 
the copy of a letter written by yourself to Mr. Palmer Nov. 11th, 
1870, and state whether that is a copy of the letter from your letter 
book ? 

A. I have no doubt of it. 

Letter marked Exhibit 109 and offered in evidence, the following 
being a copy: 
Nov. 11, 1870. 
C. H. P ALMER, Esa.. Pontiac. 

Dear Sir: I have your favor of the 7th. In reply, would re- 
mark that you have quite forgotten the conditions of the organiza- 
of the O. and K. Company. This bill was made out precisely as 
all bills were against those to whom you allotted the stock, you 
having assumed the payment of the land and collected from each 
the amount for cost of stock which each received. The company 

never had any stock, therefore none to beques ath Frue’s friends, 
428 hence the bequest requires the sanction of the directors, and 

then the cost of this 200 shares as per bill, becomes a legiti- 
mate charge against the company and the amount so charged goes 
to your credit and is aliogether for your benefit, hence [ am some- 
what surprised you should hesitate about approving this. 


The letter remailed at Houghton, on which you allude, I under- 
stood was not received at the time of our interview at Detroit. How- 
ever it is, as you remarked, of no consequence. My allusion to it 
was merely to state that the purchasers cared nothing about the 
stock if you were desirous to or had the means to redeem it, which 
I should have been very glad for you to have done. 


Yours truly, E. T. LORING. 


Q. You yesterday made some statements of your claim growing 
out of the transactions relating to the sever:.l mining companies ; T 
want to call out the fact whether those statements are correct, ac- 
cording to your belief? 

A. Lam of the opinion that they are correct in the main. The 
discovery that I have made this morning has developed some trans- 
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actions that I was not aware of, and of course a long time transpir- 
ing they are subject to corrections. 

Q. But you believe those statements are substantially correct ? 

A. Yes, sir. 

Q. You were inquired of yesterday whether the notes, or the most 
of them, signed by Palmer, were not written by you, and a small 
portion of them by Mr. Burr? 

A. Yes, sir; there are twenty-two in my handwriting. 

Q, The point is this: Whether the body of those notes was 
written before the signature was signed to it or after? 

A. In every instance before the signature. 

©. How many notes were ever given at one time? 

A. Two only. I don’t know whether thisis evidence. I always 
found Mr. Palmer very remiss about sitting down and writing about 

any business matters at all. 
429 Q. You were shown, yesterday a paper in the handwriting 
of Atwood, indicating that Frue was the owner of 420 shares 
of Adams. State whether, at the date of that entry, October, 1868, 
you had any open account with Frue, except the land account, in 
relation to these three companies ? 

A. None whatever. My land account had to be closed previous 

to that time. 


Re-cross Kyra mination ‘ 


Mr. SAEGER. You stated that you had never made any charges 
upon your books.in relation to the stock sold at the auction sale of 
1870, in either Palmer’s account or the land account ? 

A. You misunderstood me. I entered the sales in the land ac- 
count. 

(). I will put the question in another form. You have filed here 
Exhibits 90 and 91— 

Mr. WALKER. No, we have not filed them. 

Q. There are filed here Exhibits 90 and 91, being transeripts of 
all the charges upon your books of account against Chas. H. Palmer, 
or upon the land account. There are no entries upon either of 
these accounts that have been made since the auction sale of 1870, 
except where you charge on the land account the balance to capital 
stock, which you say was equivalent to charging it to profit and 
loss. Do these exhibits show all the entries you have in your books 
in relation to the land account or in relation to Chas. H. Palmer’s 
account. 

A. I can’t say; it is the same as the bouk; I can’t say what the 
books say one way or the other. If Mr. Burr has furnished you a 
correct copy of my books, he has furnished you a more correct state- 
ment than I could give you in my answer. 

Q. There are no entries since that sale, except the one charging 
off to profit and loss I have spoken of. You stated yesterday, as 
the reason why no entry was made of the subsequent transactions in 
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relation to these stocks, that you were advised that Mr. Palmer was 
insolvent. 
430 A. Yes, sir; that in substance; that was the reason why ° iy 
I withdrew the suit against him: took no further action. , 

Q. When did you withdraw that suit? 

A. It was commenced in 1872; withdrawn in 1874. 

Q. At the time you commenced the suit you supposed him to be 
solvent ? 

A. Supposed he had some means to pay his obligations; yes, sir. 7 

Q. You sup yposed Capt. Frue was solvent, didn’ you? 

A. Yes, sir. 

Q. What was that suit brought for? 

A. For a balance I considered due me in that account. 

@. What was the amount of the balance? 

A. | can’t say; it has gone from me. 

Q. Do you know whether it is the balance shown in this ae- 
count ¢ 

A. I suppose it is; I presume it was; I eun’t recollect: I find in 
one thing I am mistaken, that Frue’s account was closed with me 
in July, 1867. 

Q. That is immaterial; Frue’s account is not brought in here 
at all. 

A. I find there is a subsequent account opened in my books with 
Frue after that time. 


“ ee 


Tugespay, July 22d, 1879, 10 o’clock a. m. 


Charli v H. Hadley, SILDOT Vi for de fi ndant. } 
Examined by Mr. WaLKER: 
Question. Where do you reside ? | 


A. In Boston. 

Q. What is your age ?. | 

A. Twenty-eight. o 

. Were you at any time in the employ of the defendant Loring, 
and if so when and in what capacity 7 

A. Three years previous to 1869, from ’67; three years previous 
to 1867; I can’t remember exactly how long—three or four years. I 

left there two or three days previous to November 1 2th, 1867. 
431 Q. What was your business when in his employ ? 
A. Clerk. 

Q. Look at the paper [ now show you, being Exhibit 14, and 
state in whose handwriting that is? 

A. It is my own handwriting. 

Q. Where was that prepared ? 

A. At the office of Mr. Loring, 134 Exchange avenue. 

Q. Did you know Mr. Charles H. Palmer, of Michigan ? 

A. I was acquainted with him by seeing him there at the office ; 
not personally. 

Q. Will you state whether he was present at the office at the 
time these papers were made out? 
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A. He was present, in and out, at the time these papers were 
made out. 

Mr. Post. You confine it to this paper now ? 

Mr. Waker. Yes, sir. What do you know about this paper 
being subjected to his examination ? 

A. In what respect ? 

\). Whether he saw them after they were made out? 

A. They were passed to Mr. Loring and by him submitted to 
Mr. Palmer. 
). Look at Exhibit 19. In whose handwriting is that ? 
A. Mine. 
). Was that made at the same place? 

A. Yes, sir. 

(). Do you remember whether it was made at the same time ? 

A. I do not. 

Q. What do you know about Mr. Palmer’s being present when 
that was prepared ? 

A. He was present, the same as the other paper. 

(). Present in the same way as with the other paper 

A. Yes, sir; whether he was in that particular day or not I can’t 
state, 

@. Do you remember whether it was made at about the same 
time, or don’t you remember? 

A. I don’t remember; no, sir. 

Q. Do you know anything about this paper being exhib- 
1432 ~=6ited to Mr. Palmer—being presented to him in any way? 
W hat is your recollection about that ? 

A. I think Mr. Palmer saw that as well as the other paper. 

Q. Look at the Exhibit [ now show you, being No. 48, and say 
in whose handwriting tor the most part it is? 

A. Mine. 


Mr. WatKeEr. The account shown to the witness is what is known 
as the omnibus account. 


Q. Is any other portion of it in any other person’s handwriting? 
A. One item. 
Q. Under what date? 
A. January 9th, 1867. 
(). What is the gtem ? 
A. ** Cash received trom H. bigelow, SS .OO00,7’ 
). In whose handwriting is that ? 

A. Mr. Loring’s. 

Q You say you left, abont November, 1867, Mr. Loring’s 
employ 7 

A. Yes, sir, 

Q. State whether that was made out previous to Nov., 1867 ? 

A. It was. 

Q. Have you any knowledge of whether Mr. Palmer was in the 
office about the time it was being made up? 


» 


lm. 


302 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. P 


A. I have not. é' | 
Q. Do you know from what it was made up? / 
A. No, sir, not now; I don’t remember. 

Q. You don’t know whether it was copied from the book or ¥ 


another paper ? 
A. No, sir. 
Cross-examined by Mr. Post: 
Q. You don’t know whether Mr. Palmer ever saw either of these « 
papers, do you, of your own knowledge ? 
A. No, sir, I do not. 
Q. Do you know that he was in the office on the day that either 
of them were prepared ? 


433 A. It is gone beyond my recollection. 
Q. All you can say about it is that you saw Mr. Palmer in & 
and out of the office frequedtly, at different times? 
A. Yes, sir. 
Q. And you don’t know of your own knowledge whether Mr. 
Loring submitted those papers to Mr. Palmer ? ; }| 
A. No, sir. | 
Q. Take Exhibit 14 for instance: is that in your handwriting ? t 
A. That is mine; the memorandum at the lower left hand cor- 
ner, that signature at-the right, at the foot, is not mine: the mem- | 
orandum ‘*‘see account,” is not mine. i 


Q. Is this memorandum at the upper left hand corner yours—the 
figures ? 

A. No, sir. 

Q. Whether the memorandum atthe end of the column “ paid in 
full, paid in part,” is in your handwriting ? 

A. No,sir. 

Q. Take Exhibit 19. 

A. The memorandum at the top. on the left hand column “ sold P 
100,” is not mine; and the memorandum at the right, * paid in Pr 
part, paid in full,” is not mine; the memorandum at the foot, * C. 
H. Palmer,” is not mine. 

©. Whose is that? 

A. Mr. Loring’s 

Q. Then the rest of it is yours ? 

A. es, sir. 

Q. Do you know what was done with these papers atter they 
were finished—where they were left? 

A. Undoubtedly with Mr. Loring. 

Q. You don’t know where he kept them afterwards ? A 

A. In the safe. 

©. You saw them ? 

A. Not those personal papers; I saw papers there made up in a 


bundle. 
@. From what were these two Exhibits 14 and 19 made out ? >» 
A. From papers handed ‘to me by Mr. Loring. 


+ 


en 


+ 
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434 Q. You don’t know what those papers were? 
A. No, sir. | 

Q. They were not made from any book? 

A. No, sir. 

Q. Did you keep books for Mr. Loring’? 

A. No, sir. 

Q. Who was his bookkeeper ? 

A. Mr. Burr. 

Q. You did not keep the books at any time while you were there? 

A. No, sir. 

Q. Nor make any entries in them? 

A. I made some entries in regard to some of his stockholding 
books, if I recollect right now, the company books; not in his per- 
sonal affairs at all. 

. What books do you refer to? 

A. The books of the Kearsarge, South Pewabic, and Adams 
mining companies. 

Q. I call your attention now to Exhibit 48. You said, I believe, 
that you did not remember from what that was made ¢ 

A. Yes, sir. 

Q. Do you know whether this account was kept in any book ? 

A. No, sir. : 

Q. When was this item, which you say was in Mr. Loring’s hand- 
writing, entered upon this account, with reference to the time when 
the rest of it was prepared ? 

A. I should judge it was soon after. 

Q. Was it before the footing? 

A. No, sir. 

Q. Do you know where that item came from; the item in Mr. 
Loring’s handwriting ? 

A. It came from a previous; that is beiow that, it is scratched 
out. It is simply another date. 

©. The date where it was inserted beforé was in March? 

A. Yes, sir. . 

Q. You judge it came from that, and was inserted in another 

place by Mr. Loring? 
435 A. Yes, sir. 
Q. Are the red ink entries in your handwriting? 

A. No, sir. 

Q. Is the continuation of the account over the leaf in your hand- 
writing ? 

A. No, sir. 

Q. In whose handwriting are the three items ? 

A. I should judge it was Mr. Burr’s; | am not very familiar with 
his handwriting; I have not seen it in so long. 

Q. Do you know what was done with this after it was made out? 

A. It was handed to Mr. Loring. 

Q. After that do you know where it was kept? 

A. No, sir. 
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ot 

Q. Do you know whether that account was kept in any book of A 
that form? (Showing book to witness.) % 
A. Not that I am aware of. : m. 
Q. What is your recollection as to whether you copied it from a a 
book; do you think you dia? t 
A. My recollection is, I did not copy it from a book. 
Q. You did not have access to Mr. Loring’s private books of | 
f 


accounts at all ? 
A. No, sir. ; 
- 


Q. Had nothing to do with them. ye 
A. No, sir. s 
Re-direct examination. | fi 
Q Have you any recollection from what you did copy it; from | 
another account or not? A 
A. My recollection is that I had other papers handed to me, and | 
it was copied from them. t} 
Q. Do you recollect what those papers were particularly ? oe 
A. No, sir. j 
Q. State whether the handwriting of Exhibit 14, in the margin, 
against the allotment of stock, is in your handwriting’? 
A. Yes ; Sir. f 


Mr. Post. You refer to that enclosed in the b ion 
Mr. WaLKER. Yes, sir. 
a ’ ° ~ 
436 @. And that was made at the time the other paper was > 
made ? 


A. Yes, sit 
Lafaye tle Burr, Sworn On behalf of Defendant. 


Examined by Mr. WALKER : 


Look at Exhibits 14 and .19, purporting to be allotments of | 
stock in the Ossipee and Kearsarge Mining Companies, and say in 3 
whose handwriting they are. | 

A. I think it is in the handwriting of Mr. Hadley. That is my 


recollection of his handwriting. | 
Q. State whether you were present when they were made. ~ 


A. Well, I think I was in the office; I can’t tell exactly about 
when this was copied. I know I was in the office all the time I 
was there as a clerk. 

Do you know about the time when they were prepared ? | 

A. I think so. I think it was in the winter of 1866-7. That is 
my impression—somewbere along there. | 

Q. Do you know anything about those allotments or papers com- 
ing under the supervision of Mr. Palmer ? 

A. Lonly know that Mr. Palmer and Mr. Loring were in confer- 
ence about this allotment of stock, and that this paper was the re- 
sult of their conference, so far as | knew anything about it at the 
time, given to me as the result of their deliberation in the matter. 


s 
SO Ce — 
alee na 
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(. Do you know whether those allotments became the basis upon 
which the stock was distributed among the stockholders and settled 
upon? 

A. Ido. It was so in collecting the assessments; all based upon 
this allotment; never knew of any other. 


(). What were your relations to these companies at this time ? 
A. Treasurer of the Ossipee and Kearsarge. 
Q. [ now call your attention to the items 103, 104, and 105—what 


are your present relations to Mr. Loring ? 
A. Clerk. 

437 (). And bookkeeper ? 
A. Yes, sir. 

Q. As such clerk and bookkeeper, have you had charge of keep- 
ing the account of the expenses connected with the items Nos. 103, 
104, 105, 106, 107, 108, 109; whether you have kept the accounts 
relating to such expenses and charges as are there entered ? 

A. I- have, with the exception of that charge of $20,000; that 
don’t enter into my account at all; [I have simply kept an account 
of the expenses connected with 23. 

(. Look at the paper I now show you, and see whether that is 
an account as you have kept it of the charges and expenditures 
connected with that matter ? 

A. It is. 

Paper referred to is marked Exhibit 88, of which the following is 
a copy: 

EXHIBIT NO. 88. 
THREE-FORTIES OF SEC. 23, T. 56 .N., OF RANGE 33 W., IN ACC’T WITH 
E. T. LORING. 


L860. 
June 12. To cash paid D. H. Ball for stamp, etc. ....... eee $15 00 
Dec. 31. interest on $15 to date at 7 per cent. im. ade 58 
1870. 15 58 
* 

July 1 interest on $15.58, 6 mos. . ss cient eee 56 
Dec, 31. cash paid for tax titles , — $84: 69 16 14 
$1. interest on 516.14 6 mos. to date aan 56 85 25 
L871. 101 39 

Feb. 28 cash paid taxes for L870 — iz 13 

July i. interest on 572.13 to date aeRO a L ia 
l interest on $101.39 6 mos. to date > oT i7 42 
178 81 

Dec. 31. cash paid for taxes of 1871 alice 66 15 
Sl. interest on $178.81 6 mos. to date . 6 26 72 41 
1872. 951 99 
July ij. interest on $251.22 6 mos. to date. __-- ai | cle 8 78 
260 00 
Dec. 31. interest on $260 to date... ._-- sai eet Re 9 10 


39—814 
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. ) 
438 
1872. 


Dec. 31, 
1873. 
Jan. 4. 


July a 


Dec. 31, 


gon. GG, 


Feb. 6, 
J uly l, 
l 


Oct. 9, 
Dec. 31, 


439 


Dec. 381, 
31, 


1878. 
gan. 4, 


21, 
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To commission for services in payment of 


expenses 5 per cent. on $237.97 


cash paid R. R. Goodell for services 
eash paid taxes for 1872 . , 
interest on $108.21 to date eet er 
interest on $281.00 6 mos 


interest on $402.50 6 mos. 


| 
com. at 


5 per ct. on 9402.50, 6 mos___. 
cash to Goodell for services. 
cash to taxes for 1870- 
cash to interest on 378.88 to date___ 


cash to $422 6 mos 


cash to $517.86 5 mos. to date 
commission at 5 per cent. $78.88 


cash paid (Joodel] for services 
cash paid taxes for 1874 
interest on $85.07 to date 


interest on $646.74 6 mos. to date satiate 
commission at 5 per cent. on $85.07 


balance as per ace’t on file... .....- 
cash paid for taxes for 1875____~~-. 
cash paid for Goodell’s I victceniitiatisetines 
interest on $156.53 to date 
interest on $673.63 to date 


interest on. $829.10 6 mos. at 7 per ct..... 


commission on $156.53 at 5 per cent. ...- -. 


cash paid tuxes 1876 
cash paid Goodell’s salary... .... ..--- 
cash paid Chandler & Grant 


~_—— ——— a 


interest on $167.72 to date.... ~~-< «e«-- 
interest on $896.99 to date 6 mos___. ei 


- ee 


CHARLES H. 


PALMER. 


taxes, 

peice $11 90 
281 00 

sieoiesiiaia $46 66 

i 61 55 

i 3 46 
9 83 121 50 
402 5O 

amines 14 10 
ers rae 5 40 19 50 
50 00 422 00 

. - 28 8S 

aa 2 Zi 
viteiainininads 14 77 95 &6 
517 6 

nw is 13 
‘ieee 8 Yd 2? OS 
539 94 

ee neoiees nna 50 OO 

' 35 O7 

as i" 2 83 
chicas 18 90 106 80 
646 74 

Slee 29 64 
aiateietiinn ie 4 25 26 &8Y 
sical’ | eal 673 63 

sida 106 53 

a eneae 50 OO 

OES 5 85 
‘ili 23 569 185 47 
859 10 

Lines 80 06 
ae 7 83 87 89 
86H Y9 

yard Po 86 72 

aoa 50 00 

is enalle ca 21 00 

fai al 5 20 
ie 31 40 194 32 


cash paid taxes and } for 1870 _...-.....- 
ee ee, 2S ae 


to interest on $1,091.31 to date 6 mos_____. -_-- 


commission on $214.48 at 5 per cent. —-- 


cash paid taxes of 1877, $75.01, salary of 
OCs COR eenéchdcnceinwneene 
cash paid taxes of 1877 on und. }..-.-. 


1,091 31 


106 61 


R. R. 


——_—— 


128 87 
25 25 


1,197 92 


i! 


>" Se 
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1878 
July 1, To interest on $1,197.92, 6 mos. to date, at 7 per 
a oe area ¥ $41 93 
l, interest on $154. 12, 5 mos, 15 ae 4 83 $200 98 
1.389 90 
Dec. 31, interest on $1,398.90 6 mos. to date... -____- 48 96 
$1, commission on $154.12 at 5 per cent. ieee ia 7 70 56 66 
$1,455 56 
a 
Or. 
Nov 7, By cash undivided | redeemed inerenain $57 76 
7 interest on $56.76 to Dec. 31 penciepenuainnes 59 57 35 
L879 1,398 21 
Jan. 8, To cash paid taxes, 1878__-_--- Sic ) 51 51 
3. cash paid ee — HO OO 
20, cash paid John McGinn neuer °5 00 
July i. interest on $1,398.21 6 mos._____- ileal 48 93 
x interest on $126.51.._-_- i lac 4 28 
4a commission on $126.6 1: at 5 per cent. ii § 33 186 05 
L868. 1,584 26 
June 18, cash paid Thos. F. Mason for land + nmin: ae ae 
1879 
July 1, interest on $20,000 to date at 7 per cent........ 15,440 55 35,450 56 


$37,034 81 
). When was this account made up ? 
\. It was made up from time to time from 1869, annually. 
Q. When was this paper, Exhibit 88, drawn ? 
A. I can’t tell you exac tly when | commenced it. I have kept 
the account added each year. 

Q. Have you kept it on that paper ? 

A. I have kept it since 1869 on that paper—transcript from my 
books. 

(). Is this paper a transcript of your books ? 
440 A. Of my books. I have simply kept that separate with 
the vouchers simply to have it with the papers. I have made 

up the interest, as you will see. 

Q. Do your book entries correspond with the entries upon the 
papar ? 

A. Yes, sir. 

Q. They were made simultaneously upon the book and the paper ? 

A. Yes, sir. 

Q. Will you give the gross amount of the various classes of items 
that enter into that account ? 

The taxes amount to $750.25; stamps, $15; Goodell and 
others, $396.52; interest, $491.75 ; ; commissions, $58.09; sale, 
$57.35; which was the amount, I think, was put to the credit. I 
have forgotten it now. I think the taxes were paid, and then this 
amount was repaid. 

Q. Your attention is called as to whether Exhibit 88, the account, 
was not all drawn off to 1877 at one time? 
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A. Iean’t say. It appears so. I can’t say positively about that 
how that was. 
Q. You have stated that they were made cotemporaneously with 
the entries in the book ? 
A. I did not mean to say that. I made up the account. I can’t 
say exactly when I made it up from the books. 
Q. The entries on the books were made when the moneys were 
paid ? e | 
A. Yes, sir; and this account was drawn off the books. The 
object of this was to show how the interest was calculated from 
time to time. The book entry—the general entry—would not show 
these particulars; simply shows the. gross amount of interest 
charged semi-annually and the commissions charged at the end. 
Q. The vouchers for taxes and actual expenses are enclosed 1 
this envelope, are they not ? } 
A. Yes, sir; and numbered, I think, to correspond with the 
number in red ink on the account. Ra 
Q. How long have you been in Mr. Loring’s employ ? 
ee _ charge of his books Jan. Ist, 1868. 
Have you been in charge of them ever since ? 
441 x Yes, sir. 
Q. What has become of the intial books of entry up to 
1872? 
A. They are in our possession. 
Q. The books of entry, I mean. 
A. From the first of January, 1868, up to 1872 
Q. Were not any of them destroyed by the fire? 
A. Not from the first of January, 1868. I commenced to take 
charge of them at that date. 
0. What books were destroyed by the fire? 
Those containing entries made previous to January Ist, 1868. 
o And when and how were they destroyed? 

They were in the office outside of the safe, as I understand 
it, and the building was blown up, burned, and the sate was left 
standing, and the books that we had that were saved were inside 
the safe. 

Q. Look at Exhibit No. 48, and state whether you have seen it 
before ? 
A. I have a number of times. 

Was there a continuation of an account like that in the name 
of Mr. Palmer and covering various transactions, in the books 
after you took charge ? 

A. Yes, sir. 

q). And that account is still in existence ? 

A. Yes, sir. 

Q. And where is the book from which this account, Exhibit 48, 
is drawn ? 

A. It is non est. 


ryt 


Q. What relation do you hold to the Torch Lake Company ? 
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A. Secretary and treasurer. 

Q. How long have you occupied that relation ? 

A. Since it was moved from New York, in 1871-72, I think. 
The office was moved about that time. The first meeting of the 
directors of Torch Lake in oe at Which l appear as secretary 
was * Boston, Mareh 30th, 1872.” 

Have you since that ea kept an account between that com- 
pany and Mr. Loring ? 
442 A. I have. 
Q. Will you state whether the Exhibits now shown you 
present a true statement of those accounts from year to year ? 

A. I believe they do, commencing from August, 1872, closing 

April Ist, 1879. 


Examination is here adjourned until 10 o’clock to-morrow. 


» 


Cross-examination. 


Mr. Seager. How long have you been in the employ of Mr. 
Loring f 

A. I don’t remember exactly when I commenced taking charge 
of his books—O, yes, it was the first of Jan., 1868; [have be en con- 
nected with him since 1856, more or less, but I think I went into 
his employ in January, 1868. 

(). What time in 1856 ? : 

A. I tceok charge of the South Pewabic and Adams in April or 
May, 1856. 

(). Have Mr. Loring and yourself, since 1856, occupied the same 
ottice ¢ 

A. Yes, sir; we have been together in the same offices. 

Q@. Didn’t you from time to time, before taking the formal charge 
of Mr. Loring’s books, make statements for him when requested to 
do so? 

A. I presume so; I don’t remember it particularly ; I think likely 
I may have done so. 

Q. If l remember right, some Exhibits pricr to that time are in 
your handwriting ? 

A. Very likely; being connected with these companies I would 
be called on to write off statements. 

Q. You were somewhat familiar with his books prior to taking 
charge of them? 

A. No, sir; [ knew nothing about any of his books prior to those 
I have opened. 

Q. How did you make copies then ? 

The only copies [have made, I have made from sheets handed 
to me. 
Q. I show you what purports to be a copy of Exhibit 48, 
443 with interest marked opposite each item of the accountin red 
ink; will you please say whether those entries of interest are 
in your handwriting ? 
A. They appear to be; I wonld say they were, those figures. 
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Q. I produce now Exhibit 90, which you withdrew from the files 
for correction; what was the correction which you have made in 
the Exhibit ? 

A. Inserting “ March 8th, Chas. H. Palmer to bills receivable, 
$5,103.33; March 12th, bills receivable $5,103.33” and correcting 
March 3d, the interest account, carrying it out in full instead of de- 
ducting $747.63. 

Q. That was necessary by reason of the insertion of the other 
items you have spoken of ? 

A. Yes, sir? the credit item has also been changed, “April 30th, 
by sundries to balance the error, $10,254.29.” | 

Q. Does that account as it now stands, being Exhibit 90, present 
a true transcript of Mr. Loring’s books and of all the entries upon 
his books relating to Chas. H. Palmer ? 

A. I believe it to be so; yes, sir. 

Q. When were the entries which you omitted from the account as 
first presented, and which you now testify you have inserted in the 
Exhibit made, put on Mr. Loring’s books, at the time they bear 
date ? 

A. I cannot tell without referring to the blotter. 


| 
1 


The witness here refers to the biotter. 
A. Yes, sir. 
Q. You have before you the dav-book of Mr. Loring’s? 
A. Yes, sir; called the day- book or blotter. * 
Q. Will you please give in full, as appears from the day-book 
entry, the eredit item on this account, under date of April 30th, 
1869 7? i 
A. “ Sundries debtor to C. H. Palmer; bills receivable; error in 
entry of March 8th, $10,266.66; interest account; error in March 
entry 8-12, $47.63 
Q. When was that entry you have just read made ? 
A. April 30th, 1869, here. si. 
Q. And was the transcript to the ledger in the form you give it in 


this account ? 

444 A. Yes, sir. 
When was the entry on the ledger made ? 

A. Probably very soon after; I don’t know; it is customary to ‘4 


make up my books every month. 

. Before the account was balanced, was it not? 

A. I presume it was made in April or early in May; it must have 
been in May, because [ close up my books every month and draw 
off the balance. 

(). Why did you omit these entries on the account as first pre- 
sented 7? 

A. My idea was you simply wanted to show the account, and [ 
thought as one was an error and the other a balance of the error, 
it was not necessary they should appear. 

Ww. Were yuu susirucied to Omit ibai 7 


ge come A et 
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A. No, sir; it was done of my own accord. 

(). Under date of March 31st, you have carried from this account 
to the land account $15,042.19. How was that amount arrived at? 

A. I could not tell you,sir. I suppose, probably, it must have 
been made up, as the amount due or chargeable to the land account 
by Mr. Loring. And I was directed to pass that amount to his 
credit. 

Q. Directed by whom? 

A. By Mr. Loring. There is no entry of it here. I have simply 
the land account. ‘ Land account C. H. P., debtor, to C. H. Pal- 
mer, balance on land account passed to the credit of C. H. P.” 
This was $15,042.19. 

Q. Under date of Aug. 31st, you have brought back from that 
land account $1,093.68 ? 

A. Yes, sir; I have it, it is here. 

Q. Is not that an arbitrary charge brought from the land account 
for the purpose of balancing the Palmer land account ? 

A. To reduce the land account. T suppose it was found after- 
wards that the amount chargeable tv the land account was greater 
than was correct, and that this amount was charged to this account, 

reducing the amount of the account some $13,000. 
445 Q. At that date, Aug. 31st, you brought from the land 
account, an amount exactly sufficient to balance Palmer’s 
private account, didn’t you ? 
A. It seems so here. 
yee repeated to the witness. 
. It seems to be so here. 

a Will you read the blotter entry ‘ 

“©. IH. Palmer, debtor to land : account, C. H. P., balance to 
- Cl redit deducted from amount due to him on land account, 
$1,093.68.’ : 

Q. Exhibit 91 is headed, ** Land Account,” and then in paren- 
thesis, **C. H. Palmer and Others.” Is the entry on this Exhibit 
whie b i is enclosed in parenthesis, found on Mr. Loring’s book ? 

Q. I can’t say positively, because I have not the ledger before me, 
but I find in all these rough entries that the initials “C. H. p.,” 
appear in the account. It is possible it is so. 

(). You don’t recollect then, whether this is a correct copy of 
that or not? 

A. I could not, but it is my impression, it is. 

Q. Will you please look at the ledger to see what it does say ? 

A. Yes, sir. 

Q. You have stated that on what purports to be a copy of Exhi- 
bit 48, the interest entries are in your handwriting. Will you please 
state at what rate the interest is computed on each side? 

A. Debit 6, and credit 7. 

Q. Have you the vouc he r for the item I just called your attention 
io, tue Lost item: om mxuvit 86 | 


Ps , hew eh TT Tarine ta Dan H fall ta etamn far HWrna 
e > ae a oo ° Sen, e o o *¢o a. ~ Soro 2 . . _— 
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deed, $5, to drawing contract, ete., and services in land matters 
with Frue $10—$15. Received payment, Dan. H. Ball.” 


fH. T. Loring Re-called for further Cross-Examination. 


Q. You have heard Mr. Burr’s testimony in relation to 

446 these items, and have seen the voucher which produced. I 

ask you whether the charge of $15 is not for the stamp on 

the deed executed by you to Frue, for a quarter of this land, and 

the charge of ten dollars is not for Ball’s services in drawing the 

contract, which was made contemporaneously with the deed between 
you and Frue? 
A. Yes, sir. 

Lafayette Burr recalled. 


Mr. WaLKER. You have stated that these accounts represent all 
the accounts upon Mr. Loring’s books, relating to Mr. Palmer— 
these accounts 90 and 91? 

A. Yes, sir. 

Q. Do you refer to the books of Mr. Loring’s, previous to Jan- 
uary, 1863 7? 

A. No, sir; I know nothing about those books ? 

Mr. Seacer. I did not suppose there would be any misunder- 
standing about that. 

Mr. WaLKEeR. You were asked whether you omitted upon Ex- 
hibit 90 certain charges and credits by instructions from any one, 
and you stated no; state whether I did not instruct you to make ¢ 
full copy of the account ? 

Mr. SEAGER. You certainly did. 

A. I don’t remember particularly; [ presume you did; I think 
very likely you may have done so, and yet not expecting you would 
want every thing, t ieft out the error and the credit of the error. 

Q. I ask you as it appears that you were in the office of Mr. Lor- 
ing, if you are not hard of hearing ? 

A. lam. 

Q. So that a good deal passes that you do not hear when you are 
present ? 

A. Yes, sir. 

Q. You have said that you did not know how the first entry upon 
the land account, No. 91, was obtained, but that you supposed from 
some instructions from Mr. Loring? 

A. Yes, sir. 
447 Q. Have you any recollection about any such instructions ? 
A. I have no recollection at all, sir, about it. 

Q. You have been inquired of in relation to the land account, 
No. 91, and the account with Mr. Palmer No. 90, as to the $1,093.- 
68; state whether Mr. Loring gave any instructionsin relation to 
that item ? | 

A. I have no recollection, sir, about it. 


‘ 
, 
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It is agreed between the parties, that as Mr. Burr’s attentien has 
been called to the heading upon Exhibit 91, he is to examine the 
book and make a statement as to what the correct heading is, and 
that his statement shall be considered as evidence upon that point. 


Mr. Burr’s statement, made under above stipulation, is that the 
heading of the Land Account as it appears on the ledger is “ Land 
Account (C. H. P.,’’) and not * Land Account (C. H. Palmer and 


others’) as it was written on Exhibit 91. 


448, 449, 450, The Circuit Court of the United States for the 
451, 452 Eastern District of Michigan. In Equity. 


CuHaRLes H. PaLMer, Complainant, 
vs, 
Exvisua T. Lortne anp CHartes A. We tcu, Defendants. 


Record on the Accounting— Vol. I. 


ASHLEY POND, 
SCHUYLER F. SEAGER, 
AND HOYT POST, 
Solr’s for Compl't. 
CHARLES IL WALKER, 
Sol’r for Def ’ts. 


453 In the Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


CuarLes H. PALMER, Complainant, 
vs. 
Exisua T. Lorine anp CuHarLes A. Wetcu, Defendants. 


COMMONWEALTH OF MASSACHUSETIS, ? .. 
y a . S$ ° 
County of Suffolk. 


Elisha T. Loring, being duly sworn, deposes andl says that he is 
one of the defendants in the above entitled cause; that when his 
former account in this cause was made up, he believed it to be sub- 
stantially correct. Deponent was not much acquainted with book- 
keeping himself, and most of his books and papers relating to this 
account had been destroyed by fire, and he made up his former 
statement the best that he could from his recollection, and the im- 
perfect material still in his possession. On his examination before 
the Master, his memory was refreshed by the papers shown to him, 
and he found that there were many errors in said statement of ac- 
count. 

He further says that the annexed account is made up with the 
aid furnished by this means, and this deponent verily believes it to 
be true. 


(Signed) ELISHA T. LORING, 
40-814 
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454  Uwnitrep States or AMERICA, poy 
Massachusetis District. 


May llth, A. D. 1880. 


Then personally appeared the above-named Elisha T. Loring, and 
made oath that the foregoing affidavit by him subscribed is true. 

Before me, William 8. Dexter, commissioner of U. 8. circuit 
court for said district. 


DEFENDANT LORING’S AMENDED ACCOUNT. 
Filed May 15th, 1880. 


CHARLES H. PALMER, IN ACCOUNT WITH ELISHA T. LORING, 


1865. Dr. IntTEREsT Acc’T, 7 PER CENT. 
October 3, To am’t remitted R. H. Rickard per order_.... $139 42 $1,500 00 
24, paid E. D. Brigham, S. W. stock-.. - 215 02 2,420 00 
27, ' draft, favor of G. H. Sanford ._-- 176 55 2,000 00 
Nov’r 14, draft, W. B. Frue, favor of J. 
I ails tte 88 23 450 00 
28, draft, W. B. Frue, favor of J. 
RN ilinciaiiaeti scocnititiibininsatabtainaiiiiasticinciniip 49 365 600 00 
1866. 
Jan’y 12, transfer to. acc’t of W. B. Frue........-~-- 186 88 2,535 76 
March 9, draft favor of J. N. & Co. $150, cash. $100-__- 15 66 250 00 
May 18, OE 0 UD cence cinitnniinn nnd eatininiaiatininn 2,500 00 
18, yy = See Mane eee \ 800 08 { 3.600 00 
Aug. 13, favor ae Gk i Niasccaninniicen sigtetnicchtscinebenemerindie 6 53 200 00 
Sept. 1, a ie FOE incnninis gitainbnbiaeinndies 4 38 150 00 
of 4, note paid RS RRS A at ER SE 142 92 5,000 00 
27, II saclay tite laaip inka pega ini 2 41 100 00 
Nov. a ass’t on 260 shares So. Pewabic Stock. .-~~- 13 12 750 00 
a p’d 100 shares Hecla stock (cash Oct. 17)_--. 121 33 6,000 00 
Dy QR OE FE sth mere ctencn seen 85 50 00 
RT, Soils citrnsdorciemioonn noes 86 25 26 97 
17, paid his note at bank....-. ... .....-- bide 2,500 00 
Dec. 28, expense collecting draft on et ih arene 3 03 
$1, sundry telegrams to date___.....-.-._.-~-- 23 26 23 
81, expenses, express, and copying deed........ ---... 6 65 
1867. Se 
Jan. 12, expenses, express on specimens.........-... -..-.. 4 25 
12, RN eiccirenanitimmoninweoun 08 8 91 
25, OR CURES GRE cunepnccnanccncan ences 16 08 
$1,449 39 
Feb. l, a SO I cc tenet tetiitil etnine: : ita 21 36 
$30,719 23 
455 
1865. ConTRA, CR. InTEREST Acc’T, 7 Per CENT. 
Sept. 12, By am’t received of J. H. Cottyn, 500 shares 
pS ETE CS Tt TA NE LS, OP $291 08 $3,000 00 
Sept. 20, received of C. D. Head and T. H. Per- 
kins, 200 shares Adams stock ___-_ __- 105 O1 1,100 00 
October 4, received of A. A. Frazer, 500 shares 
gH 8,000 00 
October 4, rec’d of E. T. L. 11 shs. Pewabic stock 284 36 66 00 


Nov. 20, his note discounted at bank........ — 200 13 2,387 50 
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1866. 
Jan’y 12, By am’t received of C. D. Head and T. H. Per- 
kins. linia avi $6 04 $82 23 
Feb’y 26, received from land warrants.______. - 14 98 230 00 
March 30, a aor 5 92 100 00 
May 2, rec’d for 250 shaes So. Pewabic stock —- 92 00 1,758 75 
18, his note discounted at bank —..~-- -__-- 118 46 2,407 50 
28, rec'd of Wm. Cobb for 500 shares Adams 
EE ee aa ae we 137 83 2,917 30 
Sept. 4, received for 1,000 shares Adams stock~ 171 50 6,000 00 
27, rec’d half J. B. Ross’ bill for extin- 
I ibis diniinitt inerietreemmenenininnnit 72 80 00 
$1,428 03 
1867. 
Feb’y 1, By balance to his credit on land acc’t in connec- 
tion with Ossipee, Kearsarge and Lroquois 
Mining Cos., as per copy of acc’t herewith - ...-. 566 67 
eee hy a le er i iiiitccccncancccuss 'csuete 7,073 38 
$30,719 23 
1867. Dr. Int. Acc’r. 8 Per Cr, 
February 1, To balance bro’t forward -- sean =: Qe 7,073 3 
19. cash $225, Zlst cash $100, 25th cash $ $ 3700 as 71 06 1,025 00 
March 4. I, al 22 44 340 00 
7, paid he ; 51 8 04 
23, paid H. Bigelow to balance account with 
ee ios steel § 00 96 99 
April Bes ass’t on 100 shares Hecla stock. vac 18 00 300 00 
3, a a C 64 72 1,086 40 
22, sundry RD onnaaid 16 10 
May 7, Ss ae I cetietteidines dei enenmen nnoenesene 4 57 72 00 
20, SENET er ec 7 66 150 00 
June 25, _ paid draft favor of J. Chassel $100, 29th, 
| Ea rT. an 8 26 200 00 
456 
July 15, ass’t 100 shares Hecla Stock -_.. ...... 18 44 500 00 
August 6, ass’t 250 shares So. Pewabic stock and 
ET I Ry a eK 40 66 1,259 79 
9, a ae 11 04 350 00 
27, draft in his favor ...... -- cites 5 5l 200 00 
Sept. 19, paid ass’t on 1,420 shs. Adams stock. -- 66 O01 2,912 90 
Nov’r 8, ass’t on 250 she. So. Pew. stock _-. 8 92 757 88 
18, oe ae o nan 9 56 1,000 00 
20, draft favor of Mrs. Palmer... _...- 2 73 800 00 
21, ass’t on 100 shs. Hecla stock... . 8 92 1,005 00 
27, draft favor of Mrs Palmer-__---- 76 100 00 
Dec. 10, 6 se shiahhindciia 1 40 300 00 
17, ass’t on $1,420 shs. Adams stock _- 13 4; 4,315 50 
$909 36 
Dec. 31, To balance interest acc’t.........--. citiaieitutilaa: - aueceuanas 70 62 
SO, ZO Cee OP NE Oi entice eneuneenncusnsses: cones 8,141 77 
$31,581 27 
1867. ConTRA, Or. Int. acc’t 7 Per Cr. 
Feb’y 15, By net am’t his note discounted at bank lesinieaceiii $295 42 4,807 50 
25, - a” ae 286 07 4,807 50 
May 21, a “received from etde Mn’g Co., 


for services rendered __-__....-. =< 106 95 2,500 00 
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1867. 
Nov’r 


Nov’r 
Nov’r 


Dec. 


1868. 
January 


Feb’y 


March 


June 
August 


Sept. 
Nov’r 
Dec. 


Dec. 


1868. 


January 


April 


July 
August 


Sept. 
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8, By net amount received from his note, discounted 
rie I iia cect once entnietin Ase $50 12 $4,864 17 

12, By net am’t ree’d from his note discounted at 
I cies thticencininirenes iil 46 48 4,877 92 

18, By net am’t ree’d from his note discounted at 
pee ee eee selaieenlbiihiialeniaiin 39 57 4,846 26 

16, By net am’t rec’d from his note discounted at 
NE Re Se Nee a Aer 14 23 4,877 92 
$838 34 $31, 581 2 

Dr. Int. Acc’t 8 Per Cr. 
6, Te GE I FEI. t cnrcntetownssccces ) 2 50 
21, paid ass’t on Hee Rs ie 80 44; 400 00 
11, renewing note at bank - a tiaiia 28 80 405 00 
17, a 9 77 100 00 
26, paid draft favor A. H. Sibley aN ev 16 95 250 00 
ao ie, sic inits isle doteneene 180 42 
29, * B. &.W. Ser tema) COP VICS «2.20 nau «..<- 12 5} 6 00 
f renewal note and stamp ....-.--..-..--- 18 45 205 83 
19, SRR EE GR kiges cnncane ARES Re ee 313 33 5,000 00 
15, Stock D. & L. S. Copper Co___...---- 166 40 2,925 00 
18, draft favor of Revere House___ ~~ 171 61 
18, GS BEE ON cerned eine mnmmenowin 290 77 \ 5,000 00 
25, ee er ile Renee arta 273 33 5,000 00 
l, a ‘© ‘Weed File Co______.__.- ll 30 211 47 
4, ‘ ‘ draft Revere House_____- 10 53 200 OO 
13, 6 ‘ ‘Weed File Co...... 9 32 211 47 
14, 6 Oe alla ial, FY acess a 5.000 O00 
14, ve inaliassbies eallipillblieg siabutie: semuidals dluania 804 44 \ 5,000 00 
22 ™ monn ebomemintie' een . 143 33 5,000 00 
27, - ietineinaineitiainnibeitin eapanaiitinne tetrevancee 37 77 5,000 00 
31, ‘“ ny eS EE TOR RE EE 133 33 5,000 00 
he ss OE ELI CE ETS a a 133 3: 5.000 OO 
12, “ é‘ RR AES CAS 121 11 5,000 00 
28, ass’t on 950 shs. So. “Pe »wabic stock ___- 15 62 756 28 
20, GAR SURE OE Ge OE blinatariiniwee 10 93 1,200 00 
16, OD I chictetetntsitcctapanies hiaslhadt abstaining dik teeacie 16 67 5,000 00 
19, cg RRE SIE. TERR ES TERE Pe. aM 138 88 5,000 00 
$2,216 80 
Se SED BO GIUT IE widcriceian ere ecmin: Gimiieiedi”. cnsidiatiiea $14,123 47 
$81,349 05 
CONTRA OR. INTEREST Acc’T 7 PER Cr. 

Balance brought forward............ -.-.... $569 94 $8,141 77 
4, By cash net am’t of note... RAE a nT 336 38 4.845 84 
13, 2 " less stamps... cnn 243 11 4,846 26 
23, ‘6 v6 lbcthiiina ah inhale 213 77 4,847 50 
28, “ “ “ ‘wiccuues “Sew”. 4269 
l, div’d D. & L. S. C. Co., 1,125 shs ...~ 59 O8 1,687 60 
14, eg fg SRE ee ee 129 97 4.877 92 
17, ‘6 “ sitlakidiie achtlalsiecadusiigacdt: ik. an 
18, 66 i. woieuiiawindiibaspiiebiin 123 98 4,794 17 
27; ws a tia ee ee enone 115 58 7,794 17 
31, “ “ saach anieebieiiummiies: 7 a ee 
3, oe va TN ee Ae ap 111 64 4,860 83 
12, os . I Sot a Aine ae 88 00 4,843 75 


ceemnennien  iikmmanmeememeds 


ee 
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1868, 
Nov’r 


Dec. 


Dee. 


Dec. 
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1869. 


January 


Feb’y 
March 


August 


Dec. 


1868. 
Dec. 

1869. 
Feb’y 
March 


Dec. 


1869. 
Dec. 

1872. 
Dec. 


1872, 
March 


July 


1867. 
Feb’y 


an 
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7, By cash from Kearsarge Co. for land_._.~---- 
A paid by Kearsarge Co. his services .__- $31 88 

21, from F. J. Kingsbury, for D. & L. 5. 
Re RC Se 9 72 

28, from F. J. Kingsbury, for D. &. L. S. 
a i eee 5 83 
$2,526 28 

BE, Thy Canes SI a tecctetcncccccee: comin 

Dr. InTEREST Acc’r 8 Per Cr, 
6, Tocash p’d his note at bank__.__....-........ $394 44 
15, “ ONS NEE RGEC 284 44 
17, paid renewing his note... .... -..--... 13 96 
20, SS 08 Biikesie ceca ead 345 56 
8, se Pee et ee naliesiiia snide 331 11 
20, for sale of Hecla stock. 2... ~~. 1 81 
$1, ass’t on Adams st’k (cash Nov. 10, °68) 130 05 
18, i iiciiniteenivtes dent wdibieinn tandiealid 9158 33 
28 66 7136 67 


> —— we eee eS = = ee ——— ee ee ee ee ee 


$1,891 37 


ConTrRA, CR. INTEREST Acc’t 7 Per Cr. 


81, By balance forward ..-.-....~-- nennnngemnan: “ann 
16, Snes BON ee Oe ke ete tes men enone 294 12 
20, 6 ‘* sale of Hecla stoc ic .. vane 487 12 
$1,719 92 

$1, | lll, ee ania aan 
Dr, INTEREST Acc’t 7 Per Cr. 


Sl, To Satanee HWS cnc -ncumewen< . $1,028 16 


$1, ee OU, GI iit iii einmencmie “dita 
él, oe CONTE TPES ctintanciawcccnss cin 


CONTRA, CR. 


PALMER. 
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) $2,500 00 
f 500 00 


5,000 00 
10,000 00 


809 48 


$81,349 05 


$5,000 00 
5,000 00 
200 00 
5,000 00 
5,000 00 
25 80 
1,424 14 
5.000 OO 
5,000 00 


171 45 


$31,821 39 


$14,123 47 


4.801 94 
8,000 00 


4.895 98 


ne 


$31,821 39 


$4,895 98 


223 18 
10,222 51 


$15,341 67 


15, By cash ree’d from sale of Ossipee stock, 2,595 
I a $719 03 
16, By cash ree’d from sale of Adams stock, 1,420 
ONG HE Di tiicied ctu sane wnacwansinein 75 95 
$794 98 
Dr. 
1, To 8,600 shes, Torch Lake stock at $] 50........-.-.--.. f 
l, 6,500 shs. sec 35 and 36 ** S Rk. sciecielias 


AON AME A om 


caine ceaiimiet, sun, accaiatinieidiani edie ae 
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459 
1872. 
April 20, To ass’t on 3,600 shs. Torch Lake stock at 75........ ------ $2,700 00 
1879. 
April 15, To ass’t on 3,600 shs. Torch Lake stock at 20....... ---.-- 720 00 
June 1, interest on above items to date, viz, $11,676.58, 
SERIE TE TID cucisacintrensieanei-piipiianuniiiodionaniinenegimalabata: :~ smuiiapwidi 12,027 40 
4 interest sec. 23, including interest and expenses 
OD PERT E, FSV cccatinn nesicni ancisiainginioatinanstiaimmipeninein -ianaliataials 12.244 94 
$42,317 34 
1872. CONTRA, OR. 
ee. as: TP SRS RNS BIRGER CHING ccc cnsnat cumeconees andes $10,222 51 
_ 1879. 
June 1, To int. on $10,222.51, 6 years 5 mos., at 7 percent... -...-. 4,591 82 
RD re NE ci. dittiteniaicicitwcnnibnias aman 27,503 01 
$42,317 34 
1879. Dr. 
ene) Si TH ORee CU IR cetera namnicncnniais comme $27,503 01 


C. H. PALMER, IN AccouNT wiTtH E. T. LORING IN CONNECTION WITH STOCKS OF 
THE OssIPEE, KEARSARGE, AND IRoquoris MINING COMPANIES. 


1866. DEBIT. 
ee OE ee ee 
1867. 
Feb. 1, To amount stock sold on acc’t, Ossipee and Kearsarge 
Mining Co., at the lake________- ..--- $78,000 00 
§,251 shs. Ussipee allotted to W. B. Frue and as- 
OI ee citcriiienicniniiiie cintice talatiinnn 25,379 83 


8.075 shs. wey = allotted to W. B. Frue and 


associates at $2. aire ddan te ntviiiiine: aa a 
4,100 shs. Iroquois vahoiaad to W. B. Frue and as- 

sociates at GOc ........ .-- 2,050 00 108,629 83 
2,595 shs. Ossipee allotted to C. H. Palmer & Son 

fs Sea debian. tae oe 
200 shs. Ossipee loaned to C. H. Palmer ..-. ---- 966 67 
1,875 shs. Kearsarge allotted to C. H. Palmer & 

Dam 06 CRG e ctivcdguinnas ae eee @ 
2,500 shs. Lroquois allotted to C. H. Palmer & Son 

Ennis ecnninargrneen eemntatan dehjnnaiiaativmed taper, 1,250 00 19,669 17 
875 shs. Ossipee allotted to S. Mandelbaum at 

Ae a i: ieee 1,812 50 


460 
250 shs. Ossipee alloted to Peleg Hall at $4.834_._ 1,208 38 3,020 838 
1,470 shs. Ossipee allotted to A. H. Sibley at 
SUITED ic shinvserstclin ivi ‘ilies inciaisheniiniinsindiaiailneadaias weet 7,105 00 
1,000 shs. Lroquois allotted to A. H. Sibley at 50c. 500 00 
750 shs. Kearsarge allotted A. H. Sibley at 
SOUP UIE: 6x: c.nsatse ensesdivcnapetn, sens sigivinitaleiaipiesingialiegnantnibatbiemrandidiiaia 2,000 00 9,605 00 


These stocks of Kearsarge and Iroquois Cos’. were subsequently 
assigned to S. Mandelbaum and J. H. Cotton, and the amount 
received for the same is credited to ©. H. Palmer under 
dates of July 12th, 1867, and April 20th, 1868. 


AR ROY ee ir mT LE ee LaNeEneN Re $566 67 
| $144,491 50 


ne ete ame 


am 


—— ae 
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1866. ConTRA, Cr. 
Nov. 8, By draft of S. Mandelbaum, on acc’t of his allotment . 
of Ossipee M'ng Cos’. stock .... . wiptne petite. eimai $1,000 00 
1867. 


Feb. 1, By total amount of drafts remitted to C. H. Palmer 
by Wm. B. Frue in payment of stock sold and 
for his interest and that of his associates at the 


ROI cm vatbiennnible segue mien anianiinaen ae 
less amount in excess of cost of stock sold and al. 
RT RGIS SEES, GEES Se SOE LGR ee aN 5,669 97 108,629 83 


This balance of $5,660.97 is passed to the credit of W. B. 
Frue’s account. 


Jen. 17, By ened Theee GC. Bh. TOMs cncogemncseccacces coe O85 
9. “ a ee .--- 4,000 00 
M’ch 23, am’t rec’d from Hall and others... -..--. ._-- ' 4, 951 80 
29, OG OE Ge, Shi Te I iintattninnd eee, ER 326 88 17,278 18 
April 3, am’t from J. H. Cotton on acc’t of U. H. P. for 
interest in Kearsarge and [Iroquois Co’s____~_- 2,812 50 
note from A. H. Sibley on acc’t of C. H. P. for ' 
interest in Kearsarge and Iroquois Co’s_...... 2,328 33 
June 25, remittance from S. Mandelbaum, bal. on acc’t of 
Ossipee stock - .....--.-. ..-...-- ---- -------- 820 00 5,960 83 
July 12, remittance from S. Mandelbaum on acc 't of in- 


terest in Kearsarge and Iroquois Co’s bought of 
C. H. Palmer, say note $1,000, draft $360.83, 


draft $485.05, draft $442.22 ._....._.....-..... 2,288 10 
Aug. 1, am’t rec’d from A. H. Sibley on acc’t of Ossipee 
II teceiaidlienad ciciaiiceeadit nites ts adeinteiemreinncieterinttina ints 7,104 95 
461 
1868. 
April 20, By am’t received from J. H. Cotton on acc’t of stock 
So ene 
July 25, am’t rec’d from C. H. Palmer, Jr., per acc’t of 
GeO CONGR cnn icinnicinnniens ailtiaiicnns cmtounitin weneniann 610 32 11,622 66 
$144,491 50 
By balance to C. H. Palmer’s private ace’t.. -..... $566 67 


462 In the Circuit Court of the United States for the Eastern 
District of Michigan. 


Cuar_Les H. Parmer, Complainant, 
vs. 
Exisua T. Lorine and Cuarutes A. WELCH, 
Defendants. 


STATE OF MICHIGAN, aa 
County of Wayne. 


In Equity. 


Charles H. Palmer being duly sworn deposes and says : 


I am the complainant in the above entitled cause. I have exam- 
ined carefully the amended account filed by the defendant Loring. 
I protest against the manner in which said account is prepared, so 
far as it introduces charges relating to stocks belonging to other 
persons with whom [I have no privity. I protest against the charge 
of seventy-five shares of Kearsarge to my son, Charles H. Palmer, 
Jr., as no such stock was ever assigned to him. 
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As these items, if eliminated, do not materially affect the bal- 
ance, 1 waive my objections to them, and, for the purposes of this ac- 
counting, accept and adopt the accounts now filed by the defendant 
Loring, except in the following particulars : | 


463 | I. 
ITEMS TO BE ADDED. 


1. Franklin stock. 


The amended account entirely omits all mention of this stock. 
For statement of my claim in relation to it, Il refer to my account 
and affidavit heretofore filed in this cause. 


2. The omnibus account now filed, charges me with all the stock 
allotted to Frue. Defendant has, under date of February Ist, 1867, 
charged as “ passed to credit of W. B. Frue’s account ”’_. $5,669 97 


This should be restored and applied to payment of 
Frue’s stocks, together with the following items: 


1868. 


eaty De, SO CN OR We BN DUNG .e. we ntctine dace cnn dain men 2,500 00 
Oct. 31, . ws OD 5’ * » Sadie Wabib benign meine tnd glib ohne 5,004 35 


If. 
ITEMS TO BE OMITTED. 


1. Expenses not chargeable to me. 


1866. 
ee ye SEE SE PI neciccnmectcntinnnnanimacinee shinai $50 00 
17, EY CORI tsk etait chiinit dd netininnnen -cotimninde mon 26 97 
Dec.’ 28, expense collecting draft on Chicago-__.....-.......-..-- 3 03 
81, Sa, CEE 00 Sik cect ennenccecnwndnantionetes 26 23 
81, SS EE eatin icne nedueniecweeciesnantihonee 6 25 
1867. 
EO y TEs SO CUO ERE OR PNG on cence cons con condennmes énas 4 25 
12, EE, iti diidectinencassananeonnn ma sinjgindanipinguale 8 91 
25, I I io, cnsasnienepenitivenien enepeneneuienciehaniintanibinioee 16 08 
Mar. 7, cash' paid telegraphing-- ~~~. .-~~--- enibedenaiednce aielicteibediimtens 8 04 
ee Sil: RE ee ii diericc ee cncanosinccnasnensnsiap occtic 16 10 
$166 26 
464 2. 
1867. 
Mar. 23, To paid H. Bigelow, to bal. ace’t with C. H. P._. ....-.---- $96 99 
3. 
1868. 
Feb’y 20, To paid 8. & W. for legal services........................ 6 00 


4. All charges relating to South Pewabic, Adams, Ossipee, Torch 
Lake, and “ south half”’ stocks, viz: 


— 
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1867. 

Feb’y 1, To 2,595 shs. Ossipee allotted to C. H. P. & Son ....... --— $12,452 50 
1866 

Nov. 1, To ass’t on 250 shs. So. Pewabic stock..................... 750 00 
1867. 

Aug. 6, To ass’t on 250 shs. So. Pewabic stock and interest........_. 1,259 79 

Sept. 19, ED a, Be I visndnnnaties aes 2,912 90 

Nov. 8, v4 See Ge, Ts. PS GOOG ccnccc sedis 757 88 
‘ic (18, a 250 shs. v6 Oe"  neniatbaneiiemaliiaaail 1,000 00 

Dec. 17, S 2 GR BE Bi cennniennc cand eens 4,215 50 
1868. 

Sept. 28, To paid ass’t on 250shs. So. Pewabic stock .... ..-. satneapit tility 756 28 
1869. 

Mch. 31, To paid ass’t on 1,420 shs. Adams’ stock ___. ....-.....-- Rank 1,424 14 
1867. 

Fory 1, Te SASS Gis. TOPE - G0 GOO ncn ccccne cone cocgutanniinnie 5,400 00 
ee l, renee Gens, OUD Danis 6nd ns nein cocmncdinnnebeinknin 8,125 00 
1872. 

April 20, To ass’t on 3,600 shs. Torch Lake stock... ..-.....-..--- 2,700 00 
1879. 

April 15, To ass’t on 3,600 shs. Torch Lake stock..............-----. 720 00 

June 1, SO, a I I noi coe cise toca apditianieaies 13,027 40 
1872. 

Mar. 15, By cash rec’d from sale of 2,595 shs. Ossipee stocks 

ER EN SE” OE ey $12,975 00 

July 16, By cash rec’d from sale of 1,490 shs. Adams’ 

SE cicinisncicnthaniatndihed Maite te nied hittin tinsadnamtties inmnign 2,366 67 


None of these stocks were ever received by me, nor does defend- 
ant make profert of them. On the contrary, he states that he has 
sold them, and seeks to charge me with the consequent loss. The 
facts only came to my knowledge from defendant’s own testimony 
since my former account was filed. He also now seeks to charge 

me with all stocks in the two properties last above named— 
465 Torch Lake and “ South Half,’—originally allotted to W. B. 

Frue, and in which allotment I have not and never had any 
interest. 


5. He charges me in the omnibus account, under date of Feb. 1, 
1867, with “200 shares of Ossipee stock loaned.” This stock I 
never received any benefit from. In the organization of the com- 
pany, 400 shares were to be donated to persons on Lake Superior. 
This 200 shares was by me given to the persons so entitled to it; and 
I expect to show by the books of the corporation that the whole 400, 
of which the stock sent me formed a part, were received by defend- 
ant Loring gratuitously. 

Il. 


DISCOUNTS AND INTEREST. 


I should be charged with discounts only when they were neces- 
sary to,make good my account. Whatever notes of mine in defend- 
ant’s hands were discounted beyond this, were so used for his ac- 
commodation purely. 

41—814 
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I should be allowed interest when balances were in my favor, and 
charged interest when against me, but the rate should be the same 
on both sides of the account. I acquiesce in the method adopted 
by the defendant in computing interest—making annual rests at the 
beginning of each year. 


IV. 
COST OF PROPERTY IN SUIT. : 


The cost of my interest and my share of subsequent disbursements 
should be carried into my account at the time of the respective pay- 
ments, omitting the charge for money paid Dan. H. Ball for prepa- 
ration of Frue’s deed and stamps, now included in defendant’s ac- 
count. 


Signed CHARLES H. PALMER. 


County, oF WAYNE, : 
State of Michigan, { © 
Sworn to and subscribed to before me, this fifteenth day of May, 


A. D. 1880. 
HERSCHEL WHITAKER, | 
Notary Public. 


466 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CuHarLEs H. PaLmMer, Complaimant, 
vs, 
Exisua T. Lorine e/ al., Defendants. 


Testimony taken at Detroit, Michigan, May 15th, A. D. 1880, at 
two o’clock p. m., before Herschel Whitaker, Esq., special exam- 
iner: 

At the hearing Mr. 8. F. Saeger and Mr. Hoyt Post appeared on 
behalf of the complainant, and Mr. C. I. Walker on behalf of the 
defendant, Loring. 

Charles H. Palmer, complainant, being sworn on his own behalf, 
testified as follows: 


Examined by Mr. Post: 


Question. You are the plaintiff in this cause ? 

Answer. Yes, sir. 

Q. You have examined the amended account filed by Mr. Loring 
to-day, or a copy of it? 

A. Yes, sir. 

Q. Did you have any books of account in which these matters 
were entered at all, of your own ? 

A. No, sir; I did not. 

Q. None of them? 

A. None of them, whatever. 


et RR oa Nt Ta 
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Q. And what is the source of your knowledge with reference tu 
} the matter of these accounts ? 
467 A. My only source of knowledge is the accounts furnished 
me by Mr. Loring. 


Q. Statements of account ? 

A. Statements of account and my memory with regard to it. 

Q. In regard to the matters to which they relate? 

A. Yes, sir. 

Q. Have you examined this amended account with some care ? 
A. Yes, sir. 

Q. You have made an affidavit and filed it in the case with refer- 


ence to it? 
‘A. Yes, sir. 

Q. State whetber, so far as you know, the account is correct, ex- 
cept the matters in the affidavit excepted ? 

A. I believe it is; yes, sir. Perhaps there should be one excep- 
tion. 

Q. There is an exception in the affidavit as to your son’s allot- 
ment in the Kearsarge ? 

A. I thought that was excepted in the affidavit. Mr. Loring is 
mistaken about the allotment to my son. | 

Q. You waive that matter, however ? 

A. It is a small matter. It amounts to only a hundred dollars 
or so. 

Q. With reference to the Franklin stock, what have you to 
say ? 

As stated in a former affidavit, I believe there is a large balance 
due me on the Franklin account. I now believe there is, but as I 
am advised that if I was to recover in this svit for that it would be 
of no advantage to me, I[ think better to withdraw that account and 
not spend time on it in this case; to withdraw it entirely. 

Q. Coming next to the omnibus account, now filed as an exhibit 
to the amended account—the omnibus account, or the land ac- 
count, now filed by Mr. Loring with the amended account; I see 

there is a charge in that account under date of February Ist, 
468 1867, as passed to the credit of William B. Frue’s account, an 

item of $5,669.97. Will you state whether that item has ever 
appeared before in any statement of account furnished you ? 

A. No, sir; this is the first instance I have ever seen anything of 
that kind. 

Q. Do you know whether, in addition to this item of $5,669.97, 
there was any further money received by Mr. Loring from Captain 
Frue, subsequently, that was not charged in this omnibus account 
as now presented ¢ 

A. Yes, sir; there were $2,500 received by Mr. Loring. 

Q. At what date was that ? : 

A. That was July 25th, 1868—a credit on Ossipee assessments. 


Complainant’s counsel now offers in evidence a paper which is 
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marked Exhibit 110, to which is attached four enclosures, of which 
the following are copies 


OFFICE OF THE SoutH PEwasic Coprer Co 
No. 31 Kinsy StTReet, 
Boston, Nov. 4th, 1868. 
WitiraM R. Nose, Esq., Houghton. 

Dear Sir: Enclosed please find treasurer’s receipts for balance 
due ($1,282.90) Kearsarge Mining Co. from Wm. B. Frue and asso- 
ciates on account of assessments, also his receipt for $3.721.45 on 
account of assessments due the Ossipee Mining Co. from the same 
parties, leaving still a balance due October 31st, $1,159.45. 

I herewith remit memorandum of sales of his Calumet stock, and 
suffice to say I done the very best I could with it. | 

Your letter of the 19th, with his account, was duly received, and 
in reply would remark that you have misapprehended the nature 
of the accounts presented. They were simply between Wm. B. 
Frue and his associates for assessments due to the companies, which 
cannot with any propriety be mixed up with the affairs between him 
and Mr. Palmer or myself, I hope, ere this Capt. Frue is able to 
resume his duties. 


Y ours truly, E. T. LORING. 
469 96 shares Calumet stock sold at $50.00___._.__- $4,800 00 
4 . " . I cities end 220 00 
$5,020 00 
Less am’t paid Head & Perkins’ expense of sale... - 15 65 


A’mt paid account Kearsarge Co. _....-.--_- $1,282 90 
“ * Ossipee- CEE Oo SE tehidieies 3,721. 45 


$5,004 35 


Wus. B. FRvE AND ASSOCIATES, 
To KEeaRSARGE Minine Co., Dr. 


Oe yg es et Se eye $1,161 00 
For int. on $1,161 from Feb. 1, 1867 to Oct. 
a 
$1,277 10 
PRL RCS DOO AR RTS 5 80 


$1,282 90 


KEARSARGE Minine Company, 
Boston, Oct. 31, 1868. 
Received from E. T. Loring tr. account W. B. Frue oni others, 
twelve hundred and eighty -two dollars 90- 100, the same being in 


Dn 9 ennnanne enamel I et A: OC Ro ROE 
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full for the first assessment of two dollars a share upon 774 shares 
of the capital stock standing in his name. 
$1,161 00 
121 90 interest, at 6 per cent. 


$1,282 90 LAFAYETTE BURR, 
Treasurer Kearsarge Mining Co. 


470 ' QOssrpge Mrinine Company, 
| Boston, Oct. 31, 1868. 
Received from E. T. Loring, tr. ace’t with W. B. Frue and others, 
thirty-seven hundred twenty-one dollars 45-100, the same being 
on account of Ist assessment of 34 dollars a share upon 4,490 shares 
of the capital stock standing in his name. 
Interest at per cent. 
$3,721.45. LAFAYETTE BURR, 
: Treasurer Ossipee Mining Co. 


W. B. Frue anp ASSOCIATES, 
To Osstpge Minine Co., Dr. 


For ass’t on 4,490 shs. at $1.50____ ____-_ > seni siti, <n 
For int. on $6,735 from Feb. 1, 1867, to Oct. 1, 1868. _- 673 50 
$7,408 50 
Or. 
ho ee SO Ee $2,500 00 
my 306. 0 CONE, BOR, Tit aic eiciet cnn en cone 27 60 
$2,527 60 
$4,880 90 
ek gt me Ree sitecagensiaienaieiaallliaiel 3,721 45 


$1,159 45 


It is admitted that Exhibit 110, the letter, is in the handwriting 
of Mr. Loring. 


Counsel for defendant objects to Exhibit 110 and its enclosures, 
on the ground of incompetency and irrelevancy. 


Q. I come next to the several expense items referred to in your 
affidavit as ‘“‘ expenses not charegable to me,” under thesecond head of 
your affidavit of items to be omitted. There are ten items of entries, 
for expenses to Pittsburgh, and for telegrams, and expense of collect- 

ing draft on Chicago, footing $166.26. 
471 A. Those expenses were provided for by agreement 
among the parties to these companies, to be paid by the 
assessment on the Ossipee, $1.50 a share, of which $5,000 over the 
payment of $25,000 was to be used for the purposes of these ex- 
penses, to pay for the 400 donated shares, and to pay me $2,500 for 
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my services. Ifthe account was not so kept, then these expenses 
belong proportionately to all of the parties. They did not — 
to me any more than to any other person; they belong in the lan 
account. , They were in the land account, and belong in the land 
account. 

Q. They were incurred with reference to what ? 

A. With reference to the Kearsarge and Ossipee. 

Q. They related to the organization of those companies ? 

A. Yes, sir. 

Q. These items were embraced in what account, as presented to 
you by Mr. Loring, what statement of account ? 

A. They were in the land account—the omnibus account. 

Q. Connected with these companies ? 

A. Connected with these companies. 

Q. I will ask you whether you instructed Mr. Loring to charge 
those items to your individual account ? 

A. No, sir; I did not. 

Q. Mr. Loring testifies that these items were with reference to 
matters which you were engaged in independent of these com- 
panies, independent of the stockholders of these companies ; is that 
true ? | 
A. No, sir. That unnoubtedly was a mistake, you know. I 
don’t think he meant to say that. 

Q. Now I want you to get a little more clearly at what fund it 
was you say was provided for to pay these expenses and for the 
donated stock? 

A. The cost of the land bought in New York of Douglass was 
$25,000, and an assessment of a dollar and a half was put on to pay 
for that. , 

Q. That is a dollar and a half on twenty thousand shares ? 

A.. Yes, sir; making $30,000. 
472 Q. Making a surplus? 
A. Of $5,000. | 

@. Over and ubove the cost of the land ? 

A. Yes, sir. 

Q. This $5,000 ? 

A. This $5,000 was in the assessment for the purpose of paying 
for the donated stock, 400 shares, and paying for these little ex- 
penses, telegrams, etc.; that is half of it, which would leave a sur- 
plus on that half. The other half was to be paid for me for my 
expenses and for negotiating that purchase. 

Q. And that $2,500 is credited to you in the account ? 

A. Yes, sir; I received it. 

Q. I come next to the item of March 23d, 1867, “ Paid H. Bige- 
low to balance account with Chas. H. Palmer, $96.99;” I will 
ask you where that item first appeared ? 

A. That appeared in the land account. 

Q. By “land account ” you mean this omnibus account ? 


A. Yes, sir. 
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Q. Exhibit 48 is what you mean ? 

A. Yes, sir. 

Q. You may explain, if you please, how that item arose ? 

A. That item arose, as it was explained to me by Mr. Bigelow at 
the time, that he had overpaid his account that much. I knew 
nothing of it excepting what Mr. Bigelow told me; and his refer- 
ence to that 99 cents, he said he spent two hours settling with Mr. 
Loring, and he said he would have it right to a cent. 

Q. What do you mean ? 

A. His account in the land account. 

A. He was one of the associates in these various companies ? 

A. Yes, sir. 

Q. And it was a repayment? 


Mr. Waker. I object to this mode of examining the witness. 
The examiner is making his statements of fact instead of askin 
questions. I object on the ground that it is incompetent me 

improper. 
473 Q. Whether that is your explanation of that, that it was 
an overpayment on the stocks allotted to Mr. Bigelow & Co. ? 

A. That is what was stated to me. I knew-nothing about Mr. 
Bigelow’s account. I know now that he had not paid his account. 

Q. Mr. Loring testifies that that deduction was made at your dic- 
tation ? | 

A. It was not. I had nothing to do with it; it was accidentally 
that I knew of it. 

Q. Taking the land account and deducting this amount from the 
amount which Mr. Bigelow is credited in the land account with hav- 
ing paid, would the balance pay for the stocks allotted to him ? 

A. It would lack fifteen hundred and odd dollars. 

Q. Did you collect the moneys from Mr. Bigelow on this account? 

A. No, sir; never. 

Q. Was this $96.99 paid to fou? 

A. No, never. 

Q. I come next to the item of 1868, February 29th, ** Paid Sohier 
& Welch for legal services, six dollars;’”” you have seen that item 
before ? 

A. Ihave seen it. I never knew of it until the examination; 
what it was for. 

Q. Until the examination of whom ? 

A. Mr. Loring. 

Q. Last summer ? 

A. Yes, sir. 

Q. I come now tothe several charges relating to the several stocks 
and their assessments, South Pewabic, Adams, Ossipee, Torch Lake, 
Sections 3& and 36, or Penn, as they are variously called; I will ask 
you whether you received any of the stocks which enter into this 
account ? 

A. No; I never received any. 
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Q. For which these assessments are charged here? 
A. No, sir; nothing whatever. 
474 Q. Did you ever receive the proceeds of the sales of those 
stocks ? 

A. No, never. 

Q. Or of the interchange of them with other properties ? 

A. Never. 

Q. Or of the consolidation of them with other properties ? 

Nothing; notbing. 

Q. I will ask vou with reference to the auction sale of these stocks 
about which Mr. Loring testified, made by Henshaw & Bro., had 
you any notice of that sule ? 

A. No, I had not. I had no notice of the sale. That is, the 
printed notice that was sent to me went to Houghton and from there 
to Silver Islet, and it reached me in the month of November, I think. 
The sale was on September 30th. 


Q. Mr. Loring speaks of having forwarded a notice at four dif- 


ferent times, in an envelope? 

A. I received two letters only, with a printed slip, nothing in the 
letters except the printed slip. 

Q. To explain what that printed slip was, I will ask you whether 
it was a copy of Exhibit No. 837? . 

A. It was a printed slip containing that, nothing else was in the 
letter except that printed slip; both of those letters went to Silver 
Islet before they reached me. 

Q. Did they reach you before or after the date that the sale was 
advertised to take place ? 

A. After; there is a letter here somewhere that refers to when 
[ did receive them. 

Q. Referring to your letter to Mr. Loring, Exhibit 87, in which 
you state, “I arrived home Saturday night and found your letter of 
the 20th. I received one before, in which you repeat a conversation 
with me while in Detroit, not in accordance with the fact. I said I 
received an envelope containing a printed slip which was received 
by me about the lst of November ;” whether the statements in that 
letter are the facts with reference to when the letter was received ? 

A. Yes, sir; that is correct. 
475 Q. Do you remember with reference to the time when the 
other one was received ? 

A. No, I do not. I am not sure now that both of these letters 
went to Silver Islet. Butthe other one did, as I have the letter and 
the envelope. 

Q. I think you have it, hav’n’t you? 

A. Yes, I think it is here. And the other envelope I hav’n’t now, 
but that is undoubtedly a correct statement of the fact. | 

Q. In this same letter you further say, “ I do not see of what im- 
portance this is, or why you should have sent to me any notice 
whatever, of the sale of this stock;” will you explain what you 
meant by that? 


em ene ce 


| 
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Objected to as incompetent. 
A. When Mr. Loring commenced the omnibus account, I ob- 


jected to his putting that account in my name, and I afterwards, 


upon the first intimation that he was to treat the account as belong- 
ing to me, I told him it would be an outrage 5 that there was 
nothing to justify any such conduct. But he, in spite of my protests, 
proposed to confiscate all my stocks upon a balance claimed in that 
account. And I thought it was a further outrage for him to go into 
the formality of a notice after I had protested against that account. 

Q. You saw Mr. Loring in Detroit, in October, 1870? 

A. Yes, sir. 

Q. That was a few days after the sale? 

A. Yes, sir, in October I think. 

Q. Mr. Loring testifies that he stated to you in Detroit, in October, 
1870, that he had bought all the stock at the pretended sale of col- 
laterals; had it in his possession, and he wonld be glad to have you 
settle your accounts and take this stock ? 

A. He did not say any such thing to me. 

Q. Did you receive that letter from Mr. Loring about the time of 
its date? 

(Handing a paper to witness.) 

A. I received this. It is dated at the Russell House. 


476 The letter is offered in evidence and marked Exhibit 11, 
the follswing being a copy: 


RussELL Hovss, 
Witspeck & CHITTENDEN, PROPRIETORS, 
Detroit, Oct. 5, 1870. 
Mr. PALMER. 

Dear Str: While here 1 forgot to ask your signature to the en- 
closed certificate. Please sign on receipt ‘and send to New York 
immediately to my address, care of A. H. Sibley. Don’t fail nor 
delay to do this, as I want it before I leave N. Y. In hasie, 


Y ours, = LORING. 


Q. That letter is in Mr. Loring’s handwriting ? 

A. Yes, sir, that is in his handwriting. 

Q. State, if you please, whether the subject mentioned in that 
letter, of the certificate therein referred to, was mentioned in your 
interview with Mr. Loring in Detroit? 

A. Let me look at the Tetter again. 


Letter handed to the witness. 
A. No, sir, it was not. 
Q. Are you able to point out in the record the letter that was 


sent in reply to this? 
A. That letter was answered very soon after. It isin the record, 
42—814 
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Q. Is Exhibit 85 the letter to which you refer? (Showing the 


printed record of the testimony to the witness.) 

A. Yes, sir, that is the letter. 

Q. Can you state what letter in the record is a response to that 
letter ? 
. Yes,sir; the one of October 12th. 
. That is Exhibit 86? 
. Le8, sir. 
. What letter was written in response to Exhibit 86 ? 
. That isthe letter, Exhibit 87. 
In whose handwriting is that letter? 

A. This is Mr. Loring’s handwriting. 
477 Letter offered in evidence and marked Exhibit 112, of 
which the following is a copy: 


O>rOpop 


TREASURER’S OrFice, No. 11, CHANGE AVE., 
Boston, April 22, 1872. 
Wu. R. Nosie, Houghton. 


Dear Sir: I have your ‘favor of the 9th, and note contents. In 
reply to your remark that you “ sent toC. H. Palmer, in Novenber, 
the year the land was purchased, $3,000 in cash, for which you have 
my receipt.” On the presentation of this receipt [ wilt respond to 
you for the amount named and interest. In the absence of this re- 
ceipt I beg to refer you to C. H. Palmer, to whom you say you sent 
the money, I not being aware that I have ever acknowledged my- 
self responsible for funds sent to said Palmer. The stock you refer 
to was lield by agreement with him, as collateral security for said 
Palmer’s indebtedness to me, which he declined or refused to settle, 
consequently the stock in question was sold a long time since, at 
public auction, and the proceeds placed to said Palmer’s credit, he 
having been notified some months previous to the sale, that this 
would be done unless my account was settled. 


Yours truly, E. T. LORING. 


Q. You may state whether, at the interview in Detroit, in Octo- 
ber, 1870, with Mr. Loring, he tendered you those stocks which had 
been sold at auction ? 

A. No, he did not. 

Q. Did he state to you that you could have them on paying his 
account ? 


A. No, he did not. He never stated to me but what he had sold | 


them. 

Q. Did you know at that time that he controlled those stocks ? 

A. No, sir; I did not. 

Q. Were those stocks tendered to you at any time ? 
478 A. No; they were not. No, sir, the only thing that [know 
in regard to it is a letter that is in evidence. I don’t know 

of anything else that looks in that direction. 

Q. Mr. pared testifies that there were subsequent sales made of 
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these stocks ; dispositions of them all, I believe, but the Kearsarge ; 
did you have any notice of those sales and dispositions ? 

A. No, sir; I did not have any notice ; none whatever. 

Q. Did you know at the time, of the sale to Clark—sale of the 
Ossipee ? 

A. No, sir; I did not. 

Q. Did you know at the time, of the sale to Stanton of the 
Adams ? 

A. No, sir; I did not know anything about it. 

Q. Did you know at the time, of the consolidation of the Torch 
Lake and sections 35 and 36, or South Half? 

A. I did not; 1 never heard of it until this testimony was taken. 

Q. Did you know at the time, of that consolidation of the Adams 
and South Pewabie ? 

A. I heard it probably some time after it took place, that is, a 
mere rumor. I never knew anything of the particulars. 

Q. Were you consulted with reference to these sales or changes 
in the stocks ? | 

A. Nothing; no word of it came to me. 

Q. When did you first learn the particulars of the disposition of 
these stocks which Mr. Loring held ? 

A. I never learned the particulars until the testimony in this case 
was taken; I knew something by rumors, but I knew nothing in 
particular about it. 

Q. Had you set on foot an investigation with reference to the 
auction sale ? : 

A. Not before the commencement of this suit. 

Q. Had you ever been advised by Mr. Loring of these transac- 
tions before this testimony ? 

A. No, never. 

Q. Now I will ask you with reference to this omnibus or land ac- 
count, Exhibit 48, whether that account was kept in that shape at 

your dictation ? 
479 A. No, sir, it was not. I had objected to that account. 
Q. When? 

A. When it was commenced I objected to it. When he placed 
it in my name I objected to it. 

Q. State, if you please, what was said about it at that time ? 

A. I told him that I preferred not to have my name connected 
with it, and I was very much afraid he would get the account mixed 
and there would be confusion growing out of it. But Mr. Loring 
said that he had used my name to designate the account for his own 
convenience, and he explained it to me in that way. In June, 
1867, he explained it in the same way to Capt. Frue and Mr. Noble; 
said I had objected to his putting the account in my name, using 
the name to designate the account. He then said he only put it in 
that way for his own convenience. 

Q. State whether the effect of keeping the account in that way 
confused you ? 
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Objected to as incompetent. 


A. Well, yes, it did confuse me. I was at sea about that ac- 
count. 


Objected to as incompetent and leading. These questions are 
all leading. 


A. And after the settlement with Frue I gave no attention to 
that account. 

Q. When did you first give close attention to that account? 

A. It is only recently that [ have given close attention to it. [am 
not familiar with accounts,and [am very slow to understand accounts. 
My accounts were very much confused by the use of notes which 
compiicated my accounts, and he disguised tlie true state of my ac- 
count, because the land account, my account, and all the notes were 
together. 

Q. Mr. Loring testifies that it was the understanding up to June, 
1867, that you and Frue were co-partners; what have you to say 
about that, with reference to these investments ? 

A. Iecould not understand anything about that, because 

480 we were never co-partners; whatever interests we had were 

always distinct, and I acted no more with Capt. Frue than I 

did with Mr. Loring; had no other relations with him than I did 
with Mr. Loring. | 

Q. Mr. Loring has presented what he calls a trial balance, or a 
statement of the allotment of the Ossipee stock, Exhibit 14; what 
can you say about that? 

‘ A. So far as lam concerned it is correct. It is not correct in 
regard to the others in all respects. ‘The designation * paid in part”’ 
is all incorrect. 

Q. You refer to the memorandum at the right of the exhibit? 

A. Yes, sir, to those memorandums. 

Q. 1 come now to the Adams stock; what amount of Adams 
stock were you to have ? 

A. [had a thousand shares in his hands as trustee. 

Q. How many had he as trustee altogether ? 

A. He had 1,420. ; 

@. For whom did he hold the other 420? 

A. For Capt. Frue. 

Q. Is that letter in Mr. Loring’s handwriting? (Showing a paper 
to witness. ) : 

A. Yes, sir. 

Paper offered in evidence, and marked by the Master Exhibit 
113; the following is a copy:: 

SoutH Prewasic Copper ComMPANy, 
TREASURER’S Orricre, No. 11 CHANGE AVE., 
Boston, Nov. 9, 1867. 
C. H. Patmer, Esq., Houghton. 
Deak Siz: Since mine of the 6th Iam in receipt of yours of Nov. 
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3d, and note contents, and agreeable to your penciled remarks | 
‘alled on Bigelow and showed -him your letter, which he thinks 
rather an important one, and remarked he would ‘endeavor to ascer- 
tain who owns south quarter sec. 5,and let me know. He thinks we 
should have the full quarter, instead of the 40, as you suggest, and [ 
ugree with him in this. The price asked for Mesnard engine is 
481 $75,000. Referring to mine of Nov. 2d, on finances, you will 
perceive there is over $80,000 due in November and December, 
without any demands from the mine. On top of this comes Mr. No- 
ble’s request (request) for some $16,000 currency. These facts are 
forcible appeals on the necessity of something being done; on hav- 
ing balances due from parties at the Lake, lying over on interest ; 
and still more necessity of having the balance ‘of assessments due 
on the 14th, the las¢ day of grace, collected, being near $6, 000 from 
stockholders at the Lake, to say nothing of the 4 “dollar assessments 
due on the 16th from same parties, making about $8,000 more. I 
have of my own more immediate and necessitous friends, as many 
as I can provide for, what with the /arge amounts already loaned to 
the Company, has used me up financially, therefore folly for any 
of these gentlemen to suppose the amount due from them can lay 
over to suit their convenience. This is a matter. I hope you will 
see the necessity of doing all in your power in aiding the collection 
of these assessments, and all not paid on or before the 14th, should 
be advertised for sale at once. As soon as I can see my way clear to 
meet the payments due at bank, which must be paid at all hazards, 
I will endeavor to remit Mr. Noble for pay day some $10,000, if 
possible, and he must not expect more than this. 

I yesterday used one of your notes filled up for $5,000, at 4 mos., 
and paid out for assessments due on 8. P. and Adams stock, and 
shall endeavor to get more money on them as soon as I can, to pay 
further assessments due on your and Frue’s stock; this I will pro- 
vide for if possible. I have now been at home two weeks, and 
expected ere this to have received from you some satisfactory solu- 
tion in the question of J. C. H. salary. This subject must soon be 
placed before the directors, and J only await your advices. No stock 


received from Sibley yet. 
Yours, truly, K. T. LORING. 


Q. I will ask youif that letter is in Mr. Loring’s handwriting ? 
(Showing a paper to the witness.) 


A. Yes, sir. 


482 Q. If it was received by you about that date? 


A. Yes, sir. 


Paper referred to is marked Exhibit 114, and offered in evidence, 
the following being a copy: 
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Soutn Prwaxpic CoppER CoMPANY, 
TREASURER’S Orrice, No. 11 CHANGE AVE., 
Boston, Dec. 9, 1867. 
C. H. Paumer, Esq., Pontiac. 

Dear Sir: Your despatch from Green Bay was duly received ; 
also yours of December 3, from Chicago. I have also a despatch 
from Frue, same date, saying: “‘ Three heads running, trouble with 
pump will soon be overcome.” Six days since elapsed and no advice 
that affords me the least aid in obtaining tunds. If I could say to 
my friends, the mill was in successful operation, turning out four or 
five tons copper a day, our affairs would move along very easy. 

From the tenor of ycur note of the 3d, I know not when this 
uncertainty is to end, for it appears there is trouble with air pump 
as well as water pump. I do not mean to be unnecessarily alarmed, 
still when I state, our payments for the next two weeks, viz: This, 
about $2,000 or over; next, over $22,000 already on books, you 
will see there is some cause for apprehension, and however “ cool”’ 
I may keep, something is to be done to get the money. I enclose 
two notes for you to sign to pay your and Frue’s assessments on 


Adams stock. 
Yours, truly, KE. T. LORING. 


You do not say whether closed that contract with Edwards, and 


I rather hope you did not. 
E. T. LORING. 


Q. Here is one of December 24th, 1867, is that in Mr. Loring’s 
handwriting ? 

A. Yes, sir. 

Letter offered in evidence marked Exhibit 115, of which the fol- 
lowing is a copy: 
483 South Prewapic Copper CoMPANY, 


TREASURER’S OrFice, No. 11 CHANGE AVE., 
Boston, Dec. 24, 1867. 
C. H. Patmer, Esq., Pontiac. 

Dear Sir: Your two favors of the 11th, from Pontiac, were duly 
received, and contents carefully noted. These are so much in con- 
trast with the feelings on Lake matters in this city, that I am forci- 
bly reminded that we should not make haste for anything except 
money and copper to pay our debts. From present appearances we 
shall soon be able to buy almost everything for nothing, or little 
less. For instance, Pewabic has recently called $3 assessments. 
With this paid it has since sold at the board at $1.25, making $1.75 
worse than nothing, as it stood a short time since. These depres- 
sions on the whole interest has a most depressing effect on my means 
tu raise wherewith to meet our obligations, and [ yesterday tele- 
graphed Frue, ‘draw no more drafts,” and wrote him fully my 
instructions on the course he was to pursue, and I think it would 
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be well to write him that he must follow them or we sink. The 
prospect that *‘the 8. P. is to be a great mine,” will not help us 
unless I have copper certificates in my hands as evidence of its 
greatness. Frue has kept me fully posted of his difficulties, the 
greatest of all is the trouble with the pump, and still greater a want 
of washing power. : 


Yours, E. T. LORING. 


Those notes were received. One is used to pay your and Frue’s 
assessments, and another soon will be used. My compliments to 
Mrs. P. and family, wishing them all a merry Christmas. 


E. T. L. 


Q. State, if you please, whether there is a charge in the account, 
as now presented, and other statements. of account that have been 
presented, an item of December 17, 1867, for assessments on 1,420 
shares of Adams stock ? 


(Shows a paper to witness.) 


A. Yes, sir. 
Mr. Post. The amouut of that assessment is $4,315.50? 
484 Q. Do you remember Exhibit 103, a statement of account 
of Mr. Loring’s showing that of Adams stock you had a 
thousand shares and Frue 420 ? 


(Showing printed testimony to the witness.) 


Q. Yes, sir. 

Q. Do you remember the circumstances under which that was 
procured ? 

A. I obtained that from Mr. Loring; he gave that to me himself, 
because I had objected to paying Captain Frue’s assessment on 
Adams stock, and he gave that to me to show I had paid it, because 
I had objected to his charging me. 

Q. Do you remember about what time that was procured ? 

A. Is there any date on it? | 


(Printed testimony shown to witness. ) 


A. That was late, probably, in 1868. 

Q. Mr. Loring states, in answer to a question with reference to 
these charges for assessments on Adams stock, beingin Exhibit No. 
6, as to whether you made any objection to the charge made against 
you for the payment of assessments on that number of shares; he 
answers ‘* none whatever.” 

A. I did object, sir; that is the reason why I got that paper. 

Q. The paper Exhibit 103 ? 

A. Yes, sir; I got that from him. 

Q. Do you know what price Adams stuck sold fer prior to this 
auction sale ? 

A. I think there had been sales at twelve and thirteen dollars a 
share prior to this auction sale. 
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A letter is now shown to the witness dated December 31st» 
1866, purporting to be written by William B. Frue to Chas. H. 
Palmer, and the witness is asked : 

Q. Is that the original of which Exhibit 78 is a copy ? 

A. Yes; this is the original. I say generally that none of those 
letters Thad. All went to Mr. Loring; he had them as much as I 
did. | 

Q. I call your attention on that letter, to the words opposite the 

item ** Wm. B. Frue on A. H. Sibley, December 31st, 1866, 
485- $6,901.48,” the words: ‘delivered to C. H. P.”’ Whose 
handwriting is that ? 

A. Mr. Loring’s handwriting. 

Q. Do you know when that was put there ? 

A.. It was put there soon after I received it. 

State, if you please, whether that whole letter was in Mr. 
Loring’s hand ? 

A. It was; yes, sir. 

Q. State what, if anything, you know about Mr. Hadley having 
made a partial copy of it? 

A. I don’t remember anything about that. I had no direct deal- 
ing with Mr. Hadley. 

Q. What is the fact with reference to that draft having gone into 
Mr. Loring’s hands ? 

A. It went into Mr. Loring’s hands, and the letter itself requests 
that I should retain that draft to await Mr. Sibley’s convenience in 
paying it, not to press him, and for that reason Loring gave me 
that draft and he afterwards collected that draft. 

(). At the time he had that letter where were the enclosures ? 

A. I received the enclosures, you know, in this letter, and I gave 
them all to him. 

Q. The letter and enclosures? 

A. Yes, sir. I was very particular to give them to Mr. Loring, 
because the accuracy of the the thing depended upon his knowing 
exactly what these letters contained. 

Q. This original letter which I have shown you, and of which 
you say Exhibit 78 is a copy,is an exhibit in the Frue and Loring 
sult, is it not? 

A. Yes, sir. 

Q. There was an interest in certain properties furnished which 
are variously referred to in the record as Torch Lake, sections 35 
and 36, the South Half, and Penn; will you explain what those 
properties were ? 

A. There were two properties of those properties. 

@. Of what sections? 
486 A. Sections 35 and 36. The South Half was the south 
half of the properties, and Torch Lake was the north half. 

Q. What was Penn ? 

A. Penn was used variously. It comprehended the whole. It 
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was a telegraph term, used for the purpose of keeping our move- 
ments concealed. 


Mr. SEAGER: 


Q. An abbreviation ? 
A. An abbreviation. 


Mr. Post: 


Q. What was the cost of the entire purchase which you, yourself, 
Frue, Loring, and associates made in those two properties ? 

A. The cost was $23,700. 

Q. What proportion of that purchase price appears in the land 
account, Exhibit 48 ? 

A. It is all in the land account with the exception of $4, 450 paid 
for by Frue’s draft upon the Grand Portage. The whole is charged 
in the land account, that is credited to Mr. Loring, $19,250, which 
with that $4,450, makes $23,700, which is the entire cost of all the 
purchases made. 

Q. Mr. Loring testifies that he protested against the purchase of 
this Torch Lake and South Half property, and that he had no cor- 
respondence whatever with Sibley upon this subject. 


(Showing a paper to the witness.) 


Q. Will you state what that is? 

A. This is a letter written by me to Mr. Sibley in New York. 

(). Written where ? 

A. It is written from Boston, from Mr. Loring’s office. <A letter 
of instructions with reference to the purchase of Torch Lake. 

Q. Did Mr. Loring knédw anything about that letter? 

This letter was shown to Mr. Loring. It was written at his 
office. It was shown to him, and was a letter of instructions to Mr. 
Sibley with reference to making that purchase. 
487 Q. What other correspondence was there between you and 
Sibley with reference to making this purchase ? 

A. I did the most of the correspondence, and was in New York 
and Boston often. 

Q. Did Mr. Loring know anything about it? 

A. He saw all the “correspondence, that is | kept him advised as 
much as I was myself, and had some correspondence with Mr. 
Sibley. 

Jomplainant’s counsel offers in evidence the letter just shown to 
the witness, which is marked Exhibit 116, the following being a 
copy : 
ApaMs MINING CoMPANY, 
TREASURER’S Orrice, No. 11 Cuane@g Ave., 
Boston, March 14, 1867. 
A. H. Srsiey, Esq. 

Dear Str: I have your letter of yesterday. If Farnsworth is 
moving all right, this is all I want—that is, have him do some- 
43—814 
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thing; it is a good time to act in Providence, as it must be very 
blue there. It will not do at this time to go over $1.50; it is so 
blue here that it will not do to raise the price we have set. 

The $4,450 I placed in your hands for collection on Grand Port- 
age, and which is due on the 17th, ought to be used in the pur- 
chase of T. L., as this sum was sent down on the general account, 
and was sent me by Loring for collection. I have a private draft 
on you by Frue, which. you know I am holding to accommodate 
you. We have paid for you all the cost of Ossipee and one-fifth of 
cost of section 6; hence you will see that you ought not to draw on 
Loring till the $4,450 are first used, as if it is needed before the 
17th you have had the use of the other money long enough to make 
up all interest in your favor. The money drawn on Loring, and 
the $4,450, is all on account of the purchase of the 8. half of sec- 
tions 35 and 36 and the stock in the N. half of the same. Mr. Lor- 
ing is responsible to the parties in interest who have paid to him 
this money, and it will be well when you draw on him to send to 

him a written statement of the amount bought with this 
488 money, that he may have a memorandum of the transactions ; 

this statement should include the interest of Hall and the old 
parties that go in with us, so that we know the progress we are 
making. , 

In regard to the 5,000 shares, if Green offers at $1.75, I should 
want you to advise with me in the matter, so that I can see what 
the parties here will say. 

The over issue in Copper Falls is in one case 1,700 shares, and 
in another 2,000, making 3,700 shares. It is said that John Leigh- 
ton is pledged to take up this over issue.. Copper Falls is worth 
about $45 with good management. No prudent man here knows 
whether to buy or sell at these prices, now $22 or $224. I should 
not touch it, though I am of the opinion that the chances are in 
favor of a-lar ge advance in the stock at some time. 


Truly yours, bey F PALMER. 


Q. Mr. Loring testifies that the consolidation of Torch Lake and 
South Half, or the sale of South Half to Torch Lake, which he testifies 

as afterwards made, was made upon your authority and in accord- 
ance with your instructions; what have you to say about that ? 

A. I think I wrote Mr. Loring from New York, when making 
those purchases, it would be a good thing to consolidate them. 

Q. How long was that before the purchase ? 

A. I think that was April 11th, 1867. 


(The printed record is here shown to the witness.) 


Q. I ask you whether the letter of April 11th, on page 53 of the 
printed testimony, which is Exhibit No. 33, is the letter to which 
you refer? 

That is the letter; yes, sir. 

Q. How long was that before ? 
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A. That was right during the purchase of this stock. 

Q. Did you ever give any other directions or instructions with 
reference to this consolidation than what is contained in that 
letter ? 

A. Never. 

Q. Mr. Loring states that it was upon your statement and 
489 at your request that the shares of Torch Lake were allotted 
to Capt. Frue; what have you to say about that? 

A. Well, my recollection is that Mr. Loring himself divided that 
stock, assigning to Capt. Frue 3,500 of South Half and 2,600 of 
Torch Lake. No, it was 3,000 that he assigned, and I think per- 
haps that I made the suggestion to him afterwards that in assigning 
3,500 to me, it was a little out of proportion, and it would be better 
that Frue should have $3,500. I think he made out a bill to Capt. 
Frue of that amount; but Mr. Loring divided that stock himself. 

Q. I refer to Exhibits 40 and 41, attached to the declaration of 
trust from Sibley ; I will ask you where you first saw those ¢ 

A. I first saw them here. 

Q. When? 

A. In this case. 

Q. When? 

A. When you showed them to me. 

Q. Well, about when—what year ? 

A. This year, I think—1880. 

(). Since we returned from Boston ? 

A. Yes, sir; this declaration of trust I sent on in reply to-a tele- 
gram trom Mr. Loring, from New York. 

(). Sent it on how ? 

A. By mail. 

Q. I will ask you if that is the telegram to which you refer ? 


(Exhibiting a paper to the witness.) 

A. Yes, sir. 

@. Where was that received by you ? 

A. I received that in New York. 

Q. And in response to that, did you send on to him by mail the 
declaration of trust, Exhibit 39? 

A. Yes, sir. 

Complainant’s counsel offers in evidence the telegram, which is 

marked Exhibit 117, the following being a copy : 


490 | 11:37. 
(Dated) Boston, May 23d, 1867. 
Received at 145 Broadway, May 23d. 


To C. H. Patmgr, 22 Pine st. 
Send the declaration trust to me by mail; nothing new. 10B, 


30. Paid. EK. T. LORING. 
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Q. Exhibit 41 purports to be dated May 24th, 1867; were you 
in Boston on that day ? : 

A. No, sir; I was in New York. 

Q. Are you able to state what day the telegram, Exhibit 117, 
was received by you in New York. 


(Telegram shown to witness.) 


A. It was received on the 23d. 

Q. How much of the Torch Lake stock were you to have had ? 

A. I was to have had a thousand shares of Torch Lake. 

Q. And that is all ? 

A. And that is all. 

@. How much were you to have had of South Half, or what Mr. 
Loring terms sections 35 and 36? 

A. I was to have had 3,500 or 3,000 shares. 

Q. There was some discrepancy between you and Frue as to 
which was to have the largest ? 

A. Yes, sir; if he had 3,500, why I would have had 3,000; and 
bills were made out both ways. 

Q. How much of Torch Lake was Frue to have had ? 

A. He was tu have had 2,600. 

A. And the balance of these stocks of both properties, were 
they allotted to other people ? , 

A. They were al] allotted—every share—yes, sir. 

Q. In the letter, Exhibit 111, was there enclosed to you a certifi- 
cate of Torch Lake stock ? 

A. Yes, sir. 

Q. And whether that was the same certificate which was put in 
evidence, being Exhibit 42, certificate No. 66? 

+ Vag) 
491 Q. Did that certificate belong to you ? 
A. No, sir; never. 

Q. How came it to stand in your name? 

A. It was put in my name for the purpose of reorganizing the 
company at New York, and using it in electing directors. It was 
used for that purpose. 

Q. Were you aware at the time this letter came that that stock 
still stood in your name? 

A. No. I had forgot that. 

Q. In what shape was the stock in Torch Lake which was allotted 
to you at this time, in whose name did it stand ? 

A. Mr. Loring had it all, and I supposed it was in his name. 

@. In whose possession was this certificate No. 66? 

A. Mr. Loring’s. 

Q. You made no claim to own that? 

A. No. 

Q. On the back of Exhibit 41, Mr. Loring states that 3,000 shares 
allotted to Wm: B. Frue, and "8,500 shares to C. H. Palmer, and 
that the 6,500 shares are pledged as collateral for any indebtedress 
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of said Palmer to E. T. Loring; I will ask you whether that state- 
ment was authorized by you? 

A. No, sir. 

Q. I will ask you whether you gave Mr. Loring authority at any 
time, to put as collateral to your indebtedness to him, any stocks 


. 


which were allotted to Capt. Frue ? 
Objected to as leading. 


A. No, I did not. 

Q. At the foot of Exhibit 40, which contains a statement of 6,690 
shares of Torch Lake, is a memorandum: “ Until paid for to be 
held as collateral. E. T. L.” I will ask you whether that was by 
authority from you? 

A. No, sir; I had no knowledge of it. 

Q. I will ask you whether you had any interest in Capt. Frue’s 
stock, in Torch Lake or South Half? 

A. No, sir; I had no interest in any of his stocks. 

Q. Do you know of Mr. Frue’s having repudiated the purchase 

of Torch Lake or South Half? 
492 A. No, sir; nothing of the kind. 

Q. I will ask you now with reference to these 200 shares 
of stock which Mr. Loring has charged tO you as having been 
loaned to you by him; what did you do with that stock ? 

A. I gave it to Captain Frue, who passed it to those to whom it 
had been donated, as was the original agreement. 

Q. To whom what had been donated ? 

This stock of the Ossipee. ? 

Q. You don’t mean these specific 200 shares ? 

A. It went to King and Peters, 100 each, who had been promised 
that stock, and provisions had been made by reserving 200 shares. 

Q. Were they the persons entitled to donated stock ? 

A. Yes, sir. ' 

Q. And you have already testified as to how that donated stock 
was provided to be paid for? 

A. Yes, sir; if that was not paid for in that way, then there was 
only one other way, and that was to divide it among all the pro- 
prietors. 

Q. Do you know who had the donated stock, other than the 200 
shares ? 

A. The other 200 shares, I think, Capt. Frue gave out of his own 
stock, to fulfill some of those promises, but Mr. Loring had the 
other himself. 

Q. I come now to the questions upon the notes; what time were 
you in Boston in 1868? 

A. Ll was in Boston early in February. The last of January or 
the first of February. 

Q. Do you remember at that time of signing any notes there? 

A. Yes, sir; I signed a large number of notes. 

Q. Do you remember where it was? 
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A. It was in Mr. Loring’s office in Kilby street. 

Q. Is your recollection distinct about it? 

A. My recollection is distinct about it; I signed at one time 15 
or 20 notes. 

Q. How were those notes when you signed them ? 
493 A. Those notes were blank notes, undated. I don’t re- 
member but there might have been 5,000 put inte the notes, 

but | am not certain that there were. 

Q. You mean the amount filled in? 

A. Yes, sir. Just the number of dollars, there might have been, 
but nothing further, they were not further filled out. 

Q. And what upon those notes did you write ? 

A. I simply signed them. 

Q. You are uncertain whether the amount was filled in or not. 


Objected to as suggestive and leading. 


A. Iam uncertain about that; in fact I don’t remember, but if 
the amount was put in the notes, there wasn’t anything else. 

Q. For what purpose were those notes given ? 

A. Those notes were given for Mr. Loring to use at his conven- 
ience, both as he wanted it himself and as they were reqeuired 
in my accounts. : 

Q. Mr. Loring testifies with reference to these notes, in answer 
to the question of how many notes were ever given at one time, 
‘‘two only.” 

A. He is mistaken about that. 

Q. Mr. Lorin® testifies with reference to the rate of interest on 
balances of your account with him or his accounts with you, that 
they were computed on one side at one rate and on the other 
side at a higher rate, and that was an express agreement with you ? 

A. There was no such agreement. I never noticed until we 
got into this case,that he made that difference. It is on the ac- 
count I see, but it escaped my attention 

Q. You say until you got into this case, what do you mean ? 

A. I mean this suit. In looking over these accounts I discovered 
that. 

Q. Have you noticed whether this amended account which he 
now has filed has the interest reckoned at different rates ? 

A. Yes, er. 

©. And what are the rates ? 
494 A. On one side is seven, the other side eight. At places 
they are the same on both sides. 

Q. That is, seven per ceat. when it is in your favor and eight per 
cent. when it is against you ? 

A. Yes, sir. 

Q. In this amended account I observe that the cost of section 23 
is put ina single item at $12,344.94, the last item on the debit side 
of the account, that is in Mr. Loring’s amended account now filed ; 
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have you looked to see whether that is made up of one-third of the 
account as stated in Exhibit 88 ? 
A. I did not look particularly. 


Printed copy of testimony here shown to witness. 


A. Yes, sir; I take it for granted it was so. 

Q. I see that in this account the interest is reckoned every six 
months and compounded ? 

A. Yes, sir. 

Q. 1 think in this account, Exhibit 88, the first item is “* To cash 
paid D. H. Ball for stamp, &c., $15,’ which item Mr. Burr testifies 
was for expenses paid to Mr. Dan. H. Ball and stamps for the deed 
from Loring to Frne on his quarter interest in the purchase; should 
that item be charged in the account against you ? 

A. No, that would not be a proper charge. 

Q. In your statement of account which you first filed in this 
cause, you omitted from it the items relating to the Weed File 
stock; what have you to say with reference to that now ? 

A. That property was in Mr. Loring’s hands, and no account had 
been given of it; 1 did not know w hat had become of it; I did not 
know whether the company was in existence or not; he had fur- 
nished me with no information with regard to it; now all I know 
in regard to it is in his testimony; I paid for it in these accounts ; 
I don’t know what the assessment is there for. 

Q. That is the two assessments of $211.47 ? 

A. No, sir, [ don’t know what it is for. 

Q. But you are not disposed to make any further controversy 

about it ? 
495 A. No; it was in his hands, and no account had been 
given of it. 
Detroit, July 20th, 1880, 2 Pp. m. 


Cross-examination of Charles H. Palmer. 


At this hearing Mr. 8. F. Seager appeared on behalf of com- 
plainant, and Mr. C. C. I. Walker for the defendant. 


Mr. Watker: I understand you to deny that you had any con- 
versation with Mr. Loring when he was ‘in Detroit, in October, 
1870, as to the sale of the stocks at auction in Boston. Do you so 
deny ? 

ré I don’t recollect. What I thought I said was—Mr. Loring did 
not say to me that he had those stocks, or anything but what he 
had sold them. I think he did mention that he had sold them. 

Q. Then you do not mean to say that no conversation was had 
upon that subject ? 

‘A. No, I do not mean to say that. I think it was mentioned. 
That is my impression. But what I meant to say was that he did 
not claim anything but what he had sold them. 

Q. What conversation did take place upon that subject? Please 
state distinctly. 
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A. I don’t recollect anything further in regard toit. I don’t now 
recollect anything further. 

Q. Further than what ? 

A. Further than that he mentioned he had sold them; I don’t 
now remember anything further, or that there was any principal 
conversation in regard to it that I remember. 

Q. What remarks did you make to him when he informed you 
that he had sold them ? 

A. I don’t recollect what I said to him, for that is all that I do 
recollect about it. 

Q. How long before that had you got notice that a sale was to 
be made ? | 

A. I don’t now recollect I received any notice, excepting what I 
think went to Houghton, and from Houghton to Silver Islet. 

Q. Where did you first receive these notices ? 
496° A. 1 received them at Pontiac. 
Q. How long before you met Mr. Loring in Detroit ? 

A. That I don’t remember now. I don’t recollect that. I don’t 
know that I had received them at all. 

Q. How long does it take a mail to come from Silver Islet to De- 
troit—did it then ? 

A. It would be about four—three or four weeks. Very likely I 
received them, but I don’t now remember the precise dates. I think 
the letters will show exactly. What the letters themselves show, 
itis. It would take some three or four weeks to go around that 
way; it might take longer. 

@. Do you mean that it would take three or four weeks to come 
from Silver Islet, or from Boston to Silver Islet and back again. 

A. From Boston to Houghton, then over to Silver Islet, and 
then from Silver Islet to Pontiac. 

Q. You said in your testimony that Mr. Loring had threatened 
to confiscate your stock. When, where, and how did he make such 
a threat ? 

A. Only as is represented in his letters. 

©. What letters? 

A. The letters that are in this case. I don’t know of anything 
else. | 

Q. Do you refer to the letter where he extended the time a year 
for you to pay your indebtedness ? 

A. I refer to the letters written, in which he threatened to sell my 
stock before he did sell it. 

Q. Do you refer to any specitic letters ? 

A. No, I do not. At the same time I recollect that he wrote 
such letters. 

@. And you refer to no letters but such as are already in the 
case ¢ | : 

A. No, sir. 

Q. Let me now call your attention to the two hundred shares of 
stock loaned; didnot Mr. Loring send you the two hundred shares 
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of stock in the letter of July 22d, 1867, being Exhibit No. 16, page 
35, of Mr. Loring’s printed testimony (showing the testimony to the 
witness) ? 
497 A. I recollect the letter which you refer to. 
Q. Yes, sir; a letter of July 22d, 1867. Did he not send 
you the stock in that letter ? 

A. He did; yes, sir. 

Q. Did you return the stock to him ? 

A. I did not; I gave that stock to Captain Frue, not having any 
interest in it. | 

Q. But you received it upon the condition named in the letter ? 

A. ldié not regard that he had any right to make that con- 
dition. 

Q. lam not asking what you regarded. You received it upon 
the condition contained in that letter, didn’t you? 

A. I received it in the letter; yes, sir. 

Q. Did you subsequently receive the letter of August 30th, 1867, 
being Exhibit No. 17, page 36, of Mr. Loring’s testimony ? 

A. Yes, sir. 7 | 

Q. Did you reply to either of those letters ? 

A. Yes, sir, I replied to those letters; that is, I think I did. 

@. Have you copies of those replies ? 

A. No, sir, I have not. They are in the testimony, are they 
not? 

Q. If you did reply to them, are the letters in proof in this case ? 

A. I have that impression that the answer is there simply from 
memory. 

(). Look at the last clause of that letter of August 30th, and see 
if it does not refresh your recollection—that you hadn’t notice pre- 
viously of the reception of the stock ? 

Shows printed testimony to witness. 

A. Yes, sir. 

Q. Does it refresh your recollection, and what do you say? 

A. I simply believe that I replied to those letters. Is there not 
a printed letter of mine there in the testimony? 

Q. I don’t know of any that responds to this. Do you 
498 know that you replied, upon the subject of that stock, in any 
way? 

A. My impression is that I did. { supposed that I did, and I thought 
there was a letter in there replying to it. 

The witness here examines the record already printed. There is 
a letter of August 9th, 1869. ‘I received Ossipee stock, two hun- 
shares, which was promised to Peters and King. I shall write you 
soon again.” That is all that I notice. I think I did write him after- 
wards, and I think I conversed with him also. 


Q. When did you converse with him ? 
A. I don’t recollect now the time, but I think there was a con- 
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versation between him and me as well as letters on that sub- 
ject. 

Q. 1 now call your attention to the Adams stock. In your testi- 
mony in this case, on page 19 and 20, there is. a letter from Mr. 
Loring to you, dated November 9th, 1867, in which he says: “I 
yesterday used one of your notes, filled up, for $5,000, and paid out 
for assessments, due on 8. P. and Adams, and shall endeavor to get 
more money on them as soon as I can, to pay further assessments 
due on your and Frue’s stock.” And in another letter of Decem- 
ber 9th he writes, on pages 21 and 22 of your testimony: “I en- 
close two notes for you to sign to pay your and Frue’s assessments 
on Adams stock.” Did you send him those notes as requested ? 

A. I presume I did. 

Q. Did you make any objection to his using your notes to pay 
your and Frue’s assessments on the Adams stock? 

A. I didn’t make any objection at that time. 

Q. In the letter of December 24th, on pages 21 and 22 of your tes- 
timony, Mr. Loring writes you: ‘* Those notes were received. One 
is used to pay your and Frue’s assessments, and another soon will 
be used.”” Were those notes which he had requested you to send 
that he thus acknowledges ? 

A. I think he had other notes at the time; that is, more than 
the two notes ; but still I don’t know now without looking carefully 

at it. 
499 Q. But you sent him those notes ? 
A. I have no doubt that I sent him the two notes. 

Q. As requested ? 

A. Yes, sir; while I don’t remember that, I have no doubt 
about it. 

Q. And when he wrote you that he had used those two notes in 
payment of the assessments on your and Frue’s stock, did you make 
any objections thereto ? 

. Ldon’t think I did. I don’t think I noticed particularly that 
a was going to use it on Frue’s stock at that time. 

Q. Were not accounts repeatedly sent to you by Mr. Loring, in 
which he charged you with assessments paid on the whole 1 420 
shares of Adams stock ? 

A. Yes, sir; there were accounts. ut Mr. Loring always 
understood that 420 shares belonged to Frue. He always under- 
stood that. 

Q. But you received these accounts ? 

A. I received these accounts. 

Q. In which it was all charged to you? 

A. Yes, sir. 

Q. Did you not receive the account of which Exhibit 6, page 17, 
of Mr. Loring’s testimony, is a copy. You remember that Exhibit 
6. Did you not receive such an account ? 

A. | think that is a copy of it. 
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Q. When those accounts were received, did you object to that 
particular charge; and if so, when and where ? 

A. In the first place I requested Mr. Loring to put that stock in 
Frue’s name. 

Q. I want an answer to my question. 

A. In the first place I objected to it, but he treated it in connec- 
tion with my stock, and I called his attention particularly to it when 
I got the memorandum from him; that that stock belonged to 
Captain Frue; and he answered me that I had always said so, when 
[ got the memorandum of that particular account. 

Q. Do you refer to the memorandum which is Exhibit 103? 

A. e memorandum containing all the assessments on 420 

shares. 
500 Q. The memorandum on page 213 of Mr. Loring’s testi- 
mony ? 

A. I think so. 

Q. Of whom did you procure that statement? 

A. Of Mr. Loring. 

Q. Did he prepare it personally ? 

A. 1 think he did. His clerk prepared it, but I obtained it from 
Mr. Loring. 

Q. Who was present when you requested it besides Mr. Loring ? 

A. I don’t remember that any one was present. 

Q. For what purpose did you state to Mr. Loring you wanted 
that ? 

A. It was in reference to the fact that I have before stated, that 
that belonged to Captain Frue, and it did not belong to me to pay 
that, and it was for that purpose that he gave me that statement. 

Q. When did you state to him that it did not belong to you to 
pay that assessment ? 

A. I only remember that time distinctly; at that time, you know. 
But I had spoken to him, that he ought to put that stock in Captain 
Frue’s name, before. I had told him so, and I had told him so in 
the very beginning, and Mr. Loring had agreed to do that. 

Q. When did you teil him to put that stock in Captain Frue’s 
name ? 

A. At the commencement of the organization of the company. 

Q. Where? 

A. In Boston. 

Q. Can you give the time ? 

A. It was in the very commencement of that company. Now, to 
explain it. Mr. Loring took 500 shares, I had 500 shares, and Frue 
had 420 shares. It was a gratuity to each one for our services in 
organizing that company. That 420 was that odd number. Mr. 

Loring took 500, I had 500 and Frue 420 as the proprietors 
501 of that company. It was for our services, more than the 
others had, who, in other respects, shared alike with us. 

Q. When was this matter arranged? Who was present at its 
arrangement ? 
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A. Mr. Loring and myself. 
Q. Any one else in Boston ? 

A. We did that. 

Q. No one else was a party ? 

A. Captain Frue was on Lake Superior. 

Q. You say when you got that statement from Mr. Loring, you 


told him that the assessments ought to have been charged to Frue? 

A. I did; yes, sir. 

Q. And not to you? 

A. Yes, sir. 

Q. What did he say to that? 

A. He said I had always told him that that belonged to Captain 
Frue; he said I had always told him so. 

Q. Was the clerk who made the exhibit then present ? 

A. I don’t think he was. I had nothing to do with the clerk. 

Q. But the clerk was in the office where this conversation took 
placé, was he not? 

A. Not necessarily. There were two parts to the office. I recol- 
lect his giving me that paper, and I recollect what he said. 

Q. Loring gave it to you personally? 

A. Personally gave it to me; yes, sir. 

Q. You said, in relation to that stock, that it sold at one time for 
twelve or thirteen dollars per share. To what time do you refer? 

A. I think it did in 1867. It isa mere impression of mine. I = 
know it commanded a very fair price in 1867. I certainly bought 
South Pewabic at 22 myself. Le 

Q. But afterwards it became very much depreciated, did it not ? 

A. It became depreciated. But both Adams and South Pewabie 


were always very valuable properties. 
502 Q. [ am not asking you about their value, but about the 
price of the stock. The stock was very much depreciated, x. 
was itnot? — ‘ 
A. At the time it was depreciated ; yes sir. | \ 
Q. What was that stock worth in the market in 1870—the 
Adams? 
A. I have no knowledge of its value, or of any sales or transfers. 
Q. I now call your attention to the notes. Did Mr. Loring ever : ~ 


on any occasion apply to you to make your notes for his accommo- 
dation? 

A. I think Mr. Loring did previously to this. I don’t know that 
he did specially at this time, but I had endorsed notes largely 
before. | 

Q. When and where had you endorsed notes for him ? 

A. In Boston. 

Q. When? 

A. I think I did in 1860; endorsed paper that was used here and 
in Cleveland. 

Q. Did you, after 1866, ever endorse any notes for Mr. Loring. 

A. I don’t remember that I did; but I remember now that he on 
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wanted these notes so that he might use them in the land transac- 
tions. I remember now; at that time. 

Q. When was it that he wanted your notes that he might use 
them in the land transactions? Fix the time. 

A. 1867 and 1868. 

Q. Fix the time definitely when he so stated. 

A. I don’t remember the exact time, but it was in the years 1867 
and 1868 that he asked me. 

Q. Did he ask you more than once ? 

A. I don’t now remember of more than once, but he asked me 
for notes more than once. 

Q. What I am asking about now is the other matter. Did he 
ask you more than once ? 

A. I only remember now of his saying, as an excuse for his hav- 
ing those notes, so many of them, that he would want to use them 

in those land transactions. 
503 Q. You said that you once endorsed notes. Did you ever 
sign any notes as maker for his accommodation ? 

A. I think I have, but I don’t remember now. You see our busi- 
ness together has been very large; it has been millions; but I don’t 
remember now, excepting in 1860, when I did endorse paper very 
largely. 

Q. [am not asking about your signing notes, but about your 
making notes, asmaker. That isa different thing—you became the 
principal then? | 

A. I don’t remember anything further than I have stated. That 
he wanted those notes to use in the land account, as he might re- 
quire. 

Q. Were not accounts frequently rendered to you in which you 
were charged with these notes, or some of them, as having been 
paid by him. 

A. Yes, sir, there were. 

Q. Did you ever object to those charges ? 

A. Well, I objected to several things in those accounts. 

Q. Please confine yourself to my question ? 

A. O, I don’t remember objecting to the use of the notes when 
they were properly used. 

Q. Were you not generally indebted to Mr. Loring at this time? 

A. I don’t think I was, sir; that is my impression. Iwas some- 
what, but I don’t think I was “ generally’ indebted to him. 

Q. Please look at the letter I now show you, dated Nov. 10th, 
1865, and see whether it is in your handwriting (showing a paper 
to the witness) ? 

A. Yes, sir. 

Q. State whether you sent the note to Mr. Loring mentioned in 
the first paragraph of the letter. 

A. This is my handwriting. I presume I did. 

Q. Look at the letter I now show you, dated December 11th, 
1867, and say whether it is in your handwriting? 
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Q. Did you send the two notes mentioned in the first paragraph 
of that letter ? 
504 A. Of December 11th ? 
Q. December 11th, 1867. 
A. Yes, sir; no doubt of it. 


The letters referred to and shown to the witness are marked Ex- 
hibits 118 and 119, and offered in evidence, of which the following 
are copies : 


Exarsit 118. 


Pontiac, Nov. 10, 1865. 
E. T. Lorine, Esq. 

Dear Sir: I send you my note stamped; the date you will put 
on when you get the money. 

Campbell only went to Buffalo, and I saw him to-day. He was 
sick abed, but had just received a letter from his brother to sign 
the deed which he has made out by you. He said he should be out 
the next day and would attend to it. He looks poorly,’ indeed, 
and for that reason I did not press him; but I have no doubt that 
he would do it cheerfully. 


Truly, | CHARLES H. PALMER. 


If note is not right send it back, and I will give new one. 


Exuisit 119. 


Pontiac, December 11, 1867. 
E. T. Lorine, Esq. 

Dear Sir: | inclose the two notes. I should repeat my dispatch 
from Frue to you, if I did not believe you would have one direct 
from Frue. 

The contract with Edwards is made in my name only, and will 
not be completed under five months. I acted on the idea that land 
was cheap, and in five months we could not get it at all. We could 
sell half of this land for $10,000, and I am certain we ought to 
have it. 

The 8. P. is to be a great mine. The mill ought to earn now at 
least a thousand dollars per day. 


Yours truly, CHAS. H. PALMER. 
505 Q. You say you did not object to the charges for the 
notes when they had been properly used; did you ever ob- 
ject to any charges for notes, except at the time the accounts were 
received ? 

A. No, sir; 1 objected to the use of some of those notes, as they 
appeared in the account, because there were two notes that appeared 
there that ought not to have been there, and at the time those notes 
were used I had not a very correct idea of the accounts; I did not 
not have a proper knowledge of those accounts at the time they 
were used. 


z —~ te _—— pay = 


z — ae 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. $51 


Q. Then are not those two notes to which you refer the only ones 
to the use of which and the charge of which you objected? 

A. So far as I recollect. 

Q. You say in your testimony that at one time you signed fif- 
teen or twenty notes; will you please fix the time when you signed 
that batch of notes. 

A. I think that was in the winter of 1868. 

Q. What time in the winter? 

A, My impression is it was in February. 

Q. Who was present at the time when you signed that batch of 
notes ? | 

A. I don’t recollect of any one’s being present; signed in the 
office. 

Q. Mr. Burr present? 

A. Very likely; I don’t recollect. 

Q. Were the notes left with Mr. Burr, as clerk, for Mr. Loring ? 

A. Mr. Loring took those notes. ' 

Q. Was each one on a separate piece of paper, or on a blank 
sheet ? 

A. I don’t recollect whether they were or not. 

Q. Hav’n’t you spoken of them as blocks of notes, as if they were 
signed in blocks? 

A. I signed some fifteen or twenty at one time in the office ; 
that is, something like that. 

Q. And you think that was in February, 1868? 

A. I think it was; that is my impression. 
506 Q. Who requested you to sign so many notes ? 

A. Mr. Loring; I stopped before [ got through with 
those notes; he requested me to sign more. 

Q. And you signed all that he requested, did you? 

A. I did; yes, sir. 

Q. And you think that the amount was named in the notes, I 
understand you? 

A. I am not positive, but the amount of $5,000 might have 
been in the notes. They were blank notes in other respects. 

Q. That is, as to the payee were they blank, or were they all 
payable to Mr. Loring? 

A. No, they were not; they were blank, excepting there might 
have been the amounts. 

Q. I now come to Torch Lake, and I call your attention to it. 
Who made the purchase of this Torch Lake stock and property ? 

A. Mr. Sibley made that. 

Q. Did you not make it yourself? 

A. I only made it as Mr. Loring and the others made it. 

Q. What is the answer ? 

A. I only made it as one of the party, Mr. Sibley did that work. 

Q. You had nothing to do with it yourself? | 

A. Further than advising it as the others did. Iwas only one of 
the party. 
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Q. You had nothing more, then, to do with the purchase of the 
stock and property than Mr. Loring—and, who were the other par- 
ties interested ? 

A. Captain Frue was recommended 

@. Well, wait a moment—I mean in Boston? 

A. And Bigelow, and some others, and then there was a New 
York party. 

Q. You had nothing more to do with it than Bigelow ? 

A. Yes, sir; perhaps more than Bigelow. 

Q. You were simply an adviser in the matter, otherwise you had 
nothing to do with it? 

A. My relation was the same as the others. 

507 Q. You had no more active part in it than the others ? 

A. I did more work, but the purchase was actually made 
by Mr. Sibley. -He saw all the parties; he received the money, re- 
ceived the stock. I was not known in New York in the matter at 
all. 

Q. What was the gross amount paid ? 

A. For Torch Lake and the South Half? 

Q. Yes, sir. 

A. It was, I think, $23,700. 

Q. Did Mr. Loring authorize these purchases ? 

A. He did; yes, sir. 

Q. Did you at any time receive any directions not to continue the 
purchase, from him ? 

A. I received an intimation that it was not best to purchase any 
more, and I did not purchase any more, that is, I did not authorize 
any more, and there was no more purchased. ‘There was no stock 
purchased after Mr. Loring advised not. In fact, while I thought 
of getting some, I did not. 

. Look at that letter and see whether it was a letter that you 


wrote to Mr. Loring ? 

(Handing a paper to the witness.) 

A. Yes, sir. 

Q. You wrote that letter to Mr. Loring ? 

A. Yes, sir. 

Letter shown witness marked Exhibit 120, and offered in evidence, 
the following being a copy : 


’ 


New York, March 22, 1867. 
EK. T. Lorine, Esq. 

Dear Sir: I send check for $4,951.80, being the amount due on 
Hall’s, Anthony, and Bowen’s accounts. 

I could not get these funds in better shape and get them off to- 
day. 
The check of $2,500, of Sibley, was due Hall, and this goes in the 
payment of his bill. There was a large mistake in the charge of 
Ossipee stock to Mr. Hall. Itshould have been $1,388.32, or about 
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this, as I did not make the interest exactly. I have a tele- 
508 gram from you not to buy more land till all of the purchase 

to Bigelow is paid up. Ido not understand this. [ did not 
expect to buy more land, excepting about 4,000 shares of T. Lake ; 
but I do not mean to buy those quite yet. 

[ can do no more now in getting money here. I shall see how 
much more I ean do to-morrow. T do not know, on reflection, as 
I could do better in sending this money in this shape, as the checks 
are sure to be paid on presentation. 


Truly yours, CHARLES H. PALMER. 


Q. How was this stock and property paid for ? 

A. Torch Lake, you mean ? 

Yes; confining it now to that; Torch Lake and Penn—lI 
mean all of that that went together. 

A. It was paid for in using drafts on Grand Portage by Frue, 
$4,450, and the balance was paid for by drafts on Mr. Loring. 

Q. Who drew those drafts ? 

A. I drew them in favor of Sibley. 

Q. From what funds were they paid ? 

A. They were paid by funds furnished by the different individ- 
uals through Mr. Loring. 

Q. Did not Mr. Frue order the purchase of this property on his 
own account ? 

A. In the first place he wanted $25,000 invested for himself in 
this property; that is the first. That was by letter of December 
81st, 1866, I think. About the time of the receipt of that lettter he 
telegraphed, limiting the purchase on his account to $12,000 

Q. Wait a moment. Well, go on and finish your answer. 

A. But on consultation with Mr. Loring and Mr. Bigelow we 
did not think best to make a purchase specifically for any one indi- 
vidual, and we so decided, and so informed Captain Frue, and there- 
fore we made this purchase in behalf of the parties who took the 

stock finally. 
509 Q. When and where did you have the consultation with 
Mr. Loring and Mr. Bigelow upon that subject ? 

A. That was at the time of those letters, before the purchase was 
made 

Q. On the reception of the letter of December 31st ? 

A. Yes, sir; during the time of those letters. There was a tele- 
gram afterwards. I informed Captain Frue at the time of what 
decision 

Q. Wait a moment. Please answer my question. I am only 
asking about the time of this interview in Boston. Confine your- 
self to my question. When and where was this interview with Mr. 
Loring and Mr. Bigelow when this conclusion was arrived at? 

A. I don’t recollect any particular place; I don’t remember. 

Q. Did you meet Mr. Loring and Mr. Bigelow together and con- 
sult and determine upon that question ? 
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A. I don’t recollect that I did. I merely recollect there was such 
an understanding between those parties. 

Q. Did you consult with Mr. Bigelow upon that subject at that 
time ? 

A. I did; yes, sir: 

Q. Where? 

A. In Boston. 

Q. Was Mr. Loring present ? 

A. I don’t remember that they were together; they might have 
been, but I don’t recollect. 

Q. Did you consult Mr. Loring upon that question ? 

A. I did. 

Q. How soon after the reception of the letter of December 31st, 
did you receive a telegram from Frue limiting the amount to be 
invested ? 

A. It was very soon after. The date of the telegram was the 
14th of January. 

@. You have testified several times before in relation to this 
Torch Lake purchase, have you not? 

A. Yes, sir; I have. 
510 Q. You testified in the suit of Frue against Loring in 
1874? 

A, Tae. 

(. In the suit of 1877, and in this case ? 

A. Yes, sir. 

Q. Have you ever testified before to receiving such a telegram as 
you now mention from Frue? 

A. I don’t recollect that I have—at the same time—at that 
time 

Q. That is an answer to my question—that is an answer to the 
question ? 

A. Yes, sir. | 

Q. Were you not called upon to give all the statements in relation 
to the circumstances of the purchase ? 

A. That fact and the telegram was known to the counsel at the 
time. 

Q. That is no answer to the question, Mr. Palmer. If you will 
answer my question I will be obliged to you. 

A. I had designed to give all the facts that were material. 

Q. Were you not called upon to give all the statements in rela- 
tion to the circumstances of the purchase ? 

A. Yes, sir. 

Q. How came you to omit so important a matter as this qualifi- 
cation of the directions given by Mr. Frue? 

A. That was because [ was not asked the question, and it did not 
occur to me when I was talking about it. 

Q. Did you make that purchase in accordance with the directions 
with Mr. Frue? 

A. No; I don’t think I did, that is. 
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Q. Did you then inform me, Mr. Frue, that you refused to make 
the purchase in accordance with those directions ? 

A. I did; yes, sir. 

Q. How? 

A. By letter. 

Q. Do you know what has become of that letter? 

A. I do not. 
511 Q. Have you seen it since ? 
A. I have not. 

Q. Have you any copy of it? 

A. I have not. 

Q. Did you not, in your former testimony, in the Frue case, tes- 
tify that “the Torch Lake purchase was paid for by drafts that had 
been sent from Lake Superior by Frue, and that Loring sent it to 
you in New York”? 

A. If I did so testify I was mistaken. 

Q. Do you remember whether you did or not? 

A. No, I donot. I would (having now examined the facts and 
papers), [ would be correct now, when [ might not have remembered 
it correctly then. 

Q. Then you did not act upon Mr. Frue’s authority at all in 
making that purchase ? 

A. I did not; this is what was done; upon his recommendation 
it was purchased in the interest of all the parties who had it; at his 
recommendation. 

Q. What do you mean by his recommendation; his letter of De- 
cember 31st ? 

A. His recommending its being good property to purchase. 

Q. Do you mean his letter of December 31st? 

A. Not particularly; his other letters. There were several other 
letters in which he spoke of the value of the property. 

Q. You say you informed Frue that the purchase would not be 
made as he requested. Did you inform him in fact, how the pur- 
chase was made ? 

A. I did. 

Q. Did you have any correspondence with him upon the subject? 

A. I did; yes, str; he would have his share of the purchase. 

Q. Did you receive any letters from him upon that subject? 

A. I think I did. 

Q. Have you got them? 

A. I have not got them. 
512 Q. Do you know what ever became of your letters to him 
upon the subject. 

A. No, I do not; very likely they may be found. 

Q. Who determined how much stock Mr. Frue was to have in 
this purchase ? 

A. Well, Mr. Loring. 

Q. When and where was that determined ? 
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A. That I think was in his office. He made out bills I think ac- 
cording to the divisions that he made. 

Q. What was the amount that he determined Mr. Frue should 
have ? 

A. 2,600 of Torch Lake and 3,000 of South Half. There were 
two bills, one was of 3,500 and the other was 3,000, a difterent lot. 
There were bills of three thousand and thirty-five hundred of South 
Half. 

Q. Do you know of Frue’s ever having or claiming any stock 
under this purchase ? 

A. I know Captain Frue wanted it and expected to have it. 

Q. The question is whether he ever claimed it or had it? 

A. I don’t know that personally, but I never knew anything to 
the contrary. 

Q. When you received that letter of December 31, what did you 
do with it ? 

A. Gave it to Mr. Loring. 

@. Passed the letter over to him ? 

A. Yes, sir. 

Q. Was not this the fact, that you handed him a portion of the 
letter that contained the list of drafts, and that his clerk took a copy 
of that list of drafts from the portion that you handed him, and 
that the whole letter was not handed to him for perusal. 

A. That could not be, because Mr. Loring had access to all my 
letters with Frue, and I ‘made it a point to give him all the informa- 
tion which Captain Frue gave me. I designed to be very particu- 
lar about that. 

Q. Did you not nea A in 1874, in the Frue-Loring case, sub- 

stantially as follow 
513 Q. “Take the steer December 31st, 1866, w hic h was sent 
by William B. Frue, himself, which contains a list of drafts 
amounting to $25,000, will you please look at that and state whether 
you ever gave him'the original of, that letter, or ever gave him a 
copy of that letter. 

‘“‘A. My impression is that [ did, the sheet that contained the 
sums remitted; that is, my intention was to give him every one, and 
I believe I did. 

“Q. Why did you fail to give him the other sheets containing the 
other pieces of the letter ? 

‘A. I know of no reason why I failed to do so, unless it was that 


the amount I gave him was what I gave it to bien for; I know of 


no other reason. Mr. Loring copied merely the sums. 
4 Did you so testify ? 
A. Very likely I did. 

Q. And is that a true statement ? 

A. I don’t think it is a full statement, because at the time, not 
having considered these matters, I did not think of it. I have no 
doubt that I gave Mr. Loring all that letter, because I recollect dis- 
tinctly conversing with him upon the subject of that letter. 


—— 
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Q. Was not your memory fresher upon that subject in 1874 than 
it is now? 

A. Mr. Walker, it is not; that is, there is so much of this that 
you have to get from documents, that it brings back things entirely 
fumiliar to you. No one can be familiar entirely, with such a mat- 
ter as this, without investigation. 

Q. Did you not testify, at the same trial, in 1874, as follows: 


ts Q. You say that this $25,000 was forwarded to you by Mr. 
Loring trom Boston to New York; in what form was it forwarded 
in the “original drafts ? 
“A. In the original drafts. 
“(. Sent by Frue? 
“A. Yes, sir. 
‘*Q. These drafts were all payable to your order? 
“A. Yes, sir. 
“@. And forwarded unendorsed ? 
“A. Of course, if I received them in New York, which I think I 
did. 
*“@. Are you able to say that Loring opened that letter at all; 
that you did not receive it in the original letter in which Frue sent 
them ? 
514 “A. I would not say that; but [ would say this: I know 
that he did open some of them; I know that, because I 
recollect it. I would not say that he did not open all of them, for 
that might have come in the original envelope.” 


Q. Did you so testify ? 

A. Yes, sir. What purchase has that $25,000 reference to? 

Mr WaLKER. This same purchase. 

The Witness. Are you certain of that ? 

Mr. WALKER. Yes, sir. 

The Witness. You see there is a confusion there, because there 
was $25,000 that was sent in the Douglass purchase, in the original 
draft. | 

Q. Did you refer there to the Douglass purchase ? 

A. That only applies to that, because it does not apply to the 
other; because we know exactly now how the other was paid. 

Q. Then you say that testimony does not relate to Torch Lake? 

It does not apply. 

Q. Pid you intend to have it apply to the Douglass purchase at 
that time ? 

A. I would have to read that over. But if I did so state, the ap- 
plication is to the Douglass purchase and not to Torch Lake, be- 
cause it don’t apply to it, you know. 

Q. Didn’t you say, in relation to this Torch Lake matter in 1874, 
‘* 1 was made the acting man on behalf of the parties who had been 
concerned ”’ ? 


A. I did say so, and I[ had entirely forgotten that I did not appear 


in New York; that Sibley appeared in this business; I had over- 
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looked it entirely. Putting myself as principal when I was merely 
a secondary man. 

Q. Now, sir, you have said that your testimony there related to 
the Douglass purchase. Did you not, in 1877, testify, in relation to 
these drafts that were sent in the letter of December 31st, that 
‘ Loring gave these very Graite back to you for the very purpose 
for which “they were sent’ 

A. 1 don’t coat of saying so. 
515 Q. I will read the whole testimony upon that subject, and 
it bears directly upon the letter of December 81st : 


**Q. Did you deliver this letter to him? 

“A. I did, sir. 

‘*@. In what form were those remittances ? 

“A. They were drafts upon different mining companies for the 
most part, sometimes on bankers; but forthe most part on mining 
companies. . 

‘“Q. These drafts of different amounts ? 

“A. Of different amounts. 

‘*Q. In what form did you hand over the funds to Loring ? 

“A. The drafts were handed to Loring. 

*(. Exactly as you received them ? 

“A. Exactly as [ received them. 

**Q. You did not convert any of them ? 

“A, Except that I gave them back to him, to be used for the pur- 
pose for which they were sent.’ 


Q. Is that your testimony ? 

A. Yes, sir. 

Q. Does that refer to these drafts of December 31st? 

A. That is a general remark. For instance, there was $4,450 he 
gave me, which was used in the purchase of Torch Lake; and then 
there was some $18,000 or $20,000 given me which was used in the 
purchase of the Douglas property ; and those were all that I ever 
used in any way. 

Q. Do you not know that Mr. Frue sought by the aid of your 
testimony, in his suit with Mr. Loring, to recover for these very 
dratts that were forwarded to make this Torch Lake purchase ? 

A. No; I don’t think I know that. 

Q. You say that Mr. Loring saw your letter to Sibley in connec- 
tion with this purchase ? 

A. Yes, sir, [ said so. I know it was written in his office. 

Q. Will you state what passed between him and you in relation 
to that letter particularly ? 

A. I merely know that he approved of it. 

Q. Did you read it to him? 

A. I did. 

Q. Who was present? 

A. I don’t remember of any one being present. 
516 Q. Mr. Burr present ? 
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A. I don’t remember; I don’t remember of any one being present. 

Q. Any talk about it? 

A. L read it to him for his approval. Now, I would not do that 
kind of business and keep Mr. Loring ignorant of what I was doing. 

Q. Iam not asking you about what you would do. Iam only 
asking for the facts. You read the letter to him and he approved 
of it? 

A. I did. 

Q. You testified Mr. Loring corresponded with Sibley in refer- 
ence to this purchase ? 

A. I did. 

Q. What do you know about that? 

A. I know that he received letters from Loring in which it was 
referred to. I recollect that. 

Q. What else? 

A. Mr. Sibley had told me himself that he corresponded. I was 
myself in New York. 

Q. You say that Sibley told you himself that he had corresponded 
with Loring about Torch Lake ? 

A. Yes, sir. 

Q. What letters of Loring’s do you refer to upon that subject ? 

A. I simply speak from memory. For instance, I know that I 
received letters from Mr. Loring in relation to the stock which was 
purchased by Sibley and in Sibley’s hands. 

Q. I am not asking about your receiving letters. What I am 
asking is, what do you know personally about Mr. Loring’s corre- 
spondence with Sibley ? 

A. I know that Sibley said he had letters from him. 

Q. That is all you, | know about that ? 

A. ‘Yes, sir, I was in Sibley’s office, and I recollect of his having 
received letters from Loring; his speaking of his having received 

letters from Loring. 
517 Q. Then you only know that by bearsay from Sibley ? 
A. Yes, sir; I don’t remember myself of any letter that I 
saw; only I remember of my understanding that. 

Q. You know of Mr. Loring having any correspondence with 
Frue whatever upon this subject of Torch Lake ? 

A. No; I don’t know myself. 

Q. Did you not, in 1874, in the Frue trial, testify in answer to 
this question: “In the winter of 1866-’67, did you not, in New 
York, make a purchase of land, and purchase Torch Lake’ stock 
also, in which land and in which stock Frue had a share? A. I 
did; in which all the parties having been spoken of here had an 
interest.” Did you so testify ? 

A. I did. 

Q. You now say you did not make the purchase ? 

A. I don’t mean to be understood that I had nothing to do 
with it. 

Q. Did you not say at the same time: “ The land connected with 
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it was the adjoining land; the land was purchased by me and 
Sibley?” 
A. What land is that? 
The land connected with Torch Lake and Penn. 

A. I might have said so. 

©. Is that true? | : 

A. It is true just the same as it would be with the others who 
were in this pool. 

Q. Then you mean, simply, that you were indirectly interested in 
the purchase ; is that all you mean ? 

A. Yea, ae. -. 

Q. Is that all you attempted to swear to? 

A. Yes, sir; I was one among others. 

Q. But had nothing to do individually with the purchase ? 

A. I think that is understood. The work was done by Sibley. 
He saw the parties; I did not. 

Q. I now call your attention to some little items expended. You 

say that those expenditures—your expenses to Pittsburg, tel- 
518  egrams, things of that sort—were provided for by agreement. 

Will you.state precisely how those expenses were provided 
for—by what agreement and between whom ? 

A. Mr. Walker; I did not go to Pittsburgh; [ had no expenses 
to Pittsburgh; I paid my own telegrams; paid all my own ex- 
penses. 

Q. Do you say that Mr. Loring did not advance you fifty dol- 
lars ? 

A. No, sir; he did not advance me a cent. 

Mr. Seacer. Mr. Loring is the man who went to Pittsburgh? 

The Witness. Mr. Loring was the man who went to Pittsburgh. 
[ paid my own expenses; I paid my own hotel and traveling ex- 
penses; paid for my telegrams, and my telegrams were ten times 
what his were. 

Q. Did Mr. Loring go to Pittsburgh at your request ? 

A. No, sir. 

Q. You had nothing to do with it? 

A. I was simply one. Mr. Patrick, in Pittsburgh, owned some 
land adjoining ours, and Mr. Brigham owned some lands, and it 
was especially at the solicitation of Mr. Brigham that Mr. Loring 
went. What he went on was simply in the general line of these 
speculations. . 

Q. You testify in your testimony that there was a special agree- 
ment by which your expenses were provided for ? 

A. I meant this, that the $5,000 extra raised by assessment on 
Ossipee. one-half of that, $2,500, should be appropriated for paying 
these expenses and for paying for four hundred shares of donated 
stock. 

Q. You have not explained yet what you mean by this testimony: 
‘* These expenses were provided for by an agreement among the 
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parties to these companies.” What I ask is, when and where that 
agreement was made and what was it? 

A. That was decided upon immediately after the purchase of the 
Douglass property. The assessment of one dollar and a half, which 
would make $30,000, was put at that amount so as to make a sur- 
plus of $5,000. Lrecommended that myself; I planned it; I stated 

it to Mr. Loring and the others, and they assented to it. 
519 Q. What other parties ? 
A. Mr. Bigelow. 

Q. Any others ? 

A. Those were the principal parties; Mr. Brigham also. It was 
the only sensible thing to do; it was the only thing that could 
eventually be done. 

Q. Mr. Bigelow and Mr. Brigham assented ? 

A. Yes, sir. There was no dissent. 

Q. No, that is not the question. You say here there was an 
ugreement. I want to find out what it was. Brigham, Loring, 
Bigelow, and yourself were the parties to that agreement ? 

A. We were all consulted together about it. 

Q. These incidental expenses were to be covered ? 

A. They were to be covered by $2,500 by that assessment. 

Q. Accounts were rendered to you from time to time with these 
expenses in, were they not ? 

A. They were. 

Q. Did you object to the charge for these expenses ? 

A. I saw that account as I would see others. I did not suppose 
I had anything more to do with it than any other one. I never 
considered that my account. 

Q. You made no especial objection to it when it was rendered to 
you ? 

A. I had no occasion to. That was only a memorandum account. 
It was not supposed to be my account. 


520 In the Circuit Court of the United States for the Eastern 
District of Michigan. In Equity. 


CuaRLes H. PALMER, Complainant, 
vs 


Evisua T. Lortne and Cuartes A. Wetcu, Defendants. 


Deposition of Joseph W. Clark, taken at Boston, Mass., June 
5th, 1880, on the part of complainant. 

S. F. Seager, Esq., representing the complainant, and the defend- 
ant, E. T. Loring, appearing in person. 

Q. You are the gentleman, Mr. Clark, to whom Mr. Loring sold 
a block of Ossipee stock, are you not? 

A. Yes, sir. 

Q. How much of that stock did you ultimately obtain in the 
aggregate; you got the whole of it, did you not? 

A. No, sir; I never bought it. 
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Q. I don’t mean of Mr. Loring? 
A. No; I bought a majority of the stock, and the balance came 
in and was paid its dividends. I did not get it. 
Q. About how much did you purchase altogether ? 
A. A majority of the stock—ten or twelve thousand shares. 
Q. The entire property of the Ossipee was transferred to the 
Osceola subsequently, was it not? 
A. I don’t think the Osceola got the whole of that property. 
Q. Well, it got the greater portion of it, did it not? 
A. No; I don’t think it did. I think they got about half 
521 ~=— off ‘it. They took the valuable part of the vein, as I under- 
stand it; but I don’t think they got more than about half 
of the territory. If you had the sien “here it would show in a 
minute how it was divided. 
Q. That is immaterial. They took what was supposed to be the 
valuable part of the vein ? 
A. -Yes, sir; I think they got about half of it in territory. 
Q. What dividend was paid the holders of the Ossipee stock 
on the.transfer being made? 
A. Six dollars and a half. 
Q. Cash ? 
A. Cash. 
Q. Have you been connected with the Osceola, as a corporation, 
for the last few years ? $ 
A. Yes, sir. 
Q. In what position ? 
A. I have been president since its organization. 
Q. Are you familiar with the market price of that stock during 
the last few years ? 
A. 1 have been, as it came along; I can’t go back and tell. 
Q. State, if you please, the highest market quotations or sales of 
which you are aware made during the last year ? 
A. It sold at 47, and I think, perhaps, a little higher, but I don’t 
know of any sale higher that 47. 
Q. What has been the cost of that stock to the original corpora- 
tors, including all assessments, and excluding dividends ? 
A. It has been $22 a share in money. 
Q. What dividends have been declared ? 
A. There have been four dividends declared, one of one dollar, 
and three of one dollar and a half. 
Q. Have the dividends been about sufficient to equalize the in- 
terest account? |. 
A. I should think they would about offset it. 
Q. So, if I understand you, it leaves the net cost $22 a share? 
A. Yes, sir; it wouldn’t vary much from that. I have never 
gone into the details to figure the interest. 


522 Cross-examined by Mr. Loring. 


Q. What, in your judgment, was that Ossipee stock worth 
in the market when you bought it of me at $5 a share ? 
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A. QO, well, not half of that. There was no market value; it 
was purely nominal. 

Q. I mean what was the market value of the stock which I sold 
you at the time? 

A. Well, really, it was so nominal that it could hardly be said to 
have a market value. 

Q. Well, give us your idea? 

A. I doubt if it could have been sold for two dollars and a half 
a share, excepting with the control. 

Q. What number of shares did you pay a dividend of six dollars 
[and] a half to? 

A. The whole number-—20 ,000—every one. 

Q. You mean, informally,in the reorganization of the two com- 
panies ? 

A. No, sir; I mean actually; every certificate is in my drawer 
now. Every certificate has been paid six dollars and a half. 

Q. Six dollars and a half to the original stockholders of the 
Ossipee ? 

A. No, not the original stockholders. Let me qualify that. 

Q. To those original stockholders who did not avail themselves 
of the new organization ? 

A. There was no availing of the new organization. 

Q. Certainly there was. You organized the Osceola from the 
Ossipee ? 

A. No we didn’t, not as far as the individuals were concerned. 
The Ossipee property was sold, and there was no reorganization 
whatever. There was no right which any stockholder in the Ossipee 
had over any other stockholder. 

Q. Let me ask it in another shape Was any portion of the gen- 
tlemen who subscribed for the stock of the Osceola stockholders in 
the Ossipee ? 

A. I think so; it was like buying land of anybody else. 
523 Q. You have been asked the highest price of the Osceola 
stock; now, I wish you would give me the lowest price of 
the Osceola stock the last three years, since the organization ? 

A. Well, I can’t swear to anything more than I have got here on 
my book. I bought some of the stock at $10 a share; a large 
amount of it was sold at that, and I could have bought a great deal 
at even a great deal less than that, but I think it sold for some- 
where about $8 or $9 a share. 

Q. Are you aware that, some time previous to the purchase of 
this Ossipee stock by you, it was sold at public auction, after thirty 
days’ notice, for fifty cents a chare ? 

A. No, sir; I don’t think I am. 

Q. Will you look at that (presenting an auctioneer’s memovan- 
dum of sale) and see if you recognize that? You bought of me in 
March, 1872, ten thousand two hundred shares. 

A, Yes, at $5 a share. 

Q. Were you aware at the time you bought that stock that the 
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same stock had been sold, eighteen months previous, for fifty cents 
a share? 

A. I have no doubt [ was aware of it. There is no doubt that it 
did sell for almost nothing, it was so purely nominal all the way 
along, like a great many others—nearly all of them. 

Q. Mr. Clark, I would like to ask you what amount of debt you 
assumed of the ‘Ossipee Company at the time you purchased this 
stock; did you not pay me ten thousand dollars, or thereabouts, or 


become responsible to me for $10,000, or thereabouts, of the debt of 


the Ossipee company ? 
A. Yes, I paid some $10,000 or $12,000 for the Ossipee com- 
pany. 


Re-direct Hxamination. 


Q. Mr. Clark, was it not the fact that in the purchase from Mr. 
Loring you simply became responsible that the Ossipee 
524 should pay the debt which it owed to the Kearsarge ? 
A. I gave my personal obligation that the debt should be 
paid to Mr. Loring. 

Q. And it was subsequently paid, but it was paid by the Ossipee 
Company ? 

A. Yes, sir; from the property of the company. 

Q. Paid by the Ossipee itself, and not by you individually ? 

A. Certainly. 

Q. When did you become an officer of the Ossipee—about how 
long after the purchase you made from Mr. Loring? 

My impressions were that [ had been an officer a good while 
before—a director. 

Q. When did you become the managing officer and receive pos- 
session of the books—about how long after the purchase ? 

A. I don’t know that I have any means of telling that; Mr. Burr 
handed the books and papers over to me very soon after the pur- 
chase. 

Q. Is this the Ledger of the Ossipee Company, Mr. Clark ? 

A. Yes, sir. 

Q. Is this the Journal ? 

A. Yes, sir. 

Q. Are these the books handed over to you by Mr. Burr ? 

A. Yes, sir; the treasurer. 

(Signed) JOSEPH W. CLARK, 


CoMMONWEALTH OF MASSACHUSETTS, a 
County of Suffolk, City of Boston, §° 


Subscribed and sworn to before me this seventh day of June, 
A. D. 1880. 
Witness my hand and official seal. 
(Signed) JAMES W. CHAPMAN, 
A Commissioner for the State of Michigan. 


Re a ee 


er 
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25 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. 


-_ 


CHARLES H. PALMER vs. Evisua ‘T. Lorine et al. 


Testimony taken before Herschel Whitaker, special commissioner 
and notary public, at his office in the city of Detroit, on Novem- 
ber 50th, 1880, at 2 o’clock p. m. 

Charles H. Palmer recalled, and re-direct examination continued. 
Examined by Mr. Post: 

Q. I call your attention to the statement in your letter marked 
Exhibit 87, page 96, of the Boston testimony, dated November 7th, 
1870, to Mr. Loring. You state with reference to the notice of the 
auction sale of the stock, as follows: “ I said I received an envelope 
containing a notice of sale of stock, remailed at Houghton Septem- 
ber 26th, and received by me about the first of November.” What 
have you to say about that being correct—as to being the first of 
November ? 

A. The first of November? I was writing in November, and I 
should have said the first of October. 

Q. The conversation itself was in the early part of October ? 
A. About the 5th of Octoher; yes, sir. 

Q. Have you found an envelope and a copy of the notice of sale? 

A. Yes, sir; I found the other notice. 

526 (). That notice was the letter that was enclosed in that en- 

velope (handing an envelope to the witness )? 

A. Yes, sir. 

Q. Is that notice or letter the one referred to in Exhibit 87? 

A. No, sir; this is not the one. 


' 


It is conceded that the notice is the same as Exhibit No. 83 (being 
a printed notice of sale of stocks by Henshaw & Bros., auctioneers), 
and the envelope is offered in evidence and marked Exhibit 121. 

The envelope is directed to Mr. Charles H. Palmer, Houghton, 
Mich. The “ Houghton, Mich.,” is erased, and the letter is re- 
directed to Silver Island, Canada. The envelope is post-marked 
“ Boston, September 12th;” also, “ Houghton, October 5th or 8th.” 
It has on the upper left-hand corner the printed card of Lafayette 
Burr. 


Q. Were the letter and the account I show you received about 
the date of the letter? 

A. It was; yes, sir. 

Q. It is in Mr. Loring’s handwriting ? 

A. In Mr. Loring’s handwriting; yes, sir. 


Offered in evidence, and marked Exhibit 122, the following being 
a copy : 
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Exurpit 122. 


OFFICE OF THE ADAMS MINING CoMPANY, 
| 31 KILBY STREET, | 
| Boston, October 13th, 1870. 
C. H. PALMER, Esq., Houghton. 
DeaAR Str: I enclose herewith your account current, made up to 
30th September, and copy of the account sales made by Henshaw 
Brothers, auctioneers, of the collaterals left in my hands as security 
for your indebtedness to me. 
The payment of the balance due on this account, say $10,992.53, 
I beg you will give your immediate attention to, and oblige. 


Yours, E. T. LORING. 

527 C. H. PALMER, In Account witH E. T. Loria. 

1869. : 
Dec. 31, To am’t, as per bill rendered -.......-.-..-. $16,181 36 

1870. : 
Apr. 30, To int. on $16,181.36, 4 mos., at 8 per Ch..nn02 431 52 
Aug. 31, " 16,612.88, “ 8 sartitcaigh 443 O1 
Sept. 30, 4 17,055. 89, = YF eee 113 71 

$17,169 60 
Cr. 

By uet result of sale Of C0il. 800, s.c.sccccccncescesee | 66177 U7 


$10,992 53 

Boston, Sept. 30, 1870. 

A letter is shown to the witness, bearing date January 17th, 1867, 
purporting to be written by Mr. Loring to William B. Frue, at 
Houghton, in which occurs the following passage, which is put in 
evidence, by consent, in place of the whole letter: 


“Mr. Palmer informs me that the Lantern stock, as he terms it, is 
to be a direct gift to the parties. I allude to it only for the purpose 
of calling your attention to the assessments. I presume the parties 
receiving the stock will gladly pay these, as the funds go directly to 
the treasury to meet the expenses of developing the property, which 
we expect, of course, will add greatly to the value of their stock. 
If | am wrong in this, however, advise.” 


(A paper is here shown to the witness. ) 


Q. Did you receive that letter from Mr. Loring about the time of 
its date? 
A. Yes, sir; I did. 
The paper is dated October 20th, 1870. 
| Q. Is the letter in Mr. Loring’s handw riting? 
iif A. Yes, sir. 


Paper is offered in evidence,and marked Exhibit 123. 
Objected to as incompetent and irrelevant. 
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528 Exureit 123. 


ADAMS MINING CoMPANY, 
TREASURER’S Orricer, No. 31 Kixpy Sr., 
Boston, Oct. 20th, 1870. 

. H. Pater, Esq., Pontiac. 

Dear Str: On hearing from you in. Detroit that the 200 shares 
Ossipee stock loaned you had been used for the settlement with the 
parties to whom Capt. Frue donated certain stock for aid in his 
efforts to discover Lantern, and to quiet them in regard to what was 
done. The amount promised by Capt. Frue was 400 shares. You 

cannot have forgotten that it was understood from the beginning 
that, inasmuch as Frue had promised the stock, assessments fully 
paid, that it was expected ok anticipated that the company would, 
by its directors, vote to reimburse you the cost of this stock, the cost 
of land and assessments having, by the arrangement between you 
and the subscribers, been charged in your account. 

Now, the ground T take i is, you having effected a settlement with 
these claimants for 200 shares, you are, in equity and justice, enti- 
tled to the cost of the stock to the extent of the 200 ‘shares used. 
Hence, on my return, [ made out against the company,in your name, 
account for the amount due, with interest. In conversation with Mr. 
Bigelow, he says he has forgotten the circumstances, and wants a 
statement from you, setting forth the correctness of the account pre- 
sented and herewith inclosed. This I want you to indorse as ap- 
proved, because I know it is right.. Then I wish you to write to the 
treasurer a letter explanatory of the origin of this demand. The 
ground I have taken is that, though the 400 shares was promised, 
you have effected a compromise settlement for 200 shares, and it is 
no use to ask for any more. The fact of my having loaned you the 
stock does not effect the merits of the question at all; therefore no 
need to say anything about it whatever. This bill, if approved, will 
reduce your indebtedness to me, on the first day of October, $1,280.67. 

[ admit that this alone is not valid ground for approval. In 
529 connection with all the facts pertaining to it, | think you will 
not fail to sustain the views | have taken, when you Glan to 
your recollection all the circumstances of the case. An early reply 
will oblige— Yours, 3 
K. T. LORING. 
OsstPEE MininG Co., To C. H. Parmer, Dr. 
1870. 
Oct. 1, For 200 shares Ossipee stock donated to sundry 
arties at the Lake, for services rendered, at 
$483. BE: Cio etnecancsnenes exam $1,032 67 
Oct. 1, For int. on 400, cost of NS a 94 00 
. . ass’ts at $3.50 per shr. $700,00 
from Feb. 1, 1867, to date, at 6 per cent., three 
VORER, GUND HIND visi cen swcas cnenntincnin 154 00 


$1,280 67 
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Q. I call your attention to Exhibit 87, on page 97 of the Boston 
testimony again, being Mr. Palmer’s letter to Mr. Loring, dated 
November 7th, 1 870, in which it refers to Mr. Loring’s letter of the 
20th. I will ask you whether that refers to the letter last introduced 
in evidence? 

A. Yes, sir. 

-‘Q. I call your attention to the fact that Exhibit 87 in the last clause, 
says: “I return the account with such remarks as you can show to 
Bigelow.” I will ask you first whether that account there referred 
to, is the account enclosed in the letter of October 20th ? 

A. Yes, sir; it is. 

@. And whether, in this connection, with this letter Exhibit 87, 
there was an account as there stated and a letter to Bigelow, to be 
shown to him? 

A. There was; yes, sir. 

. Have you a copy of that letter? 

A. I have a copy; yes, sir; there is a draft of the letter of the 7th, 
and also of the remarks to Bigelow. 

®. You mean the letter Exhibit 87? 

A. Yes, sir. 
530 Q. And also the letter to Bigelow which accompanied it? 
A. Yes, sir. : 

. Whether this letter to Bigelow was enclosed with the other to 
Loring? 

A. It was; yes, sir; that is one of the very few copies that I had. 

Mr. Post. We offer this copy of the letter addressed to Bigelow. 


(. The copy of these two letters, as you produce them here now, 
are on thesame sheet ? 

(). Yes, sir. 

Said copy introduced in evidence, and marked Exhibit 124. 


Exuipirt 124. 
Pontiac, November 7, 1870. 
H. Bieerow, Esa. 

DeaAR Str: The 200 shares of Ossipee stock given to Frue for John 
Peters and King, were agreed upon in the organization of the 
company. ‘They were promised them by Capt. Frue to keep them 
quiet, as the men in the night had tracked Frue, and become ac- 
quainted with his operations. I sent for the stock and gave it to 
Frue for this purpose. 


Truly yours, 


CHAS. H. PALMER. 


Q. This copy of the letter to Bigelow, which has just been intro- 
duced, is not a letter press cooy ? 

A. No, I never had letter press copies and only very few indeed 
of any that I retained. 

Q. Now I call your attention to Exhibit 109, page 228 of the Bos- 
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ton testimony, being the letter from Mr. Loring to yourself, dated 
November 11th, 1870, and to the reference at the beginning of that 
letter, to a letter from you, of the 7th; I wlll ask you whether that 
letter there referred to is the letter of the 7th, enclosing the Bigelow 
letter? 

A. Yes, sir; it is. 

Q. Exhibit 109, as put in, purports to be a letter press copy ; 
531 I hand you the letter and ask you if that is the original of 
that letter. 

A. Yes, sir; this is the original. 

Q. Does this original contain any matter not in the letter press 
copy, in Exhibit 109? ) 

A. Yes, sir; it contains a marginal remark. 

Q. Is that in Mr. Loring’s handwriting? 

A. Yes, Sir. 


Mr. Post. The marginal remark is the conclusion of a sentence. 
The complete sentence would be as follows, including the marginal 
note: “This bill was made out precisely as all bills were against 
those to whom you allotted the stock, you having assumed the pay- 
ment of the land and collected from each the amount or cost of 
stock which each received, or rather I did as your attorney, acting 
under your instructions, as your account will show.” 


Cross-examination. 


Q. When did you receive the letter of October 13th, with the ac- 
count enclosed therein ? 

A. I received it about the time it was written. 

Q. Did you reply to that letter. 

A. I have not now any recollection ; I presume I did, but I have 
no recollection upon it. 

Q. And if you replied you don’t know what you replied ? 

A. No; I don’t. 


532 In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 
CuaArLes H. PALMER vs. Evisua T. Lorrnc and CHARLES A. WELCH, 
Elisha T. Loring, having been duly sworn by William F. Grubb, 
justice of the peace, deposed as follows, in answer to interrogatories 
propounded by Edward D. Sohier, Esq., counsel for defendants: 


Q. Have you ever seen or been made acquainted with the con- 
tents of a deposition recently given by Mr. Palmer, the complainant 
in this case? 

A. I have. PS 

Q. Please state whether or not you ever at any time, directly or 
indirectly, authorized or directed Mr. Palmer to purchase certain 
property known as the Torch Lake and Penn property, which is 
referred to in the testimony in this case? 

47—814 


oO ELISHA T. LORING ET AL. V8. CHARLES Il. PALMER. 


A. I never did. On the contrary I remonstrated against the 
purchase. 

Q. Please state whether or not Mr. Bigelow, Mr. Palmer, and 
yourself ever consulted together and arranged as to the purchase of 
this propery, and directed Mr. Palmer to make it. 

A. A meeting of that kind never took place to my knowledge. 
Mr. Palmer-had some conversation with me, but what with the 
others I know not. 

Q. I want to ask you, Mr. Loring, whether at the time 
533 you paid the drafts which were drawn on you by Mr. 
Palmer for the purchase of this property any funds had been 

put into your hands by what are called the Boston parties? 

A. No, sir. 

Q. How were the drafts paid ? 

A. I paid Mr. Palmer’s drafts, which he gave in New York for 
the purchase of that property, from funds which had been re- 
mitted by William B. Frue. 

Q. Did you at the time of the purchase, or at any time afterwards, 
have any correspondence with Mr. Frue in regard to making the 
purchase of the Torch Lake and Penn? 

A. No, sir; not in connection with .the purchase or at the time 
of the purchase. 

Q. Did Mr. Frue ever call on you, in writing or otherwise, for a 
statement of any interest or claim he had in said purchase? 

A. No, sir; he did not call on me in writing at any time for such 
interest ; but in 1869, while in Houghton, he made a demand on 
me for his interest in those stocks, in connection with alt stocks 
then in my hands held as collateral sec urity. 

Q. Do you mean that he named these stocks, or called on you for 
all stocks? 

A. He called on me for all stocks; made no special reference to 
these stocks. 

Q. Did you have any knowledge in regard to the expectations or 
desires of Mr. Frue in regard to his expecting or having any inter- 
est in this purchase of the Torch Lake and Penn except what you 
received from Mr. Palmer? 

A. No, nothing further than what was conveyed at the time of 
the purchase. I knew nothing further of Mr. Frue’s expectations 
than what is conveyed in his letter of December 31, 1867. 

Q. Letter to whom? 

A. To C. H. Palmer. 

Q. Please state whether anybody, and if anybody, who, fixed 
the amount of stock which Mr. Frue was to have in the Torch Lake 

and Penn? 
534 A. Charles H. Palmer. The amount allotted to all the 
parties who had any interest was given to me in my office by 
Charles H. Palmer, and are now in the hands of Mr. Walker. 
Q. Have you seen a certain letter connected with the complainant’s 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 371 


testimony in this case, which purports to have been written by him 
to Mr. Sibley, and to be dated March 14, 1867 ‘ 

A. No, sir; I have no recollection of having seen it until I saw a 
copy in Mr. Palmer’s testimony. I had no knowledge of the letter 
until that time. 

Q. Did you ever have any correspondence with Mr. Sibley with 
regard to this purchase of the Torch Lake and Penn? 

A. Never. 

Q. Please state the marketable value of the Adams stock, which 
is referred to.in the testimony in this case, at the time when the 
auction sale took place in 1870? 

A. I have no knowledge of any reliable marketable value more 
than can be found in the report of that auction sale, it having been 
advertised two months previous to the sale. After the auction sale 
referred to, sometime subsequently, I should say, after the failure of 
the South Pewabic Company, there was no marketable value to my 
knowledge until the time of the sale of this property, which was 
bought and united with the South Pewabic. It then had a market- 
able value; in fact, it was sold for $1.66 a share. 

Q. Whether or not Mr. Palmer at any time made any objection 
to you in regard to the charge which you made against him for the 
payment of the assessment on his and on Mr. Frue’s Adams stock ? 

A. He made no objection to my accounts as rendered for a period 
of time, and the first objection was made on the Exhibit 103, which 
was produced at my examination last season, though his accounts 
had been rendered for some time previous and no objections had 

been made to them. Previous to that exhibit I have no 
535 knowledge of Mr. Palmer making any objections to the 
assessments made against him on the Adams stock. 

Q. In your last answer, when you used the word “exhibit,” do you 
mean at the time when it was annexed to your deposition, or at any 
other time? 

A. The time it was annexed to my testimony, when taken in your 
office. 

Q. When you were examined on the former occasion, you stated 
that this exhibit was in the handwriting of one Atwood, once a 
clerk in your employ? 

A. Yes, sir. 

Q. State whether or not you knew of his making out the said ex- 
hibit or statement. 

A. I have no recollection. 

Q. Whether or not you handed the same to Mr. Palmer, or knew 
anything about it; and if so, state all the conversation that took 
place at the time. | 

A. I knew nothing about or in relation to it, but Mr. Palmer was 
frequently in my office, and sometimes did his own writing there, 
and had the clerks write for him there. I knew nothing of this 
transaction. 

@. Where is Mr. Atwood now? 


Be ee Ey Spee ae oo 5 Sera sar a ne 
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A. In Chicago, the last information. He has been a resident of 
Chicago for some time past. 

Q. You have read Mr. Palmer’s testimony, taken in the case, in 
reiation to an arrangement made about paying his incidental ex- 
penses out of the assessments on Ossipee stock? 

A. I have read it carefully. 

Q. What can you say in regard to any such arrangement being 
made? 

A. There was no such arrangement made that I have any recol- 
lection of whatever—in fact, the assessments paid on that stock all 
went into the hands of the treasurer. The directors of the Ossipee 
Company voted $2,500 to Mr. Palmer in the expectation that that 
donation was to cover all his incidental expenses. 

Q. Did you and Mr. Brigham and Mr. Bigelow and Mr. Palmer 

at any time have any conversation or meeting at which it 
536 was agreed that the incidental expenses incurred by Mr. 

Palmer and others should be paid out of such Ossipee assess- 
ments ? 

A. No, sir. ) 

Q. Please state whether Mr. Brigham is living now. 

A. No, sir; his brother informed me that he died in 1868. 

Q. Do you know where Mr. Bigelow is? If heis not here, do you 
know when he is expected to return? 

A. He is now in Europe, and his son tells me that he expects his 
return In the spring. 

Q. Have you read Mr. Palmer’s testimony in relation to the fifty 
dollars charged in your account for expenses to Pittsburgh ? 

A. I have; very carefully. 

Q. Please state whether or not it is true that you made any jour- 
ney to Pittsburgh at that time in connection with said Palmer’s 
business ? 

A. I did not—in fact, have not been at Pittsburgh since 1863. 

Q. To whom was said fifty dollars actually paid, and by what 
authority was it charged in Mr. Palmer’s account? 

A. It was paid to Mr. Palmer in person, who instructed me to 
charge it to his account. | | 

Q. Did Mr. Palmer ever give you any instructions in regard to 
the money paid to Mr. Bigelow, and did he ever object to the charge 
of that money to him? 

A. He authorized me to settle the balance due Mr. Bigelow and 
charge the same to his account. I never heard any objections until 
his testimony was taken. 

Q. Did you, at the time of the commencement of the land ac- 
count, or at any other time, agree with Mr. Palmer to furnish any 
money he needed in the transactions connected with said land ac- 
count? 

A. At the time, or about the time, the purchase was made of the 
Mineral Land Company there was an agreement with Mr. Palmer 
that I should make the advances named for his interest and 


? 
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537 ~that of his associates in those companies, holding the same 
as collateral security. 

Q. Did the Torch Lake and Penn have anything to do with what 
we call the Land Company purchase ? 

A. No, sir; in fact, to use Mr. Frue’s own language, it was an out- 
side concern, not contemplated when I made this agreement. 

Q. State whether or not, in 1860 or 1861, Mr. Palmer directed you 
to sell Franklin stock, and whether or not you refused or neglected 
to sell it, so that it resulted in a loss to Palmer, and whether or not 
in consequence of this transaction you made any arrangement to 
advance him money for any purpose ? 

A. In 1861 or 1862, or maybe a little latter, 1 had had connection 
with Mr. Palmer for some time in the Franklin stock, and it was 
sold at that time on his instructions, for which I settled with him 


“1S Bed 


in full, whereby he realized some $35,000 profits, with little or no 


capital, and neither at that time, or any subsequent time, did Mr. 
Palmer claim any right to advances from me by reason of that sale. 

Q. There is a letter of yours dated October, 20, 1870, appended to 
the last testimony of Mr. Palmer, relating to 200 shares of stock. I 
want you to state now what was your purpose in writing that letter, 
and in recommending him to present a claim for that to the com- 
pany ? 

A. My purpose was, that with his endorsing a bill that I had 
remitted him against the company for this stock, the company were 
ready to pay it. I was aware that Mr. Palmer and Mr. Frue had 
made promises to their friends to give them so much of this stock, 
for which the company was to pay; but the company had no stock 
of their own, nor could not legally hold any ; and when Mr. Palmer 
asked me for this stock, or a proportion of it—200 shares—I replied to 
him that I would loan him this stock, to enable his friend Frue to 
settle that stock at the Lake, relying on his honor to reimburse me 
by approving of my bill,so that it could be collected of the company, 

the company then being in funds to pay the bill, and would 
538 have paid it had Mr. Palmer, as director, approved of it, which 

he refused to do, as my correspondence with him will show, 
though I advised him that the amount would be placed to his credit 
in my account. 

Adjourned to Friday, December 10, at nine and a half o’clock. 


Boston, December 10th, 1880. 


Oross-Examination by S. F. Seager, Esq., Counsel for Plaintiff. 

Q. Mr. Loring you stated yesterday that you were not consulted 
in reference to the purchase of the Torch Lake and Penn property. 
You knew from time to time, however, as those purchases were made, 
did you not, what the money that was being drawn from you was 
to be expended for? | 

A. Oh, certainly, I knew what it was to be expended for, but I 
think I did not state that I was not consulted in the first instance— 
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that is, let me qualify that. After the commencement of that pur- 
chase, I remonstrated with Mr. Palmer against his continuing any 
further to the extent that he was desirous of doing, because he was 
in New York and made some purchases before I was aware of it. 

Q. You were advised of all the purchases that were made? 

A. Certainly. 

Q. And either at or about the time of the purchases, or very shortly 
thereafter, you assented to them, did you not, and took your propor- 
tion of interest in the purchases that had been made? 

A. I assented to them at that time, and took my proportion. I 
think I should add that I did this at Mr. Palmer’s urgent solicita- 
tion, against my own intentions and wishes. In other words, to pre- 
vent any dispute between us, because the funds remitted by Mr. 
Frue through Mr. Palmer were in my hands at that time, and to 
have rejected the payment of those drafts, would have led to a quar- 
rel which would have been embarrassing. 

Q. You have said that you received those funds from Mr. Frue 

through Mr. Palmer, and that this was an outside transaction. 
539 You remember that in your testimony last summer, there was 

introduced your general account, spoken of as the “omnibus 
account.” Those funds were all credited in that account, and paid 
out from that account, were they not, just as all the other moneys 
were? 

A. I think they were. I should explain, however, that in the 
origin of the business I treated Palmer and Frue as one person, as 
co-partners; that is, in the origin of the land account. I acted on 


the supposition that Frue and Palmer were co-partners—that they 


had one interest. 

Q. Do you not know, as a matter of fact, that Mr. Frue, in both 
of the trials had in Detroit, charges himself giving you credit, with 
the cost of his interest in Torch Lake and Penn? 

A. No, sir; I don’t. I want to make one remark, that I am not 
so positive as to the trial in 1874, although I have a copy of the 
account; but my impression is that he gives me no credit in either 
1874 or 1877 for the cost of that stock. 

Q. Is Mr. Sibley now living? 

A. No, sir; at least I understand not. To the best of my recol- 
lection he died in Detroit some years ago. 

Q. You state that Mr. Palmer made no objection to your paying 
the assessments on his and Mr. Frue’s Adams stock ? 

A. I should qualify that. What you call Mr. Frue’s stock I 
treated as belonging to Mr. Palmer. Mr. Palmer made no objections 
to my paying the assessments on 1,420 shares of stock standing in 
my name as trustee. 

Q. Do you wish to be understood that you did not know that Mr. 
Frue had any interest in it at all’ 

A. Mr. Palmer told me that stock, a portion of it, belonged to 
Mr. Frue, but gave me no authority to transfer it to Mr. Frue’s ac- 
count, but admitted the correctness of my account where I charge 
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the assessment. Mr. Frue had other stock in the Adams besides 
this. 

Q. The whole amount of this stock, 1,420 shares, stood not in Mr. 
Palmer’s name, but in your name as trustee ? 

A. As trustee, and treated as Mr. Palmer’s stock. 

Q. You were informed by Mr. Palmer, were you not, that 420 

shares of it did belong to Mr. Frue? 
540 A. He might have made a remark something of that kind 
in my office; I cannot recollect distinctly; I have no par- 
ticular recollection of it; but he took no measures to warrant my 
transferring it to Mr. Frue’s account. 

Q. You recollect that he told you a portion of the stock belonged 
to Captain Frue, do you not? 

A. Yes, sir; I recollect his stating that Mr. Frue owned a portion 
of the stock, he knowing at the same time that it was treated as his 
and the assessments charged to him. I ought to add one word fur- 
ther. This fact that Mr. Frue owned a portion of that stock was 
not told me until the company were likely to prove worthless and 
in failing circumstances. That should be known. He put it off to 
so late a date that the company had little or no value when he 
made it known that a portion of it belonged to Mr. Frue. I recol- 
lect that distinctly. 

Q. Mr. Loring, there was some testimony offered last summer, 
and I wish to ask you a question which was then omitted. Where 
are the South Pewabic books now? 

A. They were transferred to the parties in New York who bought 
the property. 

Q. To what party? 

A. I am mistaken about that. They had such portion of the 
books as they chose, but the larger portion of them that remained 
after the fire in Boston were removed to East Boston, and there 
burned up in 1873. That is my recollection. Such portion of 
them as is not in possession of the Atlantic Company at present was 
burned up. 


541 +#In the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


CHARLES H. PALMER, Complainant, 
v8. 
ExvisuHa T. Lorine e¢ al., Defendants. 

Testimony taken before Herschel Whitaker, U.S. Commissioner, at 
his office in the city of Detroit, March 30th, 1881, at 4 o’clock 
p. m., at Detroit, Michigan. 

Appearances—Mr. Hoyt Post and S. F. Seager for complainant ; 

Mr. C. I. Walker for defendant. 


It is mutually stipulated between the parties to the above entitled 
cause, that either party may have taken down by the commissioner 
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such of the testimony of William B. Frue and Charles H. Palmer 
as was given in the case of Frue vs. Loring, on the hearing occurring 
in the U. 8. circuit court, 1874, and also on the trial of 1877, as may 
be desired ; such testimony to be taken subject to all objections for 
relevancy and competency. This agreement is intended to super- 
sede the stipulation about this testimony heretofore on the record. 


Counsel for defendant Loring introduces in evidence the testimony 
of Wm. B. Frue, taken on the trial of 1874, as follows: 

Q. But during the fall and winter of 1866 and 1867, were you 
interested with Palmer in other real estate speculations than those 
connected with this transaction ? 

A. In the winter and fall of 1866 and 1867 I sent money to 

Palmer, requesting him to make some purchase for me. 
542 ~° Q. Were you not interested in purchases made by him— 
negotiations made by him? 

A. I was afterwards interested. 

Q. I mean transactions carried on during the fall and winter of 
1866 and 1867? | 

A. I became aware of the fact that Mr. Loring and Charles H. 
Palmer were going on to purchase land in Penn, or Torch Lake, and 
the south half of sections 35 and 36, in which it was represented by 
letter that I was to have an equal interest with Loring and Palmer 
in the amount of stock and land purchased in that particular 
locality. 

Q. They did purchase lands there, did they not? 

A. They purchased lands and they purchased stock. 

Q. When did you become aware of this? 

A. In the winter; probably in December or January—more 
likely the last of December. 

Q. Land, you say, on section 24? 

A. I recommended the entering into contract for lands on section 
24. 

@. And some other lands? 

A. I think I have already stated Penn or Torch Lake; they both 
mean the same. 

Q. Were these lands purchased ? 

A. There were no lands that I am aware of, except the south half 
of sections 35 and 36, and I called on Mr. Loring to make out a 
statement of my interest in those lands, and if there was anything 
due I would pay it. 

Q. Is this section 35 or 36 the same as Penn or Torch Lake? 

A. It was originally organized under the name of Torch Lake, 
but Penn was a name given to designate it. That was organized on 
the north half of section 35 and 36, or rather Penn was, and I think 
Torch Lake embraced the whole of this section. 

Q. Then those lands did not go into these adventures connected 
with these Kearsarge and Ossipee mining companies? 

A. No, not to my understanding. 
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Q. Mr. Noble referred to a letter yesterday written by you, signed 
by you, under that date, December 31st, 1866, which purported to 
enclose $25,401.48, and commencing as follows: ? 

‘Enclosed please find drafts on account of land, to be applied on 
purchase of lands in sections 34 and 10.’ 

Now, sir, what were these moneys sent for, that $25,000? 

A. Not all of the $25,000 sent. There is a letter which qualifies 
that. 

Q. Where is the letter which qualifies it? 

A. I think it can be found if the letters are produced. 

Q. Will you find it? 
543 A. I may be able to find it—that is, ny an examination of 
the letters. 

Q. When was the letter which qualifies it written? 

A. About the same time—that is, I think there is a letter quali- 
fying it, but I do not dispute the statement made there, but I merely 
put in that it was qualified. I have already stated that I did send 
money to Charles . Palmer for the purpose of investing, outside 
of the arrangement that I had made with him: when he left the 
Lake. | 

Q. Have you not charged some of the moneys on your bill of 
particulars in this case’ : 

A. Mr. Palmer disobeyed my orders; did not buy the land or 
stock, as ordered, but passed the money into the hands of Loring, 
as on the former agreement or arrangement made with him. 

Q. Don’t you know, as a matter of fact, that the very land men- 
tioned in this letter was purchased by Palmer, and he drew on 
Loring for the money to pay for it? 

A. I don’t know that he drew on Mr. Loring for the money. 

Q. Do you know that it was purchased ? 

A. I believe it was purchased—that is, I have reasons for believ- 
ing. I know from Mr. Loring’s statement of accounts that have 
fallen into my possession. 

Q. That he furnished the money? 

A. That they furnished the money. 

Q. That Loring furnished money to pay for this very land? 

A. That the land was purchased. I don’t know that Loring fur- 
nished the money. . 

Q. From what source do you suppose Palmer obtained the money 
to pay for that land, if he purchased it? 

A. It appears about the time he commenced the purchase of that 
land, I should judge from the only evidence in my possession 

Q. You must not state what you should judge. Answer my ques- 
tion. From what source do you suppose Palmer obtained the 
money to pay for the land referred to in the letter, that he pur- 
chased ? 

A. I cannot tell what source. 

Q.. You did not expect him, as I understand you now, to pay that 
money over to Loring? 
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A. I did not; I expected him to apply it as I directed; but it was 
considered too good a thing to have that amount of interest in it 
for myself, and ‘it was so arranged betw een the parties, Mr. Loring 
and Mr. Palmer, to go on and purchase, and give me a third inter- 
est of what was purchased in the enterprise; and about that time 
Loring and Palmer formed themselves into a company of two 

Q. Stop right there. I am not asking about that. I do under- 
stand you now to concede that the land referred to in this letter was 
bought and the money to pay for it was furnished in the same way, 

through Palmer? 
544 A. Who furnished the money to pay for it, or who bought 
it, [ am not prepared to say. 

Q. Hi: id you an arrangement or understanding with Palmer be- 
fore this letter was written, as to the purchase of these lands men- 
tioned in it? 

A. No—that is, before sending the money I had requested, or, 

rather, urged, to 0 on in joint account—that is, Loring and several 
others to go in and purchase this land, and I think I requested a 
certain interest in it; but during the time there were no movements 
made as to satisfy me, and I was inclined to think that they would 
not purchase ; hence I gave an express order to purchase. 

7 When? 

. The date of that letter. 

") How did you give it? 

A. By letter. 

Q. Have you a copy of that letter in your letter book ? 

A. I must have a copy of it. I must have the original. 

A. Letter written to Palmer ? 

A. Yes. 

Q. If you have the original, I wish you would setiaies it. 


(Witness produces a letter dated December. 31.) 

Q. This is the original of the letter which has been read from the 
press copy? 

A. Yes, sir. There is another letter. 

Q. You can drop that for the present, if you cannot find it. 

A. I have not looked very carefully. 

Q. Wher was the arrangement of the purchase of lands men- 
tioned in this letter of Dec. 31 entered into? 

A. I had recommended the purchase of them sometime before— 
that is, recommended the purchase of a certain interest in those 
lands. 

Q. Before you sent this money to purchase that, you had some 
definite arrangement, had you not? 

A. No definite arrangement. I sent the money because I had the 
belief that Mr. Palmer, Loring, and the others would not be willing 
to purchase, and I wished to invest so much in that property. 

Q. Did you give him any instructions as to what you would want 
done with this money, except this contained in this letter? 
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A. I gave other instructions. 

Q. When? 

A. If I knew exactly the date, I could turn to it—look new and 
find it. 

Q. Has that transaction, with reference to the purchase of lands, 
mentioned in this letter of Dec. 31, ever been settled between you, 
Palmer, and Loring? 

A. It has not been settled. 

545 (). It remains still unsettled ? 

A. Yes, sir; I have dropped it, because I could not get any 
statement in accordance with the agreement when [ got stock. 
There was stock in the concern purchased. 

(). Stock in the Torch Lake? 

A. Yes, sir. 

®. Were the other transactions to be settled ? 

A. I suppose Mr. Loring would have been the proper person to 
have settled, or else 1 would not have made the demand on him. I 
requested Mr. Loring to render me a statement showing my interest 
and the cost of it. I have the letters. This money mentioned in this 
letter of Dec. 31, refers to that transaction, and not the Kearsarge 
and Ossipee. Mr. Palmer had a perfect right to pay moneys to 
Loring, but I do not believe I gave him authority to draw these 
moneys out. : 

Q. If you sent these moneys to Mr. Palmer to use for this transac- 
tion, and he put it into the hands of Loring, he had a right to draw 
it and use it in the transaction ? 

A. No. 

Q. Why not? 

A. Unless he bought it in differently from what he bought the 
others. : 

Q. No matter what he says. Suppose he took that letter with the 
money enclosed to Loring, and gave the money to Loring without 
any further instructions, would he not have’a right to draw it out 
from Loring to apply it in this transaction ? 

A. Ido not know. He might. When that letter came up once 
before, Lering claimed that he had no control over that money. I 
wanted to know of Palmer if he had used the money in the purchase 
of lands, and he said ‘no, I passed the money over to Loring, and I 
went on and purchased for you equally with myself; that is, we 
were to share pro rata on the stock purchased in the Torch Lake. 

Q. Did he state where he got the money to make the purchase . 
with; he did not claim to have the money from you, did he? 

A. Ido not think he did. 

@. From what other source could he get the money except from 
this souice? | 

A. He might have got a certain portion of it from that source, but 
I have no means of knowing where he got the money that he pur- 
chaged with. 
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Q. You know you sent him the identical money to make this pur- 
chase with ? 

A. I have so stated. 

Q. Did you not, during that time, the winter of 1866 or 1867, 
have joint transactions with Palmer in which he had to use money ? 

A. I am not aware of any where he had to use moneys. 

Q. You had other transactions with him had you not 
546 A. Not in the purchase of lands. That is the only land 
transaction I know of. 

Q. When did I understand you that you first saw Exhibit L? 

A. I paid that amount of money and settled the bill. 

Q. When? 

A. That was at the Portage office, July 16. 

Q. What year ? 

A. It is down there in pencil, I suppose it is the same year that it 
was paid him, 1867. 

Q. Can that be possible. Are there not entries on it in June, 1868? 


‘ 
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A. You are correct, there are; but I was misled by those figures | 


there, looking at the bottom of the bill. 

Q. The date is July 16, without the year ? 

A. Yes, sir. 

Q. Can you tell us whether it was 1868 or 1869? 

A. I could not swear. 

Q. At the time this account was settled, you saw Loring and went 
over the items ? 7 

A. Yes, sir. 

Q. Was any attempt made at the time to settle his other account 
growing out of the Kearsarge and Ossipee? 

A. I think there was some conversation about it. 

Q. What? | 

A. It has slipped my mind. I remember something about it, but 
cannot state positively. It is unquestionably the time. That same 
thing has come up here three or four times, and I have answered 
every time. 

Q. Did that transaction settle everything with Loring, with the 
exception of the money sent during the winter of ’66 or ’67? 

A. Yes, sir. 

Q. (By Mr. Lothrop), Settled all the matters except those con- 
nected with the Ossipee, Kearsarge and Iroquois’? 

A. Yes, sir; and this stock that I ought to ha‘e had in Torch 
Lake and Penn. 

Q. (By Mr. Pond.) You ought to have had some of the stock in 
Torch Lake and Penn. 

A. Yes, sir. 

Q. Why ought you to have had it? 

A. I was informed that I would share pro rata with Palmer and 
Loring. 

Q. Had you furnished any money to pay for it? 
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A. I had sent down money that had passed into the hands of Mr. 
Loring. 
Q. For that purpose ? 
547 A. I do not know for that purpose. I would not say for 
that purpose. 

Q. You had sent no money for that purpose except the $25,000 
mentioned in this letter, Dec. 31? 

A. That is all, I believe, that I sent. 

Q. I will ask you to explain something else in this letter, if you 
please: ‘In case it is absolutely necessary to raise more money 
forthwith to go into the purchase you can take my Central stock 
and place it as collateral, and raise money on it; but believing that 
some purchases may be on time, this may not be necessary.’ Now, 
sir, to what purchases did you allude in that letter that was alluding 
to the purchase of Section 24? 

A. Torch Lake. 

Q. Did you allude to that; did he think it was intended to refer 
more especially to Section 24; how much did you understand was 
to be paid for the purchase of that land mentioned in this letter of 
December 31; how much to be paid by all parties interested ? 

A. Ido not know how much was to be paid by all parties in- 
terested. 

Q. What was the gross amount to be paid for the purchase? 

A. It was not known at the time; it could not have been known, 
because the stock was held by individuals, and that stock had to be 
bought. 

Q. It was in the shape of stock then ? 

A. Part of it was in the shape of stock and a part of it in the shape 
of iand, as I understand. 

Q. It was with reference to that purchase that you authorized 
Palmer to pledge your stock and raise more money ? 

A. It was with regard to Section 24. 

(. That is the land mentioned in this letter? 

A. That was not in the stock. 

Q. What portion of the land mentioned in this letter was in 
stock ? 

A. The Torch Lake. 

Q. There is not anything said about Torch Lake; it says Section 
24 and Penn? 

A. Penn and Torch Lake mean the same thing. 

©. In Section 24 his title was to be secured first, and what was 
purchased of Penn was stock of this Torch Lake? 

A. Stock of this Torch Lake and Penn. 

Q. It is the same thing? 

A. Yes, sir. 

Q. The amount of that. stock to be purchased—was there any- 
thing definite? 

A. Yes, sir. 

Q. Left at the discretion of Palmer? 
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A. Yes, sir; that is, to purchase a certain amount of it. 
I will find this letter qualifying the purchase. 
Q. I wish you would find the letter qualifying it. 


Re-direct examination. 


Q. Did Loring ever send any Penn or Torch Lake stock? 

A. No. 

Q. Or any in 24? 

A. 24 was not purchased; there was not a contract made for it. 
It was not purchased, to the best of my knowledge and belief. 
There was an understanding about a contract to be made for it, and 
if it was taken up under contract there was to be time allowed to 
pay the money. It belonged to the St. Mary’s Mineral Land Co. 

Q. How was it about Torch Lake or Penn—was it organized or 
purchased ; do you know anything about it? 

A. There was an organization on the land. How far that or- 
ganization covered the land I am not positive. I understood it was 
on the north half. The south half was not formed into a company, 
as it were, and stocks issued; but on the north half there was stock 
issued—certificates of stock—and I supposed a perfect organization 
of a mining company. 

Q. Has Loring shown you by any account the application of any 
part of this $25,000 on Torch Lake or Penn except the accounts 
which you have produced ? 

A. None that I am aware of. 

Q. Has Mr. Loring shown you by any account or in any other 
way the application of that $25,000 in any way to 24? 

A. No, sir. 

Q. Has he made any pretence to? 

A. No, sir. 

Q. Did you ever hear in any way that he had ever applied any 
portion of that money for an interest for you in 24? 

A. 24 was not purchased. 

Q. And he has not accounted to you in any way with respect to 
Torch Lake and Penn except so far as this account shows? 

A. No farther than the account will show, although in a letter to 
Palmer, in making out a statement of account, he says: ‘ Frue is 
not charged with his interest in Torch Lake, meaning Penn and the 
south half of 35.’ 


Defendant's counsel also introduces in evidence the testimony of 
Mr. Palmer, taken on the trial of 1874, as follows: 


“Mr. Palmer recalled. 
Oross-examined by Mr. Russell. 


Q. I believe you remarked that you were in New York in the 
winter of 1866-67 a ‘good deal? 
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549 A. Yes, sir; that is, I was there frequently, and spent a 
week or two sometimes at a time. 

Q. In thai winter of 1866-67, did you not in New York make 
purchases of land and purchases of Torch Lake stock also, in which 
land and in which stock Frue had a share ? 

A. I did; in which all the parties that have been spoken of here 
had an interest. 

Q. Are you able to state, with some approach to definiteness, how 
much money you expended in those purchases ? 

A. The land which was bought of the Ossipee cost $25,000, and 
the Torch Lake stock, with the land and property connected with it— 
I am not able to state the amount purchased—must have amounted 
to $20,000 or more. 

@. That included the stock, too? : 

A. No; the land connected with it was the adjoining land. The 
land was purchased by me and Sibley in this connection, of which 
Sibley had a part and Hall a part, Hoyt a part, Boston parties hav- 
ing a part, and myself and Captain Frue a part. It was purchased 
in certain proportions, which would have been established through 
this transaction. 

Q. What was the cost of the Torch Lake property ? 

A. I do not pretend to state the cost of all these purchases, be- 
cause all these parties were numerous. At the time, | knew. 

Q. You state as nearly as you can recollect? 

A. I think I understate it, perhaps considerably, when I say 
$20,000. 

Q. What funds did you employ to pay that? 

A. The funds that I employed to pay that was, say, $4,500 that 
came directly from Captain Frue, as I think. Loring sent the let- 
ters containing the remittances, and the balance was funds I ob- 
tained from Loring of these general funds; that is, [ did not keep 
any account of that. I say there were collections made in Boston, 
and they took a portion of this purchase, and the amounts were 
balances drawn of Loring at the same time to make these pur- 
chases. 

+ + * + * * 

Q. Will you be kind enough to state whether the matter of 
expenditures in connection with the Torch Lake Company and lands 
has ever béen adjusted between the various parties in interest—set- 
tled ? | 

A. I don’t think it has in all respects. It was generally, in re- 
spect to all the parties, because the stock went directly to the par- 
ties in New York and Boston. I understood so. I believe that 
was the fact. 

Q. So far as regards yourself and Captain Frue and Loring, was 

there ever any settlement or adjustment of that matter ? 
550 A. Between myself and Loring there was a settlement ; 
that is, Loring took a certain amount, leaving the balance to 
me; that was the arrangement ? 
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Q. You mean aclosing up of the whole affair ? 


A. 
(). 


That is the understanding exactly—each one’s proportion. 
You know what your proportions were. But has there ever 


been a final account with respect to the moneys expended, and the 
enterprise / 


A. The moneys that were received in this transaction were a con- 
tinuation. 

Q. Of the other transaction, do you mean ? 

A. The transactions were a continuation. 

@. Of what ? 

A. The previous transaction. 

(. The transactions, then, were connected ? 

A. Yes, sir; I insisted with Mr. Loring that with what he called 
the land account he should treat me individually, as he did the 
others. 

Q. I don’t now make that inquiry. I merely addressed my ques- 


tion as to whether the land connected with the Torch Lake had 


ever been adjusted by a final accounting between you, from Mr. 
Loring ? 


A. 


[ supposed there had been, but am not positive. 


Q. That is your recollection ? 


A. 
Q. 


That is my recollection. 
* * * * + 


You were asked in respect to whether the Torch Lake mat- 


ter had been adjusted, and your answer escaped me. I merely ask 


you tl 
; ee 


1e question ? 
The several proportions of the interests of these .purchases 


were adjusted. 


(). 


Re-cross-examination by Mr. Pond. 


You say these $25,000 were forwarded to you by Mr. Loring 


from Boston to New York? In what form was it forwarded, in the 


origin 
A. 


Q. 
A. 


al drafts ? 

In the original drafts. 
Sent down by Frue? 
Yes, sir. 


@. And forwarded unendorsed ? 


Of course, if I received them in New York, as I think I 


Q. Are you able to say that Loring opened that letter at all; that 


you d 
them? 
A. 


551 


id not receive them in the original letter in which Frue sent 


I would not say that, but I would say this: I know that he 
did open some of them; I know that because I recollect it. 
I would not say that he did open all of them, for they might 
have come in the original envelope. 


Q. So that you cannot say but what that $21,000 passed directly 
from Frue to you? 


A. 


I stuted as I think it, but I would not be positive with that 


particularly ; I know that some were. 
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Q. You know that they did come to you unendorsed ? 

A. Most certainly, they would not come otherwise. 

Q. Negotiations for that land were made by you in New York 
were they not, and with Mr. Loring in Boston ? 

A. The negotiation for that land was decided upon by those in- 
terested in the original company. 

Q. I mean you were the acting negotiator on the part of the asso- 
ciates ? 

A. I was made the acting man on the part of the parties who had 
been concerned. 

Q. You also applied $4,500 of that money directly to the purchase 
of the Torch Lake interest, did you not? 

A. I did, sir. 

©. That is for the Torch Lake stock? 

A. Yes, sir; there is a memorandum to that effect. Those drafts 
had to be drafts on parties in New York. 

Q. Was it, or was it not, a residue of the $25,000? 

A. No, sir, not at all; it was after the other transaction, some- 
time. 
That $4,500 never went into the hands of Loring? 
. Unless he sent it to me in the way | have mentioned. 

Q. It never went into his hands in such a way that he could use 
it? 

A. The purchase was one 

Q. That is not my question. Did that $4,500, as it came from 
Frue, go into the hands of Loring, so he could use it? 

A. Of course it did not. 

Q. Can you tell in which one of the remittances from Noble that 
25,000 and odd dollars was contained ? 

A. I could not tell without I could look up the dates; then I un- 
doubtedly could. 

Q. Could you tell from which remittance the $4,500 was taken? 

A. No, I could not without looking very carefully, and compar- 
ing the dates of the transaction.’ 


Defendant’s counsel also offers in evidence the following testimony 
given by Wm. B. Frue, on the trial of the case of Wm. B. Frue vs. 
Elisha T. Loring, tried ip the circuit court of the United States for 

the eastern district of Michigan, in 1877, which is as follows: 


Q. 
A 


552 “‘@. L understand you to say that the money which you 
did send forward to Mr. Loring, and forming a part of this 

account, was sent forward upon other accounts and for other pur- 
poses ¢ 

A. If the thing had been carried out, the money would have been 
used, and I would have been in debt to Mr. Loring. 

Q. L am asking now what it was sent forward for, no matter what 
it was used for ? 

A. For a contemplated purchase in section 24. 
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. Then you sent forward portions for other purposes than for 
Py p: 1\yment of your interest in these corporations, did you ? 

A. Yes, sir. Ido not know but I ought to qualify my answer in 
regard to sending money forward to Loring for other purposes ; 
there was a letter sent forward to Mr. Palmer requesting him to 
invest certain moneys, or a certain amount of money, in an outside 
concern, which [ had reason to believe that the parties, meaning 
Mr. Loring, did not intend to invest in, and I requested a certain 
amount of money to be invested. Mr. Palmer 

Then you sent forward 

A. It was not invested. 

Q. Ll understand you, you do not know how that was; it was the 
conduct of other parties. Now how much money did you send for- 
ward distinctly for another purpose than upon these corporations ? 

A. I cannot give the exact amount. 

Q. About how much ? 

A. I think about $12,000. 

Q. When was that sent forward ? 

A. It must have been late in December, ’65. 

Q. And you say it was only $12,000. 

A. It was only $12,000. There was a letter—if I can explain— 
there was a letter which enclosed certain moneys sent forward by 
Mr. Noble, and I afterwards qualified the amount, about $12,000. 

Q. Did you not send upwards of $25,000 over your own signature 
to be applied to another and a different purpose ? 

A. I did not send the money myself. 

@. Send drafts I mean ? 

A. I did not send the drafts myself; nota single draft to Palmer ; 
that is, myself, directly. Mr. Noble handled all the drafts that were 
sent forward. 

Q. Mr. Noble was your clerk. I do not want any such prevari- 
cation as that; did you not direct him, then, and did you not sign 
a letter yourself, sending forward $25,000, for another and a distinct 
purpose ? 

A. He had a letter; I know in the usual form of sending remit- 
tances it would not be signed by myself, and [ dictated a certain 
amount of instructions at the bottom of that letter, but I qualified 

it afterwards. 
553 Q. Then you say that you did direct that there was 
25,000 and odd to be used for another purpose. Now you 
directed that that remittance should be applied to another and a dis- 
tinct purpose ? 

A. I do not remember that I directed the whole remittance that 
the letter enclosed. 

Q. You have the original letter in your possession, have you 
not ? 

A. It must be here somewhere. 

Q. Is that the letter to which you refer ? 

A. Yes, sir. 


li 


ll mc 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 387 


(Letter dated Dec. 31, 1866, offered in evidence, and marked Ex- 
hibit 1.) 


Q. Those were the instructions under which $25,000 and odd of 
the moneys now charged in your account were forwarded to Mr. 
Palmer, were they not? 

A. Yes, sir. 

Q. In point of fact, were not purchases made in that section and 
in that company by Mr. Palmer, or through his agency, in which 
you were interested ? 

A. What'section ? 

(). The section mentioned in the letter, 24. 

A. [am not aware that any lands were purchased by the party 
in section 24. 

Q. Were they not in 10? 

A. [have understood that there were certain purchases made. 

Q. Do you not know that; have you not been interested in pur- 
chases ? 

A. I have called for a statement to show what interest I had, and 
it never was furnished me by Mr. Loring. 

* x * 

Q. With reterence to the letter of December 31, which contained 
the $2,500 and upwards of remittances, it appears that you gave 
authority that a part of that money might be invested in purchases 
in 24, in Torch Lake or Penn? 

A. Torch Lake and Penn mean the same thing. 

Q. Has Loring accounted to you in any way for any interest in 
Torch Lake or Penn or section 24, if he has purchased any such 
interest with this money ? 

A. There were no purchases made on 24. There were purchases 
made of Torch Lake and the south half of the sections. Torch 
Lake is organized from the north half of sections 35 and 36. The 
south half was also purchased, and I have called upon Loring 


(Objected to as immaterial.) 


Q. Has anybody ever accounted to you for any interest in 
554 section 24 or Torch Lake or Penn for any part of that 
twenty-five thousand dollars, if any part was so invested ? 

(Objected to as immaterial, and not re-examination.) 

Q. If any portion of this $25,000 referred to and enclosed in the 
letter of Dec. 31, 1866, was invested in Torch Lake or Penn or see- 
tion 24, have you received any account of your interest or any inter- 
est in that property ? 


(Objected to as immaterial and hypothetical. Objection over- 
ruled. Exception for plaintiff.) 


A. I have received no statement from any one. 
Q. Have you received any interest or any stock ? 


A. I have received no interest.” 
* * * * * * 
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Defendant’s counsel offers in evidence, from the testimony of 
Charles H. Palmer, given upon the trial of Frue vs. Loring, of 
1877, the following : 

“Q, Did you ever have any tnoneys from Mr. Frue to pay Mr. 
Loring, the defendant ? | 

A. I did. 

Q. When? 

A. I had them, commencing in November, 1866, to nsraias 1867. 

Q. State in detail the amounts so received from Mr. Frue? | 

A. November &th, 1866, $2,000; November 10th, $10,970; No- : 
vember 14th, $19,960.40; November 16th, $4,988.39; November 
22d, $2,675; December 31. $26,401.48; February Ath, 1867, $14,- 
480.94; February 13th, $11,544; February 234, $5,940.98 ; 
March ° 29d, $13,438. 66—that came to Mr. Loring ‘while I was 
absent; March 30th, $2,900—that also came to Mr. Loring 
while I was absent from Boston. 
. Making an aggregate of what ? 
. $114,299.80. 
. You say you paid these amounts mentioned to Mr. Loring? 
. Yes, sir. 

Q. From whom did you receive them ? 

A. I received them from Captain Frue. 

At what time did you place these several moneys in the 

hands of Mr. Loring, at the dates mentioned ? 

A. At the dates I think they were received; that is, when I 


recelv ed the money. I paid it myself. 
* *K *K * 


POPO 


" You received that remittance of December 31; was all the 
money paid in to Mr. Loring, do you say ? 

A. All paid in to Mr. Loring. He received all the drafts, 

~ Was that draft to Mr. Sibley paid him at that time? 

. That was paid him. - 
Q. At the time? 
555 A. Not-at the time. 
Q. By whom? 

A. By Mr. Sibley. 

Q. How do you say that you passed it to him; how came you to 
say that? 

A. The draft on Mr. Sibley came in the letter, and Mr. Loring 
passed it to me. 

Q. Were not all the contents of that letter passed to you? 

A. Very likely, for the purpose of endorsement; but not all passed 
to me; not any of it passed to me. 

Q. What had Mr. Loring to do with the money that Mr. Frue 
sent you to purchase Torch Lake interest ? 

A. He had all to do with it; all went to him. 

Q. I am asking what he had to do with that. How came you to 
pay to Loring the money that Frue sent you for a special purpose 
viz., to purchase Torch Lake ? : . _ 
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A. It was because I did not use it for the purpose of purchasing 
it. We did not decide to make that purchase, and we did not use 
it for that purpose. 

©. Do you say you made no Torch Lake purchase ? 

A. I say I made no Torch Lake purchase. 

Q. And you had nothing to do with any Torch Lake purchase? 

A. I had something to do, as being one that counseled the pur- 
chase of Torch Lake stock. But I did not make ihs purchase. 

@. You did not make the purchase ? 

A. No, sir. 

Q. Did you not make the purchase upon Torch Lake, and make 
the drafts upon Mr. Loring from these very moneys that you your- 
self paid into his hands to pay for this purchase ; think of that ? 
A. Whatever purchase was made in Torch Lake was made by 
Mr. Sibley, and all the transactions went through Mr. Loring’s 
hands. 

Q. The question is, whether you did not draw on Mr. Loring to 
pay for that very purchase on Torch Lake? 

A. It is possible that there might have been some drafts, but [ 
do not remember any whatever. 

Q. You have no recollection of any money being paid by you or 
through you for that Torch Lake purchase ? 

A. I recollect that there was $4,450 of drafts on the Grand Port- 
age, which Mr. Loring gave me to make purchase on Torch Lake— 
that i is, to give Mr. Sibley to do that—and I gave it to Mr. Sibley, 
and he did make the purchase. That is the only transaction that I 
remember. 

Q. When were those Torch Lake purchases made ? 

They were made in January, February, and March, of 1867. 

Q. Look at these several drafts, all drawn by you upon Mr. 

556 Loring, and see whether they are not the drafts which you 
drew to make that Torch Lake purchase ? 

A. These were the drafts that I gave to Mr. Sibley to make those 
purchases, Mr. Loring having authorized me to do this, and having 
received the funds to make the purchases. 

Q. With reference to his receiving the funds—you refer to the 
$25,000 which had been put into his hands ? 

A. No. 

Q. What other funds had you received to make those purchases ? 

A. I did not make any purchases out of any specific money. 

Q. What funds had he received into his hands from this Torch 
Lake purchase, if it was not that $25,000 that was sent for that 
specific purpose ? 

A. The purchases that were made for Torch Lake were for differ- 
ent purposes, made by Mr. Sibley, and the moneys were paid to Mr. 
—_ 
. What moneys were paid to Mr. Loring ? 

. Mr. Clark and Mr. Bigelow 
Q Have you any personal knowledge of any such thing? 
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A. I simply know that he had the stock. I had nothing to do 
with the details of that transaction. 

Q. How came you to draw upon Mr. Loring for $21,000 to pay 
for that Torch Lake purchase ? 

A. Possibly because Mr. Loring, you know, authorized me to do 
that. 

Q. How? 

A. He told me to do that, and I never understood that J was 
drawing upon any $25,000. 

Q. What did you think you were drawing on ? 

A. I was drawing on Mr. Loring for what he authorized me to 
do. Mr. Loring decided not to make a purchase of $25,000 for Capt. 
Frue. We never acted upon it. 

Q.: Loring had nothing to do with it, had he? 

A. We decided not to act upon it. 

Q. Did Loring have anything to do with it? Was not that letter 
sent you by Captain Frue, and did it authorize you to employ Mr. 
Loring to have anything to do with it ? 

A. I wrote to Captain Frue 

Q. You need not state what you wrote without producing the 
letter ? 

A. I paid the moneys to Loring. 

Q. But you at the same time furnished him, did you not, with a 
copy of this letter, showing the purchase for w hich this money was 
sent you? 


A. I did. 
@. Showed him the letter ? 
557 A. Yes, sir. 


Q. Now, sir, that money was then in his hands. He knew 
that it was sent for that Torch Lake purchase in January and Feb- 
ruary. You made these Torch Lake purchases and drew on him 
for $21,000, did you not? 

A. I drew on him for whatever those drafts were. Loring and 
myself decided not to use that authority of Captain Frue; that we 
would not make the purchase, and we never did. 

Q. You did not make any Torch Lake purchases ? 

A. We did not make any purchases. We never acted upon it. 
We decided it was improper, and we never acted upon it. 

Q. How came you to make the purchases on Torch Lake? 

A. Loring authorized me to make those purchases, and to receive 
the money from other parties. 

Q. If it was improper, why were they purchased ? 

A. It was improper for one person to make a purchase of a large 
amount outside of others who were connected with the business. 

Q. Why did Loring have anything to do with the Capt. Frue 
matter; the authority was not to him, was it—it was to you? 

We both decided not to have anything to do with it. 

Q. How came you to have any decision about it; it was not ad- 

dressed to him, was it? 
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A. But we consulted about it, and we decided not to act upon 
that authority. 

Q. Why did you consult, when Loring had nothing to do about 
it? 

A. Because it looked to me improper to step outside of an associ- 
ation and buy a particularly good thing for one party and a particu- 
lariy bad thing for another; it was not exactly what should be done, 
and we decided not to do it, and it was the understanding with all 
the parties; we did not think that was exactly right. 

Q. When that purchase was made what was the arrangement 
about the various shares ? 

A. In the purchases there were parties down there that paid for 
their stock, and the understanding was that the division should be 
according to the general division. 

Q. Was not the understanding that Mr. Frue was to have 3,000 
shares of the stock ? 

A. I think there was a general understanding; that is, that was 
expected to be. 

Q. And the purchase was completed ? 

A. Yes, sir. 

* * * * * * * * * * * 
Q. Through whom were the purchases, if any were made, of 
Torch Lake or Penn made in New York? 
558 A. They were made through Mr. Sibley. 

Q. I understood you to say on your cross-examination that 
no part of this twenty-five thousand dollar remittance, made Dec. 
31 by Mr. Frue, was used in the Torch Lake purchase ? 

A. I think it was not. The only particular fund that [ know of 
wis the $4,450; that is the only one. 

Q. The $4,450 that you used was used in the Douglass-Sheidon 
purchase, was it not? 

A. No; it was used in Torch Lake. That was a draft upon the 
Grand Portage Company, given to Bigelow in New York, and he 
put it into the hands of Mr. Sibley. 

Q. Why did you not do as Mr. Frue authorized you to do, in 
the letter of Dec. 31, in respect to an investment in Torch Lake of 
$25,000? 

A. In the first place, we did not purchase the most expensive 
part, that is section 24. 

Q. That was abandoned ? 

A. That was abandoned. In the second place, we did not pur- 
chase scarcely any stock at that time, and we did not think it proper 
to purchase for any individual separately. 

Q. If you know, state from whom Mr. Loring received the funds 
that he authorized Mr. Sibley to make the Torch Lake purchase 
with ? 

A. I don’t know; he received the funds for that purpose from 
several individuals. 

Q. Where did they live? 


ae 
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A. They lived in Boston. 
Q. Then the purchase was not made for Frue, but for Boston 


par ties 7 
A. For Boston parties and for Frue and the other parties. 
q. Frue was to be admitted ? 
A. Yes, sir. 


Q. Do you know whether Mr. Loring has ever given to Mr. Frue | 


any interest in the Torch Lake or Penn ? 

A. I think he has charged him with one, but never given it to 
him. 

Q. Now, sir, look at this account, for instance. (Hands a paper 
to witness Do-you know where that account came from? 

A. It came from Mr. Loring. 

Q. Why do you say that? © 

A. His handwriting is on it. 

Q. What part of it is his handwriting; read that part that is 
in his handwriting ? 

A. “These items do not appear in the account current between 
C. li. Palmer and E. T. Loring.” I cannot read the rest. 

. Whose handw riting is the body of the account in ? 
559 A. The clerk of Mr. Loring. . 
Q. Do you know that ? 

A. I know his handwriting. 

Q. Was it rendered in this transaction—this account by Mr. Lor- 
ing ? 

‘A. It was; yes, sir. 

Q. To whom was it rendered ? 

A. It isin my name, I think. 

(The paper is marked Exhibit A 1, and offered in evidence.) 

Mr. WaLKER: What is the object. 

CouNnsEL: It has various objects. It proves various facts in this 
case. 

(Objected to as immaterial and irrelevant. Objection overruled. ) 

Q. What do you mean by Torch Lake and Penn? 

A. I mean a mining company organized upon sections 35 and 36. 

Q. Torch Lake and Penn. And section 24, spoken of in Mr. 
Frue’s letter of December 31, was abandoned ¢ ? 

A. Was abandoned. 

Q. No purchase made? 

A. None whatever. 

Q. You have been made to say by Judge Walker that some of the 
former testimony you gave was not true. Did you mean that you 
were mistaken, or that. you intended not to tell the truth? 

A. I meant to say that I have forgotten a certain class of facts. 
I was mistaken in that testimony. I was mistaken. 

Q. Did you take any other part in the negotiations for Torch Lake 
and Penn, in New York, than to pay the money to ar. Sibley ? 
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. No sir, I did not. 
You kept in the back-ground, did you not? 
. I did not appear at all. 
Mr. Sibley made the payments ? 
. He made the payments. 
Do you know whether Mr. Loring communicated directly with 
Mr. Sibley upon the subjects ? 
A. He did, yes.” 


It is admitted that William B. Frue died on the 17th of January, 
1881. 


Chas. H. Palmer, complainant, recalled own his on behalf, exam- 
ined by Mr. Post: 


7 OPOPer 


Q. I want to ask you if you have the bill of particulars in the 
suit which was begun by Elisha T. Loring against you in the circuit 
court of the United States for the eastern district of Michigan as 
referred to in the testimony ? 

A. Yes, sir. 
560 Q. Which is referred to by Mr. Loring in his testimony ? 
A. Yes, sir. 


(A paper is shown to the witness.) 


Q. That is the bill of particulars which was served in the suit, is 
it not ? 
A. Yes, sir. 


The bill of particulars is offered in evidence, and marked “ Exhibit 
125,” of which the following is a copy : 


United States Circuit Court, Eastern District of Michigan. 
EvisHa T. Lorine, vs. CHARLES H. PALMER. 


Bill of Particulars under Common Counts. 


CHarRvLes H. PALMER, IN account witH E. T. Lorna. 


1869. Dr. IntTeEREST Acc’? 8 Per Cr. 
Jan’y 6, Tocash paid his note iieeinsiaile $3 24 $126 67 $5,000 00 
15, ener 116 67 5,000 00 
Feb. 17, renewing “ ....cicoe 3M 3 24 200 00 
20, eee Se © Lwwccas wae 77 77 5,000 00 
March 3, ae D ceminiinied l 27 63 33 5,000 00 
20, for sale of stock...--- 1 10 2° 25 80 
Mar. 31, Nov. 10, 1868, Asst. 
Adams Stock....-. - 620 53 80 1,424 14 
$441 70 
April 30, To bal. interest to date_...--- wae) samme 189 23 $21,849 17 


$21,849 17 
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1869. 
men GO, Te CAR iclidentinnanen cima 4 $114 26 $4,283 02 
Aug. 13, cash paid his note__..'.--- 18 20 80 $5,000 00 
28, Me Eee Gennes ieee 3 $33 6,000 00 
81, bal. of interest to date... $137 54 137 54 + #=10,137 54 
$14,420 56 , 
561 3 
ee. Bhg SO DEIN ener navedtanunen 4 884 56 wnsalaiiines $1,420 56 - 
Dec. 381, ‘‘ of interest to date.  .... rie. iia 884 56 
$14,805 12 
5 AI I a aeteilioat 4 Ree a $14,805 12 
1870. 
April 30, wae <r ee on 694 80 
$15,199 92 
Te gL 4 8: ene $15,199 92 
Sept. 30, ge fl ey eee 506 67 
$15,706 59 
ae CAS ear ot NE ae $9,529 52 7 r , 
1868. Contra, Or. INTEREST Aco’r 7 Per Cr. 
Dec. 31, By balance as of date, 4 mo__.----- ene wee tee $4,764 21 we 
1869. 
Feb. 16, cash rec’d from dist. of note, $2.14 69 09 $4,801 94 | 
Mar. 20, oe ‘« sale of Hecla stock | 
NE dicninniiintity diene eit nilian aig 62 22 8,000 00 | 
Apr. 30, EER Cm I Spee Me POR $242 47 4,283 02 17,084 96 | 
$21,849 17 
Aug. 31, By balance as of date a . ---- $14,420 56 
$14,420 56 
te Ea tee NN EE I ia nicest citlhinsscss ilsitcahto cnemulatitsitiidhiatiaemapiniiaiadil $14,805 12 
$14,805 12 
1870. i. 
es = er Pe Oe Ge icettite cone ceetirenccinitins $15,199 92 | 
__$15,199 92 
Sept. 30, By am’t received from sale of collateral stock..........___. 86,177 07 
80, IE OE CG acres divviintioenis cating cneieecatinis inctctianeh etmsattaiiien 9,529 52 
$15,706 59 
562 Copy of Note. 
$5,103,538, Boston, December 6th, 1868. 
Three months after date I promise to pay to the order of Elisha T. Loring, five 
thousand one hundred and three 48, dollars. 
Value received, (Sgd) CHAS. H. PALMER. aN 


[Internal, $2.60, Revenue Stamp. ] 
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Copy of Note. 
$5, 103,43, Boston, Dec. 9th, 1868. 


Three months after date I promise to pay to the order of Elisha T. Loring five 
thousand one hundred and three ,%8, dollars. 
Value received, (Sg¢d) CHAS. H. PALMER. 
[ $2.60, Internal Revenue Stamp. ] 


(Copy of Agreement.) 


I have this day signed two notes on hand, payable to Elisha T. Loring or order, on 
the 8th and 12th of March next, respectively, each for the sum of five thousand one 
hundred and three and 33-100 dollars, in payment of two notes of five thousand 
dollars each, given by me and paid by him, on the 15th and 19th inst. 

These notes are-given by me with the express understanding that I will meet the 
payments of them at maturity from other resources than the secu-ities now held in 
trust by said Loring for any indebtedness of mine to him by reason of his endorse- 


ment of notes or otherwise. 
(Signed) CHAS. H. PALMER. 
Boston, Dec. 30, 1868. 


Q. You have seen the testimony given in Boston by Mr. Loring? 

A. Yes, sir. 

Q. He testifies there that the $50 charged in the bill as expenses 
to Pittsburgh, was paid to you in person, and the date of the charge 
on the account is November 3d, 1866; will you state whether, on 
November 3d, you were in Boston? 

A. No, sir, I was on Lake Superior. 

Q. Have you a letter from Mr. Loring addressed to you of that 
date from Boston, addressed to you at Houghton ? 

A. Yes, sir, this is the letter (producing the letter.) 


Mr. Post: I exhibit the letter to Judge Walker as simply show- 
the date, I don’t care about the contents. 


Q. Now, do you know when you did go to Boston ? 
A. I left Lake Superior on the 5th of November, and I ar- 
rived in this city on the 7th; and then I went to New York 
563 from here and arrived in Boston on the morning of the 11th 
of November. 

Q. Have you any letters written of those dates, between the 3d 
and the 11th? 

A. I have letters of all the dates, and written at all those places. 

Q. These letters written from where ? 

A. Written on the steamer Lac La Belle, from Marquette, on the 
5th, and from the Russell House on the 7th,and from Boston on 
the morning of the 11th. 

Q. You muy state, if you know, what the trip to Pittsburgh was 
about; just generally. 

A. The trip to Pittsburgh was in reference to the lands owned 
by a gentleman in Pittsburgh, and E. D. Brigham in Boston. 

Q. What was that gentleman’s name ? 

A. It was Richard Patrick. Those lands were in sections 34 and 
27; the Calumet vein ran through it. 

Q. Whai do you know about Mr. Loring’s going there ? 
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A. I know that he said that he went, and Mr. Brigham also told 
me 


Objected to. 


Mr. Post. You need not tell that. 

The Witness. There is no question about the time; Mr. Loring 
has forgotten. 

Q. In this testimony of Mr. Loring’s there are telegraph items 
spoken of as your expenses; were the items charged in that account 
your expenses, your telegrams? 

A. They are not; my telegrams were directed to Boston, to the 
Revere House and included in my bills. My telegrams to New 
York were directed to 22 Pine street; and there were telegrams 
during this period to Houghton, and those other two places amount- 
ing to $488 without being complete. 

Q. You have the Boston hotel bills with the telegrams figured in ? 

, ie fr 
564 Q. I will ask you whether, since Mr. Frue’s death, you 
have found in his possession certain letters from you to him, 
with reference to these purchases in Penn and Torch Lake ? 

A. Not since his death; these were given to me before; this last 
fall. ; ; 

Q. These letters are letters dated February 24th, 1867, and April 
6th, 1867, addressed by you fromthe Revere House, Boston, to Wm. 
B. Frue; are those letters in your handwriting? (Showing letters 
to witness. ) 

A. Yes, sir. 

Q. Were they sent to Frue? 

A. Yes, sir. 

Q. Received by him ? 

A. Yes, sir. 

Complainant’s counsel offers the letters in evidence, and they are 
marked Exhibits 126, 127. 

The following is a copy of Exhibit 126 : 


ReverE Houses, Boston, Feb. 24th, 1867. 


W. B. Frve, Esq. 

Dear Sir: I have your letters of the 11th and 13th, and one con- 
taining $11,000 and one of drafts as advised. All money I pass to 
Loring as soon as received. 

I think the map agrees as well as could be expected, made from 
memory and without one accurate measurement. 

Dodge will be soon with you, and if you can keep him unknown 
all will be right. We have 12-20 of the south half of Penn, and 
shall get all or bring what we do not get into our interest. In the 
same way we shall get as much of the north half. Get your correct 
knowledge and get it to me, and keep everthing hid there. 

I have the control of thirteen, and can buy it before any one can 
get ahead of me. Ido want a correct knowledge of the true po- 


ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 397 


sition of Lantern before I buy thirteen, unless I shall be forced to 
buy it to save it, and I would try and cut the belt in a way not to 
be exposed. 

Hurlburt is out of Calumet and Hecla. He did not buy the M. 

Co.’s land in 18 and 17,as he had not the money. Their 
565 railroad is laid through 12,7,18 and 19. From this you can 

see what they mean. I expect to go to New York to-morrow 
to see about Penn. 

We get the south half of Penn so far —1-5 for $3,200Jand 5-10 
for $12,500—one-tenth of this will be given back at the same 
price as paid. .This we did to get influence to buy. We are doing 
the best we can. Sibley is smart, but very slow. 

Keep Dodge very close; he can have nothing unless he does as 
you want him. 


Truly yours, CHAS. H. PALMER. 


The following is a copy of Exhibit 127: 


| Revere House, Boston, April 6, 1867. 
W. B. Frve, Esq. 

Dear Str: I have you letters of the 26th and 29th, the latter 
containing diagram of your explorations for Lantern. This is very 
good. I have supposed the large boulder to be north of the center 
of 11 instead of 600 hundred teet east. Where is the boulder of 
two and a half tons? 

We have the control of N. Penn—Mr. L., you, and myself now 
have 7,000 shares in N. P. and 8,500in S. Penn. I expect to make 
N. Penn 8,500 shares also. I goto N. Y. to-morrow for this purpose. 
You must not promise anything in Penn till L. and I come up in 
May. I-say this so that there may be no disappointment in the 
matter, though I have made calculations that will be done when we 
come up. Hall and his friends have 3,000 shares in each. This 
was because Hall helped in Providence. Sibley 2,000 in each. 

I have done all I could in this matter. Send down money if you 
have it 

In regard to 13, I watch it close. No one is moving there at all; 
[ shell know the first sign. This cannot be bought till we are sure 
of the position and character of Lantern. You are getting close to 
the N. W. corner of the 80 reserved by Sheldon and B. If Lantern 
should cut this 80 we must use deep strategy to get it. Ido not 

fee] by any means confident that you are as close to the true 

566 position of Lantern as you think, though you have good 

signs that you are. Lantern must be a monster, and what 

you say about its smelting qualities are very encouraging and im- 

portant. Do see Agassis about a R. R. toto Portage Lake, and the 

people at Houghton ought to take $50,000 of the stock. This will 

control the whole matter if they will take this amount of stock. If 
Lantern exists, there must be a still more eastern belt. 

After Penn, which is cheap, we can get no land excepting at 
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large price, and we must not buy unless upon certain knowledge of 
the value. lam inclined to think that by this time you are well 
satisfied that I did not go into Western scheme unless the Allouez 
vein should prove more than we have calculated. It is upon the 
Allouez vein that Smith claims to have bought it. Nothing can be 
done with Western scheme here with the knowledge we have of it. 

Rickard in 1859 went out into the region of 26, 35, and 34, as 
near as he can describe it, with a Frenchman who had seen copper 
in large quantities sticking out of the ground. He wasinan infernal 
swamp. Both got tired out, and the Frenchman could not find the 
place. Kt. believes the Frenchman was honest, and had seen some- 
thing. As soon as the snow is off, have a careful search made in 
all that region, to see if anything can be discovered. You know 
now where to look for things; in 34 we may get land. 


Truly yours, CHAS. H. PALMER. : 


Q. I hand you a letter dated June 28th, 1867, from defendant 
Loring’ to yourself. I will ask you in whose handwriting it is ? 

A. Mr. Loring’s. 

Q. I will ask you if it was sent to you? 

A. It was, sir. 

Q. And received by you by mail ? 

A. Yes, sir. 

Q. About the time of its date? 

A. Yes, sir. : 
567 Q. It refers to certain accounts; I will ask you if the two 
ecounts which I now hand you were enclosed in that letter ? 


(Handing papers to witness.) 
A. Yes, sir, they were, the same date. 


Complainant’s counsel offers in evidence the letter identified by 
the witness, whichis marked Exhibit 128, of which the following is 
a copy : : . 

ADAMS MInIne@ CoMPANY, 
TREASURER’S OrFiceE, No. 11 CHANGE AveE., 
Boston, June 28, 1867. 
C. H. Patmer, Esq., Houghton : 

Dear Srr: I am without any of yours in hand to reply to since 
mine of the 25th, and have nothing of particular interest to com- 
municate at this time; still a few remarks seem called for in con- 
nection with the enclosed accounts. The stock account, made up 
with Frue and his associates, I believe to be correct; still I cannot 
vouch for it until the accounts are brought to a close and prove to 
be correct by trial balance. You doubtless will be maine as well 


as myself, at the footings of this account. But please bear in mind 
that Frue’s interest in Torch Lake, sections 35 and 36, all of which 
you have paid for, is not included in his account. This with cost of 
984 shares Ossipee, not yet settled for, with the $11,366.66, cost of 
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your and Charles’ stock, as well as the cost of your interest in T. L. 
and 35 and 36, cannot vary much from the balance to your debit in 
the mem’n herewith. Ienclose the stock account of yourself and 
friends, showing the amount of debit and credit in the assessments 
account, all of which appears in your general account, though in 
different form. 

Yours, E. T. LORING. 


Complainant’s counsel also offers in evidence the account contained 
in the letter identified by the witness, which is marked Exhibit 129, 
of which the following is a copy: 


568 


Memorandum of Stock Account with William B. Frue and associates in the Ossipee, 
Kearsarge, and Iroquois Mining Companies. 


1866. 
Nov. 8, Am’t of sundry drafts credited C. H. Palmer_. $3,000 00* 
10, os 6 a “ .-- 10,970 00* 
14, 6 ie a te .. 19,960 40* 
16, rT rT rT rT ar 4,988 89 
22, 66 a4 ee ‘Geb: -- 2,675 00 , $41,593 79 
Dec. 31, e¢ 6 6 “ .. $25,401 °48 
1867. Less draft on A. H. 8S. not collected ......-..~. 6,901 48 18,500 00 
Feb. 4, Ofsundry draftscreditC. H. P. -.-.-. ae 
13, a a ee eine cemae Saee ae 26,024 94 
23, he a a DO  ettbneden - Saeee 
Less amount collec ted by ©. H. ein ctsenavnenmniaing 4,450 00 1,490 93 
moe. 2 Clee Ge) oS Saino 13,438 66 
20, “ “ gb, EAE 2,900 00 16,888 66 
$103,943 32 
NG nnnunsaneuen — dbenpimepecnes  auntinien $3,601 99 
Ossipee | stock, 2,000 shares, 6 a on 23,000 00 
501 6 Bee pekisontmieemnes §6‘SEE Se 25,421 50 
W. B. Frue, 2,250 
T. C. Hodgson, 1,313 | 5,251 
D. Hodgson, 1,313 501 less cert’s issued. 
W. R. Noble, 875 | 4,760 shs., at $3.334._-~-. .... — 15,833 33 
Kearsarge stock, b, 000 shares, sold at $10.00_............ 50,000 00 
2,211 did. W. B. ei es 


W. B. Frue, 1,500 
T. C. Hodgson, 750); 38,150 
D. Hodgson, 750 > 2,211 am’t issued. 


W. R. Noble, 150 } SE its Bt sathiancans cone 1,095 50 
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Lroquolis STocK. 
W. B. Frue, 2,000 ) 


T. C. Hodgson, 1,000 | oie ' , . . 
D. Hodgson, 1,000 t 4,200 shs., at 60c. .............. $2,100 00 $69,001 50 
W. R. Noble, 200 | 

I iia teas Girls etic tbr Wied Glniechiteee amie’ -* ulead 3,601 09 


$103,948 32 


Boston,, June 28, 1867. 
Errors and omissions excepted. 


(Signed) ELISHA T. LORING. 


569 The items above embrace all, I believe, that has been re- 
mitted. Those marked * do not appear to Mr. Palmer’s credit 

for the reason they were used in the purchase of lands, or nearly so, 
and the cost of lands, as far as known, was placed to his credit. 

Another point is, the amounts will not appear in his account cor- 
responding with the above, for the reason that the above was copied 
from Noble’s letters accompanying the drafts, and the proceeds of 
the drafts remitted was placed to his credit on the date of the 
receipt in cash. 

Boston, June 28, 1867. 

Errors and, omissions excepted. 


(Signed) ELISHA T. LORING. 


Complainant’s counsel offer in evidence the other account identi- 
fied by the witness as enclosed in the letter shown him, which is 
marked Exhibit 130, of which the following is a copy: 


Stock account of C. H. Palmer and friends in Ossipee, Kearsarge, and Iroquois Mining 


Companies. 
2,220 shares Ossipee stock, C. H. P., at $3.334............. $7,400 00 
375 i MIN icicle Nini cilimnenenns 1,250 00 
1,300 Kearsarge stock, C. H. 'P., $1. (RTS aR ame 1,516 66 
2,400 Iroquois stock, C. H. AG ce RM NIRS 1,200 0O $11,366 66 
1,470 Ossipee stock, A. H. 8. ae 4,900 00 ; 
750 Kearsarge stock, A. H. S., $2.66% . 2,000 00 
1,000 Iroquois stock, A. H. ” "eta oar ulinesliiie aan 500 00 7,400 00 
250 Ossipee stock, P. Hall, “$4 Sn ichitisichintaititalinasinih ovine 1,208 33 
500 Kearsarge stock, of Hall, EE nels 1,333 34 2,541 67 
875 Ossinpee stock, 5. 3i., $6.608.nccsccace.ia.---- 1,813 1,812 50 
$23,120 83 
570 
Memorandum of Assets paid by C. H. Palmer to Ossipee and Kearsarge Companies. 
2,220 shares Ossipee, C. H. Palmer, at $2.00.............-- $4,440 00 
1,470 is Tee Bs Oe wn ciinninds ones atine 2,940 00 
375 S. Mandlebaum, $3.50................ 1,812 50 $8,692 50 
250 Re I ON iii niaieintaiclbetendites inane 875 00 
1,300 meatsaras, ©. Ts BO, CPi ccnctecndnes cone 650 00 
750 A. H Sibley, $2.00 ome + ee Oe 
500 Be ee NE iecectn inh cilia aiilaciistcinas acticin 1,000 00 4,025 00 


$12,717 50 
Boston, June 28. 
Errors and omissions excepted. 


(Signed) . ELISHA T. LORING. 


Rte 
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Q. I show you a letter dated Jan. 4th, 1868, addressed by Mr. 
Loring to yourself in New Y ork, and ask you whether that is in 
Mr. Loring’ s handwriting ? 

A. It is, yes, sir. 

Q. W hether it was sent to you about the time al its date ? 

Yes, sir. 

Q. And received by you? 

A. Yes, sir. 

Q. I will ask you whether the paper I now exhibit to you was the 
account enclosed therein ? 

A. Yes, sir, it was. 


The letter and account are offered in evidence, and are marked 
131, 132. The following is a copy of-Exhibit 131: 
- Py 


OFFICE OF THE So. PEwanic Copper CoMPANY, 
$1 Kitpy Street, Boston, January 4, 1868. 
C. H. Patmer, Esq., New York: 

Dear Sir: Agreeable to my remark to you of yesterday, I here- 
with send copy of the account embracing the cost value of your in- 
terest in the various purchases made in connection with Frue and 
others. This result may enable you to account more satisfactorily 

to yourself, what has become of our money. The balance 
571 now in your favor after squaring the account with Frue, is 

$19,685.11, leaving you indebted to the Ossipee Mining Com- 
pany, balance due on assessments, $2,234.44. This balance of 
$19,685.11 is an oftset of so much in our private account, and re- 
duces that to quite a small item. 

I wish you to see if Douglas will buy 10 shares Houghton bk. If 
not, ask if he knows any one who will. Price, one hundred dollars 
per share, January dividend off. 

Yours truly, 
E. T. LORING. 


The following is a copy of Exhibit 132: 


CHARLES H. PALMER, IN ACCOUNT WITH WILLIAM B. FRUE. 


1866. ; 
Mev. 8&8 Deh. Wan. R. Mobic on BR. WH. Risketd.i.ccccoccccceeeenes GTS 
« §. Mandlebaum on Dupee, Beck, and Sayles...-....-.. .-.- 1,000 00 
“ 14, On sundry persons to C. H. P..-~---.. nian ceemnebeneine seemtnesuant Citigas chet 19,960 40 
°°. = ee a“ siete ices aacenrecesiniidiien a 4,988 39 
1867. 

ro. 233 “ 6 6 PT RO, ERE ee ee OS 4,450 00 
1866. 

Nov. 11, “ a coli. by BE. T. Lenncccocnce 0c Sencnne nwene 10,970 00 
‘6 22, ‘é< 6 sé ““ sO NO RRM ST PE RT Tal 2,675 oo 

Des. 38, “ $25,401.48, less drft. A. H. S., $6,901.48 ~----. ------ 18,590 00 
1867. 

a +’ * o o ee a 14,480 94 
_- saikilaaiclbiain tiles deliiallaai staililipsses idiern carga connate: San 
con, * oss diililts allieiciiipitapieiiiasitictaias ial ahiaina ieges ie) vapemniniaiaenmiaals 1,490 OO 

Mer.32, <danetialid tail dilies aiid daliiaitiie nitinintmnes aimaninn avian: ne 


.51—814 
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1866. 
Mar. 30, On sundry... .- svanipiaiiiih inital inte nai, nn 
Sept. 1, Amt. of A. ‘A. Sibley, bal. ark. “$6, gol. ssi csnciin uchchereabacnadaltiniatets 4,092 72 
$112,490 II 
I ae issn eitksetinbininicnitneninstcsepancecenieye iain teas aiaitaciaas nace aise 
inci ames ampli Nici ee 19,685 11 
$23,553 89 
Cr. 
By amt. rec’d for 5,000 shs. OE cic pntentidinninn amin cncninp maaan $50,000 00 
o “: 2200 ROG acest ciginicnnaentimian edie inapien saline nevhaniagalia 23,000 OO 
“ « gees * Tidemrmnpe ets O0 GONE ccimcscceseenenien 5,896 00 
« “ 939 “ “ ‘|, SRE AST 1,095 50 
“ ‘ gor “ Ossipee “ i IE -iiclinishiambdriabeieetibeaniies 2,421 50 
“ ee et ae ee 3:33} qnanmicccancerceccnce 8S MGZ 33 
O72 ; 
as “ 4,200 “* Iroquois “ OD sniuipiadin onan 2,100 00 
$6 s BERD "FOR CAO 1. BD nc tccinecndamactinanen 3,900 OO 
+ S 3.600 ~ Gee S6ORE TH  f B6 wccucsan eveneniiiiiaih tein ain 4,375 oo 
TEE ATE LN EE ES GE shiesiiliaieiid cote 3,868 78 
*, $112,490 II 
VALUE OF STOCK ALLOTTED C, H. P. & Son. 
ee 
Less bal. of arrears due the company .._....~--- Scentinisselhadncmeniationis 2,234 44 ' 
: $8,495 56 
ee Oe ee 
Ree Gare OF 55.50 per Oh. OG, Cy Es Pig he cccosecaccscnnass 562 50 
1,250 00 
400 shs. pNNE BF Ws Be Fug AGES ccc name coenesscsotaadt 1,933 33 
1,800 SN, CE IIS seccnnnticimaenacintns menienmbiismaiitminns 4, 00 
ee ls FE I dren scictiicnins edna aiiennion ann en mnmaliil 1,200 00 
ar 2G, OE BR Be, BE Pe ncnumanutiiciinbnmmniid deme diel 4,375 oo 
1,000 “ Torch L MeN diiccchecnehteitbicti itdicinalittis ap nieneattibileneguindn stiiltabitalesiaiialuiimeciniilda 1,500 00 
$23,553 89 


SN ONINOD socn sss siciniancinieininive piesa tah labai tvses ie ppapsialiinlldaiheegead 
Complainant’s counsel also produces and offers in evidence the 
following account, which is marked Exhibit 133: 
Exuisit 133. 


WILLIAM B, FRUE, IN ACCOUNT WITH CHAS. H. PALMER. 


Te $00 aks. Reareatge, solid at...... $80 G0 cncaccccccce -neccccscscee FIRED 
ar ees 8: ar, os ORR. ink emewe FP Gh ncdind shientnaminndice dite 5,896 00 
To 939 “ 2s aimee: «| RTE amiannancin adnmmnwnanbbien 1,095 50 
To 2,000 “ Ossipee, sold at ......- BED: nercnin that omnnitnend ann "Eee 
Se WR © Wa Be Bey Dr emmertionn 4 83% ~------------------------ 2,433 §0 
To 4,750 “ a 3 33.4 on nnne onan nnn----- 22s =: 8§,833._ 33 
To 3,000 “ in Sec. 35 and 36 ..-.. DT encidinsdinictininesen acencmbukiieliaeiitiie 3,750 oo 
a. oer mae cee Ca, °° OD © encnes nic anadonamniane 3,900 OO 
To 4,200 “ Iroquois, installments of 5o0c. per share............-.-..-..- 2,100 00 
CREDIT. 
1866. 

November 8, By sundry Grafts siinn-ietneariptehay seein teciacthamaaans ial gti; seicnieana *$3,000 00 

«s 14, ae ES, ., Bore OMEN ee  ES LE PON eR EET: MoewE NAT ce *19,960 40 

6 16, . Oath: tn enlace esata ities tiated iach ieee *4,988 39 


'* These items do not appear in account current between C. H. P. and E. T. L., the former hay- 
ing used the funds in N. Y. 
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1866. 
November 17, By sundry drafts .__- LO 
December 10, “ OF -hdedaeitias anecbiimidth deei eta mdinntinanty nha ad 2,675 oo 
1867. 
January 20, 6 a ee Rel Ee! “ER ER ROE Nom LT ty. 18,500 00 
February 4, os 0 dwtignn com enemetmennecensemmtimmmen tH 
“ 13, - S shemsenetueceeeenceewensessnsalebine 9,954 08 
573 
- 23; ™ C eece coceee ew ewes on coon coewes ewoees cone - 1,490 93 
ae o © cams enetinp cntmibininananmnigtidiiaadelbilinie 4,450 00 
April hy SRF GREE OD The FP iereitiebinitertnenienccmonnitniniiiniiin 1,500 00 
ee ae SI Teer Ge -tidintnen cen: sctnentesinte eniegpeateitiiiidiabepcnin 4,041 28 
6 es Bs I NS heed trimers ne sm winininshaminiitiithiiien 500 oO 
‘6 os DEE GE ci wrennnemnneninini scitoeeealenion 500 00 
es os Kearsarge o> | aepemenen oxhines empciipeguientiiainaniiialinnin 3,796 68 
os os i ee. cnnsomeonsqnumdgitiniemeniie 1,250 00 
a <4 Se NE SN ncictinincenas peepee Pe 1,250 00 
“ RO, Cot Gt. GE I a Be Br cen cena stance: iinn 2,900 00 
September 1, Sale of Adams stock, $3,982.70; int., $110.02; rec’d on ac. 
, Git. G0 DB. Fi Ge TE BOO8.4o aw nncn ccnenenn 4,092 72 
June 27, By drft. on Hecla Mining Co.............-.-.. ediehaeeeniinn in 150 00 
as es > Hancock ae  abeiaiinihipncileniicntneliienanaiiiinabiiimaiietintals 20 00 
as a Huron D . Se eae mnie 641 98 
os Franklin Sabena wmninny senemeniiaiaiiiiiii , 777 94 


Q. I show you a letter from Mr. Loring to Mr. Frue, which was 
an exhibit in the other case, of date January 16, 1867. I ask you if 
that is Mr. Loring’s handwriting ? 

A. Yes, sir. 

Q. Did you get that from Mr. Frue? 

A. I think I got that from Mr. Miller. 

Q. It was an exhibit in the FrueLoring trial? 

A. Yes,sir. 


Complainant’s counsel offers in evidence the letter just identified 
by the witness, which is marked Exhibit 134, of which the following 
is a copy: 

SoutHo Pewapic Copper CoMPANY, 
TREASURER’S Orricer, No. 11 CHANGE AVENUE, 
Boston, January 16, 1867. 
Wm. B. Frue, Esq., Houghton. 

Dear Stir: Enclosed you have a list of stock certificates, mailed 
to you to-day by request of Mr. Palmer. ‘Those for 5,000 shares I 
understand from Mr. Palmer, are sales made by you on account, 

pro rata, of the original purchasers of the land. The balance, 
574 2,211, are, I am informed, to be charged to the stock of your- 

self, and those interested with you in these sales, as you may 
direct. 

You will confer a great favor in forwarding the account sales of all 
stock, both in the Kearsarge and Ossipee, made by you on joint 
account with purchasers, with the earliest despatch possible, as no set- 
tlement can be made here until we have these accounts, not for- 
getting to collect all assessments due the ——— being 34 dol- 
lars on O and 2 dollars on K, and also all balances due from the 
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purchasers. For the first, Mr. Palmer and myself have become 
responsible to the treasurer for the amounts, and doubtless you will 
hold the certificates until both are paid. 

Yours truly, 


(Signed) KE. T. LORING. 

Mr. WALKER. To all these letters I object on the ground that they 
are incompetent and irrelevant. 

Complainant’s counsel offers in evidence the statement of account 
of the plaintiff in the suit of William B. Frue vs. Elisha T. Loring, 
being a copy of the paper which was passed to the jury on the trial 
of that case in 1877. 

Objected to as incompetent. 

Mr. Posr Of course, you do not ask to have the fact proven. 

Mr. Wacker. No, I know there was such a paper handed in. 

The paper just offered is marked “Exhibit 135,” of which the fol- 
lowing is a copy: 


ELISHA T. LORING, IN ACCOUNT WITH WILLIAM B. FRUE. 


1867. ce 3 
Nov. 8, ’66 to March 31, ’67, For amount of money paid E. T. Loring.... $114,299 80 
1868. 
July 10, For amount of money paid E. T. Loring in Houghton ....._.- ...- 2,500 00 
$116,799 8o 
Less amount received for 5,000 shares Kearsarge stock, and 2,000 shares 
Casines cheek GR S0tt GUOCUEE ..n ccnccnweee coc wcccccscosmnen, F300 
; $43,799 50 
575 
Profit on my share of 5,000 shares Kearsarge at $5.50 per share, sold 5,775 oo 
Profit on my share of 2,000 shares of Ossipee stock at $6 per share, 
Os citenintty tomrenneeninarinisianinas wtatinin eiipiasenlien ae tieinnbinein penis atime « 3,501 00 
$53,075 80 
1867. Cr. 
May, By 2,053 shares Kearsarge stock received at cost of $4.50 per share $9,238 50 
“* 418 shares Ossipee stock received at $5.50 per share -_.._..__- ca 2.299 OO 
“ 4,200shares Iroquois stock forfeited at 50c per share... ._....- 2,100 00 
SEIIIIND cntinia'ighericidicnighentpiniin help tijilinnipipilepicgeibiabiatnine nein tpt 39,438 30 
$53,075 80 
1877. Dr. 
a iisiceresiniereninsines decnesteienns winitle eenegnictinsisiniinanhicintisetite exit $39,438. 30 
June 27, For interest on $36,938 30 from March 31, '67,to June 27, 77, at 7 
per cent., being 10 years, 2 months, 27 days ........-.-.-..-.. 26,481 68 
For interest on $2,500, from July, 31, 68, to June 27,77, being 8 
years, 11 months and 4 days, at 7 per cent....._.-..... conection 1,562 36 
$67,482 34 
1877. 


June 27, Ok Re ee See re 


eLSG 
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Complainant’s counsel offer in evidence the charge of the court in 
the case of Wm. B. Frue vs. Elisha T. Loring, on the trial of 1877. 


Objected to as irrelevant, immaterial, and incompetent. 
Charge of the Court.—Ballard, J. 


“You have heard that this action was instituted several years 
ago, and that in consequence of some opinion of the judges that pre- 
sided, the plaintiff suffered a non-suit, and that subsequently this 
non-suit was set aside by another judge. ‘This is all true, but it is 
a matter of no consideration in this case. We are trying the case as 

if it never had been tried before. We are trying the case as 
576 if the plaintiff had never suffered a non-suit, or as if no evi- 

dence had ever been offered before. We are trying the case 
simply upon the evidence which has been adduced at this trial. I 
have been asked to refuse to proceed further with the case because 
the court has no jurisdiction, and I understand that the parties 
mean by this that the non-suit having been entered many termsago, 
it is not within the power of the court to set aside that non-suit. 
This question has already been disposed of by Judge Swayne, and 
it would not be very becoming in me, I think, to differ from him on 
this point; in fact, I do not know that I should differ from him, 
were I to examine the question. I have not examined the question, 
but I now overrule the motion of the gentlemen. 

I shall now proceed, as briefly as I can, to give the views which 
the court entertains of the law of the case. I shall not endeavor to 
detail to you the facts in a minute manner. It is the province of the 
jury to determine the facts, and not of the judge. If the judge should 
volunteer an opinion touching the facts, the jury would not be bound 
to receive it. You may pay such attention to the opinion of the 
court touching the facts as you may think the opinion is entitled 
to, but it is your sole province to determine the facts. 

Now it appears by the uncontradicted testimony, that in the fall 
of 1866, the plaintiff and the defendant, alone or in connection with 
others, formed a design of organizing two companies for the purpose 
of conducting the business of mining. ‘The land which the parties 
contemplated should be acquired and vested in the corporations, are 
situated in this State, near the southern shore of Lake Superior. In 
pursuance of this design, two corporations were afterwards organ- 
ized, viz: the Kearsarge and the Ossipee. In these corporations 
respectively it was agreed that each party, that is, each promoter, 
should have stock in proportion to the amount of money contributed 
by him. It was contemplated that the corporations would be organ- 
ized in Boston, in which city the defendant Loring then resided, and 
through his instrumentality or agency. It is not material to the 
design of the parties whether the two new corporations were organ-, 
ized, or whether the entirestock in the old corporations was acquired. 
That is, the material matter was that they should have two corpor- 
ations, of which they would have the entire control. In point of 
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fact, the two corporations whose entire stock these promoters after- 
wards acquired, namely, Kearsarge and the Ossipee, were first 
organized by other parties. The nominal capital in each corporation 
was five hundred thousand dollars, divided into twenty thousand 
shares of twenty-five dollars each. The actual capital was much less, 
that of the Ossipee being one hundred and ten thousand dollars, 
and that of the Kearsarge ninety thousand dollars, making the cost 
of each share to the promoters, or those on the ground-floor, as they 
have been denominated in this case, in the one $4.50, and in the 
other $5.50. 

577 Before the companies were organized, the promoters deter- 
mined to sell stock on joint account, and in pursuance of this 
arrangement they did sell by the plaintiff, Frue, five thousand shares 
in the Kearsarge and two thousand in the Ossipee, realizing there- 
from seventy-three thousand dollars. This sum was remitted to the 
defendant through Palmer, and it constitutes the basis of a portion of 
plaintiff’s claim: He claims that this stock really belonged to him- 
self and Palmer and the defendant Loring, and that his share in 
the proceeds is nine thousand two hundred and seventy-six dollars, 
for which the defendant must account and is liable in this action. 
There is no question, I believe, that if this stock really belonged to 
these three parties, the true share of the plaintiff in the proceeds is 
the above-mentioned sum, $9,276, and I instruct you that if you 
believe that this stock belonged to these parties, that the proceeds 
came to the hands of Mr. Loring, and that he has not accounted 
therefor to the plaintiff, the plaintiff is entitled to recover in this 
action said sum of $9,276; but if you believe that said stock be- 
longed to the corporation, and that it was sold on account of the 
corporation, or that the proceeds were paid to Loring, as the finan- 
cial agent of the corporation, to be expended for corporate purposes, 
then the plaintiff cannot recover any part of it in this action. If 
it was so paid and received, it was received for the use of the corpo- 
rations, and not for the use of the plaintiff, and as this action is 
brought for moneys received by the defendant for the use of the 
laintiff, it follows that the plaintiff cannot recover in this action. 
f it was so received by the defendant for the corporations, as their 
financial agent, the plaintiff, as a member of the corporations, may 
be interested in it, but he must look to the corporations, and not to 
the defendant personally. You are not to confound the defendant 
with the corporations. It seems to me a little strange that if the 
plaintiff considered himself as personally interested in this money, 
or rather that $9,276 of it was his, he did not retain it when it was 
in his hands, instead of sending it to Loring. He says he sent the 
money to Loring because he supposed he wanted funds, and he 
wished to keep him in funds. To om him in funds for what? If 
to be used in developing the mines or the corporate uses, then the 
plaintiff cannot recover in this case, but if it was to be kept for the 
plaintiff, it may be recovered. It is proper for you to determine the 
question of fact here suggested, and accordingly as you find the fact 
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your verdict will be against or for the plaintiff in this action. Now, 
if it was deposited there, I say, as the financial agent of the corpo- 
rations, to be used for corporate purposes, the plaintiff cannot re- 
cover in this action. On the other hand, if it was placed there on 
the general account of the plaintiff,and to beused by the defend- 
ant, Loring, with the other funds placed there by the plaintiff, then 
the plaintiff may be entitled to recover, depending upon other facts 
which will hereafter be presented to your consideration. And 
578 even if you should think that the money was not paid to Lor- 
ne as the financial agent of the corporations in the first 
instance, but as the financial agent of the very matters to be used 
by him in purchasing mining lands for the corporations, or explor- 
ing or developing the mines, and the remainder of it to be turned 
over to the corporations or to be held by himself as the financial 
agent to be used for like purposes, and that it was so used and ap- 
om. the plaintiff cannot recover any portion of it in this action. 
mean to say he cannot recover unless it was received by the defend- 
ant for the use of the plaintiff, and not for the general promotion 
of the scheme. It is not material that the money was credited to 
Frue; this is a matter of mere book-keeping. When the stock was 
delivered to him to sell he of course was charged with it, and when 
he sold it and paid over the proceeds he was credited, not merely 
by the amount of his interest, but he was credited the whole sum 
of seventy-three thousand dollars. I suppose | am understood by 
the jury in this matter, but, lest I may not be, I repeat that if this 
seventy-three thousand dollars was realized from stock which be- 
longed to the corporations, was stock reserved to the corporations, 
and not transferred or intended to be transferred to the promoters, 
and the money realized therefrom went to the corporations, then 
the plaintiff cannot recover in this action; or if the money was 
realized in anticipation of the formation of corporations, and it went 
into the hands of Mr. Loring as the financial agent of those pro- 
moters, to be used by him in exploring the lands and in paying for 
the lands, or in developing the lands, and it was so used, the plain- 
tiff’ cannot recover in this action. [f, on the other hand, it was paid 
over to Mr. Loring, and the portion of it which belonged to Mr. 
Frue was held by him on joint account for Mr. Frue, to be drawn 
on by Mr. Frue as any other money which he might deposit with 
him, then there may be a recovery in this action, depending upon 
the other facts which will hereafter be presented. 

It is not disputed that the defendant received from the plaintiff, 
or from the plaintiff and his associates, Noble and Hodgsons, the 
further sum of forty-three thousand seven hundred and ninety-nine 
dollars and eighty-three cents. I do not say he received this sum 
for the use of the plaintiff, but only that he received it; in what 
character, or for what purpose, or for whose use he received it, is a 
question you must determine, as well as the further question, 
whether or not it was applied by the defendant to the use and pur- 
pose intended. The plaintiff insists that the whole of this money 
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was his, and that it was received by the defendant as plaintiff’s 
money under an arrangement made through Palmer, that the de- 
fendant would purchase certain stocks therewith for the plaintiff, 
and transfer, or cause to be transferred, to the plaintiff said stocks; 
that if the defendant used the money in the purchase of stocks he 
purchased said stocks in his own name and for his own use, and he 
has accounted to the plaintiff for the stocks or otherwise for 
579 only thirteen thousand six hundred and thirty-seven dollars 
and fifty cents, although stocks for the whole have been de- - 
manded of him. 
Now, I instruct you that if the whole or any part of this money 
was the plaintiff’s, no matter through whom he received it, and that 
it was received by the defendant under the arrangement suggested— 
that is, under the agreement that he would convert it into stocks for | 
the plaintiff and transfer the stocks to the plaintiff, and he has 
failed, after demand, to so transfer said stocks, then to the extent 
that plaintiff’s money has not been so used he may recover in this 
action. Counsel will perceive that I use the term “after demand.” ! 
I am not at all sure that it was necessary to be used. It seems to be 
conceded that the stocks were demanded, and I put it in here. I do 
not know that it was necessary as a legal proposition. You will fie 
notice the instruction in these two propositions: lst, the plaintiff 
cannot recover as to this sum, or any part of it, unless the whole or 
some part of it was his own; and that, in any event, his recovery ~ 
must be limited to the part which belonged to him. If it belonged 
to him, Noble, and the Hodgsons, jointly—if it was their joint 
money—he cannot in this action, in which he sues alone, recover 
any part. If any part of it belonged to him separately, to that ex- 
tent he may recover, provided the defendant received it, to be in- 
vested by him in stocks, which he had agreed to transfer, or cause 
to be transferred, to the plaintiff, and which he has not trans- 
ferred. If it was a part of this agreement, when he received the : i 
plaintiff’s money, or if he made this agreement while the money 
was in his hands, that he would not only invest the money in stocks, | 
but that he would transfer the stocks to the plaintiff, 1 think the 
plaintiff may recover in this action, if the defendant has not per- 
formed his whole agreement. If he has simply invested plaintiff’s f 
? 
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money in stocks, and if he has not caused the stocks to be trans- 
ferred to the plaintiff, he cannot rely upon his broken contract as a 
defence to the plaintiff’s demand to have his money returned. He 
has in such case not used the money of the plaintiff as he agreed to 
use it, and, in contemplation of law, might still use it for the plain- 5 
tiff, and must account for it in this action. But the defendant in- 
sists that none of this money belonged to the plaintiff, and that he 
had no interest in it, but that it was the joint money of the plain- 
tiffs and Noble and the Hodgsons, and that the stock which was to 
be purchased, if in fact it was to be applied to the purchase of stock, 
was to be the joint stock of these parties. If you find that this was 
so, and if you find that the agreement of the defendant was to trans- 
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fer the stocks to these parties jointly, and not to the plaintiff alone, 
then the plaintiff cannot recover any part of this sum of $43,799.80; 
or if the money was furnished by the plaintiff, and the agreement 
with Loring was to transfer the stock to him, and Noble and the 
Hodgsons were to derive their interest from the plaintiff, then it 

presents no obstacle to the plaintiff’s rights to recover; nor 
580 does it matter that Noble and the Hodgsons agreed with the 

plaintiff to furnish him a portion of said money, or that he 
did actually furnish it. If they were entitled to receive no stock, 
jointly or separately, from the corporations or from Loring, if the 
arrangement between Noble and Hodgsons and the plaintiff was that 
the stock should be issued to the plaintiff, and the plaintiff had 
agreed with them—not merely intending to transfer to them certifi- 
cates—but had even agreed to transfer to them certificates of stock, 
then I hold that it presents no obstacles to the plaintiff’s right to 
recover. And no matter whether they had furnished him money to 
enable him to pay for the stock or not, it would be precisely the 
same as if he had furnished the whole money from his own interest. 

And the defendant insists that as to the $2,000 part of $43,799.80, 
your verdict cannot, in any event, be for the plaintiff, because, as he 
maintains, this money was sent by Noble to Loring to pay for his 
(Noble’s) stock, which was allotted, or to be allotted to him. If you 
find the iact to be so, then I instruct you plaintiff cannot recover 
this money; but, of course, if you find the fact to be otherwise—if 
you find that the money was the plaintiff’s, forwarded to Loring by 
Noble only as plaintiff’s clerk, and received by defendant as plain- 
tiff’s money, and credited to the plaintiff, then the plaintiff may re- 
cover, if you find the other facts to exist on which the right to | 
recover depends,.as I have before said; but if you find that the 
$2,000 was Noble’s, forwarded to Loring to be applied to paying for 
stock to be allotted to him, or which he understood was to be allotted 
to him, I am inclined to think, and I so instruct you, that plaintiff 
cannot recover, even though it was placed to the credit of Frue. If 
it was Noble’s money, it could nat be placed to Frue’s credit without 
Noble’s consent; and the so placing of it would not make it Frue’s 
unless Noble then or subsequently assented to it. I suppose that if 
it were Noble’s money, and if it was forwarded to Mr. Loring, and 
he, having no account with Noble, had deposited the money with 
Mr. Frue’s,and Noble had subsequently assented to this arrangement, 
then Mr. Frue might recover the money from Mr. Loring, although 
he might be obliged to account therefor to Mr. Noble. 

Of course, I repeat, if it was Mr. Frue’s money, there is no diffi- 
culty as to the right to recover this sum, if the plaintiff is entitled 
to recover anything in the action. 

Defendant contends that the plaintiff cannot recover as to the 
$25,401.55 part of the $43,799.80, because he says the plaintiff sent 
this money to Mr. Palmer, to be used by him for a specific purpose, 
and not to be invested by Loring in stocks, or in anvthing else, for 
the plaintiff; that this money was never credited to Frue by Loring, 
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but credited to Palmer, and subsequently checked out and used by 
Palmer. If you find the facts to be so, then the plaintiff cannot 
recover this sum; but if you find that this money was actually 

581 credited to Frue by Loring, and has not been accounted for 
by Loring to Frue, I do not see why Frue cannot recover it. 

It is perfectly competent for the plaintiff to change the destination 
of the money and to ratify the deposit to his credit if it was so depos- 
ited. As it was Frue’s money, if it was placed to his credit with 
Loring, it does not lie in the mouth of the defendant to refuse to 
account for it; but I repeat that if it was sent to Palmer to be invested 
by him, was placed to Palmer’s credit, not to Frue’s, and was invested 
by Palmer, the plaintiff has no cause of action therefor ; or even if it 
was placed to Frue’s credit, and a portion of it was applied by Pal- 
mer, or Palmer and Loring, to the purchase of stocks in Torch Lake 
other than Frue has received, the plaintiff cannot recover the amount 
so invested, even though Frue has not received the stock purchased 
for him in Torch Lake. If the investment was made with his con- 
sent, or he subsequently ratified it, if the evidence satisfies you that 
Loring promised the plaintiff personally, or through Palmer, to 
invest the money from him, and to transfer stock purchased for the 
plaintiff to him, and he has failed to make the transfer — I mean 
this: there is some testimony to the effect, that when the moneys 
were sent forward, through Palmer to Loring, to be invested in the 
lands, stock, or whatever you may call them, connected with the 
Kearsarge or the Ossipee, that there was some agreement on the part 
of Loring to invest that money in these stocks, and to transfer the 
stocks to Mr. Frue, and I have told you that if you find any such 
agreement whilst the money was in his hands, he cannot discharge 
himself from that obligation by simply investing the money in 
stocks, but must perform his whole contract. He must either deliver 
over to Mr. Frue the stocks, or must account to him for the money. 
But it is contended by the defendant that this agreement did not 
relate to the money which was forwarded to Palmer to be invested 
in Torch Lake, and that there is no evidence of any such agreement, 
and that in fact they insisted that this money was really invested 
by Mr. Palmer in something else, Torch Lake or something else— 
certainly to the extent of 5,600 shares of stock for Mr. Frue. Now 
although that was the original destination of the money, and though 
it was originally intended to be invested by Mr. Palmer for Mr. Frue 
in Torch Lake, if you shall arrive at the conclusion that it was not 
so invested, and that its destination was changed, that it was placed 
with Mr. Loring, and that it was mingled with the other funds of 
Mr. Frue, to be used by Loring, precisely as he was to use the other 
moneys which had been deposited with him, and that Loring came 
under the, same obligation in respect to this money that he was 
under in respect to the other moneys; and if that obligation was to 
invest it in stocks, and to transfer those stocks to Mr. Frue, 

582 and he has not done it, then he is liable for this money as 
well as for any other part of it; but if, on the other hand, he 
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came under no such agreement in respect to this money at all, if he 
made no such agreement with Mr. Frue, then I do not see that in 
this action, or any other, perhaps, he would be liable. I do not say 
there would be no remedy whatever, however. 

Perhaps right here as well as anywhere else in the course of the 
charge, I shall admonish you that the term stocks may be very 
differently used by the uneducated from the sense in which it is used 
by the educated lawyer or the court. This witness may not have 
any definite idea of the meaning of the term as he employed it. 
The witnesses may not distinguish between the lands and other prop- 
erty which belonged to the corporation, and the stocks which be- 
longed to the corporation. When a corporation is organized, as 
you perhaps know, whether it be for banking purposes or mining 
purposes, stock certificates are issued to the persons interested, gen- 
erally in proportion to the amount of money that each pays in. 
Lands are all which are invested in the corporation ; and tools, im- 
plements, and all other articles which are necessary to carry on a 
praticular business contemplated in the organization of the corpora- 
tion. ‘These are vested in the corporation, and the stockholders 
have no property or interest in them except through the corpora- 
tion as members of the corporation. So long as the corporation 
exists they have no control over their property except as they act 
through the corporation and through the directors and managers 
of the corporation. But these various witnesses, let me here con- 
clude, have said that these moneys were forwarded for the purpose 
of purchasing stocks or lands—they sometimes use the one expres- 
sion and sometimes the other—and if your attention was called to 
the testimony of Mr. Frue in relation to the sending forward of 
$73,000, you would find that instead of saying it was sent forward 
for the purpose of purchasing stocks, that they were sent forward 
for the purpose of keeping Mr. Loring in funds. If you were to 
advert to what he says in relation to the transaction of the 
$25.408.48, you would see that it was not that it should be invested 
in stocks in Torch Lake, but to be invested in lands. In other 
words, I mean to say that he has not drawn that discrimination 
that commonly exists between the lands that belong to the corpora- 
tion and the stocks. Counsel use these expressions with more dis- 
crimination, and they say that this money was forwarded to Mr. 
Loring to be invested in stocks, not in lands—I mean the counsel 
for the plaintiff. It is for you to determine whether that be so or 
not. If the money was sent to Mr. Loring, | repeat, to be invested 
in the stocks of the corporation, and he was to procure the stocks 
and to cause them to be transmitted to Mr. Frue, that is one thing; 

on the other hand, if the moneys were sent to Mr. Loring, 
583 as the financial agent of the corporation, or the promoters, 

to be invested in avet thereafter to be conveyed to the cor- 
poration, or in developing the lands, that is another thing. 

Again, the defendant insists that he never made a specific agree- 
ment. And now I wish to call your attention to this part of the 
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charge particularly, because I think here is the turning point of this 
case, and the jury may consider the facts. He insists that he neither 
made a specific agreement to purchase stocks for the plaintiff, nor 
caused any stocks to be transferred tohim. That the arrangement 
was substantially this: that articles of associations were prepared 
for two mining companies; that neither of these companies had any 
mining location ; that explorations were to be made, mining loca- 
tions were to be contracted for; that the organizations of these 
enterprises were to be made by the plaintiff for Mr. Loring and 
perhaps others; that moneys were to be collected from the plaintiff - 
and other promoters prior to the organization of the companies, 
and to be placed in the hands of Loring as the financial agent of 
the promoters, to be used by him in the exploration of mining lands, 
in the purchase of the same, and in the development of mines; and 
that if lands should be purchased, they should be transferred to the 
corporations thereafter to be organized; that if any of the moneys 
remained unexpended, they should likewise be transferred to the 
corporations or their treasurers; that it was contemplated that each 
of the promoters should receive from the corporation, stock propor- 
tionate to the amount of money which .he had advanced; that all 
the money received by the defendant, Loring, was used for the 
purposes contemplated ; that he never came to any specific agree- 
ment with the plaintiff to purchase or transfer to him stocks in the 
corporations which were to be organized; that it was the under- 
standing that the plaintiff with the other promoters as aforesaid 
would be entitled to stock from the corporation; that if the plain- 
tiff had any reason to expect that the defendant would transmit to 
him stock of the corporations, this arose from the fact that the 
plaintiff resided in the far West, and the defendant resided at or 
near the business office of the corporation and was their chief 
officer and manager. Now, if you find these facts to be so—if you 
find that the moneys advanced by the plaintiffs were received by the 
defendant as the financial agent of the promoters, to be used by him 
in the purchase of mining lands, or making explorations, and that 
they were so used, or any porticn thereof, the plaintiff cannot re- 
cover in this action. The plaintiff’s right to recovery rests entirely 
upon the theory that the money was to be paid to Loring individ- 
ually, to be invested by him in stocks which were to be transferred 
to the plaintiff, but which money ke did not so invest, or if he did 
so invest he failed to transfer the stocks. I repeat, that if the money 
was paid to Loring as the financial agent of the promoters, to be 
used by him in purchasing mining lands, and a portion was so used, 

the amount was not ascertained here, plaintiff cannot recover 
584 in this action, because in such case there would be a necessity 

for an accounting, which must be had in another jurisdiction. 
You have heard me say several times, that, upon certain contin- 
gencies, plaintiff cannot recover in this action. You will of course 
understand me as not meaning to intimate that he is without remedy 
If he has not received all that he is entitled to, he is entitled 
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to receive stocks from the corporations which were organized, or 
from Mr. Loring. He may have his action against one or the other, 
therefore, to recover his damages, or possibly he might proceed 
against one or the other by proceedings in equity to compel the 
issue or transfer of the stock. This would ordinarily be the remedy 
of a party who subscribed stock to a corporation and then failed to 
receive stock, nor would the plaintiffin such case suffer any loss, 
because in such action he would recover the actual value of the 
stock to which he was entitled, or by the proceedings in equity he 
would obtain the stock itself. In the form of the proceedings 
adopted it might occur that the plaintiff, if he recovered at all, 
would recover more or less than he should in good conscience re- 
ceive. If the stock was of less,value than the sum paid for it, or 
agreed to be paid for it, then in this form of action he might recover 
more than the actual damage sustained by him. On the other hand, 
if the stock had increased in value, then he would have the right 
to sue the party for not transferring the stock and might recover its 
actual value; but this is not at all to abridge the plaintiff’s right of 
action. He has his election. If he placed his money with Loring 
to be invested in the stocks, and Mr. Loring agreed with him 
personally to invest the money in the stocks, and he has not 
performed that agreement by investing the money in the stocks, 
and transferring them to the plaintiff, the plaintiff either may 
recover in this form of action the money which he had ad- 
vanced Loring less the amount which Loring has accounted for, or 
he might, if he had chosen, have sued Loring for the value of the 
stocks, and in that action, so far as has been developed in this case, 
[ do not know whether the recovery would have been more or less 
than the plaintiff may possibly recover in this suit. That would 
depend upon circumstances and the facts. 

I have presented the case perhaps a litle confusedly; but I think 
the jury will understand me. When I use the term “ paid-over to 
Mr. Loring individually,” perhaps some explanation is necessary. 
He was not at the time some of these moneys were paid to hima 
member of any corporation. Therefore all the moneys received by 
him were received by him individually in a certain sense; but if he 
was selected by the promoters as the person to receive the money 
and to expend the money on behalf of the promoters prior to the 
organization of the company, and if he did expend the money thus 
received by him prior to the organization of the company, as the 
financial agent of the promoters, then that is the sense in which If 
should say he was not individually receiving the money; that is, I 

mean you to understand the term in that sense; and I mean 
585 to say that if the moneys were so used by him, the amount 

not being fixed or ascertained in this action then the remedy 
of the plaintiff is in another form, in an action for an accounting. 
On the other hand, if he did not expend any of those moneys thus; 
if his obligation was simply to invest the money in the stocks of the 
corporation for the plaintiff,—bhave the stocks transferred to the 
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plaintiff, and he did not do this, he must account to the plaintiff for 
the moneys which were so placed with him for that purpose. 

Now I will dispose of the specific requests which have been made 
by the parties. 

[Mr. Wetts.] The requests of the plaintiffs are withdrawn. They 
are covered by the general charge. 

[Court.] The first request of the defendant has already been 
overruled. | 


2. If the jury find that the plaintiff and defendant, together with 
others, were jointly interested in the organization of certain mining 
corporations under the laws of this State, and that plaintiff, by an 
arrangement between all the original proprietors of said corporation, 
had allotted to him a certain number of shares of stock therein, 
upon tae payment to the treasurer of said company of the actual 
costs thereof, and that plaintiff remitted to the defendant money for 
the purpose of paying in the treasury of said corporation the actual 
cost of said shares thus allotted to him, and which the defendant 
actually paid for that purpose, then plaintiff cannot recover in this 
action for the money thus remitted to the defendant and thus applied. 
That has already been given substantially to the jury. 


3. If, in the anticipation of the actual organization of the cor- 
poration, money was sent from time to time by the plaintiff to the 
defendant to pay for stocks thus to be taken by the plaintiff in said 
corporations, and it was agreed between them that the defendant 
was to take the stock and hold it in trust for the plaintiff until the 
same was fully paid for, and the defendant paid into the treasury of 
said corporation the money thus sent to him,—plaintiff cannot re- 
cover in this action for the money thus sent and paid, although he 
he may not have received the stock. 

Iam not sure that there was any evidence that there was any 
agreement that the defendant might hold the stock in trust for the 
plaintiff, or as security even for moneys which were due from Frue 
to him. He treated the money which came through Palmer as 
Palmer’s money, and it would seem that Palmer was behindhand, 
perhaps had not paid up in full—and what Loring was insisting 
upon was holding the whole stock of Frue and Palmer for advances. 
I therefore do not give that instruction. 


4. lf certain stock in such corporation was allotted to Noble as 

one of the original proprietors by actual arrangement between the 

parties, and said Noble sent money through Palmer to defend- 

586 ant to apply on shares thus allotted to him, plaintiff cannot 
recover in this action. 


I think that has been covered by the charge of the court as given. 


If certain stock in the corporation was allotted to said Noble by 
the arrangement between the original proprietors, and he paid 
money over to said Frue to be remitted to the defendant to be 
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applied on the stock thus allotted to him, plaintiff cannot recover 
in this action. 


I think that is all embraced in what I have said, as far as the 
court intends it to be embraced. 


[Mr. Wavker.] Your honor submitted the question to the jury 
in that connection in your charge, as to whether that $2,000 was 
Frue’s money or Noble’s, I have to request your honor to say that 
there is no evidence that that $2,000 was Frue’s money. 

[Tae Court.] I do not think it will be any error for me to sub- 
mit it to the jury. Iam inclined to think that there is some evi- 
dence on which the jury may draw the inference—that is, on Frue’s 
testimony. The jury may doubtless conclude that it is Noble’s; 
but there is some testimony from Frue to show that Noble, in this 
capacity, simply acted as his clerk, forwarding the money. 

6. That upon the evidence in this action plaintiff is not entitled 
to recover for the $2,000. That I declined to give. 

7. That I have already charged. 

8. If the drafts remitted by said Frue to C. H.-Palmer, on the 
81st of December, 1866, under instructions to purchase the property 
mentioned in said Frue’s letter of that date, and said Palmer with- 
out authority paid such drafts, or the proceeds thereof, over to the de- 
fendant, and subsequently drew out of the same or any portion thereof 
from the defendant’s hands, and applied it on the purchase of the 
property thus directed to be purchased, then the plaintiff cannot 
recover in this action. I think that is covered by what I have said. 
I decline to give it in any other form than that. 


That upon the evidence in this case, plaintiff is not entitled to 
recover for any portion of the money sent by plaintiff to Palmer in 
letter of December 31st. 


Mr. Wacker.] Your honor has covered that fully. 

HT Court.] The two written requests are declined. I think 
they are covered by what [ have already said. 

[Mr. Watker.] [ have two other requests that I desire to pre- 
sent:—If the jury believe the testimony of Mr. Palmer, that Mr. 
Frue furnished the money to purchase 5,600 shares of the Torch Lake 
property, and that the money was drawn from Loring, the defend- 
ant, then the costs of said shares is to be deducted from the money 
claimed by the plaintiff in this suit as against defendant, in addi- 
tion to the other deductions admitted by the plaintiff. 

[Mr. Lorurop.] My friend stated something which Mr. Palmer 

did not testify to. 
587 [The Court.] I will only say in respect to that matter that 
if Mr. Palmer drew out the price of 5,600 shares and 
invested it in this stock for Mr. Frue, and the stock was issued to 
Mr. Frue, there would be an end of the matter of course. If, how- 
ever, this money was invested just as though the money was to be 
invested if Mr. Loring came under the same obligation in respect 


416 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


to this stock that it is alleged he came under in respect to the other 
stock, then I hold that the plaintiff has a right to recover. 

{Mr. Warker.] We claim that there is no evidence that it was held 
under any such agreement. 

[The Court.] But suppose the court thinks there is some to be 
submitted to the jury, what is your remedy? It cannot be in the 
way of an exception. 

[Mr. Lorurop.] The question is whether there is any evidence 
tending to show ; and if there is any evidence tending to show, it 
must go to the jury. 

(Mr. Watker.] Your honor has referred, in your very lucid and 
able charge—which on the whole is very clear and satisfactory—to 
the fact that you submit to the jury the question of whether it was 
upon fhe same agreement. 

{The Court. ] It is immaterial whether the agreement was to invest 
it in stocks or not. A simple deposit of money with Loring to the 
credit of Frue would entitle the plaintiff to an accounting. 

The first and second written requests are refused. The third 
written request is as follows: That there is no evidence in this case 
that at the time the defendant received the money claimed in this 
case he made any agreement to deliver to the plaintiff any stock in 
said corporation. 

I decline to give that to the jury for two reasons. I do not wish 
to express any opinion as to what the evidence establishes. I 
simply mean to say that there is evidence upon the subject which 
the jury may consider; and I further mean to say that, even 
though they should conclude that there was no agreement at the time 
the money was placed there, if there was such an agreement sub- 
sequently made while the money was in the hands of Loring, it is 
the same as if the agreement had been made when it was placed 
there. 

I am asked to say to the jury that there is no evidence but what 
the defendant used the money put into his hands for the plaintiff 
for the very purpose for which it was forwarded. I decline to give 
that. 

I am asked to charge that the statement filed with the Secre- 
tary of State in the summer of 1867 has no tendency to prove that 
the defendant wrongfully took in hisown name stocks to which the 
plaintiff was entitled. I think I will give that. [do not see how 
the books will show. They will only establish that certain 
amount of stocks was issued to the defendant; they will not show 

that it was wrongfully done. It is a fact which the jury 
588 may consider in connection with all the other facts. It will 

show how much was issued to the defendant, how much was 
issued to the plaintiff, and how much was issued to the other par- 
ties. 

I said to you substantially, in relation to the money which was 
sent from Lake Superior to Mr. Loring, that if that money be- 
longed to the parties at Lake Superior jointly, if it was to be 
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invested in stock for their joint use, then the plaintiff in this action 
cannot recover any part of it. If, however, it was Mr. Frue’s 
money, although derived—a portion of it—from these parties, and 
the stock was to be taken out by him, and he was to transfer the 
stock, or a portion of it, to other parties, that would constitute no 
obstacle to a recovery. I also said that though all the money sent 
from Lake Superior did not belong to Mr. Frue, if any portion of 
it belonged to him separately from the rest, he is entitled to re- 
cover to the extent of that portion, provided, of course, that the 
jury can ascertain what that portion is. If you cannot ascertain 
what that portion is, of course you can give no verdict in his favor 
in that respect. 

The defendant excepts to the refusal of the court to charge the 
jury as requested by him in the charges A and B; also in the 
original charges 1, 2, 2}, 24, 3, 6, 9, 10, and the additional charges 
11, 12, and 13, as requested; also to the charge of the court 
upon the subject of jurisdiction; to the charge of the court that 
under certain contingencies plaintiff could recover for the portion 
of the $73,000 sent forward as proceeds of sales of stock; to so 
much of the charge as relates to the effect of Loring crediting the 
$2,000 sent forward November 8th to Frue; as to the effect of the 
credit by Loring to Frue of the remittance of December 31st, 
1866, of the $25,000; as to the charge of the court which re- 
quires in certain contingency that Frue should have received the 
Torch Lake stock to discharge the defendant upon his liability; to 
the charge of the court which permits the jury to find that there 
was an agreement made by Loring with Frue as to the disposition 
of $25,000. 

The following were the defendants’ requests to charge: 


1. That no verdict can be rendered for the plaintiff in this case, 
far the reason that the court have no jurisdictisn to try the same, 
the order setting aside the non-suit granted therein being without 
authority of law. 

2. If the jury find that the plaintiff and the defendant, together 
with other persons, were jointly interested in the organization of 
certain mining corporations under the laws of this State ; 

And that the plaintiff, by an arrangement between all the origi- 
nal proprietors of said corporations, had allotted to him a certain 
number of shares of stock therein upon the payment into the 

treasury of said company of the actual cost thereof; 
589 And that plaintiff remitted to the defendant money for the 
purpose of paying into the treasury of said corporation the 
actual cost of the shares thus allotted to him,—and which the de- 
fendant actually paid for that purpose. 

Then the plaintiff cannot recover in this action for the money thus 
remitted to the defendant and thus applied. 

2}. There is no evidence in this case that at the time defendant 
received from the plaintiff the money claimed in this case, he made 
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any agreement to deliver to the plaintiff any of the stock in such 
corporations. 

24. There is no evidence but what the defendant used the money 
put into his hands from plaintiff for the very purpose for which it 
was forwarded. 

8. That if, in the anticipation of the actual organization of such 
corporations, money was sent from time to time by the plaintiff to 
the defendant to pay for the stock thus to be taken by the plaintiff 
in said corporations; and it was understood between them that the 
defendant was to take said stock and hold it in trnst for the plain- 
tiff until the same was fully paid, and the plaintiff actually paid 
into the treasury of said corporations the money thus sent to him, 
the plaintiff cannot recover in this form of action for the money thus 
sent and paid, although he may not have received the stock. 

4. If certain stock in said corporations was allotted to William 
R. Noble, as one of the original proprietors, by mutual arrange- 
ment between the parties, and said Noble sent money through C. 
H. Palmer to the defendant to be applied to the payment of shares 
thus allotted to him,—the plaintiff cannot recover in this action for 
the money thus remitted by said Noble, 

5. That if certain stock in said corporation was allotted to said 
Noble by an arrangement between the original proprietors thereto, 
and he paid money over to said Frue to be remitted to the defend- 
ant, to be applied upon the stock thus allotted to said Noble,—the 
plaintiff cannot recover for the money remitted, in this action. 

6. That upon the evidence in this case the plaintiff is not entitled 
to recover in this action for the two thousand dollars sent by Noble 
on the 8th of November, 1866, and paid to the defendant by Mr. 
Palmer. 

7. If, by an arrangement between the original proprietors or stock- 
holders of said corporation, certain shares thereof were allotted 
jointly to the plaintiff, to said Noble, and to David Hodgson and J. 
C. Hodgson, upon their payment therefor into the treasury of said 
corporation the cost of said stock as aforesaid, and the said Frue 
remitted the money to pay for said stock for himself, the said Noble, 
and the said Hodgsons, to the defendant,—then the plaintiff cannot 
recover for such moneys sent forall said joint parties, in this 

action. 
590 8. If said shares were allotted to said Frue, said Noble, and 

said Hodgsons, and the said Noble and the said Hodgsons 
paid money into Frue’s hands to be sent forward to be applied in 
the payment of said stock, and Frue sent said money to the defend- 
ant for that purpose,—then the plaintiff cannot recover in this action 
for the money thus paid to said Frue and thus remitted, even though 
defendant has never accounted therefor. 

84 And this would be so whether allotment was several to each 
or jointly to all. 

9. If the drafts remitted by said Frue to C. H. Palmer, on the 
31st of December, 1866, under instructions to purchase the property 
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mentioned in said Frue’s letter of that date, and said Palmer, with- 
out authority, paid said drafts or the proceeds thereof over to said 
defendant, and subsequently drew out the same, or any portion 
thereof, from the defendant’s hands, and applied it upon the pur- 
chase of the property thus directed to be purchased, or a part 
thereof,—then the plaintiff cannot recover in this action for said 
money so forwarded and paid out. 

10. That upon the evidence in this case the plaintiffis not entitled 
to recover for any portion of the money sent by the plaintiff to Pal- 
mer in said letter of December 31st. 

11. If the jury believe the testimony of Mr. Palmer, that Mr. 
Frue furnished the money to purchase 5,600 shares of the Torch 
Lake property, and that that money was drawn from Mr. Loring, 
the defendant, then the cost of said shares is to be deducted from 
the money claimed by the plaintiffin this suit as against the defend- 
ant, in addition to the other deductions admitted by the plaintiff. 

12. There is no evidence that $2,000 remitted by Noble to Pal- 
mer, on the 8th of November, belonged to Frue. 

13. No evidence of any agreement of Loring to hold the $25,000 
for Frue upon general account, or in the same way in which the 
other moneys were sent for the Kearsarge, Ossipee, and Iroquois. 

14. If the jury find that it was agreed between the original pro- 
prietors or stockholders of said corporation that two thousand shares 
of the stock of said corporation, costing five dollars and fifty cents 
each, should be sold upon the joint account of said proprietors at an 
advance upon the cost thereof, each stockholder contributing his 
proportion of stock sold, and said Frue actually sold the same and re- 
ceived the money therefor and remitted the proceeds of such sale to 
the defendant,—then the plaintiff cannot recover from the defend- 
ant such moneys, or any portion thereof, in this action, they having 
been paid and received on joint account of the plaintiff, the defend- 
ant, and other parties. 

Request A. All the facts in regard to the purpose of the 

transmission of the money by the plaintiff to the defendant, 
591 through Palmer, rest on the testimony of Palmer and the 

plaintiff and there is no testimony on the part of the defend- 
ant on the subject. The facts are therefore not in controversy, so 
far as this point is concerned. This undisputed testimony shows 
that articles of association were prepared for two mining compa- 
nies; that neither of these companies had any mining location; 
that explorations were to be had, and mining locations were to be 
contracted for, and that it was designed by plaintiff, defendant, and 
the witness, Palmer (with other promoters of the two corporations) 
that the money transmitted by plaintiff should be applied by defend- 
ant for corporate purposes, including payments for the explorations 
and the mining locations upon which the corporations were to be set 
up, and in order that they might be set up. It was also designed by 
plaintiff that the defendant should procure stock in these two cor- 
porations, to be issued to said plaintiff after said corporations should 
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have been set up on these lands, the cost price of which stock should be 
equal to the sum of money transmitted. 

The defendant did apply the transmitted money for corporate 

urposes, including payment for the explorations, etc., and mining 
ocations, and the latter were deeded to the two corporations, and 
the defendant thereafter procured the issue of the agreed amount of 
stock and a portion was delivered to and accepted by the plaintiff; 
but defendant departed from his instructions in this, that another 
portion of the stock was issued to himself, as trustee, and not to the 
plaintiff; and there is no evidence that defendant has converted this 
stock into money. It was not possible, and therefore it was not the 
intention of the parties, that the money transmitted should be ex- 
changed directly for the stocks (by way of purchase), because the 
companies were not in existence when the money was trans- 
mitted. | 

I therefore instruct the jury that the money was applied as 

agreed ; that the plaintiffs acceptance of part of the stock was a 
ratification of the application of the money, and that the money trans- 
mitted cannot be recovered back.in this form of action, the remedy of the 
plaintiff being by an action for compensation in damages to the value of the 
stock. 


Request B. It is the province of the court to construe the con- 
tract of parties, verbal as well as written. No dispute exists here as 
to the facts and circumstances raising the contract sued on. No con- 
tract can be inferred from the uncontradicted facts, which will jus- 
tify a recovery in this form of action.” 


It is admitted that above Exhibits 128, 129, 130, 132, 133, and 

134 were produced by Wm. Bb, Frue, and introduced in evi- 

592 dence on the trial of his suit against defendant Loring in 

1874, and were marked on that trial as Exhibits, as follows, 

viz: 128 as “I;” 129 as “A;” 1380 as *N;” 182 as “G;” 188 as 

“ EK,” and 134 as * M,” and that 133 was introduced in evidence on 

the trial of said suit in 1877, and was Exhibit “A—1” on that 
trial. 

It is further admitted that the letter of Mr. Chadbourne, dated 
April 2, 1881, be admitted as testimony, and his statements given 
same effects as though made under oath, subject, however, to all ob- 
jections that might be taken to them as immaterial, irrelevant, and 
incompetent. 


The following is the letter of T. L. Chadbourne, as above referred 

to: 
Detroit, Micu., April 2, 1881. 

S. F. Szacer, Lansing, Mich. 

Dear Siz: The Atlantic Mining Company has a capital stock of 
40,000 shares. : 

I have been familiar with the market value of the stock tor a num- 
ber of years. 


; 


ot 
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In the winter of 1879-80 it was for several weeks above par, 
which is $25 per share, and some sales were made at $30. It is now 
only some $14 or $15 per share. 


(Signed) T. L. CHADBOURNE, 


Counsel for complainant introduces in evidence the testimony of 
Wm. B. Frue, taken on the trial of the case of Frue vs. Loring, in 
1874, as follows : 


‘“Q. What statement did you demand ? 
A. I was wanting a statement of moneys received and the cost of 


, my interest in the lands of the companies—the Ossipee, Kearsarge, 

; Iroquois, aud Torch Lake, if any. 

| Q. Did you make any demand in respect to delivering your 
stock ? 


A. I had made that demand at the house. 
@. While he was there ? 
While he was there. 
@. Demand it more than once. 
A. I demanded the stock at three difterent times from Mr. Lor- 
ing. I demagded the stock from him in 1868. I demanded it in 
‘ 1867, and also demanded it in 1869.” 


593 Counsel for complainant also introduces in evidence the 
testimony of said Frue taken on said trial, as follows : 


**Q. Don’t state the contents of any letter. J ask this question, 
which I omitted in the examination-in-chief: Was that account ren- 
dered to you by Loring. 

A. I cannot state how this came into my possession, but I believe 
it was passed to me by Charles H. Palmer. 

Q. Whose handwriting is it? 


}- A. I won’t swear. The signature here I should say resembled 
) Mr. Loring’s very much 

Exhibit N, headed ‘ Stock account of C. H. Palmer and friends 
; in O. K. and I. Mining Companies,’ is offered in evidence and the 


signature admitted to be Loring’s.”’ 


Counsel for complainant introduces in evidence the testimony of 
W. B. Frue, taken on trial of said cause of Frue vs. Loring, in 
1877, as follows: 


‘*@. How much stock did you sell in the Ossipee Mining Com- 
pany to outsiders ? 

A. 2,000 shares. , 
And how much in the Kearsarge * ? 

5,000. 

At what price in each ? 

. The stock in the Kearsarge' was sold for $10 per share. 

. That makes how much? 

. That would make fifty thousand dollars. 

Q. How much in the Ossipee ? 
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men 


A. It was sold for ten dollars a share, but before that I delivered 
this stock to parties, I was notified of an extra thirty thousand that 
had to be raised for the purchase of lands for the Ossipee Mining 
Company. 

Q. How much did you sell it for, finally ? 

A. $11.50. 

Q. How much was the total amount sold ? 

A. It is seventy-three thousand dollars. 

Q. Who sent you that stock you sold and delivered? 

A. Mr. Loring must have sent it; he is president of the com- 
pany, and I had to account to Mr. Loring for this stock; and [ or- 
dered the stock and it was sent. I was not present in Boston, and 
I did not see him mail the stock to me. 

Q. Did you receive the seventy-three thousand dollars that you 
have spoken of ? 3 

A. Did I receive it? 

Q. Did you receive the money. Did they pay you for the stock 

that you sold? . 
594 A. Not all of it; [ accounted for the seventy-three thou- 
sand dollars. 

Q. Whether you did or not, did you send forward the seventy- 
three thousand dollars ? 7 

A. I sent forward the seventy-three thousand dollars. I ought to 
give an explanation. They are parties who had purchased before 
the company was organized, three hundred shares. 

Mr. Loturop. I do not think the title is of any consequence. 

Mr. WeELLs. That is of no consequence, if you accounted to Mr. 
Loring for these moneys. 

A. I accounted to Loring. 

Q. Whose stock was this that was sold? 

A. It was stock belonging to the original promoters. 

Q. Then why did you send forward all moneys to Mr. Loring? 

A. I sent them forward because I wanted to keep him in ample 
funds. 

Q. What proportion of these moneys did you send forward be- 
longing to you, as proceeds of the sale of stock ? 

A. There is my stock in the Kearsarge ; there is only 1,050 shares 
sold, and I was entitled to a draw-back on that. There was in the 
Ossipee 580 odd shares, I have forgotten the amount. 

Q. Of the stock that was sold what proportion belonged to you ? 

A. I have stated, in the Kearsarge 1,050 shares; it is impossible 
to remember all these figures without referring to notes. I cannot 
make a perfect ledger of my head. 

Q. Well, sir, you can refer‘to notes. 

A. You want the amount ? 

Mr. Waker. What are you reading from? 

A. Minutes. 

Q. Minutes made when ? 

A. This was put on to paper last evening. I supposed I would 
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be asked the question, and [I could not retain the figures in my 
mind, that is, 1 had to commit them on paper. 

Q. Who made the memorandum ? 

A. It is made by Mr, Noble, and I figured out a part of it my- 
self, to be sure. 

The Court. The stock forwarded by you to Loring belonged to 
the promoters in Houghton ? 

A. Yes, I have the figures here now. 

Mr. RussEtt. We would like to look at the paper before he tes- 
tifies. 


(The paper is handed to the defendant’s counsel.) 


Mr. We tis. Q. How many shares of Ossipee, of the sale of stock, 
were you entitled to have the proceeds of ? 

A. Five hundred and eighty-three and a half shares. 

Q. Why? 

A. Because there were 2,000 shares sold, and it was one-tenth of 

the whole stock sold. 
595 Q. What is one-tenth of your interest ? 
A. Oue-tenth of the amount of stock sold was 583 and one- 

half shares. 


The Court. I do not think we will take up time in giving the 
conclusions of the witness. 


Q. How much stock was sold in the Kearsarge ? 
A. One-quarter of the whole stock sold. 
Q. What was one-quarter of your interest ? 
A. One-quarter was 1,050 shares. 
Q. Was any stock besides what was sold disposed of otherwise by 
the original promoters ? 
Yes. 
. How much? 
. There were 400 shares donated in the Ossipee. 
What do you mean ? 
. Given away—made preseits of. 
To whom? 
. Persons on Lake Superior. 
What proportion of donated stock were you chargeable with ? 
. [ charged myself with 117 shares. 
Was any stock donated in the Ossipee ? 
. Lam now speaking of the Ossipee. 
In the Kearsarge ? 
Yes. : 
How much? 
. 200 shares. 
What proportion of yours? 
. 42 shares. 
. Was this donated stock all sent to you and delivered by you 
to persons entitled to it ? 
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A. There were two hundred shares of donated stock ? 

Q. In what? 

A. In the Ossipee. That I surrendered to the parties to whom it 
was donated, out of my own stock; that is, I had used my own stock 
for that purpose to clear off the liability of parties, 

Q. So that you paid all the donated stock in that company ? 

A. No; there were 200 shares delivered to me afterwards by Mr. 
Palmer ; 400 was the amount. 

Q. How much stock to which you were entitled -in the Ossipee 
Company have you actually received from Loring ? 

A. In the stock sold, donated, and delivered, there were 1,001 and 
a half shares. 

Q. No, I mean how much stock ought to be credited to Loring 
on the stock that he delivered to you ? 

A. I credited Loring with a thousand and one ané@ a half shares. 

Q. In which company ? 

A. In the Ossipee. 
596 Q. How much in all did you credit Loring within the Kear- 
sarge ? 

A. 3,108 shares. 

Q. Of the moneys which you claim to have paid Loring in this 
transaction, were any applied to any other companies than the Kear- 
sarge and Ossippee. 

A. Yes, sir. 

Q. State what. 

A. There was (refers to memorandum) there was money paid on 
the Iroquois, on the mines comprising the north half of section 6, 
and the 80 in section 1. 

Q. How much money ? 

A. Ten thousand dollars. 

Q. In what proportion were these parties to contribute ? 

A. Ten thousand; that would be fifty cents per share—20,000 
shares. 

Q. Was the [roquois transaction carried on ? 

A. No. 

Q. What became of the 10,000 you paid? 

A. It was lost; that is, forfeited as it were. 

Q. This ten thousand dollars paid on the land; and then yon for- 
feited it ? 

A. Yes, sir. 

Q. Why was it forfeited? 

A. Because the contract with the Mineral Land Company— 

Mr. WALKER. It is not necessary to go into that. 

Mr. We .Ls. You concluded not to pay the balance ? 

Q. Yes. 

Q. How much do you coneede to Loring should be your part of 
that ? 

A. $2,100. 

Q. Why? 
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A. Because I was to have 4,200 shares of stock.” 


Counsel for the complainant also introduces in evidence the testi- 
mony of Charles H. Palmer, taken on the trial of the case of Frue 
vs. Loring, in 1877, as follows: 


“Q. Mr. Walker. Let me call your attention to another part of 
your testimony: Q. Are you able to say that Mr. Loring opened 
that letter—referring to the $25,000 remittance of Dec. 31—opened 
that letter at all; that you did not receive it in the original letter 
in which Frue sent it? 

A. I would not say, but I would say this: I know that he did 
open some ofthem. I know that because I recollect it; 1 would 
not say that he did open all of them, for they might come in the 
original envelope. 

Q. So that you cannot say but what the $21,000 passed directly 
from you to Loring? 

A. I stated that [ thought not, but I would not be positive with 
that particulariy. I know that some were. 

Q. You know that they did come to you unendorsed ? 

A. Most certainly; they could not come otherwise. 

Q. The negotiations for that land were all made by you in New 

York, and with Loring in Boston ? 
597 A. The negotiation for that land was decided upon by 
those interested in the original company. 

Q. I mean you were the,acting negotiator on the part of the as- 
sociates ? 

A. I was made the acting mau on the part of the parties who had 
been concerned. 

Q. You also applied $4,500 of that money directly to the purchase 
of the Torch Lake interest, did you not? 

A. I did, sir. 

Q. That is, for the Torch Lake stock? 

A. Yes, sir; there is a memorandum to that effect. Those drafts 
had to be drafts on parties in New York. 

Q. Was it or was it not a residue of the $25,000? 

A. No, sir, not at all; it was after the other transactions, some 
time. 

Q. That $4,500 never went into the hands of Loring? 

A. Unless he sent it to him in the way I have mentioned. 

Q. It never went into his hands in such a way that he could 
use it? 

A. The purchase was one 

Q. That is not my question; did that $4,500, as it came from 
Frue, go into the hands of Loring, so he could use it ? 

A. Of course it did not. 

[Q.] Did you so testify ?” 

A. I did, but it was not the fact, as I find, it was not the fact; I 
was mistaken. 

Q. You have had a very long consultation with your counsel 
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Objected to. 


A. I have a memorandum of Mr. Loring here in my hands. I 
have the memorandum of every amount I gave to Sibley. As I have 
stated here, I did not use a dollar. I have Mr. Loring’s memoran- 
dum here in my hands; and, furthermore, all of these letters came 
to Mr. Loring; and as to the $25,000, I find that I was not in New 

York. I find Mr. Loring’s endorsement upon the letter, and I 
find 

Q. Where is that letter? 

A. That letter of the 31st, you will find here. I find that I was 
in Boston, and that Mr. Loring gave me the money to go to New 
York to give to Mr. Sibley. 

Q. How did you find that out ? 

Q. I found it by the letter. 

Q. Then you were mistaken in your former testimony on all these 
points ? 

A. I say Mr. Sibley did all this business, and it entirely escaped 
my mind at the time.’ 


Complainant’s counsel also introduces in evidence the testimony 
of Charles H. Palmer, taken on the trial of Frue vs. Loring, in 1877, 
as follows: 


“QQ. Mr. Watker. In relation to this last point, let me call your 
attention to what you testified to on the former trial: Q. I believe 
you remarked that you were in New York in the winter of 1866 
and 1867 a good deal ? 

A. Yes, sir; that is, 1 was there frequently and spent a week or 
two sometimes at a time. 

Q. In the winter of 1866 and 1867, did you notin New York make 
purchases of lands, and purchases of Torch Lake stock also in which 
land and in which stock Mr. Frue had a share ? 

A. I did, in which all the parties which have been spoken of here 
had an interest. 

Q. Are you able to state, with some approach to definiteness, how 
much money you spent in those purchases? | 

A. The land which was bought for the Ossipee, cost $25,000, and 
the Torch Lake stock, with the land and property connected ‘with 

it—I am not able to tell the amount purchased—must 
598 have amounted to $20,009 or more. 
@. That included the stock, too ? 

A. No; the land connected with it was the adjoining land. The 
land was purchased through Mr. Sibley. Sibley had a part, Hall 
.a part, Hoyt a part, Boston parties having a part, and myself and 
Capt. Frue a part. It was purchased in certain proportions which 
would have been established through this transaction. 

Q. What was the cost of the Torch Lake property ? 

A. Ido not pretend to state the cost of all these purchases, be- 
cause all these parties were numerous. At the time, I knew. 

Q. You state as nearly as you can recollect? 


—— 
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A. I think I understate it, perhaps considerably, when I say 
$200,000. 

Q. What funds did you employ to pay that ? 

A. The funds that I employed to pay that, was, say $4,500 that 
came directly from Capt. Frue, as I think. Loring sent the letters 
containing the remittances, and the balauce was funds I obtained 
from Loring of these general funds; that is, I did not keep any ac- 
count of that. I say there were connections made in Boston, and 
they took a portion of this purchase, and the amount for balances 
drawn on Loring at the same time, and to make these purchases. 
Did you so testify ? 

A. I did. 

Q. Is that wrong or right ? 

A. I think there would be an entire misapprehension from that 
testimony. 

. Is it true or false ? 

A. It is incorrect, because it is insufficiently accurate; it is too 
general. I will explain, shortly, if you prefer. 

Q. You can explain now, and then I have some other matters. 

A. The money that was drawn from Mr. Loring for the Torch 
Lake stock was money that parties in Boston had paid to Mr. Lor- 
ing, and moneys sent from the Lake. That was all settled with 
these parties. 

The Court. I don’t understand what you mean by the Boston 
parties furnishing the pay. How can you say it was paid by the 
Boston parties if it was mixed with the general funds? 

A.J. W. Clark furnished Mr. Loring money for 500 shares in 
Torch Lake. Of the drafts that [I passed to Mr. Sibley, J. W. 
Clark furnished the money for 500 shares, Mr. Bigelow 1,000 
shares, J. H. Cotton 1,000 and odd shares, Mr. Brigham 1,000 and 
odd shares, Mr. Loring 3,000 shares, Mr. Frue 2,600 shares, Mr. 
Frue 3,000 shares. 

Q. Making 5,600 for Mr. Frue ? 

A. The amount of $20.000 of money which was furnished for this 
particular purchase, there were other parties that received from Mr. 
Loring, and I have not their names. 

Q. The amount invested by Mr. Frue was drawn from moneys 
you paid into Mr. Loring’s hands for Frue ? 

A. Mr. Loring attended to that; I don’t know now what por- 
tions he used. 

Q. Frue’s shares were drawn from Mr. Loring? 

A. Mr. Loring arranged Frue’s shares; I had nothing to do 

with it. 
599 Q. You drew on Mr. Loring for Frue’s shares as well 
as for others ? 

A. I drew the money without any designation. That was be- 
tween Loring and Sibley. 

Q. But Mr. Frue was interested to that extent? 

A. Yes, sir. 
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Q. But I thought you had nothing to do with the purchase ; how 
is that? 

A. I had as much to do in the counsel as any one. When I said 
I had nothing to do, I meant the actual labor, the actual purchase. 

Q. Had nothing to do with the negotiation ‘between the parties ? 

A. Nothing between the parties. 

Mr. Wetts: Q. Do you mean the parties in New York ? 

A. I mean the parties in New York. It is barely possible that I 
may have seen some particular one, but generally I kept out.” 

The counsel for complainant also introduces in evidence the tes- 


timony of William B. Frue, taken in the trial of said cause of Frue 
vs. Loring, in 1877, as follows: 


“ William B. Frue, plaintiff, re-called in his own behalf.’ 


*“‘@. Has Mr. Loring furnished you any stock in Torch Lake or 
upon sections 35 or 36? 

A. He has furnished me no stock in Torch Lake or Penn. 

Q. On 35 or 36? 

A. That included 35 and 36; 35 and 36 comprises the Torch Lake 
and Penn. 

Q. Has he ever accounted to you for any of the funds which he 
claimed to have invested for you in these stocks ? 

A. He has not accounted to me for any of the funds in these 
stocks. | 

Q. What was the Torch Lake or Penn, was it an existing cor- 
poration ? 

A. The stock—I cannot state, I don’t know that it was; I have 
reason to believe that it was.. I could not swear positiv ely that it 
was, because I do not know; I would state that I believe that it was 
in existence. 

Q. I will ask this question of you, Captain: Was Torch Lake, 
Penn—section 35 and 36—and section 24, wholly different from the 
Ossipee and Kearsarge ? 

A. Wholly different. 

Q. Other property ? 

A. Entirely so; 24 was a section of land belonging— 

Mr. WALKER. No matter about any description. 


Q. Where was the interest in these various properties last men- 
tioned held ? 
600 A. -I don’t know as I understand. 
Q. Who owned them before they were purchased by Sibley ? 
A. They were principally owned in New York and Providence, 


Rhode Island.” 


The counsel for the defendant Loring introduces in evidence 
testimony of Charles H. Palmer, taken on the trial of said cause 
of Frue vs. Loring, in 1877, as follows : 


“Q. Mr. Wacker. Is that your letter of crac 14th, 1867 ? 
(Shows a letter to witness.) 
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A. Yes, sir. 

Q. You drew there and gave notice to Mr. Loring of a draft of 
$3,200 ? 

A. Yes, sir. That was done for Mr. Sibley. You understand 
that Mr. Sibley did the work. I saw Mr. Sibley, but I kept out 
of sight. 

Q. You had nothing to do with the negotiation ? 

‘A. I mean with the parties who sold Sibley. 

Q. Mr. Wetis. Why did you keep out of sight? 

A. If I had gone into the market, they would have supposed 
that I knew of something that was transpiring on the Lake and 
these lands that would make them valuable, and I would not have 
got any of it. It was so with the Douglass purchase; I was not 
known in it all. 

Q. Mr. Waker. Look at that paper, and see if that is your 
letter of February 27th? 

A. Yes, sir. 

Q. Is that your letter of February 28th, in which you speak of 
purchase made and draft drawn ? 

A. Yes, sir; this is mine. 

Q. There is one of February 26th, in which you say you expect 
to get all of the south half of 35 and 36; is that yours ? 

A. Yes, sir. 

Q. Then you did have something to do with the purchase ? 

A. I believe I stated, I spoke of it because I was one of the 
parties. 

Q. And you drew the drafts to pay them? 

A. Yes, sir. On Mr. Loring in favor of Mr. Sibley,—Sibley do- 
ing this work. 

Q. Mr. Wettis. To whom did you deliver the drafts drawn? 

A. To Mr. Sibley.” 


601 And afterwards, to wit, on the 17th day of April, A. D. 1882, 

the report of Special Master Herschel Whitaker was filed in 
the office of the clerk of this court; which report was in the words 
and figures following, to wit: 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


CHARLES H. PatmMer, Complainant, 
vs. 
EvisHa T. Lorine and Cuaries A. Wetcu, Defendants. 

The undersigned, Herschel Whitaker, to whom as special master 
said cause was by decree heretofore entered therein duly referred to 
take proofs and to take and state an account between said complain- 
ant and said defendant Loring, hereby makes return and reports his’ 
doings under said reference as follows, to wit: 

I was attended by the solicitors for the respective parties from 
time to time as suited their convenience; sworn accounts and 
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amended accounts of the said parties have been submitted to and 

filed with me, and said parties and such witnesses as either of them 

desired to produce have been sworn and examined and cross-exam- 

ined before me, and their-testimony taken down in writing, and the 

same. together with said accounts, has been printed, and a printed 
copy thereof is herewith returned and filed. 


602 As to the items concerning which alone there is now any 
controversy, I hold and find as follows : 
a 


I have omitted from the account the following items, as I do not 
think the complainant can properly be charged therewith, viz: 


1867, March 23, To paid H. Bigelow, to bal. acc’t. with C. 
_H. 


IT. 


Certain items specified on page 259, of the printed record, amount- 
ing in the aggregate to one hundred and sixty-six dollars and twenty- 
* six cents, I find are for disbursements incurred in relation to trans- 
actions in which both complainant and defendant Loring were in- 
terested ; as the amount is small, and it is difficult to determine the 
exact proportion of the outlay to be borne by each, I have deemed 
it equitable to divide the same between them equally; and I there- 
fore find the complainant liable for one half thereof, and have so 
charged him in gross the sum of eighty-three dollars and thirteen 
cents, under date of, say January Ist, 1867. 


If. 


That complainant is chargeable with the following items, viz: 


1867. 
Feb. 1, To 2,595 shs. Ossipee allotted C. H. P. & Son_- $12,452 50 


Feb. 1, To 200 shs. Ossipee, loaned to C. H. P..---.-- 966 67 
603 
1866. 
Nov. 1, To asst. on 250 shs. S. Pewabic stock......-.- 750 00 
1867. 
Aug. 6, To asst. on 250 shs. S. Pewabic stock and in- 
UI io shsnseiishsinccinicerniadilisenniininieiliiaaiilieeids sremnatinnnets ditletnainnn 1,259 79 
Sep. 19, To asst. 1,420 shs. Adams stock .-.....-..--- 2,912 90 
Nov. 8, To asst. on 250 shs. S. Pewabic stock......-- 757 88 
Nov.18, To asst. on 250 shs. 8S. Pewabic stock....-_~- 1,000 00 
Dec. 17, To asst. on 1,420 shs. Adams stock......-.-- 4,315 50 
1868. 
Sep. 28, To asst. on 250 shs. S. Pewabic stock ....-..- 756 28 
1869. 


Mch.31, To asst. on 1,420 shs. Adams stock ...... -.-- 1,424 14 
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1867. 


Feb. 1, Tol 000 ane. TOG0R LARC sbeck......nccccans $1,500 06 
Feb. 1, To 3 500 Es 2 SE Bc ccnie comeieaanien 4,375 00 
CR. 

1872. | 
Mch.15, By cash from sale 2,595 shs. Ossi- 
pee Sock ab GD cccendcccne cone $12,975 00 
July 16, By cash trom saie 1,420 shs. of 
Adams stock at $1.66 ...----- 2,366 67 
IV. 


That complainant is entitled to a credit of $1,750, being the amount 
received by Loring upon the sale of 3,500 shs. “ south half ” of Sees. 
35 and 36, allotted to Palmer. 


V. 


That in making up the account, after the Court shall have de- 
termined what items shall finally remain in the account, the com- 
plainant should be charged with discounts only when they were 
rendered necessary by the state of his account. 


604 VI. 


That complainant is not entitled to the credits for the items of cash 
received from W. B. Frue, specified on p. 259 of the printed record, 
to wit: 

1867. 
Feb. 1, To the item for the bal. in the land account so 
called, “ Pass to credit of W. B. Frue’s acct.” $5,669 97 


1868. 

SE Ss. OO GR Wek Bi cen cnc coccaccnwene 2,500 00 
Se ey ee FE Neg 5,004 35 
VIL. 

That ae is not chargeable with the cost of Torch Lake 

and “south half” of Secs. 35 and 36, allotted to Wm. B. Frue, viz: 
1867. 

Feb. 1, To 2 600 shs. Torch Lake stock at $1.50... _-- $3,900 00 

Feb. 1, To 3.000 shs. Secs. 35 and 36, at $1.25 ....-.- 3,750 00 
1872. 

Apr. 20, To asst. on 2,600 shs. T. L., at $0.75.-..--..- 1,950 00 
1879. 

Apr. 15, To asst. on 2,600 shs. T. L., at $0.20-.....-.- 520 00 


The main items in controversy depend upon law questions. As 
to those questions no argument was had before me, it being agreed 
by counsel that I pre find and state the items of the account pro 
forma merely for the purpose of bringing said law questions before 
the court. 
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As the balance finally will be largely affected by interest, and as 
there are a large number of items upon which to compute interest, 
so that the work of computation is considerable, and would be, if 
made now, utterly wasted, should the court change the status 
of any considerable number of items in said statement of ac- 
count, I have not computed any interest or struck any balance. 

As to the manner of computing interest, the solicitors for both 
parties concede that it may be computed with annual rests. 

I append hereto a statement of the items of said account debit. 
and credit, which is marked “ Schedule A,” and is made up as here- 


inbefore stated. 
: HERSCHEL WHITAKER, 
Special Master. 
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606 SCHEDULE A. 


CHARLES H. PALMER, IN ACCOUNT WITH ELISHA T, LORING, 


1865. Dr. 
Oct. 3, To amount remitted R. H. Rickard, per order_........... $1,500 00 
; paid E. D. Brigham, 8S. W. stock...-....-.... 2,420 00 
27, ‘“ draft favor of G. H. Sanford 2,000 00 
Nov. 14, ‘=e draft W. B. Frue, favor J. Senter. ..._.-- 450 00 
28, “ = draft W. B. Frue, favor J. Senter._...--_- 600 00 

1866. 

Jan. 12, teneeier Gn Geneees We. Fi Pei cenrenewwdcctinennwe 2,535 75 
Mar. 9, draft favor J. N. & Co., $150; cash, $100_._-.-.. ...... 250 00 
May 18, DEE ee GND. cinta: aks tedden pmocqninns abies ena’ Ge ae 
— * ey Se II io a scl teeinicelaets ectnemnminieien: Medenen teinlanle 8,600 00 
Aug. 13, Ee te ici pil nid teinintemen eran eiatiiiges cinta 200 00 
Sept. 1, PP: ie piainctbibtanpidmionendinwediigmggein. anne 
4, Oe istics dais aechtnin emits ehetsrenicidinnspieee cnigienieieniain 5,000 00 
27, OE = Eee SA AM eC ET 2M NE One SE Sere 100 00 
Nov l, assessment 250 shares 8S. Pewabic stock............... 750 00 
1, cash paid 100 shares Hecla stock..........-.--.u...... 6,000 00 
17, Sy Ween Se IE i ecletnin tbc vienniner ep eunbilcitinadtinniien 2,500 00 


draft favor Mrs. Palmer 


Jan. 1, half telegraph and exp. items, amounting to $166.26 .__- 83 13 
Feb. 19, cash, $225; 2ist, $100; 25th, cash, $700............-.. 1,025 00 
Mar. 4, rE i eel 340 00 
Apl. 1, assessment on 100 shares Hecla stock .... .....-..-. 300 00 
' 8, assessment on Smelting Works stock__..--.... -.. 1,086 00 
May 7; Fe NE I chatehctaless tiihecessisteslaninndisin citininnen vesihein Neca 72 00 
20, EEE I EER MT AL SN aE 150 00 
June 25, draft favor J. Chasel, $100; 29th, cash, $100______- iain 200 00 
July 15, cash, assessment 100 shares Hecla stock... -.-. -.-- 500 00 
Aug. 6, assessment 250 shares 8. Pewabic stock and int..... 1,259 79 
9, i wb eee dines 350 00 
27, Of CT ANA OA: SRD TO 200 00 
Sept 19, cash, paid assessment on 1,420 shares Adams stock~_-____- 2,912 90 
Nov. 8, assessment on 250 shares S. Pewabic stock __- 757 88 
18, assessment on 250 shares 8. Pewabicstock.... 1,000 00 
607 
Nov 20, Graft faver irs. Palmer... <0 cnans=- 300 
21, assessment on 100 shares Hecla stock _....... 1,005 


1868. 


Jan. 


Feb. 


Sept. 


1867. 
Feb. 
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s To cash paid for stamps ....-- ..- 


By amt. rec’d of J. H. Cotton, 500 shares Adams 


assessment on Hecla stock....-.-.--.------- 
Pen Geet G6 SERN... non ccntanedvonsenis 
ie Be biieein dinitnan ccm dienieniininin atin 
draft. favor A. H. Sibley............ otic aniiatih 
SRE BIN ice wonte cocwus eencitbinn iwi 
renewal note and stamp 
his —- aaliddinidins wiheiiune nerpacet acti nalibanianabiandiiain 
pene chen on @ Es @.: Cegpe? Os.W0cn ccwnnneminiins tnice 
. paid draft favor of Rev ere House. 
cash paid his note 
‘c 


—_——<—<—— ee ee ee Fe a ee ee ee ee oe 
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ass’t 250 shares s. Pew abic stock 
draft favorS. M_ ~~ 


Ee 
té 


ee 


Se ee a ae i ae 


6 ELSE ER eee. ew 

_ a EE nee me a Pe 

PE BOP GED ccnnencnecsesncenes 

his i ee 

Rey sale of Hecla. oS I 

paid ass’t on Adams stock ......--- 
cash paid his note -. 

sé sé 


——— ee ee eee cee ee 
On 
~——"——— ew Or re er ere ee ee ee ee a me ae oe oe 


———<———— *“——— —— == « — ee ee ee ee ee ee ee ee 


1,000 shares Torch Lake stock, at $1. ED eines eres nee 
3,500 shares Secs. 35 and 36, at $1.25... -.---......-...- 


4 int. Sec. 23, including expenses and int. to date ....-. 


ConTrA, Cr 


Head & Perkins, 200 shares Adams -...- ot 
A. A. Frazer, 500 shares S. Pewabic 
E. T. Loring, 11 shares S. Pewabic...-_-- 
ee EE Oe GID So. cc ciinc cc coceceudemmnaiiaenianeins 


mn 


rec’d of Head & Perkins. 
OO mT Ne 
i i hl ii 
amt. received for 250 shares S Pewabic__._.. ee eee 
his note discounted at bank... sient ecient ais 
rec’d of Wm. Cobb, 500 shares Adams... _....-- _ 

Re ce SN RUNG... cence: sichatabienn shinenasidiaamiaanen 

4 J. B. Ross bill entinguishing title.........- 


_——_— see ee ee ee ee | 


te I i I oa cnet siments oh entitinenmaiaten 


amt. rec’d his note discounted at bank_......_.- 2. -__- 
é sé ‘a 


H. PALMER. 
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1867. 
May 21, By amt. ree’d from Ossipee Co. for services_..........-...- $2,500 00 
Nov. 8, his note discounted at bank__........-.-.... . 4,864 17 
12, a a 6 4,877 92 
18, a $6 6 4,846 26 
ec. 16, + 6 6 4,877 92 
1868. 
Jan. 4, BES MOOS GIOGIOEE 6 cccinndcndic cuniibitcincan “Gn ae 
Apr. 13, " “ $008 CURNINS nnn wecdenweennts 4,846 26 
23, “ 6 ack a ert le ace ew 4,847 50 
28, " OI icin, conpinthicigk onteep te alicia 4,843 75 
July lL, @ividead D. & Ll. &. OC. Oo., 1,196 chares.....ca.ccceceo 1,687 50 
Aug. 14, NE ORs BED Rese wicihtiininiteinidlivcnlis dime nnigiertsinisininngicbiianl 4,877 92 
17, OR Seaimtig ibianaiialpiis ip tedgheii deielnipinpnaniasindiiadi tiediitees 4,860 83 
18, Oo inant manialidbiinili cman’ €,008 27 
27, OD  : qameeahieatjeieninlipiblstieie witaniniatbinaiiniiiasidaiiiimiaite 4,794 17 
81, " | comin silten ecthametiitsidtiutbinidnilieeiiin’' ae 
Sept . 8, As iii tn tag inliniiniinigiailiaacatilarnagreani cael ilisaiaiibiaaa 4,860 83 
12, ae sinntincglia cnaetiis tinea: a 
Nov. “Te amt. rec’d from Kearsarge Co., for land__- 2,500 00 
7, for Ps ck ccndith mind 500 00 
Dec 21, “ Kingsbury for D. & L. S. stock......-- 5,000 00 
28, ek a SL ER 10,000 00 
1869. 
Feb. 16, GRR: POS QUE BN BONG cn citne teecatencicndenneenind Gee Oe 
Mar. 20, cash from sale of Hecla stock... -.. ~~ ienenes thnisdindahadaainanie 8,000 00 
1872. 
Mar. 15, rec’d from sale 2,595 shares Ossipee at $5.00___ .__. 12,975 00 
April 8, amt. “ 3,500 shares Secs. 35 and 86......__--_-__-_- 1,750 00 


July 6, ash * sale of 1 ,420 shares Adams at A aA 2,366 67 


6u9 Statement of the “Land Account.” 


C. H. PALMER, IN account witH E. T. LORING IN CONNECTION WITH STOCKS OF 
THE OssIPEE, KEARSARGE, AND LRoquois Mintne CoMPANIEs. 


1866. 
Dec. 28, To cash paid C. H. P.-.....---- $35,000 00 
1867. 
Feb. 1, To amount stock sold of O. & K. Co. at the 
BI ne cisiniterigstnscincgseegheniiiianaeascntimaciand wanes teat 73,000 00 
i, 5,251 shares Ossipee allotted to W. B, F. 
SE NORIO cicinsininsistitiitsiinigtiiitectttncinaienns 25,379 83 
1, 8,075 shares Kearsarge allotted to W. B. 
7s GE SIRO U ccc nate nasnpunne 8,200 00 
i, 4,100 shares Iroquois allotted to W. B. F. 
OI iii siiincitiininiinindestninintaallaniianinenis 2,050 00 - - 
1 2,595 shares Ossipee allotted to C. H. P. & 
© WROD ecasinnsptiidnumatmnegiinuhenion came 12,452 50 
1, 200 shares Ossipee loaned C. H. Palmer- 966 67 
1, 1,875 shares Kearsarge allotted C. H. P. & 
BOD cnincans.onanteumnniiiiwntinnbneenascmne 5,000 00 
1, 2,500 shares Iroquois allotted C. H. P. & 
_. eee oeigumneme es 1,250 00 
l, 875 shares Ossipee ‘allotted S. Mandle- 
ONT. cacniatiati mamasiiaiabahin 1,812 50 
l, 250 shares Ossipee allotted Pele Hall___ 1,208 33 
i, 1,470 shares Ossipee allotted A, H. Sibley, 7,105 00 
1, 1 000 shares Iroquois allotted A. HH. Sib- 
iE sweneseue 500 00 
1, 750 shares Kearsarge allotted A. H. Sibley 2,000 00 
balance P 566 67 


' 
f 
| 


oe! peg 
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1866. ConTRA, CR. 
Nov. 8, By draft of S. Mandelbaum on acct. his 
an TED cinamitinnn oh Gintigwignmns wenewnilig'.  deeiatitins $1,000 00 


Feb. 1, total amt. W. B. Frue drafts, $114,299 80 
Less amt. in excess of cost 


OE GRE, DBenctentmewns OSES GT |. cum 108,629 83 
oa # Ce ee ee i ctcminncuuinece. cou 6,000 00 
GED SIC iu By SN tite ccccwum  ‘‘snins 4,000 00 
610 

Mar. 23, By amt. rec’d from Hall and others......... ---... 4,951 80 
29, OGR OE 5s: DO, BR cn wececcces:’ ‘annie 2,326 38 

Ape. §&, am’t from J. H. Cotton for Kearsarge & 
ED tetiihintinitnkimoednecomdéetmmn tamale 2,812 50 
Apr. 38, note from A. H. Sibley ...~-- paw cinimeapine ~:~ aapealbdia 2,328 33 

June 25, remittance from 8. Mandelbaum, bal. on 
ROUEN onccuningmisnccceawnscces © an 820 00 

July 12, remittance from 8S. Mandelbaum, bal. on 
ey Oe atone | tame 2,288 10 

Aug. 1, am’t rec’d from A. H. Sibley on acct. 
BE etn icidinten intccqwcenie * aunt 7,104 95 

1868. 

Apr. 20, am’t rec’d from J. H. Cotton for stock 
ST i id ainente wasn,” ipbenebiaelainl 1,619 29 

July 25, am’tree’d from C. H, P., Jr , acct. Ossipee 
EET. EN es ee 610 32 
$144,491 50 $144,491 50 
By balance to C. H. Palmer’s account... = -_-~-- $566 67 


Report of Special Master Herschel Whitaker. Filed in clerk’s 
office April 17, 1882. A. Mandell, clerk. 


611 Complainant’s Exceptions to Master’s Report. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


CHARLES H. Patmer, Complainant, 
v8. 
Exvisua T. Lorine and CHARLEs A. WeELcH, Defendants. 


Exceptions taken by the complainant above named to the report 
of Herschel Whitaker, to whom, as special master, said cause was, 
by decree heretofore entered therein, duly referred to take proofs, 
and to state an account between said complainant and said defend- 
ant, Loring: 

First. For that the said master, in the third paragraph of his said 
report, has allowed to defendant the charge of “200 = se Ossipee 
loaned to C. H. P.,” which was stock used by complainant for the 
purpose for which it was set apart in the organization of the com- 

pany, and should not be charged to him. 
612 Second. For that the master has allowed any of the re- 
maining charges and credits in said third paragraph, except 
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the charge under date of February 1st, 1867, for 1,000 shares Torch 
Lake stock. Complainant excepts thereto, for the reason that the 
complainant never received any of the stocks mentioned in said 
several items, with the purchase price of and assessments upon 
which he is charged; nor does defendant now make profert of them. 
On the contrary, the record shows that defendant, Loring, while 
holding these stocks in his own name, as trustee, upon his own mo- 
tion, sold them without the consent or knowledge of the complain- 
ant. We therefore ask that all items relating thereto be stricken 
from the account. 

Third. For that said master, in the two credit items mentioned in 
said third paragraph of his report, has allowed complainant only 
the amount claimed by defendant, Loring, to have been actually 
received for the stocks therein mentioned, whereas complainant is 
entitled to credit for the value of the said stocks, as shown by the 
evidence, and which exceeds said amounts as allowed. 

Fourth. For that said master has charged said complainant, in 
three debit items mentioned in said paragraph 3 of said report, with 
assessments upon, and has credited him, in one of the credit items 
mentioned in said paragraph, with, the proceeds of 1,420 shares of 
Adams stock, whereas said Loring only held in trust for complain- 
ant 1,000 shares thereof, and complainant should not be charged 
with assessments upon, or credited with proceeds of, more than that 
number. | 

Fifth. For that the said master, in paragraph 4 of said report, 
has allowed the credit of $1,750, which should not have been allowed, 
for the reasons stated in the second exception. 

Sixth. For that the said master has disallowed the credit of items 
of cash received from W. B. Frue, mentioned in the sixth paragraph 

of said report. This disallowance is proper, under the theory 
613 on which said report is made; but shouid the court order re- 
placed the items defendant, Loring, seeks to have charged, 
which are disallowed in the seventh paragraph of said report, com- 
plainant is entitled to the credit disallowed in said sixth paragraph. 

Seventh. For that said complainant is entitled, in addition to the 
amounts allowed by said master, to be allowed a credit, as for cash 
received by said Loring to complainant’s use, for such a proportion 
of the profits on sale at the Lake of 2,000 shares of Ossipee stock, 
for the benefit and on joint account of the original proprietors, of 
which complainant was one, as the number of shares of said stock 
allotted to complainant is of the whole number of shares of said 
original proprietors. 

In all which particulars complainant excepts to said report, and 
appeals therefrom to the judgment of this court. | 

ASHLEY POND, 
Solicitor for Complainant. 


Complainant’s exceptions to Master’s report. 


A. MANDELL, Clerk. 


Filed in clerk’s office April 17, 1882. 


ny 
nw 
- 


TP. 
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615 Defendant Loring’s exceptions to Master’s Report. 


In the Cireuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


CHARLES H. PALMER vs. Evisua T. Lorinc, CHARLES A. WELCH. 


Exceptions taken by Elisha T. Loring, one of the above named 
defendants, to the general report of Herschel Whitaker, to whom as 
special master said cause was, by decree heretofore entered therein, 
duly referred to take proofs and to state an account between said 
complainant and said defendant Loring. 

lst Exception. For that the said special master has credited said 
complainant with $1,750.00, as “ being the amount received by Lor- 
ing, upon the sale of 3,500 shares, ‘south half’ of Sec. 35 and 36, 
allotted to Palmer,” whereas the complainant is not entitled to credit 

for that or any other sum in the premises. 
616 2d Exception. For that the said special master has found, 
that the said “ complainant should be charged with discounts 
only when they were rendered necessary by the state of his account,” 
whereas the said complainant should be charged with all the dis- 
counts upon his notes, and with all sums paid for renewal of said 
notes. 

3d Exception. For that the said special master has not charged 
said complainant with the cost of Torch Lake and “south half” of 
Secs. 35 and 36, allotted to Wm. B. Frue, and assessments thereon, 
Viz: 


1867. 
Feb. 1, To 2,600 shares Torch Lake stock, at $1.50.... $3,900 00 
Feb. 1, To 3,000 shares Sees. 35 and 36, at $1.25-.-.-- 3,750 00 
1872. 
Ap’! 20, To assessment on 2,600 shares Torch Lake, at 
SE bh ieentiviedl eine ddiunmennn a ststnsunaiiiing 1,950 00 
1879. 
Ap’! 15, To assessment on 2,600 shares Torch Lake, at 
DI Sid iting +n winighiibeisinn cmcmae sites tm 520 00 


but has disallowed the same, whereas each and every of said items 
of cost of Torch Lake and “south half” of Secs. 35 and 36, and the 
assessments thereon should be allowed to defendant Loring and 
charged to said complainant in said account. 

4th Exception. For that the said special master has not charged 
said complainant with the assessments on 1,000 shares of Torch 
Lake stock allotted to complainant, which assessments were paid by 
defendant Loring, viz: 


1872. 
Ap’! 20, To assessment on 1,000 shares ‘Torch Lake stock, 
OD WEE Sintid Gdsdae eae atininn snemadekmnewan $750 00 
1879. 


Ap’! 15. To assessment on 1,000 shares Torch Lake stock, 
Oh TO cence nici vedas mown ein mene 200 00 
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617 whereas each of said sums should be allowed to defendant 
Loring, and charged to said complainant in said account. 
Wherefore, the said defendant doth except to the said general 


report, and appeals therefrom to the judgment of this court. 
C. I. WALKER, 


Solicitor for defendant Loring. 


Defendant Loring’s exceptions to Master’s report. 


Filed in clerk’s office, April 18, 1882. 
A. MANDELL, Clerk. 


619 And afterwards to wit, and now on this day, that is to say, 
at a session of the Circuit Court of the United States, for the 
eastern district of Michigan, continued and fheld at pursuant to 
adjournment at the district court room in the city of Detroit, on Wed- 
nesday the third day of May, in the year one thousand eight hun- 
dred and eighty-two. 
Present, the Honorable Henry B. Brown, district judge. 


CHARLES H. PALMER, Complainant, 
v8. 
Evisna T. Lorine and CHARLES A. WELCH, 
Defendants. 


The exceptions to the report of Special Master Herschel Whitaker, 

now coming on to be neend are argued in part by counsel for the 
respective parties, and continued for further hearing. 

620 And afterwards, to wit, and now on this day, that is to say, 
at a session of the Circuit Court of the United States for the 

eastern district of Michigan, continued and held pursuant to adjourn- 

ment at the district court room in the city of Detroit, on Thursday, 

the fourth day of May, in the year one thousand eight hundred and 

eighty-two. 

Present, the Honorable Henry B. Brown, district judge. 


| In Equity. 


YHARLES H. PALMER, Complainant, 
v8. 
ExisHa T. Lorine and CHARLES A. WELCH, 
Defendants. 


The exceptions to the report of Special Master Herschel Whitaker 
again coming on to be heard, the arguments of counsel are con- 
cluded and the exceptions submitted. 


In Equity. 


621 And afterwards, to wit, on the 4th day of November, A. 
D. 1882, a certain stipulation was filed in the office of the 
clerk of this court, which stipulation was in the words and figures 


following, to wit : 


— 


ee 
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Stipulation as to certain Items of Account. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. 


CuarR.Les H. PALMER 


vs. : hrs Equity. 
Exuisua T. Lorine and CHar.tes A. WELCH. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled suit, that the Master in stating the account be- 
tween said Palmer and said Loring shall take, as the basis of his 
statement, Loring’s amended account filed in said cause, which 
shall stand in all respects as filed, except in the following partic- 
ulars, viz: 


1. One-half shall be deducted from each of the small items for 
telegraphing, &c., amounting to $166.26, and the interest thereon 
reduced accordingly, this instead of the bulk charge of $83.33, as 
in Master’s report, for convenience of computing interest. 


2. The items in said account for assessments on Adams stock 
shall be reduced, wherever they occur, from 1,420 to 1,000 shares. 


8. The charge for Torch Lake stock shall be reduced from 2,600 
to 1,000 shares, and the charge for south 4 Secs. 35 and 36 shall be 
reduced from 65,000 to 3,500 shares. 


4. Credit Palmer, as of April 8; 1872, with $1,750, as proceeds of 
sale of 3,500 shares south 4 Secs. 35 and 36. 


5. Reduce the item of July 16, 1872, for proceeds of sale of 1,420 
shares of Adams, $2,366.67, to proceeds of sale of 1,000 shares of 
Adams, $1,666.67. 


6. Make the interest 7 per cent. where it is now 8 per cent.; in 
all other respects compute as in said amended account. 


7. Deduct as of July Ist, 1879, from the item for “ cost 4 inter- 
est in Sec. 23, including expenses and interest to date, $12,344.94,” 
the sum of $528.09 being 4 the expenses and interest thereon, in- 
cluded in said item, the same having since been provided for in an- 
other way. 


8. The Master shall compute interest on the balance, which he 
shall strike July Ist, 1879, where said amended account ends, from 
that date to date of his report. 


622 It is understood this stipulation is not to affect in any 
way the claim of either party to the Kearsarge stock in Mr. 
Loring’s hands. 

Detroit, Sept. 16, 1882. 

ASHLEY POND, 

Sol’r for Complainant. 

C. lL WALKER, 

Solr for Def’ts. 
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9. Omit also the two items, paid H. Bigelow to bal. at $96.19, and 
paid 8. & W. for legal service, $6. 
ASHLEY POND, 


Sol’r for Complainant 
C. I. WALKER, 
Sol’r for Def ’ts. 


Endorsed: No. 1,982. The circuit court of the United States 
for the eastern district of Michigan, in equity. Charles H. Palmer 
vs. Elisha T. Loring and Charles A. Welch. Stipulation as to cer- 
tain items of account, filed in the clerk’s office Nov. 4,1882. Wal- 

ter S. Harsha, clerk. 
623 - And afterw ‘ards, to wit, on the 23d day of September, the 
report of Special Master Herschel Whitaker was filed in the 
office of the clerk of this court, which report was in the words and 
figures following, to wit: 


Report of Special Master Herschel Whitaker. 


In the Circuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


CuaRLes H. Patmer, Complainant, 
vs. 
Exvisoa T. Lortne anp Cuarues A. We tcu, Defendants. 


The undersigned, Herschel Whitaker, to whom, as special master, 
said cause was referred for a statement of the account between said 
complainant and said defendant, Loring, upon the basis of the 
opinion of the court heretofore delivered upon a hearing before the 
court, upon exceptions to a prior report of said special master, hereby 
makes return and reports that he was attended by the solicitors of 
the respective parties, and has made a statement of said account 
upon the basis of said opinion, which statement is hereto attached, 
and is herewith returned and filed. 

All of which is respectfully submitted. 

HERSCHEL WHITAKER, 
Special Master. 
Detroit, Sept. 23, 1882. 
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Cuas. H. PALMER in Account with ELisua T. Lorina. 
1865. Dr. InTEREST Acc’T, 7 Per CENT. 
Oct. 8, To amount remitted to R. H. Rickard perorder. $139 42 $1,500 00 
Oct. 24, paid E. D. Brigham, 8. W. Stock-- 215 02 2,420 00 
Oct. 7, paid draft favor G. H. Sanford_.._- 176 55 2,000 00 
Nov. 14, paid draft W. B. Frue favor J. 
Nc scciite:saniiaiiinledi dh tiananinsiniiitteabdiaak tac ies 88 23 450 00 
Nov. 28, paid draft W. B. Frue favor of J. 
SONI? ici ccaiedhiieinihecs saantieintbatin odmseneusit 49 35 600 00 
1866. : 
Jan. 12, transferred to account of W. Bt 


OD scdinsintiinnmitgesidisatiiipaeiine 186 88 2,535 76 


1866. 


ELISHA T. 


Mar. 9, To amount paid draft favor of J. N. & Co., $150 


May 18, 
May 18, 
Aug. 13, 
Sept. 1, 
Sept. 4 
Sept. 27, 
Nov. 1 


Nov. 1, 


Nov. 3, 
Nov. 17, 
Nov. 17, 
Dec. 28, 
Dec. 31, 
Dec. 31, 
1867. 
Jan’y 12, 
Jan’y 12, 
Jan’y 25, 


yo i, 
625 
1865. 
Sept. 12, 
Sept. 20, 
Oct. 4, 
Oct. 4, 
Nov. 20, 
1866. 

Jan’y 12, 
Feb’y 26, 
March 30, 
May 2, 
May 18, 
May 28, 
Sept. 4, 
Sept. 27, 


1867. 


ConTRA, CR. 


SA EEIERRCERS TSO Ma 
SO EE CN ins ecil cns titty eidbitinepieniniterisencinten 
paid Tilton on his account... .__-.. 
pase- Paver of Bi. @ Be cccncccccnce 
paid favor of J. B. Ross........~-. 
ROE Ge Bk Be iienes «cme omens 
Scccmtmeones 
ass’t on 250 shares of So. Pewabic 

RI, jicncincenersineinn 
paid 1V0 shares Hecla stock (cash 

le, I eeitediliendnenhintiene tment orien 
4 expenses to Pittsburgh_-_....---. 
Tog eee 
paid his note at bank_......_..--.. 
4 expenses collecting draft on Chicago 
} sundry telegrams to date... ._--- 
4 expenses express and copying deed 


—— ee ee eee ee 


4 expenses een on specimens ._.. 
* expenses, te — in domain esate 
4 expenses telegraphing sundry times 


To balance interest to date_..__. .___-_ siaeidicdiipiaiall 


By amount received of J. H. Cotton, 500 shares 


sR i a 
received of C. D. Head and T. H. 
Perkins, 200 shares Adams stock- 
received of A. A. Frazer, 500 shares 
of So. Pewabic ae Ly. 
rec’d of E.T. L. 11 shs. Pewabic stock 
his note discounted at bank ....-—_- 


received of C. D. Head and T. H. 
lies 
received from land warrants_....~-. 
i ss ieaneica 
rec’d for 250 shs. So. Pew abic stock - 
his note discounted at bank ._.. ..-- 
rec’d of William Cobb for 500 shares 
Adams stock. ..- -. are 
rec’d for 1,000 shares Adams stock. 
rec’d half J. B. Ross’ bill for extin- 
I Ce iicnttinnndnenenanme 


Feb’y 1, By balance to his credit on land acc’t in connec- 


tion with Ossipee, Kearsarge and Iro- 
quois Mining Cos., as per copy of acc’t 
RIOR iti incntcceiintatinns: tnnlaliatidbiediannas atsenmabenae 


Feb’y 1, By balance carried forward_..._.....~-- - 
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PALMER. 441 
$15 66 $250 00 
pre eS 2,500 00 
800 08 3,600 00 
6 58 200 00 
4 38 150 00 
142 92 5,000 00 
2 41 100 00 
13 12 750 00 
121 33 6,000 00 
42 25 00 
i9 18 48 
85 87 2.500 00 
Femi oeeh 1 62 
11 18 11 
ebiiiiinet 8 32 
Pr 213 
04 4 45 
peas 8 O4 
$1,448 51 
PRS Hee 20 48 
$30,647 29 
$291 08 $3,000 00 
105 01 1,100 00 
juices 3,000 00 
284 36 66 00 
200 18 2.387 50 
6 04 82 23 
14 98 230 00 
5 92 100 00 
92 00 1,758 75 
118 46 . 2,407 50 
137 83 2.917 20 
171 50 6,000 00 
75 30 00 
$1,428 03 
oars 566 67 
7,001 44 
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1867. Dr. Int. Acc’r. 7 Per Cr. 
mom, - 2, BO Balances brolt Gorell ii. cdcuss deeninktanes — $449 26 $7,001 44 
Feb. 19, cash $225, 21st cash $100, 25th cash $700 ._-- 62 18 1,025 00 
March 4, REESE SR TE ESE Ae 19 60 840 00 
March 7, DORE & CORNERS irnciniccnninewenianien 22 4 02 
April 1, ass’t on 100 shares Hecla stock....-..-- 15 75 800 00 
April 3, . Smelting Works stock...........---. 56 63 1,086 40 
626 
April 22, Ee ONION cccnitnnin hitch teamin cen 39 8 06 
May 7, SO. Ree I a iricichitiiestisanibaieacniminsidctiinie 3 22 72 00 
May 20, ecniainisediddaals 66 70 150 00 
June 25, paid ¢ draft favor J. Chassel $100, 29th, 
SE Se crests thane E iabis winnein 7 23 200 00 
July 165, assessment 100 shares Hecla stock___- 16 14 500 00 
Aug. 6, 250 shares South Pewabic stock and in- 
NE ic, PRIS ABO Ro EMO 85 58 1,259 79 
Aug. 9, renewal of notes at bank........---_-- 9 66 $50 00 
Aug. 27, draft in his favor... -- .- eulsidiee 4 82 200 00 
Sept. 19, assessment ou 1,000 shares “Adams stock 40 67 2,051 34 
Nov. 8, paid ass’t on 250 shares So. Pew. stock - 7 81 757 88 
Nov. 18 paid ass’t on 250 shares So. Pew. stock - 8 39 1,000 00 
Nov. 20, ‘paid draft favor Mrs. Palmer-.......-- 2 39 8,000 00 
Nov. 21, paid ass’t on 100 shares Hecla stock _-- 7 81 1,005 00 . 
Nov. 27, paid draft favor Mrs. Palmer....._--- 67 100 00 
Dec. 10, ' paid draft favor Mrs. Palmer.__..-.~-~- 1 2: 800 00 
Dec. 17, paid ass’t on 1,000 shares Adams stock _- 8 28 8,039 08 
$764 63 
ic. Ake Be DURNROS 0 DOU DOOOUNE. cdi wcmntdiccein< sue deena 10,605 48 
$31,655 48 
1867. ConTRA, CR. INTEREST Acc’T 7 PER Cr. 
Feb’y 15, By net amount his note discounted at bank.... $295 42 4,807 50 
Feb’y 25, his note discounted at bank ._-_- 286 07 4,807 50 
May 21, ‘received from Ossipee Mn’g Co. | 
for services rendered-__-- ..-. 106 95 2,500 00 
Nov’r 8, received from his note discounted 
at bank, 4 months-.._.-.._.-- 50 12 4,864 17 
Nov’r 12, received from his note discounted 
at bank, 4 months..... -..-- 46 48 4,877 92 
Nov’r 18, received from his note discounted 
nt Renk., €-cnehtie...n <anécr< 89 57 4,846 26 
Dec. 16, received from his note discounted 
at bank, 4 months-__.-..--.--- 14 33 4,877 92 
$8388 84 
627 
Dec. 31, By bal. interest account .......... 74 21 
$31,655 48 
1868. Dr. Interest Acc’t 7 PER CENT. 
ec ee ee ee OO SONNE, os cineghben  ananins $2 50 
21, paid ass’t on Hecla stock... _.....-... $26 64 400 00 
Feb’y 11, renewing note at bank ........-.-...- 25 20 405 00 
17, Ti RE RES AEE A ey Oe 6 08 ‘ 100 00 
26, paid draft favor of A. H. Sibley ai deeds 14 83 250 00 
29, OI, OE NR iii ciees mvbilinteisniineiiient 10 63 180 42 
mer. 7, renewal note and stamp -...........-- 11 77 205 83 


19, IE ONO i sacerikwiiblinich inschesles spignaniinns ttenichinnan 274 16 5,000 00 


é 
| 


—- } 
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1868. : : 
April 15, To cash paid stock D. L. & S. Copper Co. __.-- $145 60 $2,925 00 
18, paid draft favor of Revere House_____- 8 37 171 61 
18, RE OY. CIN Rioe ccinece opines wemibion 246 05 5,000. 00 
25, BED BOP. BU Reneneennnwnvada cdcanwne 239 16 5,000 00 
May 1, ~ Bo 8) ee 9 89 211 47 
4, paid draft Revere House -__........_-- 9 22 200 00 
June 138, BEE WOOD Btle Ciiienscincnnscuwnen 8 16 211 47 
Aug. 14, EE Be OD deine wadaictencienems etnies Neen 5,000 00 
14, SE BOO BON enqwer cana caweeuen cme 266 39 5,000 00 
22, SIE RD OCD cemeee eren tence enies ntsc 125 42 5,000 00 
27, + BER Be BOER cc nccnnknes cnqwcntannan 120 55 5,000 00 
81, BERD DODD occpicnimnmninnsmne came cman 116 66 5,000 00 
Sept. 1, BEES BED BOR sinc cena cocnnecneccucn 116 66 5,000 00 
12, SIRE SD BA ntenmnnncasaimin auton mmsbis 105 97 5,000 00 
28, paid ass’t on 250 shs. So. Pewubic stock - 13 67 756 28 
Nov. 19, paid draft favor of S. M.....-......-... 9 56 1,200 00 
Dec. 16, OREO iiincnee cet onen pains ena 14 59 5,000 00 
19, SE GD BEGD.cemas cane peemes con cone ll 66 5,000 00 
é $1,936 89 
ees:. Gap SS G0 RT OOF ciencccnbeecwes ccccnnnnis’ ethin $17,050 25 
__ $84,278 83 
1868. Contra, Cr. IntEeEREsT Acc’r 7 Per CENT. 

Balance brought forward...................... $742 38 $10,605 48 
eS, 836 38 4,845 84 
April 13, Cg Se ape 243 11 4,846 26 

23, net am’t of note less stamp... - .... - 233 77 4,847 50 
28, net am’t of note less stamps -_-- ._.._- 228 87 4,843 75 
July 1, . divd D.& L.8. C. Co., 1,125 shs.._.- 59 08 1,687 50 
§28 

Aug. 14, net am’t of his note.................. 129 97 4,877 92 
17, Sa 126 65 4,860 83 
18, ee 123 98 4,794 17 
27, "=e, 115 58 4,784 47 
$1, re ne 111 88 4.795 28 
Sept. 13, og ee 111 64 4,860 83 
12, — ft 4) ll 101 7 4,848 75 
Nov. 7, net from Kearsarge Co. for lands....nao0 ...--.- 2,500 00 
7, paid oy Kearsarge Co. his services__-- 81 88 500 00 

Dec. 21, from F. J. Kingsbury for D. & L. 8. 
ROR pncn cure conapeieanen equnceuns 9 72 5,000 00 

28, from F. J. Kingsbury for D. & L. 8. 

SONG cinta eeide nemmennaenmcta 5 838 
$2,712 44 10,000 00 
Bren... GE, Be RRIRO WNNNIN OIF Bc ncescqencce canes . chen _ 775 55 
. $84,278 88 
1868. Contra, Cr. InrTeRest Aco’r 7 PER CENT. a ee 
Dee. Sl, By balance MIWOlE sccccwewcncc cvesaw--.. 10 FI, I 1G $17,059 26 
1869. 
Feb. 16, By cash rec’d from his note__.-....... .... ..-. 294 12 4,801 94 
Mar. 20, rec’d from sale of Hecla stock... _- 437 12 8,000 00 
$1,925 39 

Dec. 31, By balance interest account.......~.~..-..-- —— 802 35 
$l, OR Be citer esewcenss een 1,065 18 


$31,288 72 
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1869. Dr. Interest Acc’r 7 Per CENrT. : 
Jan. 6, Tocash paid his note at bank....-.-...-.---- $345 14 $5,000 00 
15, eS S00 ROUNOD DOE eikis ccctniccinons 836 38 5,000 00 
Feb. 17, paid renewing his note...... ..--_- ijiasth 12 22 200 00 
20, paid his note at bank .......... ....... 802 37 5,000 00 
Mar. 3, RE ROS G00 OE Be wcecins dane none 291 47 5,000 00 
20, paid for sale of Hecla stock ...--.~.- .. 1 58 25 80 ‘ 
31, ass’t on Adams’ stock, cash, Nov. 20, 
i eraicentannnia menting eintiapaidiann attiteete iinbpiniinans 80 13 1,002 92 
Aug. 13, IEE, CED OOS crenpiieenrentuereninindiioae am 134 16 5,000 00 
28, SNE NEE SNAG i lialdiclnie wikennitencininiands<itie 119 59 5,000 00 > 
| $1,628 04 $31,228 72 h be 
1869. Dr. InTeREST Acc’t 7 PER CENT. 
ee > a re RRRRIND TAPE one winttinen oxides Genunints tine win $223 69 $1,065 18 
$223 69 
Dec. 31, To balance carried forward._.-.-.....--...-- ------ 15,964 45 
. $17,029 63 
1872. | ConTRA, Cr. 
Mar. 15, By cash rec’d from sale of Ossipee stock, 2,595 
aii: tarsi poresiinrnied cid ein axhneitaaiiisis tment 719 03 12,975 00 
April 8, proceeds of sale 8S. } secs. 85 and 36 ._-___- 89 14 1,750 00 
July 16, cash rec’d from sale of Adams’ stock, 1,000, at aus 
eR Ce ra 58 48 1,666 67 
$861 65 
Dec. 31, By bal. interest account__..-..--- pices. ':* esi 637 96 sg 
7,029 63 
629 
1867. Dr. 
Feb’y 1, To 1,000 shs. Torch Lake stock, at $1.50-........ — ____- $1,500 00 
i, 8,500 shs. Secs. 35 and 36 stock, at $1.25...... .....- 4,375 00 
1872. : 
July 1, interest on above items to date..........-....  ..... 5,106 35 
1, 4 interest Sec. 23, including interest and ex- 
penses to July 1, 1879_.-__.__- nasi dea iah ccnilien 12,344 94 
Less 4 expenses, etc., since paid-___-. .....__- 528 09 
ain 11,816 85 
amount to balance carried forward___....-.--- 430 07 
23,228 27 
1872. ConTRA Cr. bean 
Dec. 31, By balance Ne cktiiccneutatidieens:. sipnibiss 15,964 45 
1879. 
July 1, Toint. on $15,964.45, six years 6 mos. at 7 ” 
SR ccc cecadacdcnetsvaniembinne bbb ones submins 7,268 82 
$23,228 27 
1879. Or. 
galy 1, By telance brought furward.................... ...... 430 07 
1, interest on same to date, 8 years, 2 months, 23 
ERROR orate =<. Si ine 97 45 


1882. Sept. 23, Balance due to C. H. Palmer --.-....... --.-. $527 52 
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C. H. PALMER IN ACCOUNT WITH E. T. LORING IN CONNECTION WITH 
STOCKS OF THE OSSIPEE, KEARSARGE AND IROQUOIS MINING COM- 


PANIES. 
1866 DEBIT. 
Rise, FE, TOG GG Be cncinenicte cece cmnensccanks: ‘igeelion $3,000 00 
1867. 
Feb. 1, amt. stock sold on acc’t Ossipee and Kearsarge 
eet Cit. OD GO BR elite os aicntinsin $73,000 00 
l, 5,251. shs. Ossipee, allotted to W. B. Frue and 
associates, at $4.834......_ __ menaens a ae 
l, 3,075 shs. Keursarge, allotted to W. B. Frueand ; 
RS ee 8,200 00 
l, 400 shs. Iroquois, allotted to W. B. Frue and 
Rs AE et icin oti <chaw na wins 2,050 00 
108,629 83 
. 2,595 shs. Ossipee, allotted to U. H. Palmer & 
Son, at $4.83 anew 124 
l, 200 shs. Ossipee, loaned to C. H. Palmer_____- 966 67 
s 
639 
Feb’y 1, To 1,875 shs. Kearsarge allotted to C. H. Palmer . 
'& Son at $2.664 5,000 00 
2,500 shs. Iroquois allotted to C. H. Palmer & 
ee i CRT. eee 1,250 00 19,669 17 
875 shs. Ossipee allotted to 8. Mandelbaum at 
J 1,812 50 
250 shs. Ossipee allotted to ‘Peleg Hall at $4. 834_ 1,208 83 3,020 83 
1,470 shs. Ossipee allotted to A. H. Sibley at 
DOF icnwicinnnwaninmimen a 
1,000 shs. Iroquois allotted to A. H Sibley at 
SOO nrcscnerehs eenenemine tanniaianind deaepintens eevepaniiny teenie ecniee 500 00 
750 shs. Kearsage allotted to A, H. Sibley at 
| a a i 9,605 00 


These stocks of Kearsarge and Iroquois Co’s were subse- 
quently assigned to S. Mandelbaum, J. H. Cotton, and the 
amount received for the same credited to C. H. Palmer 
under dates of July 12th, 1867, and April 20th, 1868. 


Pe OD pci ecient tiene ance: | neaiiipahi 566 67 
$144,491 50 
1866. CoNTRA, CREDIT. 
Nov. 8, By draft of S. Mandelbaum on ace’t of his allot- 
ment of Ossipee M’ng Co’s stock ...........  ...... $1,000 00 


1867. 
Feb’y 1, By total amount of draft remitted to C. H. Palmer 
by Wm. B. Frue in payment of stock sold 
and for his interest and that of his associates 


ES OCC SE a a a a $144,299 80 
less am’t in excess of cost of stock sold and 
RDI cin cnccciinstid thingnie tniidimabiniwesena’: Sa oe ae oe 
This balance of $5,669.97 is passed to credit of W. B. Frue’s 
account. 
gam... 7, Depends Greek.G, Te; Dac. Gin cntiewe eines 6,000 00 
9, conn Gems GC. Th. Fe inntcdmcots conn o-.. 4 
March 23, arm’t rec’d from Hall and others _............ 4,951 80 
29, note of ©. C. Douglass, net.................. 2,896 88 17,278 18 
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1867. 
April 3, Byam’t from C. H. Cotton on acc’t of C. H. P. 
for interest in Kearsarge and Iroquois Co’s. $2,812 50 
note from A. H. Sibley on acc’t of C. H, P. for 


interest in Kearsarge and Iroquois Co’s.... 2,828 33 
June 25, remittance from S. Mandelbaum, bal. on acc’t 
Ie ND I i creicldicciceccigrentnibinnieijanseneciotinnienianens 820 00 $5,960 83 
a 
July 12, remittance from S. Mandelbaum on acc’t of 
int. in Kearsarge dnd Iroquois Co’s, bought 
of CU, H. Palmer, say note $1,000, draft 
$360.83, draft $485.05, draft $442.22.___.__- 2,288 10 
Aug. 1, am’t rec’d from A. H. Sibley on acc’t of Ossi- 
OD WNOOE cn ciiccitntrdinmemaninn tittinn witilds 7,104 95 
1868. 
April 20, By am’t rec’d from J. H. Cotton on acc’t of stock 
Beuent-of C. EE. PRIGP. encase eennnccsee sOED 
July 25, am’t rec’d from C. H. Palmer, Jr.---~- ~~. - - 610 832 11,622 66 
$144,491 50 
By balance to C. H. Palmer’s private ace’t. -..... 566 67 


Endorsed: No. 1,982. Circuit Court of the United States, East- 
ern District of Michigan. Report of special master Herschel Whit- 
aker. Charles H. Palmer, comp!l’t, vs. Elisha T. Loring and Charles 
A. Welch, defendants. Filed in clerk’s office Sept. 23, 1882. 
Walter 8S. Harsha, clerk. 


632 And afterwards, to wit, and now on this day, that is to 
say— 

Ata sotalain of the circuit court of the United States for the east- 
ern district of Michigan, continued and held pursuant to adjourn- 
ment at the district court room, in the city of Detroit, on Monday, 
the thirtieth day of October, in the year one thousand eight hun- 
dred and eighty-two— 

President, Honorable Henry B. Brown, district judge. 


Cuar.es H. Parmer, Complainant, 
US. . 
Exisua T. Lorine anp CHaries A. WELCH, 
Defendants. 


This cause having been heretofore heard on pleadings and proofs, 
and this court, on the twenty-third day of May, A. D. 1879, having 
decreed— 

1. That said defendant Loring did take and receive the contract 
with Thomas F. Mason, of date June 18, 1868, described and set 
forth in the bill of complaint in said cause, for the purchase from 
said Mason of the lands hereinafter described, in trust for himself, 
one William B. Frue, and the complainant, in equal undivided in- 
terest, and that the same and the said lands were, in the hands. of 
said Loring, charged with a trust in favor of said complainant to 
extent of an undivided one-third interest therein ; that the said trust 
became, and was, from the execution and delivery of said contract, 


In Equity. 
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a vested interest in said complainant, subject to the payment by 
him of his full proportion of the purchase money and the interest 
thereon ; that said complainant has made no payment to the said 
Loring, which he directed to be applied, or which was by said Lo- 
ring credited or applied specifically to and upon said purchase. 

2. That the legal title to said lands subsequently acquired by said 
ae from said Mason, in pursuance of said contract, was subject 
to and charged with said trust in favor of said complainant. 

8. That the deed from said Loring to said defendant Welch, men- 
tioned and set forth in said bill, was in violation of the rights of 
said complainant, and that said Welch took said title under said 
deed and now holds the same, charged with and subject to said 
trust in favor of said complainant. 

4. That it be referred to Hersche] Whitaker as special Master to 
take and state an account between said complainant and said de- 
fendant Loring, embracing all their dealings, including the afore- 
said purchase from said Mason, and to take proofs thereon, ete. ; 
that said Master report to the court his doings under said reference, 
together with the proofs taken thereon, and that if.upon said ac- 
counting the court shall adjudge that there is any sum due and 

owing from said defendant to said Loring, the said complain- 
633 ant pay the same into the registry of this court within such 
time as the court shall then direct. 

5. That upon such payment being made, the defendants shall, 
within such time as the court shall then direct, release, and convey 
unto said complainant an undivided one-third interest of, in and to 
said premises, by a conveyance in due form of law, and that in 
default thereof said decree and said subsequent decree directing 
such conveyance shall stand in lieu of such conveyance, and vest in 
said complainant the full right, title, and interest of, in and to an 
undivided one-third of said lands and premises; and the said master 
having thereafter taken and stated said account, and reported the 
same, with the proofs, to the court, and exceptions having been filed 
thereto by the respective parties, and said exceptions having been 
argued and duly considered and passed upon, and said cause having 
thereupon been re-referred to said master to re-state said account, 
in accordance with the decision of the court upon said exceptions, 
and the said master thereupon having so re-stated said account 
and reported the same to the court, from which report it appears 
that there is nothing due and owing from said complainant to said 
Loring, but that on the contrary said Loring is indebted to said 
complainant, at the date of said report, in the sum of $527.52, and 
no exceptions having been filed to said final report. 

Now, therefore, on motion of Ashley Pond, solicitor for com- 
plainant, it is ordered, adjudged, and decreed, and the court doth 
hereby order, adjudge, and decree, as follows : 

1. That said final report of said Master and his statement of said 
account be and the same are hereby in all things ratified and con- 
firmed. 
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2. That in addition to the amount by said report found to be due 
and owing from said Loring to said complainant, the said Loring 
holds in trust for said complainant five hundred shares of the capital 
stock of the Kearsarge Mining Company, which the said complain- 
ant is entitled to demand and receive. 

8. That said defendant Elisha T. Loring and Charles A. Welch 
within thirty days from the date of this decree, release and convey 
by a conveyance in due form of law, unto the said complainant, an 
undivided one-third interest of, in and to the following described 
lands, viz.: the north half of the northwest quarter, and the 
northwest quarter of the southwest quarter of section twenty-three 
in township fifty-six north, of range thirty-three west, in the county 
of Hoaghton, and State of Michigan, and that in default thereof, 
this decree shall stand in lieu of such conveyance, and vest in said 
complainant the full right, title, and interest of, in and to an undi- 

vided one-third of said lands and premises. 
634 4. That the said defendants and each of them, be, and they 
are hereby perpetually enjoined from conveying or in any 
manner incumbering or disposing of the said undivided one-third 
interest of said. complainant in said lands and premises. 
5. That said complainant recover of and from said defendants, 


his costs to be taxed and that he have execution therefor. 
HENRY B. BROWN. 


Endorsed : 1982. Circuit court of the United States eastern dis- 
trict of Michigan. In equity. Charles H. Palmer vs. Elisha T. 
Loring, et al. Decree filed and entered in clerk’s office Oct. 30th, 

1882. Walter S. Harsha, clerk. 


635 And afterwards to wit,and now on this day, that is to 
say, at a session of the circuit court of the United States for 
the eastern district of Michigan, continued and held pursuant to ad- 
journment, at the district court-room in the city of Detroit, on 
Monday, the sixth day of November, in the year one thousand eight 
hundred and eighty-two. 
Present: The Honorable Henry B. Brown, district judge. 


CuaRLes H. PALMER 
vs. In Equity. 
Exvisua T. Lorine and Cuarutes A. WELCH. 


Now come the said defendants, by C. I. Walker, their solicitor, 
and in open court claim an appeal to the Supreme Court of the 
United States, from a decree of this court entered in this cause on the 
thirtieth day or October, A. D. 1882; and on motion of said solici- 
tor it is ordered that said appeal be and the same is hereby allowed. 

And it is further ordered that said defendants give the usnal bond 

on appeal in the sum of five hundred dollars. 


636 And afterwards, on the Ist day of December, A. D. 1882; 
a certain stipulation with bond on appeal thereto attached 


neta 
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was filed in the office of the clerk of this court, which stipulation 
and bond were in the words and figures following, to wit: 


Stipulation. 
CuaRLes H. PaumMer vs. Exisua T. Lorine anp CHARLES A. WELCH. 


Whereus a decree has been rendered in the above-entitled cause 
in favor of said Palmer, and whereas said Loring and Welch have 
taken an order appealing from such decree to the Supreme Court 
of the United States. Now, therefore, it is hereby stipulated upon 
the part of said complainant that said Loring and Welch may per- 
fect their appeal by filing their own personal bond in the usual form 
of an appeal bond, in the penal sum of five thousand dollars, witli- 
out security; and ‘the court is hereby authorized to approve said 
bond as satisfactory. 

ASHLEY POND, 

Detroit, Nov. 21st, 1882. Solr for Compl’ t. 


637 Bond on Appeal. 


Know all men by these presents, that we, Elisha T. Loring and 
Charles A. Welch, of the State of Massachusetts, are held-and firmly 
bound unto Charles H. Palmer, of the State of Michigan, in the 
just and full sum of five thousand dollars, to be paid to the said 
Charles H. Palmer, his certain attorney, executors, administrators, 
or assigns; to which payment well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally by these presents. 

Sealed with our seals, and dated this day of November, in 
the year of our Lord, one thousand eight hundred and eighty-two. 

Whereas, lately at a session of the circuit of the United States 
for the eastern district of Michigan, held at the court room in the 
city of Detroit, on the thirtieth day of October, in the year afore- 
said, in a suit depending in said court in equity, between said 
Charles H. Palmer, complainant, and said Elisha T. Loring and 
Charles A. Welch, defendants, a decree was rendered against the 
said defendants ; and whereas said defendants have taken an appeal 
from said decree to the Supreme Court of the United States. 

Now, therefore, the condition of the above obligation is such that 
if the said Elisha T. Loring and Charles A. Welch shall prosecute 
said appeal to effect, and answer all damages and costs if they fail 
to make their said appeal good, and shall abide and perform such 
order and decree as the Supreme Court shal! make therein, then the 
above obligation to be void, else to remain in full force and virtue. 

ELISHA T. LORING. [SEAL. ] 
CHARLES A. WELCH. [szEat. | 
Sealed and delivered in presence of— 
WM. E. WELCH. 
Approved : 
H. B. BROWN, Dist. Judge. 
57—814 


450 ELISHA T. LORING ET AL. VS. CHARLES H. PALMER. 


Endorsed : 1982. The circuit court of the United States for the 
eastern district of Michigan. In equity. Charles H. Palmer vs. 
Elisha T. Loring et al. Appeal bond and stipulation. Filed in 
clerk’s office Dec. 1, 1882. Walter S. Harsha, clerk. 

638 Supplemental Bill of Costs on the Accounting. 
State of Michigan. The Circuit Court of the United States, Eastern 
District of Michigan. In Chancery. 
CuarRLes H. PALMER 
vs. 
Evisua T. Lorine and CHarLes A. WELCH. 


Solicitor’s fee, by rule, heretofore taxed. 


Solicitor’s Fees. 


Deposition of Mr. Loring............ ..--«< $2 50 
IEE AB 2 50 
I ii ace linaaiiertsanio 2 50 
TT TET LE EI 2 50 
AT SEN 2 50 
EEE Id weak ae 2 50 
7 $15 00 
Registers’ Fees. 
Additional to Mr. Mandell__--..---..-.--- $2 20 
NU: cick ittiieitinaseide wnanstergs 6 00 
i 8 20 
Master’s Fees. 
| For taking Loring’s deposition at Boston.__$80 00 
Palmer’s ae 
! Clarke’s eo eo 
) Attendance on accounting, March 1, 82... 2 00 
| May 12, ’82. Attendance and making state- 
: ROGUE SEs Gin nwiiecnn wnat 5 00 
153 40 


Printer’s bill not included in above. 


For printing master’s first report _..._......-.---_- 9 50 
May 18,81. For printing 2d vol. on accounting.._.. 170 50 


$356 10 
9 50 


$365 60 


I hereby consent to the taxation of this bill of costs at the sum of 
three hundred and fifty-six and 10-100 dollars. 


Dec. 1, 1882. 
C. I. WALKER, 
Solicitor for Def’ ts. 


Change all right. C. I. WALKER. 


a ait 
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I hereby tax foregoing bill of costs at the sum of $365.60-100. 
WALTER 8. HARSHA, Clerk. 


639 EasterRN District oF MICHIGAN, ss: 


I, Walter 8. Harsha, clerk of the circuit court of the United 
States for the eastern district of Michigan, do hereby certify that 
the above and foregoing are true copies of the original files and 
papers in the case of Charles H. Palmer vs. Elisha T. Loring and 
Charles A. Welch, in said court, with the record, orders, and pro- 
ceedings of said court thereon; that I have compared the sarne with 
the originals of record and on file in my office, and that they are 
true transcripts therefrom and ot the whole thereof. 

In testimony whereof I have hereunto set my hand and the seal 
of said court, at Detroit, in said district, this twentieth day of De- 
cember, in the year one thousand eight hundred and eighty-two, 
and of the Independence of the United States of America the one 
hundred and seventh. 

[ SEAL. | WALTER 8S. HARSHA, Clerk. 


Endorsed on cover: E. Michigan C. C., U.S. No. 814. Elisha 
T. Loring and Charles A. Welch, appellants, vs. Charles H. Palmer. 
Filed 29th December, 1882. 


sogye «ww 


bh 


7 


The Supreme Court of the United States. 


October 7" Pui. ISSSH. 


No. 183. 


ELISHA P. LORING anp CHARLES A. WELCH, 
Appellants, 


CHARLES H. PALMER. 

APPEAL FROM THE CrrovuItr CourT oF THE UNITED STATES 
FOR THE EASTERN DIstTrRICT OF MICHIGAN. 
BRIEF OF C. 1. WALKER, SOLICITOR FOR APPELLANTS. 

SOHIER & WELCH. 


} OF COUNSEL. 
JOSEPH H. CHOATE, } 
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SUPREME COURT 


UNITED STATES. 


ELISHA T. LORING and | 
CHARLES A. WELCH, 
Appellants, 


Vs. 


CHARLES H. PALMER. | 


BRIEF OF C. I. WALKER, 
Solicitor for Appellants. 


GENERAL OBJECTS OF THE BILL. 


The bill in this cause, which was brought in the 
Circuit Court of the United States for the Eastern Dis- 
trict of Michigan, by Charles H. Palmer, as complain- 
ant, against the appellants, as defendants, seeks a de- 
cree to have one-third of one hundred and twenty acres 
of land sitnated in Houghton county, Michigan, and 
particularly described in the bill, the fee of which is 
held by the defendant Welch undera conveyance from 
the defendant Loring, declared to be held in trust for 
the complainant, upon the ground that Loring so held 
it, and that Welch is not a dona fide purchaser, and 
took it from Loring subject to the trust. 


2 


This trust is fully denied by the answers of the 
defendants. 

A large amount of testimony was taken in the 
court below, bearing upon the question; and on the 
hearing a decree was rendered in favor of the com- 
plainant, that the defendant Loring held the title to 
one-third of the premises in question in trust for the 
complainant, and that the defendant Welch holds the 
same charged with the trust. 

Record, p. 128. 


It was further decreed that said trust was a vested 
interest in the complainant, subject to his payment of 
his proportion of the purchase money ; and that the 
complainant made no ** payment to the said Loring, 
which he directed to be applied, or which was by said 
Loring credited or applied specifically to and upon 
said purchase.’ 

Ib. 

It was thereupon ordered that it be referred to a 
special master to state an account between the said 
Loring and the said Palmer, embracing all their deal- 


ings. 
Ib. 


Under this order a very largeamount of testimony 
was taken upon the accounting, occupying more than 
three hundred pages of the printed record. The report 
showed a small balance due from Loring to Palmer. 

Record, pp. 130 to 446. 

Exceptions were taken to this report of the master, 
and a hearing was had thereon, and a decree made 
confirming the same, and a final decree was entered in 
favor of the complainant. 

Record, pp. 446 to 448. 
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From this decree an appeal has been taken to this 


court. 
Record, pp. 448 and 449. 


If, as the defendants claim, the complainant was 
not entitled to a decree as to the trust, then the ac- 
counting becomes of no consequence whatever, as that 
was merely incidental to the decree in favor of the 
complainant, in settling the detailed terms of the de- 
cree, 

We shall therefore confine our discussion princi- 
pally to the questions upon the merits and the com- 
} lainant’s right toa decree. 

The bill goes entirely upon the ground of an ex- 
press trust, as will be seen by the careful abstract 
thereof hereafter given. 

It alleges that the agreement under which it is 
claimed the trust arises, was by a letter written by 
complainant to defendant Lorirg, in June, 1868, pro- 
posing to him that complainant should purchase the 
property of Mason, on the joint account of himself, 
Frue and Loring ; that that propusition was accepted 
by Loring both by telegram and by letter; and that 
Loring made the vontract of purchase with Mason in 
his own name as trustee, but without naming the 
cestui que trusts ; and subsequently took the title in 
the same way. 

The bill also avers that complainant furnished 
Loring with means to pay his proportion of the pur- 


chase money. 
Amended bill, record, pp. 23 and 24, fols. 39 and 40. 


There is no averment that the title was taken by 
Loring in fraud of complainant, or without his con- 
sent On the contrary it is averred that it was so 
taken by agreement. 

Ib. 


aah Gt See PO es, Eee ee ee 
Cr ae 
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LAW OF TRUSTS IN MICHIGAN, 


It being therefore a case of express trust, if it is 
anything, let us inquire as to the law upon this sub- 
ject, as it exists in the state of Michigan, where the 
land is situated. | 

In most of the states of the union the English 
statnie of trusts, of Charles II, has been substantially 
adopted. 

Under section 7 of that statute, trusts were to be 
‘**manifested and proved’’ by writing. 

Brown, Stat. of Frauds, p. 78, sec. 79. 
Forster vs. Hale, 3 Ves., 707. 
Cook vs. Barr, 44 N. Y.. 159. 

Under this and statutes like it, it was not necessary 
that the trust should be created by writing. It was 
enough if it was so proved. Nor was any particular 
form required. It could be proved by letters, by an 
answer in chancery, and in any other informal manner. 
Brown, Sec. 97. 

Perry on Trusts, Sec., 79. 

1 Greenleaf's Evid., Secs. 266 and 268. 
Forster vs. Hale, 3 Ves., 707. 

Steere vs. Steere, 5 John. Ch., 11. 
Cook vs. Barr, 44 N. Y., 159. 

Burrell vs. Jay, 16 Mass., 230. 
McCollum vs. McCoilum, 65 Me.. 500. 
Faxton vs. Folsom, 110 Mass., 307. 
Kingsbury vs. Barnside, 58 Ill., 310. 

But it was essential that the trust be set forth 
with great clearness, or, in the language of Chancellor 
Kent, ‘‘with absolute certainty asto its nature and 


terms.’ 
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Rrown, Secs, 108 and 109. 
Perry, Sec. 83. 
2 Story, Eq. Juris., 979 a and b. 
Forster vs, Hale, 3 Ves., 707. 
Steere vs. Steere, 5 John. Ch., 11. 
Cook vs. Barr, 44 N. Y., 159. 
Wheeler vs. Smith, 9 How., 79. 
Olcutt vs. Bynum, 17 Wall., 59. 
Uncertainties will not be helped by parol testi- 


mony. 
1 Greenleaf’s Evid., 268. 


Patton vs. Chamberlain, 44 Mich., 5. 
Cook vs. Barr, 44 N. Y., 160 and 161. 
2 Wharton on Evid., Secs. 920 and 921. 

This doctrine of proving trusts has been entirely 
changed in Michigan by the revised statutes of 1846; 
which change went into operation March 1, 1847, and 
has been in full force ever since. 


Rev. Stat. of 1846, 254. 
2 Comp. Laws of 1871, p. 1330, secs. 4114 to 4124. 
2 Howell’s Stat. of 1882, p. 1446, secs. 5563 to 5573. 

This statute was substantially adopted from the 
then existing statute of New York, with the exception 
of a single important clause, to which we shall call 
attention. 

2N. Y. Rev. Stat., 131. 

By section 1, uses and trusts, except as authorized 
by this chapter, were abolished. 

By section 7, when a grant was made for a valu- 
uble consideration to one person and the consideration 
is paid by another, no trust results in favor of the 
person paying the consideration. 

but by section 9, section 7 was not to extend to 
cases where the alienee shall have taken the title in 
his own name without the Knowledge or consent of 
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the person paying the consideration, or when it is 
done in violation of some trust. 

Section 11 then provides for the creation of ex- 
press trusts for the several purposes named therein, 
viz: 

lst. To sell lands for the benefit of creditors. 

2nd. To sell, mortgage or lease lands for the 
benefit of legatees, or to satisfy any charge thereon. 

3rd. To receive the rents and profits and apply 
them to the use of a third person. 

4th. To receive the rents and profits for the bene- 
fit of a married woman, or for certain other purposes. 

Then comes the 5th provision, which is the mate- 
rial one, and which is not found in the statute of New 
York, and which is as follows: ‘*For the beneficial 
interest of any person or persons, when such trust is 
Sully expressed and clearly defined upon the face of 
the instrument creating it, subject to the limitations 
as to time prescribed in this title.”’ 

If any trust can be claimed in this case, it must 
be under and by virtue of this 5th subdivision of sec- 
tion 11. 

We submit that it is entirely clear by that provi- 
sion, that the trust must be “fully expressed and 
clearly defined upon tlhe face of the instrument creat. 
ing it;’ and that it is not sufficient if the trust is 
created in some other way, and tlien is subsequently 
admitted by letter, or in any other munner. It must 
be created in writing in the manner pointed out by 


the statute. 

The supreme court of Michigan do vot seem to 
have had occasion to interpret this provision of the 
statute. It seems tvo clear to need interpretation. 


a 
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In the court below, the counsel for the complain- 
ant referred to the fact that this provision had been 
copied into the statute of Wisconsin, and insisted that 
some decisions in that state had given an interpreta- 
tion to this section at variance with what we now claim. 
We submit that there are no decisions that sustain 
any such view. 

I have carefully examined all the Wisconsin cases 
referred to, and such others as I could find bearing 
upon the question, and I find no decision that in the 
slightest degree sustains that view. 

The first case relied upon is that of White vs 
Fingal, 19 Wis., 480. In that case White had pur- 
chased some property of one Pelham, and the deed 
had been taken in the name of Fingal alone. Subse- 
quently Fingal makes a declaration of trust, in which 
he sets up as follows: ‘‘The following is the property 
owned jointly by Fingal and White,” and amongst 
others **19 acres on the lake shore.’’ * * **The whole 
of the purchase money was paid by John I. White.”’ 
But it declares that Fingal paid $50 towards the ex-. 
penses. 

It was held that this was a good and valid decla- 
ration of trust; and there can be no doubt upon the 
subject. But the clear implication is that this paper 
was the declaration that created the trust. 

This case was approved in, the subsequent one of 
Goodrich vs. Milwan, 24 Wis., 452, 436. 

But it most distinctly recognizes the fact that the 
5th subdivision of the section authorizing sach decla.- 
ration, (which is copied from our own), establishes a 
policy which is entirely different from that which pre- 
vails in New York; and by implication sustains our 
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view, that the trust must be fully expressed and 
defined upon the face of the instrament creating it. 
Rev. Stat. of Wis., 2071, 2077 and 2091. 


The language of the court in this last case, as well 
as in the first, clearly implies that the trust must be 
created by writing, not merely proved. 

That this is the true view of the statute in ques- 
tion, is very clearly shown by some cases from the 
Maine reports. 

The original statute of Maine upon this subject 
was copied from that of Massachusetts, and that from 
the English statute. And under it the trust need not 
be created by writing, if it wa8 thus proved. | 

In 1841, the legislature passed an act upon this 


subject, which repealed the former statute, and which 


provided that the trust must be *‘created and mani- 
fested ’’ by writing signed, etc. 

Under this statute it was held that the trust must 
be creuted by writing, and not merely so proved. 

Richardson vs. Woodbury, 43 Me., 212. 

In 1857, this statute was revised, and it was pro- 
vided that the trust must be created or declared in 
writing, ete. 

The supreme court of Maine held, apon full con- 
sideration, that this was a radical change in the law, 
and that under this last statute, it was sufficient if the 
trust was declared by writing. 


McCollum vs. McCollum, 65 Me., 518. 


A somew hat similar change was made in the stat- 
ute of New York. The original statute was like the 
English, providing for the proof of trusts by writing. 

By the early revised statutes, it was provided that 
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no trust *‘shall hereafter be created,’’ anless by oper- 
ation of law, ‘tor by a deed of conveyance in writing 
subscribed,”’ ete. 

Judge Earl, of the court of appeals, in comment- 
ing upon this statute, said 4 

‘*This was a statute providing, among other 
things, for the creation of trusts, and not merely like 
the English statute, for manifestigg and proving them. 
It required that the trusts should be created by deed 
or conveyance subscribed by the party, and the only 
proof of them was such deed or conveyance.’ 

Cook vs. Barr, 44 N. Y., 159. 


By a subsequent statute, the law upon this sub- 
ject was altered, and restored to its former condition ; 
so that trusts could be proved by writing, and need 
not be so created. 

It isentirely clear that under the Michigan statute, 
if one party advances the consideration for the pur- 
chase of real estate, and the title is taken in the name 
of another, there is no trust in favor of the party ad- 
vancing the consideration. 


Groesbeck vs. Seeley, 18 Mich,, 345. 
Waterman vs, Seeley, 28 Mich., 80. 
Weare vs. Linnell, 29 Mich., 227. 


It would be otherwiseif the deed was taken in the 
name of the grantee by fraud, or without the know- 
ledge of the persov advancing the consideration. 

Fisher vs. Forbes, 22 Mich., 454. 

So, too, if there was a written contract made at 
the time, showing the trust. 

Palmer us. Williams, 24 Mich., 330. 

But an oral understanding that it should be held 
in trust would avail nothing. 
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Patton vs. Chamberlain, 44 Mich., 5 and 6. 
Calder vs. Moran, 49 Mich., 14. 
Bumpus vs. Bumpus, 53 Mich., 346. 

The case of Railroad Company vs. Durant, % 
U.8., 576, relied upon by the complainant in the court 
below, is a very peculiar case; and we submit that it 
has no application to the case at bar. 

The defendant, Durant, was the managing agent 
of the railroad company, and certain landowners pro- 
posed to convey to him in trust certain lands, upon 
condition of the location of the terminus of the road 
at a Certain point. 

The road was thus located. through the agency of 
the defendant, and he took the deed in trust, without 
naming for whom, and then insisted that heowned the 
lands, and that if he held them in trust for any one, it 
was for the landowners, in case of the non-perfor- 
formance of the condition. 

The railroad company brouglit the bill to have the 
lands conveyed to them. The opinion is very brief, 
and evidently goes upon the ground of fraud on the 
part of the defendant, and the authorities cited in the 
opinion look in the same direction. Precisely what 
the statute of Nebraska was, does not appear. 

But one thing is entirely clear. If it is intended 
to hold, that under the statute of Nebraska, the pay- 
ment of the consideration alone raised a trust, it 
cannot apply to the statute of Michigan; as the stat- 
ute itself and the decisions already cited clearly show. 

The authorities referred to by judge Swayne are 
not in conflict with our views. 

The gist of the inquiry is, therefore, is the trast 
which is set forth in the bill, and which is attempted 
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to be proved by the testimony, ‘‘ fully expressed, and 
clearly defined upon the face of the instrument creat- 
ingit ;’ or, in the language of Chancellor Kent, is it ex- 
pressed ‘t with absolute certainty as to its nature and 
terms?’ 

We say there is no such trust, and this upon two 
grounds : 

Ist. No such trust is set up in the bill. 

2nd. Nosuch trust is proved. 


IT. 


NO SUCH TRUST IS SET UP IN THE BILL. 


To determine this it is necessary to look at its 
averments. 


ANALYSIS OF THE BILL. 


Par. 1. In 1856, and for a number of years there- 
after, Palmer, Loring and Frue were together engaged 
in the purchase of Upper Peninsula lands, the for- 
mation of corporations, and the purchase and sale of 
stocks of said corporations. 

During this period such purchases and sales of 
lands and stocks were mostly made in the name of 
Loring as trustee, and the stock belonging to Palmer 
and Frne in the newly organized companies also stuod 
in Loring’s name as trustee. 

This was dune for convenience, and Palmer and 
Frue from time to time each paid to Loring large 
sums of money on account of said transactions. 

Record, p. 23, fols. 38 and 39. 


Par. 2. In Jure, 1868, Palmer, together with the 
said Frue, purchased of Thomas F. Mason, of New 
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York, the 120 acres of land particularly described, in 
Houghton connty, Michigan. 
‘Said purchase was intended to be upon the joint 


. account of said Loring, Frue and your orator, each 


sharing equally, provided the suid Loring should de- 
sire an interest therein.’’ | 

Loring, who was in Boston, had not been advised 
that the purchase was contemplated. 

‘** Your orator agreed to pay for said land twenty 
thousand dollars, but as said Mason had not with him 
the form of land contract usually used by him, he de- 
clined to execute a formal contract for such purchase, 
until he returned to his home ‘in the city of New 


York.’’ 
Ib., pp. 23 and 24, folio 39. 


‘‘A memorandum of the transaction was, how- 
ever, made at the time, which was submitted to the 
said Mason, and by him assented to.”’ 

Palmer thereupon inclosed said memorandum to 
Loring, and directed him to obtain from Mason ‘‘a 
formal contract for the sale of lands, in accordance 
with the agreement witli your orator in that behalf as 
aforesaid, and further proposing to the said Loring 
that said purchase be made upon the joint account of 
himself, Frue and your orator.”’ 

Ib., p. 24; folio 40, 


Palmer received from Loring a telegram *‘* accept- 
ing the proposition made te him as aforesaid, and 
stating that he had closed the contract.”’ 

Ib. 


‘And your orator received about this time letters 
by mail from said Loring, highly approving of said 


; 
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purchase, and reiterating his acceptance of the propo- 
sition made to him as aforesaid.”’ 

The contract made by Loring with Mason is an- 
nexed, marked Ex. ‘‘A.’’ See record, p. 27. It runs 
to Loring ‘‘as trastce ; but it does not name the cestui 
que trusts ; bat the bill avers that it was executed to 
him as trustee, ‘‘in trust for the joint benefit of him- 
self, the said Frue and yonr orator.”’ 

Record, p. 24, folio 40. 


Par. 3. In the following July, Palmer, Loring 
and Frue met at Houghton, and agreed with each 
other, ‘** that said lands should be held and owned by 
them jointly, the title standing in the name of said 
Loring as trustee in that behalf.”’ 

Alleges on information and belief that Frue had 
previously paid Loring enough, ‘‘ together with 
moneys belonging to said Frue, then in the hands of 
said Loring, to pay his entire portion of the said pur- 
chase money.”’ | 
Ib., p. 24, fol. 40. 

In November or December following, Palmer and 
Loring had a consultation in Boston, in reference to 
providing funds to meet the remaining payments, and 
determined to sell stocks belonging to Palmer in 
Loring’s name as trustee, and Palmer svon afterwards, 
prior tv December 18th, suld stocks belonging to him, 
in Waterbury, Conn., for $15,000, and instructed 
Loring to draw upon the purchasers therefor, and 
Loring soon after the 18th informed Palmer that he 
had collected the money and paid Mason ‘‘ the said 
installments upon the purchase.’’ Charges this to be 


the fact. 
Ib. pp, 24 and 25 ; fols. 40 and 41. 


te leds, RN: peat eae 


- aiid 


' 
) 
: 
i 


14 


Loring then held stocks and securities belonging 
to Palmer, which were subsequently, early in 1869, 
sold by Loring, and upwards of $8,000 received by 
him on account thereof, and during the entire years 
1868 and 1869 Loring ‘‘held in his hands moneys 
belonging to your orator, more than sufficient to pay 
all advances made by said Loring for your orator 
upon account of any and all transactions in which 
(hey were engaged, including the purchase made from 
suid Mason as aforesaid.” 

Record, p. 25, fol. 41. 


Par. 4. In March, 1869, Loring sent by letter to 
Palmer the contract made by Mason to kim &s trus- 
tee, to which contract was annexed a declaration of 
trust in Loring’s handwriting. 

Record, p. 25, fol. 41; p. 29, fol. 47. 

Palmer avers that his interest is stated in said de- 
claration as one quarter instead of one-third, but “that 
no modification or change of the terms of the original 
ugreement for the purchase of said property was ever 
made by and with the consent of your orator, but that 
said change was made by said Loring upon bis own 


motion.’ 
Record, p. 25, fol. 41. 


Par. 5. In May, 1869, Loring executed and de- 
livered to Frue «a deed for an undivided quarter of said 
property, a copy of which is annexed. 

Record, p. 25, fol. 42; and p. 27, fol. 47. 

At the same time an agreement was made bet ween 
Frue and Loring giving to each the option of purchase 
in case the other should desire to sell; a copy of which 
agreement is annexed marked Ex. *'C.”’ 

Record, pp. 25, 30 and 31. 
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Par. 6. InJuly, 1875, Loring conveyed to Charles 
A. Welch, in trust, for the purposes therein named, an 
undivided three-fourths interest in said lands. A copy 
of the deed is annexed, marked Ex. ‘**D.”’ 
Record, pp. 25, 26, 32 and 33. 


Avers that. there is nothing in Loring’s deed 
to Frue in any manner impairing Palmer’s right in 
suid lands, ‘‘and although your orator was advised of 
the execution of said deed shortly after the date there- 
of, he was not aware of the terms of the contract 
made concurrently with said deed between said Loring 
und the said Frue, of which Ex. *‘C’’ is a copy, until 
the month of June or July last past.”’ 

Record, p. 26. 


Par. 7. Since final payment to Mason, in Febru- 
ary, in 1869, Palmer has had no dealings with Loring, 
but has repeatedly endeavored to procure a final set- 
tlement of his account with him. 

In October, 1871, Loring instituted against him a 
suit at law, but never brought the same to trial, and in 
June, 1874, discontinued said suit without notice. 


‘*While your orator had for a long time feared 
that the said Loring was intending tu cheat and de- 
fraud him of his interest in the lands hereinbefore de- 
scribed, he had no evidence thereof until July last past, 
when he learned of the deed executed by the said Lor- 
ing to the said Welch.’”’ Said deed ‘‘in express terms 
asserts the ownership in and to an undivided three- 
fourths of said land as absolute, and not in trast for 
himself and your orator.’ 


Has reason to fear that Welch will convey said 
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lands, and deprive complainant of his rights therein 
unless restrained. | 
Record, p. 26. 


Par. 8. Complainant's interest in said lands is of 
the value of $20,000 and upwards. 
Ib. | 
PRAYER OF THE BILL. 
Ist. An answer, but not under oath. 
2nd. That said deed from Loring, so far as it 
conveys an undivided one-third of said premises be- 
longing to complainant, may be decreed to be in viola- 
tion of his rights; that Welch be ordered to convey to 
complainant one undivided one-third of said land; and 
and that in case of said Welch’s neglect or refusal, the 
decree of the court may stand for a deed. 
8rd. Injunction from conveying or encambering 
said undivided one-third, pending the suit. 
4th. Other or further relief, and injunction in 
that behalf. | 
5th. Subpoena to Loring and Welch. 
Record, pp. 26 and 27. 


A varefal examination of the bill, or of the abstraer 
of it, will show— 

ist. . That there is no sach clear statement of the 
agreement as [to the proportions of interest of the 
several parties, as to bring it within the rule men- 
tioned, 

Thus, in paragraph 2 of the bill it is set forth that 
the complainant and one Frue purchased of Mason 
the property in question, and that said purchase ‘twas 
intended to be upon the joint account of said Loring, 
Frue and your orator, each sharing equally, pro- 
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viding said Loring should desire an interest therein,”’ 

It is not averred whose intention this was, or that 
it received any expression. 

It is further averred in the same paragraph, that 
the complainant adressed a letter to Loring in the City 
of Boston, ‘‘ proposing to the said Loring that said 
purchase be made upon joint account of himself, Frue 
and your orator ;’’ and further, that he received a 
telegram accepting the proposition, and letters reiter- 
ating such acceptance. 

The bill does not aver in terms the proportion of 
interest that each was to have; but it is claimed that 
in the absence of anything showing the contrary it 
will be presumed that the interest of each of the parties 
was equal, and that each was entitled to one-third of 
the property. 

That this might be presumed in the absence of 
any other showing may be true. But in this case there 
are other portions of the bill which clearly indicate 
that such was not the arrangement. 

Thus the purchase was made by Frne and Palmer, 
and the proposition was that Loring was to become 
jointly interested with these purchasers, Frue and 

Palmer. In other words, Fraue and Palmer as one party 
were to have one-half, and Loring the other half, 

That this was the understanding is made more 
clearly apparent by other averments in the bill. 

After the contract of purchase was completed, 
and Loring had received the title from Mason, namely, 
in March, 1869, he inclosed the original contract to 
the complainant, and annexed thereto a declaration of 
trust, a copy of which is annexed to the bill, and very 
clearly shows what was Loring’s understanding of the 
proportions of the several parties. 
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This declaration of trust is in Loring’s own writ- 
ing, and is bunglingly expressed ; but it excludes the 
idea that either Palmer or Frue was entitled to more 
than one-quarter of the property. 

See declaration, Ex. ‘‘A” of bill, p. 29. 

This was received by the complainant, and there 
is no pretence in the bill that he made any protest 
against its correctness, although plaintiff avers that 
no modification of the original terms had been made. 

But. this is not all. In May following, as appears 
by the bill, Loring conveyed to Frue one-fourth inter- 
est in the premises, and the Knowledge of this fact 
came to the compiainant soon after. 

Bill, pars. 5 and 6, pp. 25 and 26. 

Complainant made no protest against this division 
of the property, as not being in accordance with the 
original agreement ; aud for many years, so far as 
shown by the bill, no further word passes upon this 
subject between the parties. 

Taking the bill together we submit that, the clear 
inference is that Frue and Palmer were to have one 
half of the property, and Loring the other half; al- 
though we admit that the whole matter is left in great 
vagueness and uncertainty. This very vegueness is 
faial to the theory of a trust. 

2nd. The bill does not set out any such declara- 
tion of trust as is required by the statute. No paper 
is referred toas containing such declaration, and all 
the averments that bear upon this question are those 
as to the correspondence between the complainant and 
Loring already referred to, and Loring’s accepting the 
proposition contained in Palmer’s letters by telegram 
and by letter. 
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We submit that there is no such distinct averment 
of a declaration of trust in these allegations as corres- 
ponds with the requirements of the statute. 


IIT. 


We submit with great confidence that no such 
trust is proved as is set up in the bill. 

The bill is brought to enforce an express trust, 
and as we have seen— 

ist. This must be in writing. 

2nd. It must be ‘‘fully expressed and clearly 
defined’’ by the instrument creating it. 

3rd. Parol testimony is not admissible to supply 
any defects in the written instrument. 

Of course, as in other cases, the writings are to be 
read in the light of surrounding circumstances, simply 
to ascertain the meaning of the language? used, but not 
for the purpose of adding other words, or of substitat- 
ing others fur those used. 


1 Greenleaf’s Evid., Sec. 277, 
Cline vs. Hubbard, 31 Mich., 237. 
Oliver vs. Shoemaker, 35 Mich., 464. 


It is claimed that the relations of these parties, 
and their previous business, throw some light upon the 
interpretation to be given to the papers that passed 
between them; and this may be true. 

Frue, Loring and Palmer, had been engaged in 
Lake Superior business operations for many years 
previous to 1868, when the transaction in question oc- 
eurred. Palmer says they commenced as early as 
1864. 

Palmer, p. 65. 
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He also says that from 1865, they had ‘‘ generally 
the same equal interests,’ and owned mining stocks 
together, which were ‘‘ generally in Loring’s name.” 

They were large stockholders with others in a 
mining company, known as the Ossipee, in the success 
of which they were greatly interested. 

Frue, pp. 44 to 46. | 
Palmer, p. 72. 

The evidence shows that the land in question is so 
situated in relation to the Ossipee, as naturally to be- 
come a part of that mine, and that without this land 
the Ossipee could not become a perfect success. 

Frue. pp. 46 and 47, . 

In June, 1868, Palmerand Frne were at Houghton, 
and met Mason, who owned the land in question, and 
an oral bargain was made with him for its purebase 
for twenty thousand dollars; tive thousand dollars to 
be paid down, and two installments of seven thousand 
five hundred dollars each, in six and eight months. 


Frue, pp. 42 and 43. 
Mason, p. 57. 
Palmer, pp. 55 and 56. 


A written memorandum was mude by Palmer, at 
the time; but Mason declined to sign it, as he pre- 
ferred to use a form vf contract of his own. 

Ib. 

Mason was then informed thut Loring would have 

an interest in the purchase if he chose to. 
Palmer, p. 66. 


Subsequeutly, and within a few days, Mason exe- 
cuted an agreement with ‘** Elisha T. Loring, trustee,”’ 
for the sale of the premises upon the terms agreed 
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upon. Loring made all the payments to Mason, and 
on making the last payment, in February, 1869, re- 
ceived a deed running to himself. | 


Ex. “‘ A,” annexed to Bill, pp. 27 and 28. 
Mason, pp. 57, 60, 63 and 64. 


The bill is filed to have Loring declared a trustee 
for one third of the premises. 

To make out a declaration of trust, for this share 
the bill relies entirely upon a single letter, written by 
Palmer to Loring, and the response to that letter by 
telegram and by letter, together with the fact that the 
contract was to ** Loring, trustee.”’ 

See Bill, par. 2, pp. 28 and 24. 


It further avers that in that letter Palmer inclosed 
the memorandum referred to, and instructed Loring to 
go to New York, and obtain a formal contract from 
Mason, ‘‘and further proposing to the said Loring, 
that said purchase be made upon the joint account of 
himself, Frae and your orator;’’ and that Palmer re- 
ceived from Loring a telegraphic message accepting 
the proposition, and stating that he had closed the 
contract, and also received from him letters reiterating 
his acceptance of the proposition made as aforesaid. 

Bill, par. 2, p. 24. 

It is true that the bill sets up that in March, 1869, 
Loring inclosed in a letter to Palmer, a declaration of 
trust, in the handwriting of said Loring. But this 
declaration is not relied upon; on the contrary it is 


repudiated. 
Bill, par. 4, p. 25. 
Letter of Palmer to Frue, April 6th, 1869. pp 
54 and 55. 
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The answer of the defendant Loring was not called 
for under oath, and is signed by counsel only. It ad- 
mits that the purchase was made of Mason, with the 
expectation that Frue and Palmer would be interested 
therein, ** upon their paying their proportion of the 
purchase money.”’ 

It further admits that there was a correspondence 
between thecomplainant and Loring, in relation there- 
to, but as many of said defendant's letters and letter- 
books had been burned, he was unable to state the 
character of that correspondence, ‘‘or whether there 
was any definite understanding expressed thereby, in 
relation to the several interests that the said com- 
plainant, the said Frue and this defendant were ex- 
pected to have in said purchase,’’ and he therefore 
neither admits nor denies the correspondence set up. 

Answer, pars. 2 and 3; pp. 34and 35. 


It is thus made entirely clear that the answer does 
not admit the trust or any declaration thereof, as set 
up in the bill. 


EVIDENCE AS TO DECLARATION OF TRUST. 


Let us now look at the evidence bearing upon the 
question whether there is any such declaration of 
trust in the correspondence mentioned and _ relied 
upon in the biil. 

The only letter relied upon in the bill, as making 
the proposition to Loring ‘that said purchase be 
made upon joint account,”’ which it is alleged Loring 
accepted both by telegram and letter, was the one 
inclosing the unsigned memorandum of tie agreement 
with Mason prepared by Palmer at Houghton. 


Bill, par. 2, p. 24. 
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This is the letter of June 19th, as is shown by its 


contents. : 
Ex. ‘‘G,” pp. 68 and 69. 


But Palmer had written a letter to Loring the 
day previous, June 18th, and as Loring’s responses 
were to both letters, we will consider them together. 

Ex. “F,” pp. 67 and 68. 


It will be seen upon examination that there is not 
a word in either letter about Loring’s buying the land 
on ** joint account,’’ or of Loring taking any interest 
therein except as an owner of Ossipee stock. 

The letter of June 18th, (Record, pp. 67 and 68), 
informs Loring of the purchase made of Mason and 
its terms, and desires Loring to see it carried ont. 
Palmer then adds: ‘* This matter is very important ; 
the purchase will add to the Ossipee $5 per share at 
once in uctnal value.’’ He advises Loring to go to 
New York and close this matter at once, and adds: 
‘‘It is a fortune to us if well handled.’’ He then 
describes the relation of this land to the Hecla Mine, 
and its value to tiat company, saying it ‘is worth 
more to them than the ground next to the Ossipee.”’ 
He then closes with the expression: ‘* The Heela is 
rich, and we can make the Ossipee as rich.”’ 

It will be seen that there is uo reference whatever 
to Frue’s becoming interested in the matter, or to its 
being bought upon the joint account of Palmer, 
Frue and Loring. The whole purport of the letter is 
that it was to be bought for the benetit of the Ossipee, 
in which they and other persons were interested. 

In the letter of June 19th, (Record, pp. 68 and 69), 
Palmer again describes the lucation of the premises, 
und refers to their importance to the Hecla, and says 
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that they would be glad to make an exchange with 
them. He then adds: ‘‘This is a great thing for 
Ossipee.”’ And after expressing his great anxiety 
that it should be closed at once he says: *‘‘ We must 
make a family concern of Ossipee, and I would not 
sell any stock in it; we can make it put on its 
own importance; this we will do; I see this matter 
clearly.”” He then ina postscript adds: ‘* We shall 
have a Hecla of our own.”’ 

. Here there is no reference to its being purchased 
upon the joint account of the individnals named, nor 
to the proportion which each was to have. But it is 
very clear that Palmer's plan was to have it purchased 
for the Ossipee. 

It isin relation to these letters that Loring re- 
sponded by telegram and by letter. These communi- 
cations are not produced, as Palmer had lost them ; 
but in relation to the letter he says: ‘** Mr. Loring ap- 
proved of this parchase, was very much pleased with 
it, and stated that he joined us in the purchase.”’ 

Palmer, p. 71. 

Palmer also received a letter from Loring, dated 
the 27th of June, but which was not received until the 
29th. It stated ‘that the contract was closed, and 
he started for the lake that day.”’ 

Palmer, p. 70. 

This is the entire testimony tending to show.a 
declaration of trust in the manner set out in the bill, 
namely, by the correspondence at, the time of the pur- 
chase. Here is no such declaration as is averred in the 
bill, and as required by law. 

The testimony of Frue and Palmer as tu the in- 
terview in July, 1868, immediately after this pur- 
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chase, in which they claim that Loring admitted that 
the property was to be owned upon joint account, is 
entirely inadmissible, and cannot in the slightest de- 
gree affect this question of trust. 

: See cases cited ante. 


The true theory of the transaction is that the ob- 
ject of Frae and Palmer in making this purchase was 
that it should be made for the Ossipee Mining Com- 
pany, in which they, Loring and others were interest- 
ed, and with which it was closely connected, and not 
on joint account. 

Frue, pp. 44 to 46. 

Palmer, p. 72, 

Palmer's letters of June 18th and 19th, already men- 
tioned, pp. 67 to 69, 

Even as late as March 6th, 1869, Palmer still con- 
nects this purchase with the Ossipee, and says: **With 
the land in 23 Ossipee ought to sell.’’ 

mx. “8, Bh Fe. 

In case of such a purchase the land would be owned 
in proportion to the stock that each of the parties 
owned in the Ossipee. But this proportion nowhere 
appears. 

But Loring, if he understood this purpose, did not 
fallin with it or assent to it; and he insisted that it 
should be the joint property of Frue, Palmer and him- 
self; as is testified to by Frue and Palmer. 

Frue, p. 46. 
Palmer, p. 72. 

While Loring refuses to: hold the property for 
which he had contracted for the benefit of the Ossipee, 
he unquestionably expected that Frue and Palmer 
were to be interested with him in the property; al- 
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though this does not appear in any such way as to 
charge him with a trust in their behalf. But his tes- 
timony and the conduct of Frae and Palmer show 
very clearly that at the time the expectation was that 
Frue and Palmer were to be interested to the extent of 
one-fourth each, and that Loring was to have the bal- 
ance 

Loring testifies that it was his understanding and 
expectation that Frne and Palmer were tu be interest- 
ed with him, ‘*Frue to have one-quarter and Palmer 
one-quarter, each party paying his proportional part 
of the purchase.”’ 

Loring, p. 112. 

That all of the parties acted upon the theury that 
this was the proportion in which the property was to 
be held, is entirely clear from the testimony. 

Both Frue and Palmer considered the property 
very valuable. 

Frué, pp. 46 and 47. 
Palmer’s letters of June 18th and 19th, 1868. 

Palmer says if was worth $100,000. 

Record, p. 88. 

Each quarter was therefore worth $25,000; while a 
third would have been worth $33,333.33. 

Frue had paid $5,000 towards the purchase, or one- 
fourth of the purchase money. Loring had been in 
doubt us to whether this $5,000 was applicable to 
Palmer’s interest or to Frue’s. Palmer says that he 
definitely informed Loring in October, 1868, and for 
the first time, that this $5,000 had been paid by Frue. 

Palmer, pp. 91 and 101. 


Frue, although he had abundant means, never 
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offered to make any further payment, nor made any 
application for an increase of his interest, which he 
clearly would have done, had he supposed that he was 
entitled to a one-third interest instead of one quarter. 

He says that he had written to Palmer that he 
wanted something to show his interest in that prop- 
erty, but he does not seem to have stated the propor- 
tion to which he was entitled; merely saying in his 
testimony that he had paid the $5,000—which was one- 
fourth of the cost. 

Frue, pp. 48 and 49. 

On the 6th of March, 1869, he writes again from 
Houghton to Palmer, in Pontiac, and says: ‘*You have 
neglected in your letter to mention anything about the 
paper asked for, showing my interest in the land par- 
chased, and 1 would like to have you attend to it as 
Soon as possible.”’ | 

Palmer, p. 74. 

Immediately upon the reception of this letter, and 
on the 8th of March, 1869, Palmer writes to Loring: ‘‘I 
wish you would send me a statement that Captain rue 
owns one undivided quarter interest in the 120 acres, 
in section 23, as he hus paid that amount ”’ 

Ex, ‘K,” p. 78. 

It will be noticed here that although Frue had not 
mentioned the prvuportion of interest, Palmer writes 
with entire confidence, that Frue’s inrerest is one- 
fourth. 

Loring at once, and on the 16th of March, writes 
to Palmer, inclosing a copy of the Mason contract, 
together with the declaration of trust which is attach- 
ed to the bill, and which clearly refers to one-fourth as 
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the interest which the claimant or claimants were en- 
titled to, and says of the declaration, ‘1 trust it will 
meet your wishes.”’ 


Palmer, pp. 81 and 82. 
Also declaration of trust, p. 29. 


Palmer in his reply acknowledging the receipt of 
this paper, says: ‘tl have sent the contract to Frue, 
who alone is the owner of the undivided one-fourth of 
93.” 

Ex. 19, pp. 95 and 96. 

On the same day, April 5th, 1869, Palmer writes 
to Frue, inclosing this copy of the contract and de- 
claration of trust, and he says: ‘‘In this paper he 
mixes the quarter paid by vou at Houghton with my 
interest, and seeks to put me off with a quarter interest 
when the property shall be sold.”’ 

Ex. *‘C,” pp. 54 and 55. 


Palmer again writes Frue upon the same subject 

on the following day, in the same strain. 
Ex. * D,” p. 56. 

This declaration of trust was received by Frue 
through the agency of Palmer without a protest from 
either, and without any intimation thai there was any 
understanding or had ever been, that Frue was to be 
entitled to any greater proportion. 

It is true that Palmer, in the last letter to Frue 
referred to, cluinis that he is entitled to a still larger 
proportion ; but upon what theory he was entitled to 
any greater proportion than Frue he does not state. 

Loring testifies that when Palmer was in Boston, 
in December, 1868, it was agreed that the $5000 was 
to be applied to Frue’s interest, and ‘‘that I should 
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hold three-fourths for myself, unless a further pay- 
ment was made by him or Frue.”’ 
Loring, p. 112. 

The conduct of the parties upon this question is 
much more satisfactory than their testimony after the 
lapse of many years, and especially when the witnesses 
Frue and Palmer have been engaged in bitter contro- 
versies with Loring. 

This conduct of Frue and Palmer is utterly incon- 
sistent with the theory that either of them was entitled 
toa greater interest than one-fourth. There is no 
ground for the pretence that Palmer was entitled to 
uny greater interest than Frue, and no claim was ever 
made to Loring by either of them that they were 
entitled tu any greater proportion. 

This conduct, with Loring’s positive testimony, 
seems to establish very clearly that if there was any 
definite understanding as to the proportions in which 
the parties were to be interested, it was that Frue and 
Palmer were to have one-fourth each, and Loring one- 
half. 

But whatever may have been the understanding, 
it is very clear that there was no trust expressed and 
clearly defined by the instrument creating it, or by 
any instrument whatever. 

We claim therefore upon the point just discussed, 
that the bill should be dismissed, upon the ground 
that no such trust as is set up in the bill bas been 
proved. 
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lV. 
AS TO DECLARATION OF TRUST OF MARCH 16TH, 1869. 


It may be claimed that if the trust set up by the 
bill and sought to be proved cannot be established, the 
court should establish aud enforce the written trust 
of March 16th, 1869, signed by Loring, and attached 
to exhibit ‘‘A”’ of the bill, notwithstanding the appar- 
ent disclaimer of that trust in the bill. 

See Bill, par. 4, p. 25. 

If this is claimed it will be upon the ground that 
that declaration refers to two distinct quarters of sec- 
tion 23. 

We submit that this is a trust that cannot be en- 
forced, for the simple reason that it has already been 
executed by the deed to Frue of the one-fourth. 

: Ex. *‘ B”’ of Bill, p. 29, 

That declaration «f trust is in Mr. Loring’s hand- 
writing, and is not very clearly expressed, and is to 
be read in the light of surrounding circumstances, 
such as these: 

The contract with Mason was made by Palmer 
alone, and not by Frue and Palmer. In the letters 
written tu Loring at the time there is no intimation 
that Prue was to becume interested in the property, 
unless it was as a stockholder of the Ossipee. 

Exs. ‘‘F” and *‘G,”’ pp. 67 to 69. 
Mason, p. 57. 
ex. “A,’’ p. 61. 

On June 22nd, Palmer telegraphed to Loring that 
he had paid the $5000 for Mr. Loring, and so wrote 
Mason on the 27th of June. 

Ex. **C,” p. @. 
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And he wrote to Loring on the 26th of June: 
‘*F'rue and I have arranged to pay Edwards $5000 on 
the 4th of July, so that you can pay Mason $5000.” 

Palmer, p. 91, 

Palmer says that in October for the first time he 

informed Loring that the $5000 was paid by Frue. 
Palmer, pp. 91 and 101. 


Loring says that this information was not given 

him until December. 
Loring, p. 112. 

Then followed in January and February thereafter 
the efforts hereinafter more fully stated, of Palmer to 
get Mason to extend the time for making the payment 
which fell due February 18th. 

At this time Loring was exceedingly anxious that 
Palmer should either get this extension, or in some 
way raise the meney to pay for bis interest in section 
23; and for this reason he writes with great earnest- 
ness the letters of February 3rd and 22nd already 
mentioned. 

Be. “Tu, Pp 
Ex. “ H,” pp. 74 and 75. 

He gets no response to these letters giving the 
slightest encouragement that Palmer could raise any 
money to pay for his proportion ; but on the contrary, 
in his letter of March 6th, Palmer points out his em- 
barrassed condition. 

Ex. ‘‘ J,” p. 77. 

And in his letter of March 8th, he requests Loring 
to send ‘‘a statement that Capt. Frae owns one un- 
divided one-fourth interest in 120 acres of section 23.” 

| ee Cue SF 
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This letter excludes the idea that he expected or 
desired a statement, except in relation to Frue’s one 
fourth, or that he expected to raise any money to 
meet the requirements of Loring’s letter of February 
22nd; and it is equivalent to an abandonment of all 
claim except us to that one fourth. 

In response to this letter Loring writes the dec- 
laration of trust in question. He evidently was in 
doubt, and he miglit well have been, as to whether 
Palmer had orexpected any interest in the quarter for 
which payments had been made. 

Under these circumstances, and without profes- 
sional advice, (as is apparent from the paper itself,) 
he acknowledges ** that C. H. Palmer, or William B. 
Frue, one or either or them, jointly or separately, are 
the owners of the undivided one fourth part of said 
lands.”’ 

Ex. ‘‘ A,” pp. 28 and 29. 

Immediately after these words, and a part of the 
same sentence and connected therewith, is rhe follow- 
ing: ‘*And I hereby obligate myself, and my heirs 
and executors, to account to said Palmer or his as- 
signs, for one fourth part received for the lands 
in qaestion, whenever a siile shall be made of the 


‘* 


same. 
Ib., p., 29. 


We think it entirely clear that this last clause was 
intended ‘to relate, and does only relate, to the quar- 
ter already described, and that Loring used the words, 


‘Palmer or his assigns,’’ with reference to Frue’s 


position, as the original contract was made by Palmer, 


and not by Frue. 
We submit, therefore, that this declaration of 
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trust cannot be of the slightest avail to the complain- 
ant. 

Even if its interpretation is not so clear as we 
claim that it is, yet under the doctrine already stated, 
it is not so clear a declaration of trust for two distinct 
quarters, that it can be enforced. , 

Nor is it such a declaration of trust as is relied 
upon in the bill. 


¥: 
NO EVIDENCE OF TRUST. 


Even if, under the statutes of Michigan, a trust 
could be ‘‘manifested and proved’’ by writing, with- 
out being ‘‘ created’’ by a writing which fully ex- 
presses and clearly defines it, we say there is no such 
clear proof of a trust as the law requires. 

Aside from the correspondence between Palmer 
and Loring, of June, 1868, already fully considered, 
there is nothing that tends to prove a trust and define 
its terms. 

It is made clear by Loring’s letters of February 
3rd and 22nd, that he had expected and most earnestly 
desired that Palmer should have a share in this Mason 
purchase, on his furnishing his share of the purchase 
money, but upon no other terms. 

Ex. “17,” p. 94. 
Kx. ‘‘ H,” pp. 74 and 75. 

While these letters clearly indicate such an ex- 
pectation and desire, they do not state the share it was 
expected Palmer wonld have, nor the terms of the 
trust, in case he had made the required advances. 

We say therefore that the question whether the 


34 


trust must be created by the writing, or only mani- 
fested and proved by writing is entirely immaterial ; 
for in either case there is no such evidenee of trust as 
the well settled rules require. 


VL. 
PALMER MADE NO PAYMENT TOWARDS SECTION 23. 


We attempted to show, and we believe have 
shown, that upon any theory there is no sufficient ev- 
idence of a trust in Loring, to authorize a decree in — 
favor of the complainant. 

But, even if this were otherwise, it is clear that 
Palmer never made a payment apon the purchase. 

This the court so found in the original decree, as 
follows: ‘‘and that the said complainant has made 
no payment tothe said Loring, which he directed to 
be applied, or which was by said Loring credited or 
applied, specifically to and upon the said purchase.”’ 

| Record, p. 128, 

We say that it is clear that such payment was a 
condition precedent to the complainant’s right to any 
share in the property. 

Loring testifies that heexpected Frue and Palmer 
wonld each havea one fourth interest, ‘‘each paying his 
proportional part of the purchase money.”’ 

Loring, p. 112. 

Frue testifies that he knew of no understanding by 

which Palmer was to have an interest without paying 


for it. 
Frue, pp. 52 and 54. 


The bill assumes this, in averring substantially 
that Palmer had fully paid for the interest claimed, 
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and describing the mode by which this payment was 
made. 
Bill, par. 3, p, 25. 

And it distinctly avers, that in November, or early 
in December, 1868, it was determined to sell Palmer's 
smelting stock, to meet the coming payments, and 
that it was sold for $15,000, and that Loring informed 
the complainant shortly after the 18th of December, 
that he had collected the money, and paid to Mason 
the said installments. 


Ib., pp. 24 and 25. 


It is not only not denied, but it is fully proved, 
that Loring paid Mason the entire purchase money, 
to-wit : $20,000 and interest. 

Mason, pp. 58 and 59. 
Loring, Ints. 9 to 12, pp. 113 and 114. 


Of this sum, $5090 was paid to or for Loring by 
Frue; and for this Frue received the one-fourth in- 
terest. 

It is not claimed that Palmer ever paid directly 
to Loring any money whatever to be applied upon 
this purchase. 

But it is claimed that Loring had in his posses- 
sion and name stecks which belonged to Palmer, and 
which under the direction and partly by the agency 
of Palmer were sold, and the proceeds of which came 
into Loring’s hands for this very purpose; and that 
this was especially the case in relation to one thonu- 
sand shares of smelting stock sold in Waterbury, 
Conn., for $15,000. 


Bill, par. 3, pp. 24 and 25. 
Palmer, pp. 79 to 82. 
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That this amount of stock belonging to Palmer 
was sold, and that the proceeds came to Loring’s 
hands soon after the time when one of the installments 
of the Mason contract had become due, is fully 
admitted. 

But while this is true, it is most satisfactorily 
shown that not one dollar of this sum was applicable 
to, or was applied, towards the purchase money of 
section 23. 

To demonstrate this it is necessary to some extent 
to examine into the business relations of Palmer and 
Loring. 

In 1868 and 1869, when this transaction occurred, 
' Loring lived in Boston; Palmer lived in Pontiac, 
Michigan ; and Frue in Houghton, Lake Superior. 

For many years they had been operating together 
in mines, mining projects and stocks, in Lake Su- 
perior ; and stocks owned by all of them stood largely 
in the name of Loring, in trust for the owners. 


Bill, par. 1, p. 23. 
Answer, par. 1, p. 34. 
Paimer, p. 65. 


Loring had also made from time to time large 
advances to Palmer, or on his account, as Palmer 
claims under an agreement; and had received from 
him a large number of notes which Loring had en- 
dorsed and from time to time paid. 

Palmer, pp. 86, 87 and 89. 


These transactions led to a very complicated state 
of accounts, and especially between Palmer and 
Loring. | 

We do not propose to show how these uccounts 
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stood, but merely that they had no connection with 
section 23, which was a matter by itself. 

Ist. There was a land account in which many 
parties were interested, embracing matters connected 
with several distinct mining corporations. 

Palmer, pp. 85and 86. 


2nd. There was a private account with Palmer, 
in which were charged moneys paid for him and he 
was credited with proceeds of stocks sold, ete. 

Palmer, pp. 85 and 86. 

Ex. ‘‘ 25,” pp. 106 and 107. 
Ex. ‘‘26,” pp. 107 and 108. 
_ ¢*S” - oe 

An important element in this private account grew 
ont of payments by Loring of Palmer's notes—notes 
to a very large amount, usually for $5,000 each, signed 
by Palmer, and left with Loring for him to get dis- 
counted upon Loring’s indorsement; and the proceeds 
were credited to Palmer, and when the notes were paid 
by Loring the amount was charged to Palmer. 

See exhibits last above cited, and 
Palmer, pp. 92-3, 94, 103-4 and 108. 

Palmer says that these two accounts were at one 
time mingled, bat they were afterwards separated. 
The accounts, however, were in their character entire- 
ly distinct. 

Palmer, pp. 85 and 86. 

3d. There was another matter in which there was 
an account entirely by itself. This related to 9,000 
acres of land at L’ Anse, for which Mr. Loring was 
trustee for Palmer. 

Palmer, p. 104. 


In relation to section 23 no account was ever made; 
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no charge to Palmer for advances; no credits for pay- 
ments. This is most significant. There is not ascrap 
of contemporaneous paper indicating the relation of 
debtor and creditor as to this section 23. 


Palmer, pp. 90 and 105. 
Loring, p. 115. 


The evidence that Palmer made a payment upon 
section 23 out of the proceeds of this smelting stock 
rests entirely upon his own unsupported testimony, 
and is so at variunce with the established facts, and 
with his own conduct that it seems to convict him of 
willful falsehood. 

He says that he was at Boston in December, 1868, 
and consulted with Loring about making the payment 
on section 23, which feli due December 18th ; that he 
suggested to Loring to use his, Palmer’s, notes; that 
Loring said he conld not; ‘‘and as last resort suggested 
the selling of my smelting stock, to which I consented 
for the purpose of making that payment.”’ 


Palmer, p. 79. 


And ayain, he says the sale ‘twas made for the 
purpose of paying my interest in 23, as well as to help 
Mr. Loring also.’’ 

Palmer, p. 81. 


He further says that $5,000 of the purchase money 
was deposited in New York, December 18th, the very 
day that the payment to Mason became due; and by 
implication he asserts that the same money was paid 


to Mason. 
Palmer, p. 81. 


He knew at the time that this was not so; for Lor- 
ing wrote him from_Boston on the 181h, directing how 
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this $5,000 should be deposited, and it was not in fact 
paid until the 21st. 

Ex. “13,” p, 98. 

Ex. “*G,” p. 116. 

Loring. pp. 113 and 114. 

Loring. had remitted the entire payment upon the 
Mason contract from Boston on the |7th, and it was 
received in New York on the 18th. 

Mason, p. 59. 
Ex. “‘E,” p. 68. 

There is no suggestion in Palmer’s testimony upon 
this point that he was under any obligations to raise 
money to aid Loring, or that he sold this stovk for any 
other purpose than to pay his portion of section 23, 
and to kindly assist Loring. 

Unfortunately for Mr. Palmer he had forgotten 
that on the 25th of November, Loring had written to 
him, urging him in the strongest language to raise 
money, not to make a payment on section 23, but to 
enable him to meet Palmer's notes falling due the 
middle of December, and suggesting that Palmer 
should come east by way of Waterbury and sell these 
very stocks. 

Palmer, p. 91. 
Ex. ‘ 4,” pp. 91 and 92. 
Loring, int. 7, p. 1138. 

This very suggestion he falls in with, comes east 
and sells the stock and turns the proceeds over to 
Loring. And Loring distinctly testifies that in the 
interview in Boston nothing whatever was said: about 
applying any portion of the proceeds upon the Mason 
contract. On the contrary they were tuo be applied to 


his own account. 
Loring, int. 8, p. 1138. 
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This very $15,000 was credited by Loring to Pal- 
mer, and within a few days, on general account, and 
the account was sent to Palmer showing these credits, 
and Palmer saw nothing to except to, and made no 


objection. 
Ex. “* 25,” pp. 106 and 107. 
Palmer, p. 108. 


This was an account stated, and no objections 
being made thereto within a reasonable time, it became 
strong evidence, as against Palmer, of its correctness. 

Story’s Equity, Sec. 526. 
Wiggins vs. Burkham, 10 Wall., 129 and 131. 

During all this time, and up to September, 1869, 
it is entirely clear that both Loring and Palmer as- 
sumed that Palmer was largely the debtor, notwith- 
standing Palmer's remarkable testimony, that there 
was a balance dune him of from ten to twenty thou- 
sand dollars. 

Palmer, pp. 86 and 87. 

This testimony was given before the accounts had 
been put in evidence; and afier that he qualifies itina 
very marked manner, and thinks that, with all proper 
credits, the account would be paid. 

Palmer, p. 108. 


The indebtedness of Palmer during this period is 
fully shown: 

Ist. By the accounts already mentioned. 

2nd. By Palmer's own agreement of December 
30th, 1868, to pay two notes of his on the 8th and 
12th of March following of $5,103 each, from other 
resources than the securities then in Loring’s hands. 


Ex. *‘14,” pp. 93 and 94. 
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3rd. By the corespondence between the parties 
which is here referred to: : 


Ex, ‘‘17,” Loring to Palmer, Feb. 3d, 1869, p. 94. 

Ex. ‘‘ J,” Palmer to Loring, March 6th, 1869, p. 77. 

Ex. *‘18," Loring to Palmer, March 23d, 1869. p. 95, 

Ex. ‘* 19,” Palmer to Loring, April 5th, 1869, pp. 
95, 06. 

Ex. ‘* 20," Loring to Palmer, June 8th, 1869, pp. 
96, 97. 

Ex. ‘‘ 21,” Palmer to Loring, June 10th, 1869, pp. 
97 and 98. 

Ex. ‘*23,” Loring to Palmer, Sept. 4tb, 1869, pp. 
¥8, 99. 

Ex. “4” Palmer to Loring, Sept. 18th, 1869, pp. 
99, 100. 

This correspondence fully shows Palmer's deep 
embarrassment, and his belief that he was largely in- 
debted to Loring. 

Some of the statements of account do not show 
the extent of this indebtedness, as Palmer's notes in- 
dorsed by Loring, were not charged in account nntil 
Loring had paid them. 

This same view of their relations is fully sustained 
by the positive testimony of Loring. 

Loring, Int. 18, p. 115. 

There is not «a contemporaneous statement in 
writing, that indicates that Palmer had paid a dollar 
towards section 23. On the contrary, the correspond- 
ence seems to prove directly the reverse. 

Palmer's claim now ts that his proportion of see- 
tion 23 was to be paid for by the $15,000 received 
from the smelting stock. This was all paid in Decem- 
ber, 1868; yet when the last payment thereon of 
$7,500 and interest was ubout to become due, namely, 


February, 1869, we find bim applying to Mason for an 


a 
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extension of time for bis benefit,.as shown by a letter 
from Mason to Loring, dated Jariuary 30th, in which 
he states that he had received such a letter from Pal- 
mer, with the request that he should write to Loring, 
and closes by saying in relation tio the proposition: 
eet | prefer not to do so.” 


mx. 1,” p. 64 

Loring immediately writes to Mason for something 
a little more explicit, and on the’ 2nd of February, 
Mason again writes to him that he gave Mr. Palmer no 
encouragement that he would extend the payment, 
and declines to do so. 

pa. “2.” om O 

Mr. Loring receives this, and on the 3rd of Feb- 
ruary writes to Palmer, informing him of Mason’s de- 
cision, and regretting it, as it was difficult for him to 
raise the money to Meet’ the payment, as he had to 
provide money to pay $15.000 of Palmer's notes that 
month, and saying that he had really been in hopes 
that Palmer would find some one to help him ‘‘on 
terms that you could retain for yourself a large inter- 
est in 23.’ 

as. *°17,” p. 04. 

It is made very clear from Loring’s letter to Pal- 
mer, of February 22nd, that Palmer had written to 
Loring, on the reception of this letter of February 3d, 
requesting bim to propose to Muson some new or dif- 
ferent arrangement, by which Palmer should sell a 
thousand shares of Ossipee to Mason, who should re- 
tain a one third interest in section 23, Loring taking a 
third, and Frue and Palmer together another third. 

Ex. ‘‘ H,” pp. 74 and 75. 
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Mason declines this proposition, and so writes 

Loring on the 15th of February. 
Ex. *‘3,” p. 64. 

These negotiations are utterly inconsistent with 
Palmer’s claim of having paid his portion of the pur- 
chase money of section 23 to Loring, in December. 

These efforts of extension of time having failed, 
Loring paid the balance due to Mason, took a deed 
and wrote to Palmer the letter already referred to, of 
February 22nd. 

This letter shows most clearly that Loring was ex- 
tremely anxious that Palmer should advance his pro- 
portion of the purchase money, so as to relieve 
himself from his existing embarrassment; and he then 
gives Palmer formal notice that if he wishes to secure 
an interest in section 23, he must remit the amount of 
the cost, prior to the 20th of March, ‘‘otherwise I 
shall consider as mine and retain the three fourths in- 
terest in section 23 which I have paid for,”’ 

Ex. “ H,” pp. 74and 75. 

Palmer acknowledges the receipt of this letter, 
and makes a most remarkable statement in relation to 
a supposed reply thereto on the 26th of February. 

He does not undertake to swear that he did write 
such a letter, but his testimony is that he finds upon 
the envelope of that letter an indorsement in the fol- 
lowing words: ‘*l have been willing to unite in any 
plan to mutually aid us, but failing in this cannot 
consent to lesson my interest in section 23.”’ 

Palmer, pp. 76 and 77 

He then testifies: ‘'l probably wrote a letter and 
in accordance with that; but | do not remember the 
contents of the letter.” 

Ib. 
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Loring testifies that he never received any such 
letter. 

Loring, Int. 14; p. 114. 

[t is very significant that in this memorandum 
Palmer makes no pretence that he had paid for any 
portion of section 23. 

On the 6th of March Palmer writes to Loring, 
speaking of his financial embarrassmenis, and in- 
structing him to sell his Hecla stock, and complains 
that since ‘‘Jast spring I must say at no period of my 
life have I begun to suffer so much as I have from 
that time.” | 

mae a, Oe 

On the 8th of March, he again writes to Loring, 
requesting him to send a statement that Fraue owned 
an undivided one-fourth of section 23. 

‘io et oe oe 

It is very remarkable, if Palmer then claimed 
that he had paid for his share, that he did not ask 
Loring for a statement in relation to his interest; for 
he was as much entitled to such a statement as Frue. 

This correspondence is utterly inconsistent with 
Palmer’s present theory. 

But the most remarkable piece of testimony yet 
remains. 

Palmer testifies that on a separate piece of paper 
he added a postscript to the letter of March 8th, last 
referred to, which was inclosed with it. And he fur- 
nishes a copy in his own handwriting with a certificate 
of his danghter, Virginia Palmer, that it was inclosed 
in a letter directed to E. T. Loring, ete. 


Ex. *‘ L,” pp. 78 and 79. 
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[In that pretended postscript he claims that since 
writing the original letter he had referred to Loring’s 
letter of February 22nd, and says that he cannot con- 
sent to Loring’s holding the three-fourths of section 
23, and claims that he sold smelting stock ‘‘ to aid 
both of us in securing our interests in the most valu- 
able purchase we have made.”’ 

He then calls upon Loring to apply ‘‘to my 
interest any means in your hands belonging to me.”’ 

Ex. ‘‘ L,” pp. 78 and 79. 

We have already seen in Palmer's pretended 
memorandum of February 26th, that his attention, if 
we may believe him, bad been specially called to 
Loring’s claim of retaining three-fourths if Palmer 
did not pay his proportion by March 20th. 

That this postscript is fictitious is very clear. 

Ist. The statement in it of bis selling smelting 
stock to aid himself and Loring to secure the interests 
in section 23, is clearly false, as we have shown. 

2nd. Loring sweurs in the most positive manner 
that he never received this paper, although he did re- 
ceive the original letter. 

Loring, Int. 15, p. 114. 

And this view is sustained by the fact that Lor- 
ing, in his reply to the letter, makes no allusion tothe 
postscript, which he would have done had it been sent. 

Record, Ex. ‘*M,” p. 81. 

Then, too, had Palmer written that postscript, so 
utterly different in its tone from all his other letters, 
he would have been indignant upon receiving Loring’s 
reply of March 16th, in which Loring not only makes 
no allusion to the postscript, but incloses a declaration 
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of trust of that date utterly at variance with the tenor 
of the postscript, saying at the same time: *‘Enclosed, 
[ forward the bond given by Mason with an indorse- 
ment that I trust will meet your wishes.”’ 

But instead of expressing disappointment or in- 
dignation at this remarkable reply, Palmer acknowl- 
edges the receipt of the letter and declaration, without 
making the slightest objection thereto, and by bis sil- 
ence tacitly approves the same. 

Postscript, p. 82. 
Letter of April 5th, pp. 95 and 96. 

3rd. The testimony of Palmer and his daughter 
in relation to this postscript is utterly at variance upon 
a most material point. | 

Palmer swears most positively that the postscript 
was inclosed with the original letter. 

Palmer, p. 78. 

Virginia Palmer, on the other hand, testifies that 
there there was nothing else written but the postscript; 
that that was the whole of the letter; and that it was 
put into an envelope by itself, without any other pa- 
per. | 

Virginia Palmer, p. 111. 

On re-examination they attempted to refresh her 

recollection, but did not succeed. 
Ib., p. 111. | 

It is very clear that Palmer was not in the habit 
of keeping copies of his letters. The copy and the cer- 
tificate that it is a copy, and when sent, ure all in his 
own handwriting, and Virginia Palmer simply signs 
her name to the certificate, and swears that she thinks 
it was sent at the time; of course she can have no re- 
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collection of dates except from the paper itself; and it 
is evident that it was a subsequent concoction. 

We have spent a good deal of time upon this head 
of the case: that Palmer paid nothing towards the pur- 
chase of section 23—much more than was needfal for 
the merits of the case; but we deemed it desirable for 
the purpose of showing the character of Palmer’s tes- 
timony and his reckless manner of swearing. 


VIL. 


LACHES. 


If Palmer ever had any claim to the redress he 

now seeks, we submit that he has lost it by laches. 
FAOTS. 

The facts bearing npon this question are as follows: 

ist. There is no pretence that Palmer was entitled 
to any interest in the land in question without paying 
for it, and this in advance. 

The bill assumes this, as does the entire corres- 
pondence that has been referred to, and this was the 
understanding of both Loring and I'rue, as they tes- 
tify. 

Loring, p. 112. 
Frue, p. 54. 

2nd. Palmer disclaims having made the payment 
of $5000, as he says that was made by Frue, although 
at first be claimed that he made it. 

He made no payment towards the first installment, 
due the 18th of December, 1868. 

We have shown— 

a. That the smelting stock sold in December, 
1868, was sold for another and distant purpose, and 
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in accordance with the suggestion of Loring in his 
letter of November 25th: namely to provide funds to 
meet the payment of Palmer's own notes indorsed by 


Loring 
b. The whole of this purchase money, $15,000, 
yas applied to this purpose for which it was sold, and 
credited by Loring to Palmer on bis private account. 
c. An account showing this application and a 


eredit to Palmer of the whole amount was sent to 
Palmer by Loring, about the Ist df January, 1869, 
which he received, saw nothing to except to, and there- 
fore approved. 

3d. There is vo ground for a pretence that Pal- 
mer furnished any funds directly or indirectly to meet 
the last payment upon the Mason contract, falling due 
February 18th. 

a. Knowing his obligation to provide funds for 


that purpose if he expected an interest in the pur 
chase, he earnestly sought. both directly to Mason 
and through Loring, to have this payment deferred, 
as we have fully shown by the correspondence that 
passed upon this subject. 

b. Loring was extremely anxious that Palmer 
should make these advances, to aid him in meeting 
this Febrnary payment, as he was himself greatly em. 
barrassed, and did not desire a greater interest in the 
property. 

This is very fully shown by Loring’s letter to Pal- 
mer, of February 3d, 1869, after the negotiations 
mentioned had failed. He expresses his regret at 
Mason’s decision, and says that he had entertained 
hopes that Palmer ‘* could retain for yourself a large 
interest in section 23.”’ 

mi 3a,” OO 


NET ARR 


TTS © Cpilinesan 


49 


c. Loring made the entire payment and obtained 
a deed to himself of the property, and writes to Pal- 
mer the letter of February 22nd. 


Kx. “ H,” pp. 74 and 75. 


He expresses his bitter disappointment at Mason’s 
not consenting to the postponement and relieving him, 
Loring, from the necessity of raising the whole amount 
due; but informs him that he had done it and obtained 
the deed. 

He further says: ‘I therefore deem it my duty 
and as an act of courtesy towards you to notify you 
that whatever additional portion you wish to acquire 
for yourself in section 23, it will be necessary for you 
to remit the amount of the cost of such additional 
portion as you desire prior to the 20th of March; 
otherwise I shall consider as mine and retain the three 
fourths interest in section 23 which | have paid for.’’ 

Palmer admits that this letter was received as 
early as the 26th of February. 

As we have already seen, he made no direct re- 
sponse thereto; but on the 8th of March, he writes a 
letter expressing strongly his own great embarrass- 
ment, but says nothing of making any eflort to meet 
payment; nor does he in the slightest degree object to 
Loring’s claim to retain the whole if the money was 


not paid, 
77 


Sce Ex. “‘ J,” p. 


And on the 8th of March, be again writes to Lor- 
ing fora statement that Capt. Frue owns a one-fourth 
interest in the property and has paid for the same; but 
he makes no claim that he had paid anything thereon or 
ix entitled to any interest therein, nor any suggestion 
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that he expeeted to meet Loring’s condition expressed 
in his letter of February 22nd. 
_— “a. wre 

We have already seen that the pretended post- 
script to that letter was a fiction, and was never re- 
ceived by Loring. 

In response to this letter, Loring, on the 16th of 
March, incloses the declaration of trast, annexed to 
the bill, relating to the one-fourth. 

Ex. “‘M,” pp. 81 and 82. 

The 20th of March passes, and no effort bas been 
made to meet the payment as required; nor is there 
in al] the correspondence that has been proved a single 
objection made to Loring’s position that after thar the 
three-fourths of the property in question would belong 
to him. 

Nor did Palmer after this ever make any claim to 
Loring in relation thereto until filing the bill. 

Loring, p. 115. 

We submit that these facts and this correspond- 
ence show most clearly that Palmer, after the 22nd of 
February, made no claim whatever to any interest in 
section 23; thus conceding the correctness of Loring’s 
position ; and that from that time up to the filing of 
the bill, nearlv seven vears thereafter, he never uttered 
nor intimated a claim of an existing interest in the 
premises. 

In the meantime the Hecla Mine had become one 
of the richest in the world, and this property had_ be- 
come valuable, and in December, 1875, Palmer files 
this bill. 

This court has repeatedly laid down the rule, that 
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where there has been apparently gross laches in filing 
the bill, the complainant ‘‘should set forth in his bill 
specifically what were the impediments to an earlier 
prosecution of his claim.’’ 

Badger vs. Badger, 2 Wall., 95. 

Marsh vs. Whittemore, 21 Wall., 185 

The complainant, being conscious that his long 
delay made it necessary for him to show canse there- 
for, attempts in his bill to excuse his laches upon 
three distinct grounds : 

Ist. On the ground that since the final payment 
on the property in question, in February, 1868, he 
had had no dealings with Loring, and had ‘‘ repeat- 
edly attempted to procure an adjnstment and final 
settlement of his account with him, but has been un- 
able to do so.”’ 

2nd. That in October, 1871, Loring instituted a 
suit at law against complainant, but never brought. 
the same to trial, and in June, 1874, discontinued 
said suit. 

8rd. ‘* That while your orator had for a long 
time feared that said Loring was intending to cheat 
and defraud him of his interest in the lands’”” * * 
‘‘he had no evidence thereof until Jaly last past, 
when he learned of the deed executed by said 
Loring to the said Welch.” He further avers that 
suid deed in express terms asserts the ownership of 
the three-fourths interest of land in Loring. 

The first ground is simply false, and was known 
to be so by Palmer, when he swore to the bill. 

The evidence abundantly shows tuat his dealings 
and correspondence with Loring continued up to 
September, 1869. 
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On the 4th of September, 1869, Loring writes to 
Palmer informing him that on the 28th of August he 
had paid for him the last of his notes, and encloses 
an account showing a balance against Palmer of $15,- 
761.67; and he informs him in distinct terms that 
this account must be settled at the latest by the Ist of 
September, 1870. 

See Ex, ‘‘ 23,” pp. 98 and 99. 

On the 18th of September, Palmer replies to this 
letter, and.savs: **I shall try and come up to your 
views by making payment by September, 1870; | 
shall do all I can.” 


Ex. ‘*24,”" pp. 99 and 100 


Nor is there x particle of evidence that Palmer 
ever attempted “to procure an adjustment and_ final 
settlement of bis account.”’ 

As to the seeond excuse there is no allegation in 
the bill, and no evidence whatever, that the suit at 
law commenced by Loring against Palmer had any 
relation whatever to the land in question or the mat- 
ters in dispute growing out thereof. 

As to the third cause assigned, there can be but 
one meaning to the language used, namely, that while 
Palmer had for a long time feared that Loring in- 
tended to claim what he calls his interest in the lands, 
vet be had no evidence thereof until Loring made the 
conveyance to Welch, in July, 1875. 

This was utterly false, and Palmer must have 
known it when he swore to the bill. 

After Palmer had failed to furnish funds to aid 
in paying the last installment to Mason, and Loring 
ata great sacrifice had raised the needful funds, he 
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wrote to Palmer on the 22nd of February, 1869, a 
very full and frank letter upon the whole subject, 
and he distinetly informs him that unless he remits 
the amount of the cost of the share he wished to se- 
cure, priorto the 20th of March, ‘‘ I shall consider as 
mine, and retain the three-fourths interest in section 
23, which I have paid for.” 
— a oe oe 
This letter was received by Palmer in due course. 
So that from that time he had notice that after the 
20th of March, if he made no payment, Loring would 
cons.der the land all his own. It is startling that 
Palmer could swear to such an averment as is con- 
tained in the bill; for he virtually swears that a claim 
of ownership which was uotice to him in a deed to 
another person, was not notice when given to him- 


self direc! lv. 


This question of laches is distinctly set up in 
Welch’s answer to the bill, although as we have seen, 
that was not necessary to enable us to raise the ques- 


thiol 
Welch’s Answer, p. 39 


We submit, therefore, that upon this state of 
facts the complainant has been guilty of inexcusable 
laches, in not commencing his suit within reasonable 


time after Loring had given him fall notice that he 


should claim the whole of this property as his own. 


It is admitted ihat a cestui que trust has a right 
to presume that a trustee will do his duty, and per- 
form the trust committed to him ; and he is not guilty 
of laches. nor will the statute of limitations ran 
against him, until be has notice that the trustee does 


not propuse to carry out the trust. 
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statute or limitations, runs from that time. 


Angel on Limitations, Sec. 174. 

Kane vs. Bloodgood, 7 John. Ch., 89. 
Keaton vs. Greenwood, 8 Ga., 97. 
Moffat vs. Buchanan, 11 Humphb., 369. 


Grumbles vs. Grumbles, 17 Tex., 472 


LAW. 


Perhaps no rule of law is better settled 


great length of time. Northing can call forth 
court into activity but conscience, good faith 


court is passive and does nothing.”’ 


2 Story’s Equity. Sec. 1520 and note. 
oe | 7 


in terms or in substance approved by this court. 


Badger vs. Badger, 2 Wall., 94. 
Sullivan vs. Portland R. R. Co., 94 U. S.. 811. 


It is equally clear that there is no arbitrary 
as to the lapse of time that will constitute laches. 


in relief against couscience or pablic convenience, 


times a longer period than that prescribed by 


But when he is distinctly notified by his trustee 
that he disavows the trust, the rule of laches, or the 


than 


that which governs courts of equity in relation to 
laches. The language of Lord Camden, in Smith vs. 
Clay, has been quoted so often that it has become 
classical: ‘* A court of equity, which is never active 


has 


always refused its aid to stale demands where the 
party has slept upon his rights and acquiesced for a 


this 
und’ 


reasonable diligence. Where these are wanting the 


This rule bas been frequently stated, and either 


rule 
As 


was said by Judge Swayne: ‘* Every case is governed 
chiefly by its own circumstances. Sometimes the an- 
alogy of the statute of limitations is applied. Some- 


the 
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statute is required; in some cases a shorter time is 
sufficient ; and sometimes the rule is applied where 
there isnostatutable bar. It iscompetent for the court 
to apply the inherent principles of its own system of 
jurisprudence and decide accordingly.” 

Sullivan vs. Portland R. R. Co., 94 U. 8., 811. 

Or, as was more briefly said by Judge Hunt: ‘*The 
delay which will defeat recovery must depend upon 
the particular circumstances of each case.”’ 

Hammond vs. R. R, Co., 17 Wall., 81. 


And the same principle has been applied in ad- 
miralty cases. 
As Judge Miller said: ‘*The delay which will 
' defeat such a sui! must in every case depend upon the 
peculiar equitable circumstances of that case.’’ 
The Key City, 14 Wall., 660. 
And the same general principle as to laches is es- 
tublished by many cases, i 
Campau vs. Van Dyke, 15 Mich., 378. 
Royal Bank vs. G. J. R. R. Co,, 125 Mass., 494. 
Davison vs. Associates, 71 N. Y., 339. 
Emith vs. Washington. 11 Bro., App., 519. 
Clegg vs. Edmondson, 8 De G., M. and De G., 808, 
Bliss vs. Pritchard, 67 Me,, 181 
Hart vs. Clark, 19 Bev., 349. 
Wentworth vs. Lioyd, 32 Bev., 467. 
These rules are alike applicable to express and 
resulting trusts. 
Perry on trusts, Secs., 228 to 230. 
Badger vs. Badger, 2 Wall., 87. 
Clegg vs. Edmondson, 8 De G., M. and De G., 808. 
Hart vs. Clark, 19 Bev., 349. 
Wentworth vs. Lloyd, 32 Bev., 467. 
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It will be seen npon examining the cases cited 
upon this general subject, that the time of the delay 
which has been heid to constitute laches, has been 
sometimes as low as 3, 5 and 6 years; while in some 
instances even a delay of 30 years is not cunsidered 
laches. 

In this case there is no possible excuse for any 
delay whatever beyond a reasonable time after the 
22nd of February, 1869, when Loring made known 
that he diselaimed the trust, if payment was not made 
by the 20th of March. 


CONCLUSION. 

We submit, therefure, that we have clearly made 
out four distinct defences to the bill. 

ist. The bill itself does not set out a trust which 
can be enforced under the statute of Michigan, which 
requires the trustto be ‘fully expressed and clearly 
defined upon the face of the instrument creating it.’’ 

2nd. That no trust is established by the evi- 
dence. 

3rd. If any trust had been set out or shown, 
still it could not have been enforced, for the reason 
that the complainant never paid or tendered to the 
defendant Loring his proportion of the purchase 
money, and this was a condition precedent. 

4th. The complainant has been guilty of great 
laches, in delaying the filing of this bill for more than 
six and a half years after Loring had distinctly given 
him notice of his repudiating the trust, if any ever 


existed. 
OF Ie. 


rm 


ng 
PP 
ee 


‘ ww ; ~ \y * 
: Sige Paid! 
. ee a Pe ng 


+ 


c » a. fy 
2. 45 y; { 

> eter © 49 
bu my +. : 


IN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1885. 
No. 183. 


ELISHA T. LORING any CHARLES A. WELCH, 


Appellants, 
ugainst 


CHARLES H. PALMER, 
Appellee. 


JOSEPH H. CHOATE, 
Of Counsel. 


Pe ae oy 


ill lim me ee eo, ate. “tg Nt iy aan ae Sl: 


ye 


iE, 


~ “ 


IN THE 


Supreme Court of the Anited States. 


ELISHA T. LORING AND vere 

A. WELCH, 
Appellants, | No. 1838— 
against October Term, 1885. 


CHARLES H. PALMER, 
Appellee, 


Appeal from the Circuit Court of the United States for 
the astern District of Michigan. 


BRIEF FOR APPELLANTS. 
Statement of Facts. 


This bill was filed in December, 1875, to enforce as 
against the defendant Loring (the appellant here), as 
trustee, an alleged express trust in favor of the complain- 
ant (the appellee here), in one-third of a certain parcel of 
land, called section 23, consisting of 120 acres, situated in 
the State of Michigan, and particularly described in the 
bill. The defendant Welch was joined as a party, as a 
purchaser with notice from Loring. 

The bill declares for an express trust in the lands ac- 
quired by the defendant Loring, to the extent of an equal 
undivided third, for the benefit of the complainant Palmer. 
The case was tried and decided solely upon the theory of 
an express trust, and every other form of trust or right of 
action was expressly disavowed in the Court below. 

The bill presents the following theory of the alleged 
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trust: That for many years prior to 1868, the complainant 
and Loring and Frue had been engaged in joint enterprises 
in the purchase of lands and stocks in Michigan, and that 
such purchases were, for the most part, made in the name 
of Loring, as trustee. That at that time the complainant 
and Frue, being in Michigan, where they resided, found the 
piece of land in question, and, deeming it a desirable pur- 
chase, negotiated for it with the owner, Mason, and be- 
tween them the price and terms were arranged; but that 
Mason, having a peculiar form of contract on which he in- 
sisted, in New York, where he resided, no agreement was 
then consummated. Thatit was understood between them 
that Loring, who was in Boston, where he resided, should 
be requested to make a contract in writing with’ Mason 
for the purchase of the property, which was accordingly 
done; the bill alleging that the complainant wrote Loring, 
enclosing a memorandum of the transaction, and instruct- 
ing him to obtain from Mason the formal contract for the 
sale of the land, and further proposing to Loring that 
such purchase be made upon the joint account of himself, 
Frue, and the complainant, and that Loring telegraphed 
and wrote in reply that he accepted the proposition and 
had closed the contract. Finally, that the contract was 
taken in the name of ‘‘ Loring, trustee ” (p. 23-24). 

Thus the contract itself, and the correspondence passing 
between the parties by mail and telegraph, immediately 
before and after its execution, are the only writings 
declared upon for the original creation, or for the proof or 
manifestation, of the alleged trust. 

The bill further relies upon an alleged oral agreement 
between the three parties, subsequent to the contract, to 
the effect that the property should be held and owned by 
them jointly and the title stand in the name of Loring, as 
trustee, and also upon the alleged execution by Loring of 
a declaration of trust as to one-fourth part of the property, 
but which the bill repudiates as to Palmer’s proportion, 
and which was proved and found by the Court below to 
have related only to the one-fourth interest for which 
Frue had paid $5,000, one-fourth of the purchase money 
(p, 24, 25). 

In further support of the allegation of a trust, the bill 
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alleges that, between the date of the contract and the daté 
stipulated for payment therein, to provide funds with 
which to pay for the share of the complainant, certain 
stocks belonging to the compiainant, standing in the 
name of Loring, were, by his orders, sold, and the pro- 
ceeds paid to Loring, and by him applied in payment for 
the property. As these allegations were found by the 
Court below to be false, for the decree expressly finds 
that— 


‘* The complainant has made no payment to the said 
Loring which he directed to be applied, or which was, by 
said Loring, credited or applied specifically to and upon 
said purchase” (p. 447)— 


and as the allegations must have been known by the 
complainant to be false at the time of the filing of the bill, 
the particular attention of the Court is called to them. 
They are contained in paragraph 3 of the bill (p. 24-25). 

The answer of the defendant Loring admits prior joint 
operations between the parties, all of which are claimed to 
have been closed; admits that the oral contract was made by 
the complainant with Mason, for the purchase of the lands; 
that he was requested by letter to enter into a written 
agreement with Mason for the completion of the purchase; 
that correspondence took place between the complainant 
and Loring, in consequence of which the defendant Loring 
made the contract with Mason for the purchase of the land, 
binding himself to pay the full consideration of $20,000; 
and that he paid the same and took the title to the prop- 
erty. The answer also admits the expectation that Frue 
and the complainaut would become interested in the pur- 
chase, upon paying their respective proportions of the 
purchase money; that Frue did so pay $5,000; and 
that that is all that has been paid by any one but the 
defendant on account of the purchase (p. 34-36). 

The answer expressly denies the allegations of the 
bill as to payments by Palmer, and as to the alleged 
applications of stocks and their proceeds to such pay- 
ments. It further alleges that Palmer, being unable to 
pay any part of the purchase money, consented to give up 
all interest that he had expected to have in the land, and 
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that the defendant should acquire and own the whole, 
except the portion represented by the $5,000 paid by Frue 
(p. 35-36). , 

The answer explains that the declaration of trust an- 
nexed to the bill was sent in response to a request from 
the complainant that the defendant would send a state- 
ment that Frue owned an undivided one-fourth interest in 
the land which he had paid for, and that it was intended 
to apply to that quarter alone. It denies the trust in 
every form, denies that complainant has any interest 
whatever in said lands, and alleges specifically that the 
complainant is not entitled to a decree, because, among 
other things, said alleged trust was not so reduced to 
writing as to authorize the enforcement thereof, and 
‘* because the trust attempted to be set up is not one 
that can be enforced under the statutes of Michigan in 
relation to uses and trusts” (p. 36-37). 

The answer of Welch sets up the laches of the com- 
plainant, denies any notice of any alleged equities on 
his part, and denies that complainant has any interest in 
said lands (p. 38-39). 

Under these pleadings, the evidence contained in the 
record establishes facts which, for the purposes of this 
appeal, may be very briefly stated. 

There had been, for years, prior transactions between 
the parties and Frue, mostly of a speculative character 
dealings in mining lands, mining stock, and the organi- 
zation of companies for mining purposes—and, in some 
of these transactions, property was taken for the parties, 
and for the companies organized by them, in the name of 
Loring (Ans., p. 34; pp. 42 and 65). Among others, there 
was thus formed the Ossipee Mining Company, in which 
all three were interested, but not equally; nor were they 
the owners of the whole property. Exhibit No. 14, page 
152, shows that the stock consisted of 20,000 shares, and 
that of these Loring and Frue were original stockholders 
of 2,250 shares each, and Palmer, 2,220. 

This being the relation of the parties, and Frue and the 
complainant living in Michigan, and the defendant Loring 
in Boston, the former found the property in question, a sec- 
tion of land zmmediately adjoining the famous Calumet and 
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Hecla Mines, which was, in its nature, of a highly specu- 
lative character. The complainant and Frue, considering 
that, as the land lay between the properties of the Calumet 
and Hecla and the Ossipee companies, it would be of vital 
advantage to the Ossipee Company, as a means of trade 
and competition with the Calumet and Hecla, bargained 
with Mason for it, and came to terms with him for the 
price of $20,000, payable $5,000 down and the balance in 
two instalments, at six and eight months from the 18th day 
of June, 1868, the date of the oral negotiation.. The sole 
intention of complainant and Frue in this negotiation was 
to purchase the property for the Ossipee Company. Mason, 
the owner, having in New York, where he resided, a 
favorite form of contract for land to be paid for in instal- 
ments, which provided a strict forfeiture of the contract 
and all the moneys paid under it, in case of the non-pay- 
ment of any instalments, refused to enter into any binding 
agreement with the complainant; but they parted with the 
understanding that Loring, at the request of the complain- 
ant, would make the contract with Mason in New York, 
and would, having executed it, pay for the property. 
Whereupon Mason left for the East, and the complainant 
wrote Loring the two letters of the 18th and 19th of June, 
1868, which, are the instruments by which it is alleged 
that the express trust in favor of the complainant in one 
equal undivided third of the property was created under 
the statutes of Michigan (pp. 43-45; 55-58; 63-69). These 
letters, which thus form the only foundation of the action, 
appear at pages 67 and 68 of the record, being Exhibits F 
and G. 

Immediately after the writing of these letters, Frue, 
in another transaction, paid on Loring’s behalf $5,000 on 
account of such other transaction; and the complainant, 
being informed of the fact, telegraphed to Loring on the 
22d of June, that he, the complainant, had paid there for 
him, Loring, $5,000, and asked him upon the receipt of 
either of the letters to pay the same amount to Mason and 
execute the contract with him (pp. 70; 45-46; 72-73; 112). 
And this dispatch he repeated on the 26th. On the 27th 
Loring telegraphed that the contract was closed (p. 70), 
and wrote, in substance, by letter, in reply to the letters of 
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the 18th and 19th of June, that he ‘‘ approved of this pur- 
chase—was very much pleased with it-——-and stated that he 
joined us (them) in the purchase” (p. 71). After the re- 
ceipt of the letters he did close the purchase with Mason, 
and paid the $5,000 under the contract (58; 61-63; 112). 
This contract appears at page 27, Exhibit A. 

In the body of this agreement the defendant is described 
as ‘‘Elisha T. Loring, Trustee.” He also signs ‘‘E. T. 
Loring, Trustee.” The contract provides for the payment 
of $5,000 down, $7,500 at the expiration of six months, 
and $7,500 at the expiration of eight months, from the 
date of the contract, which is the 18th day of June, 1868, 
identified as the day of the oral transaction between Mason 
and the complainant in Michigan. 

The contract expressly provides that the times of pay- 
ment mentioned in it are made material. The failure to 
pay any instalments on the precise day named for the pay- 
ment of it renders the contract null and void, and any 
instalments paid before such failure shall be forfeited, 
which forfeiture is again secured by an iron-bound clause 
inserted for that express purpose. 

After completing the contract and making the first pay- 
ment, Loring went to Michigan, and there, in July, 1868, 
the oral conversation took place, which is relied upon 
in the complaint. Frue and Palmer insisted that, as the 
land had been bought for Ossipee, it should be consolidated 
with and conveyed to Ossipee; but Loring was opposed to 
that. He thought there was more money in it to hold it, 
and he remarked: 


“ We own that jointly, and we will hold it for the pres- 
ent” (pp. 46 and 47). 


After discussion, Frue and the plaintiff concurred in 
this (Frue, pp. 47 and 53; Palmer, p. 72). 

As to the terms on which the three should acquire and 
hold the property jointly, there appears to have been no 
special discussion. But the clear understanding of each 
of them, that it was to be upon the terms of their paying 
each for his proportion, whatever that proportion was to 
be, is very fully established in the record. Loring (p. 
112) testified that at the time of the contract he expected 
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Frue and Palmer to be interested with him, ‘‘ each paying 
his proportionate part of the purchase.” Frue (p. 54) tes- 
tified : 
‘ Q. How did you understand that matter; was Palmer 
to have a third interest without his paying for it ? 
“A, Ldo not remember any such understanding.” 


As to Palmer’s understanding to the same effect, it is 
proved beyond all question, with equal clearness, and this 
may be the.proper place to settle that. 


FirstLy, he alleges in the bill the fact of payment for his 
share as the basis of his alleged right tothe property. The 
force of this allegation, as evidence against him on this 
point, is increased many fold by the particularity of the 
statement, when afterwards proved to be wholly false, and 
known to him to be soat the time. He does expressly aver 
that (pp. 24-25), in reference to providing funds to meet 
the remaining payment; due upon the property; he deter 
mined to sell his stocks in Waterbury, Conn., standing in 
the name of Loring, for $15,000, and instructed Loring to 
draw for that amount upon the parties purchasing ; and 
that Loring, shortly after said iSth of December, informed 
him that he had collected the money and had paid it to 
Mason upon account of the instalments due on the pur- 
chase of the land. And he further alleges that in the 
early part of !869 he ordered other stocks, to the amount 
of $8,000, to be sold, which he claims were to pay for the 
land. 

The Court below examined these allegations of the bill 
upon the evidence, and came to the conclusion thus ex- 
pressed: These facts—referring to the established facts in 
the case— 

“Show conclusively that no portion of the $15,000 re- 
ceived from the sale of the smelting stock was applied 
to the Mason purchase; but,on the contrary, it was ap- 
plied to Palmer’s general account, ard that such applica- 
tion was not objected to by Palmer. With regard to 
the sale of the Hecla stock [that is the $8,000 sold in 


the early part of 1869], the proof is no less clear that 
it was not applied upon this purchase.” 


And again: 


‘‘T am satisfied, therefore, beyond all doubt, that com- 
plainant’s case against Loring is not strengthened by 
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virtue of any money paid upon the purchase ” 
See Opinion of Judge Brown, hereto an- 
nexed, p. 


And in the decree (p. 447), it is expressly adjudged that 
the— 


“ Complainant has made no payment to Loring which 
he directed to be applied, or which was, by said Loring, 
credited or applied specifically to and upon said pur- 
chase.” 

It appears that at the time of these transactions there 
were many other transactions pending between the par- 
ties; which were the subject of running accounts; that in 
December, 1868, certain notes of Palmer’s, which had been 
endorsed and issued by Loring for Palmer’s accommoda- 
tion, and for some of which Palmer had specially promised 
to provide from other sources than property of his in Lor- 
ing’s hands, were falling due, and that other obligations 
of his, similarly incurred, were about to mature; that, 
pressed by Loring, he directed the smelting stock at Wa- 
terbury to be sold, the proceeds to be applied upon these 
notes and other obligations; that this was done and made 
the subject of accounting between them, and the applica- 
tion of the money arising from the smelting stock was 
made the matter of an account stated between them im- 
mediately after the transaction; and there was no pre- 
tense, from that time onwards until the filing of the bill, 
that it was, or should have been, applied to the payment 
of the purchase of the lands in suit (pp. 77; 81: 91-100; 107- 
108; 113-115). 

The transaction in respect to this land, it may here be 
stated, unlike all the other transactions between the par- 
ties, was not, and was not intended to be, carried into 
their current accounts. It was, as Palmer himself testi- 
fies (p. 105), a transaction by itself. 

“There was never any account, that I was aware of, 
made ; that was a transaction by itself.” 


And he testified again to the same effect at page 90. 


Although there was a land account and a money ac- 
count current, purporting to embrace all transactions be- 
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tween them, there never was, from first to last, in any ac- 
count rendered by Loring, any charge to Palmer of any 
moneys as paid for his account, on the purchase of this land, 
section 23, nor was there any complaint by Palmer that 
no such charge was made (pp. 90; 105; 107-108; 113-115). 


SECONDLY.—Further proof that Palmer, like the others, 
perfectly well understood that he was only to have an in- 
terest in section 23, by paying for it in accordance with the 
contract, consists in what occurred at the time the final 
payment was coming due. Palmer, at that time, con- 
fessed his inability to meet the payment, cither by means 
of any other resources at his control, or by means of any- 
thing in the hands of Loring in which he might have an 
interest; and it is perfectly clear, upon the proof, that, as 
both parties understood the situation of the accounts at 
that, time, they both believed that Palmer was largely in- 
debted to Loring. (See Palmer’s contract, pp. 93-94; 
also pp. 91-92; 81; 95-100). 

In this condition of affairs the final payment of $7,500 
was coming due. The first payment of $5,000 had been 
made by Loring, although, by subsequent arrangement, 
it was treated as having been made by Frue (pp. 57-53; 
72-73; 112).. The second, of $7,500, had been made 
by Loring. Now, if ever, was the time for Palmer 
to furnish his quota, or something to represent the 
interest that he was to acquire. But he was wholly unable 
to do so; and he knew also that, as affairs stood between 
him and Loring, he had no right to call upon him to make 
the payment for him. And so he applies, through Loring, 
to Mason, the seller, pleading for an extension of the time 
of payment, that he might be able to raise the money to 
put into it. The urgency of the matter was intensified by 
the provision of the contract that all rights under it, and 
all the prior instalments which had been paid, were to 
be forfeited, in the case of any failure in the payment of 
this last instalment, which was to fall due on the 18th of 
February. In anticipation of this, on the Sth of February, 
the complainant writes to Loring, asking him to make this 
proposal to Mason—that the complainant should sell bim 
1,000 shares of Ossipee at the net cost, on condition that he, 
2 
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Mason, should retain one-third interest in section 23, 
Loring to have one-third and the complainant and Frue 
together the other third (pp. 77; 81; 91-100; 61 and 64; 
74-75). 

Prior to this, in January, the complainant had been soli- , 
citing Mason directly for an extension, which Mason de- 
clined. (See letters, pp. 64 and 94.) And, in answer to this 
last proposal, made through Loring, Mason gave the deci- 
sive answer in writing, by his letter of February 15 (p. 64), 
refusing to consider Palmer's proposition, and insisting that 
the deed should be delivered and the final payment made 
on the 18th. Thus Loring was driven to extremity. He 
was almost as hard up as Palmer himself. But he had put 
in his $7,500; and, to save that, it was necessary for him to 
raisé the money needed and make the final payment. <Ac- 
cordingly, he writes to Palmer immediately afterwards, 
under date of February 22 (pp. 74-75; and see p. 94): 


“ ‘The enclosed is his | Mason’s] reply to your proposal. 
I was very much disappointed at this result, most earn- | 
estly desiring he would accede to it as a help to you, and el 
very much relieving me from the necessity of raising the 
whole amount due which I liave done with some diffi- 
culty, to save the previous payments made, and got the 
deed in my possession.” 


Thus, not only did the plaintiff set forth in his bill, un- 
der oath, the fact that he had paid for his share, as a foun- 
dation for his claim to the share, but the proofs establish 
that not only were those allegations of the bill false, but 
that, when the time came to make that payment, he had 
been unable to do so, and had abandoned the attempt, af- 
ter failing in obtaining an extension of time from Mason. 


AND FINALLY, there is another group of facts in proof os 
with reference to certain fabrications of evidence and ' 
perjured testimony,which demonstrate, beyond all possible ‘| 
doubt, that the plaintiff understood, as Loring and Frue ‘ 
are both proved to have done, that payment for his share, 
whatever it was, at or before the taking of the title under 
the contract, was a condition of his receiving it. 

When a party, seeking to maintain a cause in a Court 
of Equity, is driven, in support of his theory of the case, 
to perjury and the fabrication of written evidence, it 
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speaks with overwhelming force against him, and should 
be fatal to his case. 
Speaking of the deliberate and private character of the 
examination of witnesses and of proceedings in Courts of 
, ‘Equity, where the witness has the opportunity of weigh- 
ing his answers before signing them, Lord STOWELL once 
said : 

' ‘In Courts proceeding in this course of examination, 
the rule of falsus in uno, falsus in omnibus, is a rule 
of unexcepltionable justice.” 

The Odin, 1 Rob. (Charles), Adm. 208, 213 
(London Edition, at p. 254); quoted with 
approval in Gresley’s Eq. Ev., pp. 11-12. 


And again he says, referring to the witnesses in such 
Courts : 


' ‘* Any one detected falsehood in their depositions over- 
throws the whole of their credit.” 


As Judge Story said in The Santissima Trinidad, 7 
Wheaton, 283, 339, 


‘‘Where the party speaks to a fact in respect to which 
he can not be presumed liable to mistake, as in relation to 
the country of his birth, or his being in a vessel on a 
particular voyage, or living in a particular place, if the 
fact turn out otherwise it is extremely difficult to exempt 
him from a charge of deliberate falsehood ; and Courts 
of justice, under such circumstances, are bound, upon 
principles of law and morality and justice, to apply the 
maxim falsus in uno, falsus in omnibus. What ground 
of judicial belief can there be left, when a party has shown 
such gross insensibility to the difference between right 
and wrong, between truth and falsehood.” 


Again, as Judge Benepict said in The Tillie, 7 Ben., 38%, 
383, speaking of the fabrication of evidence : 


‘The production of a fabricaled log, warrants the re- 
jection of the testimony which it is brought to support. 
If possible, it ought never to happen that a case sought to 
be supported by a fabricated log book, should succeed. 
And, while charges of this kind are not to be listened to 
unless based upon strong evidence, if they are supported 
by testimony and remuin unanswered on the evidence, 
they compel an adverse decree.” 
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Loring’s letter of February 22 (p. 74), had communicated 
to the plaintiff the final catastrophe of Mason’s refusal to 
grant any extension, and his compulsory payment of the 
final instalment, on his own account, to save what he had 
already paid in; and if it was true, as Loring and Frue 
testified, as the circumstances show, and as Palmer has 
plainly admitted by his allegations and conduct, as we have 
shown, that the understanding was, that each should be 
interested in the purchase only as he paid a proportion of 
the purchase money, the facts there communicated were 
fatal to his claim, if Palmer appeared to have acquiesced in 
the communication. He had, in fact, acquiesced, but, to 
avoid this, he deliberately fabricates, upon the trial of the 
case, and produces before the examiner, two fictitious 
pieces of written evidence. 

He asserts (p. 76), after the production of Loring’s letter 
of the 22d of February, that, immediately on its receipt, 
he replied to it by a letter of the 26th of February. No 
such letter was produced, nor any copy of it; but on the 
envelope of Loring’s letter, he produces this memorandum : 


“T have been willing to unite in any plan to mutually 
aid us, but failing in this, cannot consent to lessen my in- 
terest in Section 23.” 


And he testifies. 


“'That is the memorandum. I prodably wrote a letter 
in accordance with that, but do nut remember the con- 
tents of the letter, except by this minute. I simply noted 
that on the envelope in which the letter was.” 


And he admits (p. 77) that he never received any reply 
to the letter from Loring, which certainly is not a little re- 
markable in view of the position which Loring had taken 
in his letter of the 22d, namely, that, unless Palmer should 
remit a proportion of the purchase money of section 23, 
prior to the 20th of March, Loring would insist upon 
holding the whole as his own : 

But Loring testifies, and this explains why he did not 
answer it (p. 114): 


“Q. Did you, soon after that time or at any time, receive 
aletter from said Palmer, dated February 26, 1869, in 
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which he wrote, in substance, as follows: ‘I have been 
willing to unite in any plan mutually to aid us, but fail- 
ing in this, cannot consent to lessening my interest in 
section 23.’ State if you received any such letter at an 
time, and of any date? A. I am positive that no suc 
letter was ever received by me.” 


The learned judge below, carefully examining the ques- 
tion of the sending of this letter, says (Opinion hereto an- 
nexed, p. 91): | 


‘* As Palmer’s recollection of this letter is very indis- 
tinct and Loring explicitly denies receiving it, J must as- 
sume that this is not proved.” 


But, not content with this, the plaintiff proceeds with a 
further fabrication. On the 8th of March, Palmer, having 
by him Loring’s letter of February 22d, informing him of 
Mason’s rejection of his last appeal for time, and that he, 
Loring, had paid for the whole property and should claim 
it as his own, except as to the $5,000 paid by Frue, and 
having occasion to write Loring on other matters, inserts 
in his letter this, which appears to have been at Frue’s re- 
quest (p. 75): 

‘‘T wish you would send mea statement that Captain 


Frue owns one undivided one-fourth quarter interest in 
the 120 acres of 23, as he has paid that amount.” 


It appears that Frue had just written to him about a 
paper asked for by him, ‘‘ showing my interest in the land 
purchased” (p. 74) and, on this hint he wrote to Loring, 
.nanifestly understanding perfectly well that Frue’s interest 
was what he had paid for. As he had paid for a fourth, 
the interest which Palmer asks Loring to put in writing for 
Frue, was one undivided fourth. Palmer himself inter- 
prets Frue’s words, ‘‘ my interest,” to mean only that one- 
fourth. But he omits lo call for any paper showing his 
own interest, knowing perfectly well that he had paid for 
no interest, and, therefore, was entitled to no certificate 
or declaration of trust ia bis favor. 

But when it came to the hearing, seeing that acquies- 
ence by him in Loring’s letter of February 22nd, if estab- 
lished, would be fatal to his theory of the case—that it was 
only because he had paid for an interest, that he was entitled 
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to an interest—he produces the fictitious postscript to this 
letter of March 8th, and swears that, enclosed in that letter, 
and as apart of it, this postscript went (pp. 78-79, 100- 
101): 


‘«P.S. Since writing you the enclosed letter to-day, I have 
referred to yours of the 22nd ult., and I write this to say 
to you that I cannot consent to your holding the remain- 
ing three-fourths of section 23, excepting as subject to 
my one-third, as originally agreed upon, having, as you 
know, sold my smelting stock to aid both of us in secur- 
ing our interest in the most valuable purchase we have 
made. It would be especially unjust and inexcusable for 
you in this way to assume the exclusive benefit, when 
your own interest is derived solely through me as a con- 
dition of your coming into the purchase. Therefore, I 
must insist, if you have not already done so, that you should 
apply to my interest any means in your hands belonging to 
me. 

Truly yours, 
CHARLEs H, PALMER.” 


And at the foot: 
s Pont! Ac, March 8th, 1869. 
‘Original of the above enclosed in a letter directed to 
E. 'T. Loring, 31 Kilby street, Boston, Massachusetts, 
and posted by me. 
‘ GINNIE.” 


** Ginnie” was his daughter, Virginia, who was produced 
as a witness (pp. 110-111). 

Palmer himself had sworn that: he had enclosed this 
alleged postscript in the letter of March 8th, as a part of 
wt. The daughter sweurs to her signature in the word 
“Ginnie,” and remembers that her father told her to sign 
her name, so as to remember it. ‘‘ He told me to remem- 
ber the circumstance.” 

“Q. This memorandum at the bottom, which you 


signed, says that the letter was directed and posted by 
you; howis that? A. It was.’ 


But she has no memory or means of fixing the date, 
except by this memorandum written by her father, and 
she swears that instead of being a postscript and part of 
another letter, this was the whole letler; that nothing 
else was written at the time except this ; and that this was 
put into an envelope by itself, without any other paper, 
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and posted. It was not written on a sheet with another 
letter, nor was it put with another letter. This was all 
that wus put into the envelope. And, although on the 
redirect-examination they tried to refresh her recollec- 
tion into its being only a postscript, she could not remem- 
ber that. 


Loring (p. 114) testifies; 


‘“T am positive that no such postscript was ever received, 
or any paper like that, of which Exhibit B purports to be 
uu copy.” 


And the Court below finds that no such postscript went 
with the letter of March 8th, or was ever received by 
Loring. The /etter of March 8th was received, and, in 
reply to it, Loring sent the declaration of trust for Frue 


(pp. 81-82). 

Again, if the postscript had been received, it would have 
been Loring’s duty immediately to apply all the stocks in 
his hands, including the Hecla stock, to make up the pay- 
ments demanded by him to be made by Palmer before 
the 20th of March. But he does not do so, nor was there 
any complaint, from that time forward, of his not having 
doneso. And the learned Court below says (Opinion hereto 
annexed, p. i+): 


‘‘ With regard to the sale of the Hecla stock, the proof 
is no less clear that it was not applied on this purchase, 
although, +/ the postscript to the letter of March 8th was 
actually sent, and received by Loring, it would have be- 
come his duty to make such application. 

“In regard to this postscript. there is a conflict of testi- 
mony most difficult to reconcile. Palmer swears that it 
was written on a different sheet of paper from the main 
letter, but was enclosed in the same envelope. His 
daughter, however, who made and preserved a copy her- 
self, thinks it was sent in a separate envelope ; and Loring 
swears unequivocally that although he received the letter, 
he did not receive the postscript. 

“It scems somewhat singular that when the postscript 
was of so much more importance than the main letter, 
it should not have been the first thing that occurred to 
Palmer in writing it, and have been incorporated in the 
letter, instead of being a mere afterthought, as postscripts 
usually are. But without imputing any perjury to the 
plaintiff or his daughter, I cannot find that the postscript 
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was ever received. Loring’s reply of March 16th, makes 
no mention of it,, as it assuredly would have at once, if 
received,” 


Loring’s letter of March 16th appears at page 81, and 
demonstrates that he is correct in saying that the alleged 
postscript was not received. Butan examination of the in- 
ternal evidence contained in the alleged postscript itself 
will demonstrate to the Court that it was fictitious, and 
that the learned Court below, deciding the case on another 
point, was altogether too lenient in not conclusively im- 
puting perjury to the plaintiff. } 

The postscript says (p. 79): 

‘‘Having, as you know, sold my smelting stock to aid 
both of usin securing our interests in the most valuable 
purchase we have made.” 


The proof is clear to a demonstration, and is so found by 
the Court below as established beyond all doubt, that this 
statement was utterly false, and that, instead of having sold 
his smelting stock to aid both of them in securing their in- 
terests in this land, he had sold it under the pressure of 
necessity to pay his own notes (pp. 91-100; 81), as to some 
of which he had given an express written promise to pay 
(pp. 93-94), without calling on Loring to help him. 

Again: His letter of March 6th, two days before (p. 77), 
was written after the receipt of Loring’s letter of Febru- 
ary 22d, in which Loring claimed to hold all the purchase 
as his own, except .that part represented by the $5,000, 
and this is undoubtedly the letter written by Palmer 7x 
reply to that letter of Loring’s of February 22d. When he 
wrote the letter of March 6th, was the time for him to 
answer that demand; and in that letter Palmer says : 


“ T shall do the best I can. With the land in 23, Ossip- 
pee ought to sell. It is cheap, and it must sell at some time, 
if not now. Since I went up to L. 8. last spring, I must 
say at no period of my life have I begun to suffer so much 
as I have from that time; yet it seems to me, by doing 
the best we can, we shall in the end come out all right.” 


And yet, having written that, he attempts to palm off 
upon the Court this postscript as having been written 
two days later, upon a reperusal of Loring’s letter of the 
22d. 


, 
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The mere difference in tone between the alleged post- 
script and all the other correspondence is a sufficient con- 
demnation. 

It appears further by Loring’s letters of March 16th and 
March 23d (pp. 81 and 95), that it was in obedience to the 
direction contained in Palmer’s letter of March 6th (p. 
77), that he sold 100 shares of Hecla stock for $8,000, to 
apply the proceeds, not to the payment for an interest in 
this land, but to meet Palmer’s current obligations which 
Loring had to pay, and to which he had referred in his let- 
ter of November 25th to Palmer (pp. 91-92), and the pro- 
ceeds, as so applied are, as stated in Loring’s letter of 
March 23d (p. 95), credited in his account (pp. 107-108); and 
Palmer, in his reply of April 5th (p. 95), ratifies that trans- 
action. This carries further proof of the internal falsity of 
the postscript, for, if Palmer actually, at that time, made 
the claim set forth in the alleged postscript, that Loring 
should apply any funds in his hands to the Mason pur- 
chase, itis very singular that he should never have ob- 
jected to these several accounts showing no charge to the 
Mason purchase, but simply a charge on general account, 
and the application of the proceeds, not to the Mason pur- 
chase, but as against his obligations in general account; 
and especially is it singular that he should expressly have 
approved, in his letter of April 5th, this disposition of the 
proceeds (pp. 95-96; 1038). 

Thus, we claim to have established beyond all doubt 
that Palmer understood, just as Loring and Frue did, that 
each was to have an interest only in proportion as he 
joined in paying the consideration for the purchase— 


1. Because he has, in substance, so alleged in the bill, 
and falsely pleaded payment as the basis of his claim. 


2. Because, when the time came to make the payment, 
in default of which the interest of all parties would be 
forfeited, he sought, on his own account, for an extension 
of the time of payment, and, having been unable to accom 
plish it, acquiesced in Loring’s payment, and Loring’s 
claim, founded thereon, of interest to the extent that he 
had paid. And— 
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8. Because of his deliberate fabrication of evidence in 
the vain attempt to prove that he had not acquzesced in 
such claim on the part of Loring, but had, in fact, paid 
for a share. 


As to the declaration of trust annexed to the bill (p. 
29), it was claimed in the bill, and in the argument 
below, that this might be construed as a declaration of 
trust in favor of Frue, for the one-quarter for which he 
had paid, and in favor of Palmer for another quarter; 
which claim was based upon the somewhat vague lang- 
uage of the declaration, inartificially drawn without pro- 
fessional aid. 

We leave this, as it is covered by the conclusion of the 
learned Judge below (Opinion hereto annexed, p. 3): 

“ But considering this declaration in connection with 
Palmer’s letter of March 8th, it seems to me entirely 
clear that it was intended simply to secure a quarter in- 
terest to Frne, and that Loring promised to account to 
Palmer or his assigns, because he did not really under- 
stand whether Frueor Palmer, as between themselves, were 
to have this interest.” 

See Palmer’s letter of March Sth, asking for 
the declaration (p. 78), and Loring’s answer, 
in sending it (p. 81-82). 


It is as clear, upon the face of the instrument, as any- 
thing can be from the contents of so badly drawn a paper, 
that it was not intended to refer to more than one-quarter. 
Palmer had at first, in his telegram of June 22d, claimed 
that he himself bad paid the $5,000 (p. 70). . Afterwards 
he says that, in July, he had told Loring that it emanated 
from Frue, and Loring, by his own evidence, seems to 
have heard something to this effect in October (p. 112). 

But it is manifest, as the Court below finds, that, when 
Loring wrote the declaration, he was uncertain to which 
he was really under obligation to account, Palmer having 
negotiated the purchase and Frue having come in under 
him; and as he was to retain the property and possibly 
sell it, the undertaking to account for the proceeds of the 
sale of a quarter to Palmer or his assigns, is satisfied by 
Frue being regarded in his mind as the representative 
of Palmer. If the fictitious letter of February 26 and 
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postscript of March 8 are excluded from consideration, as 
the Court below excluded them, the acquiescence by 
Palmer in Loring’s claim, contained in his letter of Feb- 
ruary 22, that having paid all the purchase money but 
$5,000, that is to say, three-fourths of the purchase money, 
he should hold as his own three-fourths of the property, 
is clearly demonstrated. It was only to prevent that 
demonstration that he invented and introduced the false 
postscript and letter. From that time forward, there was 
no suggestion until the filing of this bill, in December, 
1875, nearly seven years afterwards, of any claim of tInter- 
est by Palmer in this property (p. 115), which he concedes 
was not embraced or intended to be embraced in any 
accounts between the parties, or involved with any other 
transactions, but was, as he says, *‘ a fransaction by itself” 
(pp. 105 and 90), 

Recognizing the rule that such /aches, following upon 
acquiescence, would be fatal to a claim, even of a secret 
trust, the plaintiff seeks to avoid the effect of it by further 
false suggestions in the bill, the falsity of which is demon- 
strated by the record. He says (p. 26): 

“ Since the final payment in February, 1869, upon the 
property purchased from Mason, your orator has had no 
other dealings with the said Loring, and has repeatedly 
attempted to procure an adjustment and final settlement 
of his account with him, but he has been unable todo so.” 


‘* No other dealings” and ineffectual attempts to 
bring Loring to an ‘adjustment and settlement of his 
account”! This is the plea by which he seeks to avoid the 
charge of laches. The record shows, on the contrary, that, 
instead of his having repeatedly attempted to bring Loring 
to an adjustment of accounts, the correspondence had been 
uniformly the other way; that it was Loring who had 
always been pressing him to settle and adjust. And, 
instead of there being no dealings, the record is full of 
subsequent dealings, extending down at least to the end 
of 1870. Of course, this was all well known to Palmer 
when he swore to his bill, most of the letters being in his 
oWn possession 

See, particularly, letters—Loring to Palmer, 
Sept. 4, 1869; Palmer to Loring, Sept. 
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18, 1870 (98-100); Loring to Palmer, 
Oct. 12 and Oct. 20, 1870; Palmer to Lor- 
ing, Nov. 7, 1870 (200-201); Loring to 
Palmer, Nov. 11, 1870 (298); Loring to 
Palmer, Oct. 5, 1870 (829); Loring to Palmer, 
Oct. 18 and Oct. 20, 1870 (366-367). See 
also interview at Detroit, in Oct., 187 (329). 


Not only do these letters show that there were constant 
dealings between the parties for nearly two years after 
the letter of February 22, 1869, but some of them, and 
notably the correspoudence of September, 1869 (pages 98 
and 99), show that Loring, having at that time, on the 4th 
of September, paid the last outstanding note of Palmer’s, 
rendered his account, and demanded a settlement on the 
ist of September, 1870, and that Palmer, in reply, promised 
to try and come up to his views in making payment by Sep- 
tember, 1870, promising to do all-he could; and this ac- 
count, thus rendered and accepled, excluded the idea of 
anything remaining unsettled between them in respect to 
Section 23. 

Asa further ground of excuse for delay, the bill says 
that in October, 1871, Loring sued the complainant, but 
never brought the suit to trial, and in June, 1874, voluntarily 
discontinued the suit. On page 393 is the bill of particu- 
lars served by Loring in that suit, which appears to have 
been a suit for the balance of account due September 30, 
1870, which Palmer had promised to pay, and had not 
paid. What it has to do with the question of laches, as 
between the parties, it is difficult to see; nor is it apparent 
how it could have been made the vehicle of asserting the 
claim presented in the present bill. 

And finally, as the last pretext of excuse for the laches, 
the bill alleges (p. 26) that : 

‘* While your orator had for a long time feared that the 
said Loring was intending to cheat and defraud him 
out of his interest in the lands hereinbefore described, he 
had no evidence thereof, until July last past, when he 
ar the deed executed by the said Loring to the said 

Telch. 


When the complainant swore to that statement in the 
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bill, he must have had in mind Loring’s letter of February 
22, 1869, received by him nearly seven years before, in 
which he expressly notified Palmer that he should claim 
adversely to him the share now sued for. There was 
nothing else than that which the record discloses that 
could possibly have been referred to as the foundation for 
a fear that Loring was intending to cheat and defraud 
him out of his interest. But if that letter was the ground 
of the fear, does it not aggravate rather than excuse the 
laches? ‘The fear intimated can only be the fear of an 
adverse claim by Loring to his share. And, if he so con- 
strued it when received, how are his seven long years of 
delay excused ? 

We have printed in an appendix the entire opinion of 
the learned Circuit Judge before whom the case was 
tried, from which it will appear that every fact dis- 
puted upon the pleadings and at the hearing.; he finds in 
favor of the defendant—that there was no payment by 
the complainant on account of this purchase; that the de- 
fendant paid the entire purchase money, except the $5,000 
contributed by Frue, and for which Frue received the 
declaration of trust in one quarter; that that declaration 
of trust was intended to relate to but a single quarter, and 
not to two-quarters; and that the fabricated letter of Feb- 
ruary 26 and the fabricated postscript of March 8, rever 
passed from the complainant to the defendant. But the 
learned Judge bases his decree in favor of the complainant 
upon undisputed facts—upon the proposition that the cor- 
respondence which preceded the execution of the contract, 
taken in connection with the contract itself, is sufficient 
to show that it was the intention of the parties that the 
three should be jointly and equally interested in the land, 
and that this created a trust for the complainant in one- 
third; and that- 


“Although the evidence of acquiescence in Loring’s 
claim of forfeiture is certainly strong, and, in a&@ cuse 
where the evidence of the original creation of the trust 
was less conclusive and the value of the purchase more 
doubtful” (Opinion hereto annexed, p. 94)— 


he should feel constrained to dismiss the bill upon that 


instances tr wot 
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ground, he nevertheless concludes that the laches is not 
sufficient to defeat the claim. 


SPECIFICATION OF ERRORS. 


The appellants, therefore, allege that the decree below is ' 
erroneous in the following particulars: 

First, in decreeing that the appellant Loring took the 
contract for the purchase of the lands in question from 
Mason, upon a valid trust for himself and the complain- 
ant and one Frue, in equal and undivided interests, and 
that the contract and the lands were, in the hands of 
Loring, charged with atrust in favor of the comp!ainant 
to the extent of an undivided one-third interest therein, 
subject to the payment by him of one-third of the pur- 
chase money, and that the legal title to the lands subse- 
quently acquired by Loring, in pursuance of the contract, 
was charged with such trust in favor of the complainant; 
and— 


Second, that the Court erred in not holding and decree- 
ing that, by reason of his acquiescence and laches, the 
appellee ought not to have been permitted to maintain his 


bill. 


POINTS. 
First Point. . 


The evidence was not sufficient to establish, under the 
Statutes of Michigan, an express trust in Loring as to 
the lands in question, for the benefit of the complainant, 
to the extent of an undivided third, or any other portion 
of the property. 

(a.) In establishing by evidence, under the Statutes of 

Michigan, an express trust, there is no room to indulge 
in tmagination or inference. If created at all, it must 
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be by clear.and unmistakable expression, and no aid 

can be derived towards its production from émplica- 

tion. If it is to be argued out or inferred, it neces- 

sarily fails. As the name denotes, it is an express 
: trust, and wholly expressed, or it does not exist at all. 
In this respect, the Statutes of New York, abolishing 
uses and trusts except as therein authorized and 
defined, made a wide and clear departure from the 
law as it existed, and still exists, in England and 
in the other States. The States of Wichigan and 
Wisconsin re-enacted these statutes of New York, 
with a provision which, in the particular case of an 
express trust, such as is here claimed to have been 
created, goes far beyond the demands of the New York 
Statutes, in exacting that the trust shall be ‘' fully ea- 
pressed and clearly defined UPON THE FACE of the in- 
strument CREATING 7f.” , 

Thus, the principal light, by which the law of this 
case is to be determined, is to be derived from the 
statutes and decisions in New York, Michigan, and 
Wisconsin. 

" The material provisions of the Michigan Statutes 
bearing upon the case we set forth, as required by the 
rules : 


STATUTES OF MICHIGAN WITH REFERENCE TO TRUSTS. 


| Compiled Sts. of Mich. $$ 4114-4124, Sections 1-11. ] 
2 Howell’s Annotated Statutes of Michigan— 
“$5563. Uses and trusts, except as authorized and 
modified in this chanter, are abolished, and eve ry estate 
and interest in lands shall be cl emed a legal right, 
- cognizable as such in the Courts of law, except when other- 
wise provided in this title. 


‘* $ 5564. Every estate which is now held as a use, 
executed under the laws of this State as they formerly 
existed, is confirmed as a legal estate. 

“€ § 5565. Every person wlio, by virtue of uny grant, 
ussignment or devise, now is, or hereaiter shall be entitled 
to the actual possession of lands, and the receipt of the 
rents and profits thereof, in law or in equity, shall be 
deemed to have a legal estate therein, of the same quality 
and duration, and subject to the same conditions as his 
beneficial interest. 
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§ 5566. The last preceding section shall not divest 
the estate of any trustees, in any existing trust, where 
the title of such trustees is not merely nominal, but 
is connected with some power of actual disposition or 
management, in relation tothe lands which are the subject 
of the trust. 


§ 0567. Lvery disposition of lands, whether by deed 
or devise, hereafter made, except as otherwise pro- 
vided in this chapter, shall be directly to the person 
in whom the right to the possession and the profits 
shall be intended to be vested, and NoT fo any other, TO 
THE USE OF, or IN TRUST FOR, such person; and 1F MADE 
TV ONE OR MORE PERSONS, IN TRUST FOR, OR TO THE USE 
OF ANOTHER, NO ESTATE OR INTEREST, LEGAL OR EQUIT- 
ABLE, SHALL VEST IN THE TRUSTEE. 

** § 5568. The preceding sections of this chapter 
shall not extend to trusts arising or resulting by impli- 
cation of law, and are not to be construed to prevent or 
affect the creation of such express trusts as are hereinafter 
authorized and defined. 

* # # * we * 


“$5573 ELaepress trusts may be created for any 


either of the following purposes : 
‘1. To sell land for the benefit of creditors. 


“2. To sell, mortgage or lease lands, for the benefit of 
legatees, or for the purpose of satisfying any charge 
thereon. 


“ 3. To receive the rents and profits of lands, and apply 
shines to the use of any person, during the lile of. such 
person, or for any shorter term, subject to the rules pre- 
scribed in the last preceding chapter. 


‘4. ‘To receive the rents and profits of lands, and to 
accumulate the same for the benefit of any married 
woman, or for either of the purposes and within the 
limits prescribed in the preceding chapter. 


‘“‘5. For the beneficial interest of any person or per- 
sons, WHEN SUCH TRUST IS FULLY EXPRESSED AND 
CLEARLY DEFINED UPON THE FACE OF THE INSTRUMENT 
CREATING IT, sudject to the limitations as to time pre- 
scribed in this title.” 


It is this last provision (sub-division 5 of section 
5573), which is peculiar to the States of Michigan and 
Wisconsin, and by which the sufficiency. of the proof 
as to the creation of the trust in the present case can 
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alone be tested. Being a trust for the beneficial 
interest of the complainant, it cannot exist unless the 
Court shall find that it was ‘‘ fully expressed and 
clearly defined upon the face of the instrument 
creating it.” 


The following is the material part of the— 


MICHIGAN STATUTE OF FRAUDS. 


2 Howell’s Annotated Statutes of Michigan— 


‘* $6179. No estate or interest in lands, other than leases 
for a term not exceeding one year, nor any trust or power 
over or concerning lands, or in any manner relating 
thereto, shall hereafter be created, granted, assigned, sur- 
rendered or declared, unless by act or operation of law, or 
by deed or conveyance in writing, subscribed by the party 
creating, granting, assigning, surrendering or declaring 
the same, or by some person thereunto by him lawfully 
authorized in writing.” 


Thus the provision of the Statute of Frauds of 
Michigan will be seen to be substantially the same as 


“ that generally prevailing in the other States of the 
Union. 


To enable us to measure the evidence for the 
creation of an express trust under these statutes, and 
to determine whether it is sufficient for the establish- 
ment of such a trust, it may be well at the outset of 
the discussion to see just what has been prescribed 
by the authorities as the necessary quantum and mode 
of proof required in such cases. | | 

. And, from first to last, it is to be borue in mind \ 

ag that, if there was any trust in the present case, it was ) 
an express trust, and, as claimed by the complainant \ 

: : and found by the Court below, must have arisen eo 


gree ese oS en 


+ . . . . ; 

instanti upon the execution of the contract by Loring, 
| when the title to the land was acquired by him. ) 
| ) 
: 


“If an express agreement is relied upon, it necessarily 
excludes the idea of any trust arising purely by implica- 
tion of law. Such a trust will, therefore, be an express 
trust, and will fall directly within the Statute of Frauds.” 


Bispham’s Equity, § 80. 
Mercer vs, Stark, 5m. & M., Ch., 478, 488. 
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So in Dunphy vs. Ryan, 116 U. §., 491, which was a 
case of a verbal agreement, void under the statute of 
frauds, by which one bought, with an understanding 
that another should have an undivided interest, which 
the latter agreed in turn to pay for, the Court said: 

‘This is a suit upon an express contract. There is no 
implied contract on which the cross-action can rest, for 
the law implies a contract only to do that which the party 
is legally bound to perform. As the express contract set up 
by the defendant was void under the statute, the plaintiff 
was not bound in law,” * * * 


And Judge Srory said in Smith vs. Burnham, 3 
Sumn., at pp. 460, 461 and 462: 

‘The trust arises ¢o instanti upon each purchase, and 
is then to attach ifatall. * * * * ‘The agreement, 
if good at all, attaches also to the land at the time of the 
purchase, and it is ‘hen an agreément for an interest by 
way of trust in the land, a sort of springing trust.” 

“The trust in the present case, if any there was, was 
one arising directly ex con/ractu, and not by implication or 
operation of law.’’ 

If there is no trust created at the time of the agree- 
ment or purchase, if is well settled that no subsequent 
act, such as breach of contract, will create a trust. 

“ Subsequent covin will not answer any more than 
subsequent payment of the purchase money will convert 
an absolute purchase into «a naked trust. Where the 
purchuser at a Sheriff's sale promises to hold for the 
debtor, and afterwards refuses to comply with his engage- 
ments, the fraud, if any, is not at the sale, not in the 
promise, but in its subsequent breach. That is too late.” 


Kellum vs. Smith, 33 Pa. St., 158. 


So in the case of resulting trusts. They arise at the 
time of the purchase. The payment of the considera- 
tion, to create such a trust, must be made ‘‘at the 
time and not subsequent to the purchase.” 

Steere vs. Steere, 5 John.. Ch., 1, 10-20. 
Olcott vs. Bynum, 17 Wall., 44: 


The question then, is, was there an express trust 
created by the letters of Palmer of the 18th and 19th 
of June, assented to by Loring and acted upon by him 
in the contract, as he took it to himself as trustee ? 


» 0 


— 


In the first place, there is no room for question 
as to Loring’s absolute authority to take the title 
in his own name, or as he did in fact take it in 
the contract and deed from Mason. No complaint 

: is made of this in the bill, and inthe argument 
in the Court below it was entirely approved. So 
that the case cannot be confused with those cases 
wherein an agent, associate, or employee has, by fraud 
or circumvention, or with intent to defraud, acquired 
title to property in his own name, which was intended 
to be taken in the name of another. Indeed, Palmer 
and Frue had the original contract in their hands as 
early as the spring of 1869. (Palmer, 81, 82, 95; Frue, 
54. 50d). 

No objection was ever made either to the contract 
itself or to its form, nor has anv such objection ever 
been raised in the fifteen years that elapsed between 
that time and the hearing beiow. 


Indeed, since Palmer claims under the contract and 
deed, it is difficult to see how he can in any way im- 
peach them. He must, claiming under them, take 
them for better or worse, with all of their legal char- 
acteristics and iegal accompaniments. A party cannot 
blow hot and cold. He ‘* cannot claim under the in- 
strument without confirming it.” 

Jacobs v. Miller, 50 Mich., at pp. 126-127. 


It is well-settled, on general principles, that an 
express trust must appear with ‘‘absolute certainty as to 
, . its nature and terms” before the Court can undertake 
a” to execute it. 
Steere vs. Steere, 5 Johns Ch., 1, 11. 
Dillaye vs. Greenough, 45 N. Y., 488, 445. 


| Not only must it be absolutely certain that there zs 
| a trust, but it must be just as certain what the trust is, 
| what its nature is. 


Mr. Justice WASHINGTON said in Slocum vs. Mar- 
shall, 2 Wash., C. C., 397, 398: 
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‘* Tt is sufficient to say, in answer to the first question, 
that there is no evidence of a declaration of trust, either 
written or parol, by which the nature of the trust can at 
ali be understood; and ¢he attempt to create and enforce a 
specific trust from the loose and equirocil expressions of 
the parties made at different times and upon different 
occasions, would be inconsistent not only with the spirit 
and policy of the Statute of Frauds, but with the general 
rules of evidence.” 


As Mr. Perry says : 


“The objects and nature of the trust must always ap- 
pear from, such writings with sufficient certainty, and 
also their connection with the subject matter of the trust. 
Indeed, Courts require demonstration on this latter point; 
and the trust wili not be executed if the precise nature of 
it and the particular persons who are to take as cestuis 
gue trust, and the proportions in which they are to take, 
cannot be ascertained.” 

1 Perry on Trusts, § 83. 


It is not sufficient to calla mana ‘‘ trustee,” or to 
create a trust in so many words, It must appear with 
certainty what the trust zs, its nature, terms, etc. 


In Smith vs. Matthews, 3 DeG., F. & J., 189, 
Matthews conveyed to Clark certain premises subject 
to encumbrances. Clark covenanted in the same 
conveyance to pay certain debts of Matthews and to 
indemnify the latter therefrom. Clark entered into 
possession and carried on the business conducted 
thereon for the benefit of Mrs. Matthews, his sister. 
In a separation deed between Matthews and his 
wife, Clark was also made trustee of certain of the 
property for Mrs. Matthews for life. There were also 
certain letters written by Clark referring to Mrs. 
Matthews in connection with this business, which he 
was conducting, and then followed a memorandum 
which was mainly relied upon as creating a trust in 
favor of Mrs. Matthews in the premises first mentioned 
as conveyed to Clark. This memorandum was deliv- 
ered to the mortgagee of the premises at the time 
Clark paid off the encumbrances thereon and received 
the title deeds. It acknowledged the delivery of the 


deeds to Clark— 


og lle 
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“ As the trustee of the real and personal estate of the 
suid George Matthews.” 


Referring to the well known cases of Dale vs. Ham- 
tlton, 2 Phill., 266, and Foster vs. Hale, 3 Ves., 707, 
Lord Justice TURNER said (page 149): 


“ The circumstances of the case certainly lead to the in- 
ference that a trust for the separate use of Mrs, Matthews 
may have been intend d, and they are such as would in- 
cline us to hold that the trust was created; but the case 
must be decided, not upon inference merely, or according 
to inclination, but according to the rules of law. A 
court of justice cannot be too careful not to allow the 
rules of law to be frittered away either by suspicion or 
prejudice.” 


Again (p. 151): 


‘‘T take it, therefore, that when this Court is called 
upon to establish or act upon a trust of lands by declara- 
tion or creation, it must not only be manifested and 
proved by writing, signed by the party by law enabled to 
declare the trust, that there 7s a trust, but it must also be 
manifested and proved by writing, signed as required, 
what that trust is. The question we have to consider is, 
whether there is any such manifestation and proof.” 


Referring to the memorandum as creating the only 
serious difficulty in the case, he said: 


‘* But I think it by no means improbable that, in speak- 
ing of himself as a ¢truséee in that memorandum, Stephen 
Clark may have meant no more than that he considered 
himself to be a trustee with reference te the obligation 
which he had undertaken for the payment of George 
Matthews’ debts, and at all events, the memorandum does 
not show what was the trust to which it refers, and I 
think, therefore, no trust in favor of Mrs. Matthews can 
be founded upon il.” 


So here, Loring may have referred, and probably did 
refer, by the word trustee, simply to his obligation to 
whoever had paid the $5,000, of which he had been 
advised by the telegram of June 22; or possibly to an 
obligation to hold the land for Osszpee in accordance 
with Palmer’s letters of June 18 and 19. But in all 
this there 1s no certainty. 


In Dillaye vs. Greenough, 45 N. Y., 438, 444-446, Dil- 
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laye was made “‘ trustee,” to have ‘‘ sole management, 
direction and control” of a certain property. The bene- 
ficiaries were not specified. Nothing more was said, 
The trust was created as an active trust to receive 
rents and profits. The Court said: ; 


“Tt does not declare what shall be done with the rents 
and profits after they are received. ‘There is no other ex- 
pression of what the trust is, in this respect. In this 
silence of the instrument, if a trust is to be upheld, it 
must be for the Court to say, from other facts, from cir- 
cumstances not shown by the instrument or other writ- 
ing, that the rents and profits are to be applied to the use 
of a person, or to be accumulated for some purpose. And 
then, to go further, and without definite designation In 
the instrument itself, or in any other writing, to point 
out the person for whose use they are to be applied,” 


In answer to the suggestion that the author of the 
trust must necessarily have been intended as its bene- 
ficiary, none being specified in the instrument, the 
Court said: 


! ‘ But it does not so necessarily result that the author 
of a trust is to be the beneficiary theroof, as that, when 
the instrument is silent, the Court may wnerringly sup- 
ply the omission. A trust and a trustee of real property 
may be created by any writing which passes the legal title 
to the trustee, and contains a proper declaration of the 
trust. But the writing must declare what the trust is. 
The Statute of Frauds declares that no trust * * * 
concerning any * * * _— lands shall be created, un- 
less by act or operation of law, or by a deed or conveyance 
in writing. Under a statute very like this in its pro- 
visions, it was held that the trust must appear in writing, 
with absolute certainly as to its nature and terms, before 
the Court can undertake to execute it. <A trust must be 
manifested and proved by writing, and the nalure of the 
trust, and the terms and conditions of it, must sufficiently 
appear, so that the Court may not be called upon to 
execute the trust in a manner different from that in- 
tended. Every agreement which is required by the 
Statute of Frauds to be in writing must be cerfuin in 
ifself, or capable of being made so by reference to some- | 
thing else whereby the terms can be ascertained with 
reasonable precision, or it cannot be carried into effect. | 
It would be wandering fur from the express provisions of 
the statute and from the rules established by the Courts, 
if we were to take up this instrument where tt stops, after 
constituting a trustee and giving the power of manage- 
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ment and control, and to frame the trust itself by implica- 
tion. There is no implication so clearly shown as that no 
Other can by possibility be made. But it is sufficient to 
say that the ferms and conditions of the trust must be 
expressed in writing.” 


And the Court held: 


“'There is no trust manifested by the ante-nuptial agree- 
ment which the Court can execute.” 


Again, in Cook vs. Barr, 44 N. Y., 156, 160-161, the 
Court said: 


“'The parol evidence and the acts of the parties show 
clearly the alleged trust, but these cannot be resorted to to 
help out the proof furnished by the writing. The writing 
must show that there is a trust, and what it is; and, 
failing in this it is sufficient.” 


S. P. Parkhurst vs. Van Cortland, 1 Johns. 


Ch., 273, 280-282. 


*é 


Assuming that the term ‘‘ instrument” required by 
the Statute of Frauds to manifest or prove a trust, and 
by the Statute of Uses and Trusts to create it, may be 
broadly construed so as to include any paper writing, 
signed or accepted by the parties—letters, entries or 
written statements of any kind—the rule still remains . 
an absolute one, from which there is no exception, 
that by those writings, whether one or many, the | 
nature and terms of the trust must be clearly and ex- | 
plicitly expressed, and that it must by the writings | 
clearly and unmistakably appear not only that there is 
a trust intended, but in whose behalf, for what pur- | 
- pose, and to what extent, as to the proportions of pro- | 
perty covered by it. Andit must beso clearly expressed | 
that no other intention, no other party, no other | 
terms, can, consistently with the language used, have 
been intended. | 
| And, now, to this general rule, so clearly indicated 
| by the authorities, is added the special provision of the 
Michigan Statutes, that the trust in a particular in- 
| stance must be ‘*‘ fully expressed and clearly defined 
upon the face of the instrument creating it.” Thatis, it 
must be created by writings which fully express and 
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clearly define it. That this provision in respect to the 
particular trust for the benefit of other persons means 
something more than the terms employed in the 
Statute of Frauds, something more than the terms 
manifested and proved in writing, is obvious. Other- 
mise, there was no sense or purpose whatever in the 
enactment. Obviously, it was intended to declare a 
special and particular policy of the State of Michigan 
in respect to trusts in one person for the beneficial in- 
terest of another, and that in such a case there should 
be no concealment, no doubt, no ambiguity or uncer- 
tainty, and nothing left to inference or implication; 
and that it should not exist unless it was expressed in 
all its details, and defined with absolute clearness UPON 
THE FACE of the writings CREATING ?f as distinguished 
from writings afterwards executed. 

Measured by those requirements, the trust which is 
claimed, and whic: has been adjudged by the Court 
below, cannot be read in the letters of Palmer of the 
18th and 19th of June, assuming them to have been 
assented to by Loring and acted upon by him, in tak- 
ing the contract in his own name as trustee, and as- 
: _ suming that he replied to the letters, that he approved } 

of the purchase, and consented to join them therein. i 
Instead of clearly expressing a purchase for the ) 
joint account of the three parties in equal shares, both 
the letters, in every line and sentence, declare as 
clearly as it was possible to be declared that the pur- i 
chase was intended by the writer for the Ossipee Com- 
pany; and it is apparent that neither the plaintiff nor 
Frue cared in whose name the contract stood so long as 
the property was purchased to be held for that com- 
pany. When Loring wrote, if ne did write, that he 
joined them in the purchase, he knowing nothing of 
it but what was proposed in that letter—to buy it for 
Ossipee-—he must be deemed to have acquiesced at that 
time in that intent. If he could have had any other 
intent to which Palmer and Frue were not parties, if 
that would help to indicate the trust, it must be de- 
rived from the telegram of Palmer, of the 22d of June, 
notifying Loring that Palmer had paid $5,000 for 
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Loring’s account in Michigan, and asking him to apply 
that amount upon the purchase. 

In respect to that amount of $5,000, thus paid, and 
to the proportion of the purchase represented by it, it 
might well be deemed that the use of the word 
‘* trustee ” in the contract had reference to it; as, by 
the subsequent declaration of trust, executed in Frue’s 
favor after it had been astertained that he, and not 
Palmer, was the real party contributing that $5,000, 
more clearly appears. And simultaneously with the 
execution of that declaration of trust, or shortly after- 
wards, it appears that Loring exchanged a mutual 
contract with Frue for pre-emption of their respective 
interests (p. 30), by which, at the date of it, in 1869, 
it is manifest that Loring regarded himself as having 
exhausted and satisfied the term ‘* trustee” used by 
him in the contract and deed, by the execution of that 
declaration of trust in favor of Frue. 

The contract itself, and the use of the term “ trus- 
tee” therein, as appended to the name of Loring, 
could not possibly have been intended to extend the 
term ‘‘trustee,” or any possible trust indicated by if, 
to the whole property. Every theory of the case must 
concede that as to some portion of it Loring, if not 
buying the whole for Ossipee, as instructed, was buy- 
ing in his own right; and the use of the term 
‘* trustee,” as applied to a part, is just as well satisfied 
by limiting it to the one-fourth, on which some other 
party than himself had paid the purchase money, as by 
limiting it to two-thirds, or any other arbitrarily 
measured interest, on which no such payment had 
been made. 
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(b.) In the attempt we are now making to measure the 
evidence of the alleged trust contained in the writings, 
nothing but confusion can come from any reference 
to the oral testimony or to subsequent acts and conver- 
sations hereafter to be noted. The whole body of writ. 
ings out of which this trust must be spelled, if it exists 
at all, consists only of those to which we have referred— 
the two letters of Palmer, his telegram, the telegram 
0 
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and letter of Loring in reply, and the contract itself. 
And all these mav be searched in vain for any state- 
ment of Palmer’s being interested individually at all 
to the extent of any defined proportion of the prop- 
erty, or, if it was to bea trust for his beneficial inter- 
est, for any statement of the nature of the trust and 
the terms on which it was to be held, each one of which 
is, as was held in the authorities before referred to, an 
element as clearly required to be expressed upon the 
face of the writings as the intended existence of the 
trust itself. We nowhere find any reference to the 


- proportions or interests ot the respective parties until 


we come to the ora/ understanding said to have been 
arrived at, at Houghton, in July, 1868. Andeven then 
there is an uncertainty. It is certainly true that they 
were not to be interested without paying for their 
interests, but it is by no means certain that they were 
to own the property equally under that oral arrange- 
ment (see Frue, 53 and 47). «They doubtless, even 
under that oral understanding, were each to take and 
own only what each paid for (Frue, 54; Loring, 112; 
Statement of Facts, supra). 

Least of all, is there any expression of the trust 
found by the decree below, namely, a trust in favor of 
Palmer to the extent of an undivided one-third inter- 
est in the property, subject to the payment by him of 
his full proportion of the purchase money and the in- 
terest thereon. 

On the contrary, it may, for any thing expressed, 
just as well have been a trust, if to that extent, sub- 
ject to and conditioned upon his payment of his pro- 
portion of the purchase money at the times stipulated 
in the contract of purchase, which condition, as we 
have already seen, was understood and agreed to by 
all three parties , 

[f a trust in either form is to be created by INFERENCE, 
which we deny, the inference should be based upon 
the facts established by the proof, and these facts, we 
have alreaay conclusively shown, establish the propo- 
sition last above referred to, that payment was neces- 
sary to obtain an interest, and that that payment was to 
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be made before the last payment to Mason under the 
contract and the acquisition of the title thereunder; 
tae payments contemplated were payments to be 
made at the stipulated times to azd in carrying out 
that contract. This is shown by the acts of the par- 
ties, by Palmer’s anxiety to obtain an extension from 
Mason, and by the other facts and circumstances 
developed in the preceding Statement of Facts. 

The learned Court below argues that as Loring 
wrote or telegraphed, in answer to the letters, that he 
jomed them, F'rue and Palmer, in the purchase, it 
follows, as a necessary presumption of law, that they 
were to be jointly interested, and in equal proportions, 
and that it is therefore equivalent to a declaration on 
his part that such was to be the nature of the holding 
and the distribution of the interest. But it is obvious 
that the word ‘ joined,” as used by Palmer in his 
statement of the contents of Loring’s letter, was used 
in no technical sense of the word ‘ joint,” and forms 
no basis for the idea that they were to take as ‘‘ joint 
tenants.” Fairly construed, such an answer to such 
letters indicated nothing more than a purpose to take 
the contract for the purpose, and as a compliance 
with the request, expressed in the letters—to purchase 
for Ossipee. ‘To interpret the word ‘* joined ” in any 
other sense, would be to apply to the language of lay- 
men technical and unintended meanings, which ought 
not to be, and cannot consistently and naturally be, 
imputed to them. 

It was purely by indulging in z7xference, so emphat- 
ically condemned in the authorities above referred to, 
that the learned Court below reached the conclusion 
that the intention of the parties was that they should 
be jointly and equally interested. In fact, he says 
expressly, as the basis of his opinion (Opinion hereto 
annexed, p. 87): 


“The correspondence and conduct of the parties, taken 
in connection with their previvus dealings, and the use 
of the word ‘ trustee,’ seem to me very clearly to justify 
the inference that Palmer was entitled to a third interest 
in these lands,” 
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In other words, he construes and enlarges the term 
‘* trustee,’ as used in the contract, by a-resort to parol 
evidence, which, as will be seen, is utterly inmadmissi- 
ble. Itis tothe ‘*‘ conduct” of the parties, and to their 
‘“* previous dealings,” that he imputes the ‘‘ znference” 
of a third interest in Palmer. But if we give Loring’s 
answer the full force which it was obviously intended 
to carry, as an assent to the proposition contained in 
the letters, no other conclusion can be reached than 
that he assented, at that time, to its being purchased 
and held for the Ossipee Mining Company. 


(c.) But the trust alleged and found by the learned Court 
below is not yet found to have been created or proved 
by the writings in question, unless those writings render 
any other conclusion impossible, to use the language 
quoted from the above cases, than that Palmer was 
to have a third without paying for it at the time to 
Mason. Or, in other words, that Loring was to take 
and pay for the property for the venefit of Palmer, 
whether Palmer paid or not. And we submit that it 
is impossible to construe these writings so as to read, 
upon their face, any such purpose. And in this point 
of view the terms of the contract of purchase, as 
known to all three parties, are very material. 

Not only did the contract call for payment, but it 
called for it in such a way that whoever was to be the 
purchaser was to be ready with his money, and with 
every dollar of it, on the contract days, on pain of for- 
feiture of the entire purchase. 

If we have been successful in our preceding state 
ment of facts, we have demonstrated that not only 
Frue and Loring, who both testify on the point, but 
Palmer, who does not, understood at the time that 
they were only to be interested on condition of their 
paying, and only to the extent in which they had paid 
or should pay. Now, if this was part of the intent of 
the purchase, (and if the intent existed it existed at 
the time of the purchase), then the Court must say, 
in order to establish the trust alleged and found by 
the Court below, that, notwithstanding the existence 
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of this intent, clearly brought home to all the parties 
at the time of the purchase, they nevertheless can read, 
‘‘upon the face” of the instrument or instruments 
creating the trust, that it was to be a trust as to one- 
third in Loring for the beneficial interest of Palmer, 
whether he paid or not. Nor will it do, in this connec- 
tion, to say that it was a part of the trust that Palmer 
might pay when he got ready; for it was the intent of 
the parties, and their conduct demonstrated, as we 
have said again and again, that they should pay, ac- | 
cording as they were to take, on or before the last ) 
instalment became due under the contract. 

Even in the case of a resulting trust, it must be 
clearly proved that a specific ascertained sum has 
been paid for a distinct interest in, or aliquot part of, 
the whole property. 

1 Perry on Trusts, § 132. | 


(d.) Again: If the writings show, as we claim they do, | 
that on the one part the complainant and Frue may 
have intended the trust to be for the Ossipee Company, 
and that Loring, on the other, may have used the 
term *‘ trustee,” to cover and relate to the portion of 
the payment made by them, or one of them, then also 
it is manifest that the nature of the trust is not ‘‘ fully 
expressed and clearly defined upon the face” of the 
papers. If there is room for doubt or difference of in- 
tent between the parties to the creation of the trust, 
upon the papers, then there is nothing of clearness 

: and fulness of expression and definition to satisfy the 
statute. 
The rule is that there can be but one _ possible 
trust indicated upon the papers, and that so clearly 
| and fully that no other trust is possibly consistent 
with it; which certainly can not be predicated of 
these papers. 


(e.) The rule requiring the trust and all its features and 
details to be ‘* fully expressed and clearly defined UPON 
THE FACE” of the writings, necessarily excludes the re- 
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ception of, or resort to, parol testimony to add to the 
contents of the papers. For instance, assuming that 
the use of the word, ‘* trustee,” in the contract, fully 
expresses and clearly defines the fact that as to the 
whole or a part of the property the contract was taken 
by Loring, as trustee, the rule, assupplemented by the 
5th subdivision of section 5573 of the Michigan Stat- 
utes defining express trusts, necessarily prohibits a 
resort to parol testimony to add to that expression the 
name of the cestuc que trust, and the proportion of 
interest to which the trust was to relate, and a de- 
scription of what the trust is. 

This is certainly true under the terms of the Michi- 


gan Statue; the trust must there appear ‘‘ UPON THE 


FACE” of the instruments relied upon. It is equally 
true on general principles. No resort can be had to 
the acts of the parties or to parol evidence in generai. 
See cases above and hereafter cited; particu- 

larly Cook vs. Barr, 44 N. Y., 156, 160, su- 

pra, and Shafter vs. Huntington, 53 Mich., 


310, 315. 


And, in this connection, we submit that the reliance 
by the Court below upon the conduct of the parties, 
and upon their previous transactions and subsequent 
conversations to discover what was not expressed 
“upon the face” of the writings, was wholly con- 
trary to the rules of law in such cases. To be sure, 
the learned Judge, after referring to the oral testi- 
mony of the subsequent conversation at Houghton, 
which had evidently made a strong :-impression upon 
his mind,: says it is not necessary to rely upon this 
testimony. But he had accepted the reference to the 
decision of this Court in- 


R. R. Co. vs. Durant, 95 U. S., 576— 
as an authority for the admission of all that evidence; 
and we submit that in that he was wholly w.thout the 
warrant of this Court, and that he wholly misinter- 
preted that decision. 
Certainly, this Court never intended to upset the 


ag 


39 


long established rules of law and equity laid down in 
the authorities heretofore cited. And, as a matter of 
fact, no such rule as is contended for by the complain- 
ant was sanctioned. The complainant has relied upon 
the head note of the Reporter, which is too broad, and 
is certainly misleading. The case was one of resulting 
trust, pure and simple. ‘The Court finds that the con- 
sideration for the purchase had proceeded wholly from 
the Railroad Company. ‘There was also clearly an 
element of fraud in the case. The consideration 
having passed from the plaintiff, Durant took the 
title to himself as trustee, and claimed in the case 
that he was trustee for the original donors of the prop- 
erty, claiming no interest in himself at all. And, of 
course, the Court held, and must have held, that, be- 
ing a resulting trust, or one arising by implication of 
law, the Statute of Frauds had nothing to do with the 
guestion, and that parol evidence was admissible to 
show who was intended as cestuz que trust. 

Besides, the case referred to came up from Nebras- 
ka, and it was erroneously assumed by the Court be- 
low that the Statute of Nebraska upon the subject 
of trusts was precisely the same as that of Michigan. 
The truth was, that, while the Statute of Frauds was 
the same in the two States, there was no Statute of 
Uses and Trusts in Nebraska, much less any such pro- 
vision as is contained in the fifth subdivison of sec- 
tion 5573 of the Statute of Michigan referring to the 
creation of express trusts; or, in fact, any similar 
statute. ‘There is no State, to our knowledge, but 
New York, Wisconsin and Michigan, that has adopted 
this peculiar Statute of Uses and Trusts. 

Now, eliminating from the Durant Case, the fea- 
tures of a resulting trust, the fact that the considera- 
tion for the purchase had passed from the complain- 
ant, and the element of fraud, it is absurd to impute to 
that decision a construction, holding that, either as a 
general rule or in the face of such a statute as the 
Statute of Trusts of Michigan, and especially the fifth 
subdivision in question, parol evidence could possibly 
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be received to eke out the expression of the trust ap- 
pearing on the face of the papers. 

The parties are bound by the face of the papers, 
and oral evidence is not admissible to vary or contra- 
dict their legal effect. | 

Jacobs vs. Miller, 50 Mich., at p. 126-127. 


(f.) But there are certain decisions in Wisconsin and 
Michigan very pertinent to the question in hand, and 
which seem to us to show very clearly, by high au- 
thority, what was the meaning and purpose of this 
fifth subdivision, as expressing a new policy of the 

! States adopting it, in regard to trusts for the beneficial 

a. interests of third persons. | 


In Ruth vs. Oberbrunner, 40 Wis., 238, 263-266, de- 
cided in 1876, the language of the Court cannot be 
misunderstood : | 


‘* This chapter of our statutes contains a provision in 
regard to that class of trusts not found in the statutes of 
that State [New York]. It is the fifth subdivision of 
section 11 [ Howell’s Sts. of Mich., § 5573], and reads as 
follows: ‘ An express trust may be created for the bene- 
ficial interest of any person or persons when such trust 
is fully expressed and ciearly defined upon the face of the 
instrument creating it, subject to the limitations as to the 
time prescribed in this title.’ 

“A trust,” the Court says, “for the beneficial interest 
of another is ‘valid when it is fully expressed and clearly 
defined upon the face of the instrument creating it,’ and so 
limited as to time as not to violate the statute against per- ; | 


petuities. Does the devise in the present case fulfill or 
answer these requirements?’ ‘The real estate is devised to 
M. Cecilia Fox and M. Hyacintha Oberbrunner ‘to hold the 
same in trust for the use and benefit of the order of St. 
Dominican and St. Catharine Female Academy.’ The trust 
is wanting in all the elements of certainty and precision 
essential to give it validity. ‘The words used are general 
and indefinite in their meaning. ‘The trustees are to hold 
the legal title ‘ for the use and benefit’ of the bencficiaries, 
two unincorporated institutions or associations of indi- 
viduals. No: active duty is imposed upon the trustees in 
respect to the management, disposition or use of the prop- 
erty. No provision that the trustees should take posses- 
sion of the property, receive the rents and profits, and 
apply them to any specified purpose. Instead of the trust 
being fully expressed and clearly defined, there isa fatal 


41 


uncertainty about it in every particular. ‘The trust not 
only fails to impose any active duty upon the trustees. but 
it fails to designate any special purpose to which the in- 
come of the property is to be applied for the use and 
benefit of the cestui que trust. * ° ° ws 
Apply another test. Suppose a bill was filed to compel the 
trustees to execute the trust ; what could the Court order 
the trustees todo? Would it not be compelled to resort 
to the cy pres doctrine, establish a trust or frame a scheme 
to carry out the charitable intent of the teatatrix where 
she had given no directions and had declared in the will 
no charilable purpose ? It seems to us this course would 
be inevitable. * ° * * ° At all events, 
there is no possible ground for saying that this trust, 
whetier prssive or active, is fully expressed and clearly 
defined in the will; and this was essential to impart to 1é 
validity. . eter: . . * It is said by 
the learned counsel for the defendants that in interpreting 
the fifth subdivision, we should hold that a trust is fully 
expressed and clearly defined, which would have been so 
regarded under the former law, but such a constructiou 
seems to us entirely inadmissible, for the reason that wt 
completely nullifies and destroys the Statute, which was 
plainly intended to cut up and make void a vague or in- 
definite trust, which, by the former law, had been held 
good.” 


The Court did not pretend in that Case to deczde upon the 
validity of charitable trusts, as a class, but simply passed 
upon the validity of the trust there involved, as a passive 
trust, under the Statute, providing that it should be “ fully 
expressed and clearly defined.” 


And in Shafter vs. Huntington 53 Mich. 310, 315, the 
Court, after referring to the Statute of Frauds, and the 
Statute of Uses and Trusts, providing that the trust shall 
be ‘‘fully expressed and clearly defined upon the face of 
the instrument creating it,” said, classing together these 
two statutes : 


‘* Since the passage of the foregoing enactments in 1846, 
no express trust has ever been allowed to be engrafted dy 
parol on a conveyance, but has uniformly been held to be 
void.” 


Indeed, as we have said, the words of the statute are 
conclusive —‘' fully expressed and clearly defined UPON THE 
FACE” of the instrument. 
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(g.). In the light of the authorities thus presented, it is 
manifest that all resort to parol evidence to eke out 
the terms of this trust must fail; and that this is 
equally fatal to the attempt, for such purpose, to re- 
sort to the prior transactions of the parties, tothe fact 
that in those transactions their interest had, for the most 
part, been joint, and carried on in the name of Loring,or 
to the subsequent conversation at Houghton, in July, 
1868,on which the complainant in his bill and the Jearned 
judge in his opinion in the Court below, so strongly 
rely. In fact, it is evident from the reading of the 
bill and of the opinion, that, without the aid of that 
conversation, the complainant would not have ventured 
to assert the trust,or the Court below to find it. And the 
fact of its being necessary to resort to the parol agree- 
ment demonstrates the failure of the attempt to create, 
out of the papers alone, the express trust which is 
claimed. The parol agreement cannot be enforced in 
this action, because it does not help to create the trust, 
It cannot do so. If. Loring promised then to hold the 
property for the joint benefit of the three, whatever 
remedy or means the others may have had to enforce 
such an agreement, if any, was not in this action. 
But, in truth, as has already appeared, the agreement 
was, as understood by all parties, not to held it for the 
joint account of the thiee, whether they should pay or 
not, but for the joint account of the three according 
to the proportions in which they should contribute to 
the purchase money at the time of the purchase. 

The use of the word * trust” or ** trustee,” without 
more, is, as we have seen, of no significance. As Mr. 
Justice WASHINGTON said in Hurst's Lessee vs. McNeil, 
1 Wash., C.C., 70, 75: 

“ There is no magic in the word ‘ trust’ any more than 
‘in the word ‘ use.’ ” 


To extend the word ‘* trustee,” by a resort to the 
parol evidence of the subsequent conversation between 
the parties, so as to make it cover a trust for Palmer, zs, 
in truth, to create atrust for Palmer by parol evidence, 
which the Statute says can only be created by writing, 
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fully expressing and clearly defining it. It is precisely 
the same thing as attempting to fasten a trust upon 
an absolute deed. The addition of the word ‘‘ trustee ” 
is going only one step beyond an absolute deed, for it 
certainly does not, of itself, create, or manifest, or 
prove the terms of the trust. At all events, it stops 
short of clearly expressing and fully defining what the 
trust is, merely indicating that there is a trust for 
something or somebody. ? 

A trust cannot be fastened by parol upon an 
absolute conveyance. ‘This is well settled. 

‘‘ No parol trust of lands can be allowed without over- 
throwing the wholesome provisions of the Statute of 
Frauds.” 

The case of an absolute conveyance, intended as a 
mortgage— 


‘“ Affords no ground for saying that a parol trust can 
be upheld.” 
Sturtevant vs. Sturtevant, 20 N. Y., 39, 40. 
Rasdall’s Adm. v3. Rasdall, 9 Wis., 379, 390- 
o9sd. 
Shafter vs. Huntington, 53 Mich., 310, 315. 


“In cases of express trusts. if the defendant denies 
‘* them, orif he denies them and at the same time sets up 
‘« the statute, or if he do not answer at all, only legal evi- 
‘* dence or evidence in writing can be given in proof.” 

1 Perry on Trusts, § 85. 


Second Point 


If the trust alleged and found by the Court below could 
be read as a trust fully expressed and clearly defined upon 
the face of the papers creating it, so as otherwise to satisfy 
the requirements of the fifth subdivision of section 5573 
of the Statute of Uses and Trusts of Michigan, still, it would 
bea naked, passive trust, and, as such, unauthorized under 
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the provisions of that statute. Under such a trust no fune- 
tion or title would rest in the trustee; but the statute would 
have executed the trust immediately in the cestuz que trust. 


So that, on the conveyance being made to Loring as 
trustee, the statute passed the legal title immediately to 


the complainant, and left nothing for this Court, as a 


Court of Equity, to do, and, least of all, the power or lib- 
erty to adjudge Loring to be a trustee for Palmer, or to 
fasten, by its decree, the trust upon the land, for the stat- 
ute has in express terms prohibited it. The Court will not 
undertake to do what the statute prohibits; and the com- 
plainant, if he had any grievance to redress, had only to 
resort to an ejectment suit, and the proof of this alleged 
trust would have proved his title at law, and have given 
him a judgment against any adverse possessor. 

See iehl vs. Bingenhermer, 28 Wis., 84, 88, 

and other cases cited hereafter. 


(a.) For the consideration of this point we will assume 
that the trust, instead of having to be spelled out from 
the correspondence, with or without the aid of parol 
evidence, was expressed in the contract and in the 
deed, making it a conveyance of the property to Lor- 
ing as to one-third for himself, as to one other third 
in trust for Frue, and as to the remaining third in 
trust for Palmer. 

Conceding all this (and this is more than all that is 
claimed), the decree appealed from should be reversed. 
There can be no passive trust under the statutes of 
Michigan any more than under the statutes of New 
York or Wisconsin. Any one familiar with the Statute 
of Uses and Trusts of New York, as it has been admin- 
istered since its first enactment, would see at a glance 
that such a conveyance created no trust; that the stat- 
ute executed it eo instant? and construed the convey- 
ance as passing the legal title to the cestuis que trusts 
named, in equal thirds; so that no bill in equity would 
lie for an unlawful withholding of possession. It is 
simply a case for an ejectment. 

The language of the Statutes of Michigan, New 
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York and Wisconsin, in the sections abolishing uses 
and trusts, is identical. By all of these statutes (re- 
ferring particularly to the sections of the Statute of 
Michigan)— 


“ § 5563. Uses and trusts, except as authorized and mod- 
ified in this chapter, are abolished, and every estate and 
interest in lands shall be deemed a legal right, cognizable 

as such in the courts of law, except when otherwise pro- 
vided in this title.” 

“*$ 5564. Every estate which is now held as in use, exe- 
cuted under the laws of this State as they formerly ex- 
isted, is confirmed as a legal estate. 

“§ 5565. Every person who, by virtue of any grant, as- 
signment or devise, now is or hereafter shall be entitled 
to the actual possession of lands and the receipt of the 
rents and profits thereof. in law or in equity, shall be 
deemed to have a legal estate therein, of the same quality ° 
and duration and subject to the same conditions as his 
beneficial interest. 

“§ 5567. Every disposition of lands, whether by deed or 
devise, hereafter made, except as otherwise provided in 
this chapter, shall be directly to the person in whom the 
right to the possession and profit shall be intended to be 
vested, and not fo any other, to the use of or in trust for 
such person ; and if made to one or more persons, tn trust 
for or to the use of another, no estate or interest, legal or 
equitable, shall vest in the trustee.” 


4 


When afterwards section 5573 provided for the crea- 
tion of express trusts to be Maciel for any or either 
of the purposes specified in its five subdivisions, it 
certainly was not intended thereby, as to either of 
them, to sanction the creation of a merely passive 
trust, in which land should be conveyed to a trustee 

‘ simply to hold in trust for a cestui que trust indefinitely 
without any limits of time. 

For this would be absolutely to nullify sections 5563, 
5565 and 5567, and defeat the whole policy of the 
Statute, which was to abolish mere formal trusts, 
which separate the legal and equitable estate for no 
purpose that the law ought to sanction, by converting 
them into legal estates. 

Vid. N. Y. Reviser’s Notes, 5 Edmunds, N. Y. 
Stat. at Large, p. 320. 
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And when section 5568 provides that the preceding 
sectlons— 


‘‘Are not to be construed to prevent or affect the crea- 
tion of such express trusts as are hereinafter authorized 
and defined ”— 

the intention cannot be imputed to the Legislature 
of thereby permitting formal passive trusts to be 
created among the classes of express trusts thereafter 
authorized. Otherwise, the absurdity would be en- 
acted of recognizing and establishing a policy in one 
‘part of an act, and at the same time overthrowing it 
by the construction of another part. 
And it has been over and over again held in Michigan 
that such passive trusts have been expressly abolished. 
2 Howell's Sts. of Michigan, Secs. 5563- 
5572, supra. 
Burdeno vs. Amperse, 14 Mich., at p. 97. 
Ready vs. Kearsley, 14 Mich., — 228. 
Steevens vs. Karles, 25 Mich., 
Thompson vs. Waters, 25 ae rm 034. 


The precise point appears to have been directly 
and repeatedly determined in the Courts of Wisconsin. 
Referring to the above statute in a case in which 
Judge Paine of Wisconsin had received a conveyance 
‘as trustee” for three persons named, one-third to 
each, the trust not being otherwise expressed, the 
Court said: 
“That statute doubtless renders the trust which was 


thus created void, but it makes the deed operative to convey 
the leagl estate to the cesfui que trust, therein named.” 


Riehl v. Bingenheimer, 28 Wis., 84, 88. 


That case is identical with the present, and is abso- 
lutely conclusive. 

The case of White vs. Fitzgerald, 19 Wis., 480, 
485-488, is to the same effect. No question as to the 
propriety of, or necessity for, equitable relief was 
raised there. The Court said: 


“ What are called passive trusts are converted into legal 
estates in the cestuis que trusts. Thetrust we are consid- 
ering is a passive trust. If Upham had conveyed the 


*” 


Mm 


47 


land to Fitzgerald, expressing on the face of the deed that 
he was to hold one-half of it in trust for White, the latter 
would have taken the legal litle to one-half of the land.” 


The opinion on this point is exceedingly strong. On 
the questions raised in that case, and on which the 
Court passed, it gives the fullest support to our posi- 
tion. And this, together with the later and emphatic 
utterances of the same Court in Rieh/ vs. Bingenheimer, 
28 Wis., 84, 88; in Goodrich vs. The City of Milwau- 
kee, 24 Wis., 422, 429, and in Ruth vs. Oberbrunner, 
40 Wis., at pp. 263-264, can leave nu doubt as to the 
position of the learned Wisconsin Court on this sub. 
ject. 

The above extract from the opinion of the Court in 
White vs. Fitzgerald explains the precise state of affairs 
in the case at bar. For the present case it states the 
factsand thelaw. Here the alleged trust was created, 
if at all, by the contract and conveyance from Mason 
to Loring. The word ‘‘trustee,” as there used, com- 
plainant seeks to explain by the letters of June 18th 
and 19th, and, further, by parol evidence. But the 
trust itself must arise, if at all, out of the ferms of 
that contract and deed; and, admitting Palmer’s con- 
struction of the papers, in the language of the Court 
in the above case, he ‘* would have taken the legal title 
oe * * eae 

Indeed, the words of the statute itself are plain 
enough. 

Here, at most, Palmer alleges and seeks to prove 
that Loring is a trustee for him; that Loring took and 
held the property ix trust for him; nothing more. 
This will never do. There can be no such naked passive 
trust under the statute of Michigan. 

As Perry says: 

‘A use, a trust and a confidence is one and the same 
thing, and if an estate is conveyed to one person for the 
use of or upon trust for another, and nothing more is 
said, the statute immediately transfers the legal estate to 
the use, and no trust is created, although express words of 


trust are used. No matter what the intention of the par- 
ties may be, the intention of the citizen cannot control ez- 
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press enactments of the Legislature or positive rules of 


property.” 
i Perry on Trusts, § 298. 


It being, under the Statutes of New York, Michigan 
and Wisconsin, well settled that such passive trusts 
have been abolished, and that the whole legal and 
equitable éstate vests in the beneficiary, the trustee 
taking nothing, and that such was the principal object 
of the adoption of those statutes, it necessarily follows 
that the fifth subdivision of section 5573, providing 
for the creation of trusts for the beneficial inter- 
ests of third persuns, where the trust is ‘fully 
expressed and clearly defined upon the face of the in- 
strument creating it,” refers only to active trusts, 
where there is some function for the trustee, some 


active duty for him to discharge, and some limit of 


time expressed for the duration of the trust. 


This is well explained in Goodrich vs. The City of 


Milwaukee, 24 Wis., 424%, 429-431, where the Court 
says: 


‘* By the statute of ‘ Uses and ‘Trusts’ (Ch. 84, R. 8.) 
passive trusts are abolished, but active trusts are not. By 
passive trusts, as here used, we mean those which are ex- 
press or created by the words of some deed or other in- 
strument in writing, and not those arising or resulting by 
implication of law * * * Every express passive trust 
is abolished and the deed or instrument by which it is 
created, or attempted to be, /akes effect as a conveyance 
directly to the cestui que trust, in whom the legal title 
vests, and the trustee acguires no estate or interest what- 
ever. Such must be held to be the operation of sections 
3 and 5 of the Statute [$$ 5565 and 5567 Howell’s Sts. 


of Mich.] A conveyance of land from A to B, to 
the use of, or in trust for, C, the trustee having no 
active duties to perform, constitutes a passive trust, and 
the trustee fakes no title, but the same vests tmmediately 
and absolutely in the cestui que trust to the extent of the 
estate granted. 

‘* But that active trusts of whatever kind, provided they 
be such as were lawful before the passage of the statute, 
are not abolished by it, nor intended to be, but, subject 
to the limitations as to time * * * may still be 
created, is manifest by the fifth subdivision of the 
eleventh section [ Howell, § 5573], as also by section six 
[Howell, § 5568]. * * * The addition of that sub- 
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division to the four which precede it, and which are found 
in the Statute of New York, establishes, as it was un- 
doubtedly intended to do, a policy of this State, upon the 
subject of active trusts, entirely different from that which 
prevails in New York. It shows very clearly that no 

aS, active trusts were intended to be affected or abolished 

* * * but that any such trust may still be created 
when, in the language of subdivision five, ‘it is fully ex- 
pressed and clearly defined upon the face of the instru- 
ment creating it.’” 


The Court then adds, referring to the declaration of 
trust in that case, to sell, convey, lease, demise, or 
mortgage, and apply proceeds: 


“There can be no doubt that this was the creation of 
aun active trust, and, as such, valid under the Statute.” 


See also Ruth vs. Oberbrunner, 40 Wis., at pp. 
263-264, where the Court reasserts the same 
4 view, referring to the former case; and-— 
Dodge vs. Williams, 46 Wis., at p. 100. 
Smith vs. Ford, 48 Wis., 116, 133. 


it is clearly settled, as we have already seen, by 
the Courts in Michigan that every passive trust is 
abolished, and that the statute executes in the bene- 
ficiary, immediately upon the conveyance, the legal 
fitle to the estate in which such trust is attempted 
to be created. 
Ready vs. Kearsley, 14 Mich., 215, 228. 
Burdeno vs. Amperse, 14 Mich., 97. 
Steevens vs. Earles, 25 Mich., 44. 
Thompson vs. Waters, 25 Mich., 214, 234. 
Meth. Ch. of Newark vs. Clark, 41 Mich., at p. 
739. 


Even where a trust is created, in express terms, simply 
‘to convey’ to appointees or beneficiaries, it is held to be a 
passive trust, and the Statute transfers the legal title im- 
mediately, no conveyance from the so-called trustee being 
either necessary or proper. 

Matter of Winter, 34 N. Y., at p. 567. 
Clark vs. Davenport, 1 Bosw., at pp. 114-115, 
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And it is not pretended that Loring’s alleged duties 
extended even as far as that—'"to convey.” He was 
only to ho/d in trust. 

So that, if the complainant has succ ,eded in establish- 

ing the case made by his bill, he became the /egal owner, 
by a title actually and completely vested in him, of 
one-third of the lands in controversy, and, being such 
legal owner, he hada plain, adequate and complete 
remedy at law in an ejectment suit, and the present 
action, on the complainant’s own theory of the case, 
is obviously but an ejectment bill in disguise, and one 
which a Court of Equity ought not to tolerate or sus- 
tain. The bill does not ask for the establishment and 
enforcement of any active trust obligation on the part 
of Loring. It suggests no limit of time for the duration 
of the supposed trust, as expressly required by subdi- 
vision 5 of § 5573. It merely demands a conveyance 
of the legal title which, by the law of Michigan, upon 
the allegations of the bill, as construed by the com- 
plainant, the statute itself vested in him. The con- 
troversy upon the issues involves nothing but the 
legal title. So it appears by the pleadings, and so it 
appears by the decree. What the Court below has 
attempted to do by its decree, is to execute a passive 
trust, which the statute has said shall not exist, and, 
dispensing with the trustee and Courts of Equity in 
the premises, has itself executed. 

This is the legal effect of the trust as alleged, and 
as proved by the correspondence and the contract and 
deed to Loring, so far as any trust is proved thereby. 
Palmer expressly claims under the terms of this con- 
tract and this deed. He is therefore bound absolutely 
by their legal effect; and that effect cannot be contra- 
dicted by parol evidence. ‘* The name of the grantee 
is part of the deed.” A party cannot blow hot and 
cold. He- 


“ Cannot claim under the instrument without confirm- 
ing it. He must found his claim on the whole, and can- 
not adopt that feature or operation which makes in his 
favor, and at the same time repudiate or contradict 
another feature or operation which is contrary or adverse 
to it.” 


Jacobs vs, Miller, 50 Mich., at pp. 126-127. 
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The bill does not make a case for any particular 
equitable relief. It contains a prayer for an injunc- 
tion, but only in aid of the principal relief; and an in- 
junction was wholly unnecessary, because, as_ the 
original deed to Loring was to him ‘‘ as trustee,” who- 
ever took from him took with notice, and he could 
not convey away the title, for under the laws of 
Michigan he had none to convey. Palmer himself 
had it all. There was nothing to enjoin. The bill asks 
for noaccounting. It admits or suggests no lien in the 
defendants, and cannot, by any possibility, be tortured 
into a bill to redeem the property from any lien or to 
establish a lien. 

Rasdalls Adm’r vs. Rasdall, 9 Wis., at p. 394. 


It simply claims that the complainant is absolutely 
entitled to a conveyance of a third of the land, and 
demands that such a conveyance be compelled by the 
Court. So the answer claims no lien. It simply de- 
mands a dismissal of the bill, as showing no title or 
interest in the complainant. 

It is true that at the close of the principal proofs 
upon a hearing which turned out to be an interlocu- 
tory hearing, the Court did order a reference to a 
master to state an account between the parties, and to 
report thereon, upon the ground that it found the 
alleged trust to be, from the time of the making of 
the contract, a vested interestin the complainant, but 
subject to the payment by him of his full proportion 
of the purchase money and the interest thereon, 
which seems to have been rather to satisfy the con- 
science of the Court or of the complainant, for the 
defendant, neither by his answer, nor upon the hearing, 
claimed any such lien. At the close of the proofs, he 
simply asked that the bill be dismissed, as he had asked 
by his answer. But when the report of the master 
came in, it appeared that there Was nothing due and 
owing from the complainant to Loring; but that, on 
the contrary, Loring was indebted to the complainant 
at the date of the report in the sum of $527.52, to 
which report no exception was taken. 

See Decree, p. 447, 
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And thereupon the Court gave to the complainant 
the decree which he had originally asked, for a naked 
conveyance by the defendants to him of an undivided 
third interest in the property. , ex. 

The accounting was ordered simply to enable the 
Court to properly adjust the pr incipal relief, for, hav- 
ing found a trust in Palmer’s favor, subject to pay- 
ment for his interest, the Court necessarily felt bound 
to determine whether or not Palmer really owed 
Loring anything for that interest which the Court 
was about to order to be conveyed, before decreeing 
such conveyance. 

If these proofs had been taken, as they might have 
been, before the examiners, prior to the first hearing, 
the case would have stood upon that hearing exactly as 
it did upon the final hearing, and the judgment of the 
Court mnust have been the same as at the last—-that 
there was created, by the taking of the contract and 
the deed, a naked, passive trust for the benefit of the 
complainant, subject to no adverse claim or lien in 
respect to the premises in favor of the defendants ; 
nothing but a naked, legal title to be conveyed. And 
we submit that, inasmuch as the statute, on the facts 
of the case as alleged in the bill, and as finally found, 
had, if there was any trust intended, executed it in 
favor of the complainant, there was no jurisdiction , 
whatever, on the equity side of the Court, to hear and | 
determine the controversy, or to render a decree. 

The incident of taking proofs before a master as to 
the account, as a part of the hearing, to determine 
the subordinate question of fact, as to whether Palmer 
should pay to Loring anything for the one-third 
decreed to be conveyed, certainly does not give the 
Court jurisdiction in equity which it had not by 
the bill and by the facts of the case as finally as. 
certained. Upon the final hearing, when it ap- 
peared that there was no lien, the Court, even though 
finding that the property was intended to be conveyed 
to the defendant in trust for the complainant, should 
have dismissed the bill, because that very finding in- 
volved the legal conclusion that the title was already 


53 


absolutely vested, by force of the statute, in the 
complainant himself. 
As authority for these propositions, we need only 
refer to the following well-known cases : 
Hipp vs. Babin, 19 How., 271, 278. 
Killian vs. Ebbinghaus, 110 U. 8., 568, 573. 
Sullivan vs. R. R. Co., 94 U. S., 806, 811. 
Root vs. Railway Co., 105 U. §., 189, 212- 
215. 
Fussell vs. Gregg, 113 U.5., 550, 555. 


So it seems to be well settled in Michigan that the 
action of ejectment is the only action for the determin- 
ation of questions of legal title to land. The contro- 
versy cannot be carried into acourt of equity under 
any circumstances. 

Michigan Cent. R. R. Co. vs. McNaughton, 
45 Mich., 90. 

Kinney vs. Harrett, 46 Mich., 90. 

Cleland vs. Taylor, 3 Mich., 201-207. 

Hoffman vs. Beard, 22 Mich., at pp. 62 and 67. 

Hemingway vs. Griswold, 22 Mich., 78. 

Shaw vs. Chambers, 48 Mich., 355, 358 and 


S360. 


Indeed, the cases of Riehl vs. Burgenheimer, 28 Wis., 
84. 88, and Ruth v. Oberbrunner, 40 Wis., 239, 263, 
which involved precisely the same questions as those 
here discussed, were ordinary actions in ejectment. 
Questions of legal title only were held to be involved. 
Such is the case here, The matter would seem to be 
too clear for argument. 

The decisions already referred to clearly establish 
that this defect of jurisdiction in equity, now insisted 
upon, may be availed of at any staye of the proceed- 
ings, and may even be taken by the Court on its own 
motion, as it was in the leading case of Hipp vs. Babin, 
ul supra. 

See Killian vs. Ebbinghaus, 110 U. §., 568. 


The consideration of this question involves our con- 
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stitutional right to a trial by jury. This land is a part 
of the territory of the State ef Michigan, protected by 
its laws. There is now a controversy over the legal 
title, which those laws provide shall only be tried at 
law by ajury. This Court, in the present case, Is 
simply administering the laws of that State. 

Brine vs. Ins. Co., 96 U.58., at pp. 627, 633, 

et seq. 
Bendley vs. Townsend, 109 U.S., 665, 668. 


It is therefore bound to uphold our constitutional 
rights under those laws. It is seen, at a glance, that 
the present case, with its perjured and contradictory 
evidence, is one which justly and emphatically de- 
mands a jury trial. 


Third Point. 


Neither does the bill claim, nor the evidence establish, 


any trust in Loring by implication of law. 


(a.) No such trust is alleged or claimed upon the bill, 
nor was it claimed in argument in the Court below. 
But the learned Court itself appears to us to have 
confounded the rules of law applicable to the two 
wholly different subjects of express trusts and trusts 
by implication of law,and to have really implied a trust 
out of what was in fact,if it was anything,an imperfect. 
and, therefore, non-existent, express trust. By infer- 
ence from the conduct of the parties and from oral 
testimony, and from their former and present relations, 
the learned Judge has ¢mplied a trust, and called it an 
express trust. Out of the intention of the parties, 
imputed to them by him from all the circumstances, 
he builds up, by implication, what he calls an express 
trust, in the very face of the Statute of Frauds and the 
Statute of Uses and Trusts. His whole discussion of 
the matter is as follows : 
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After disposing of the oral testimony as to the con- 
versation at Houghton, in July, 1868, subsequent to 
the contract, by stating that if was not necessary to 
rely upon that, he says (Opinion hereto annexed, p. 87): 

« The correspondence and conduct of the parties, taken 
in connection with their previous dealings and the use 
of the word ‘ trustee,’ seems to me very clearly to justify 
the inference that Palmer was entitled to a third interest 
in these lands. It is true the bill does not set forth the 
exact interest held by each, but it is claimed that the 
purchase was infended to be upon the joint account of 
three persons, and in such case the presumption is that 
all are to be interested equally. It should be borne in 
mind that those parties have been dealing in lands for 
years, and that their custom was to be.equally interested ; 
that Palmer. in his letters of June i8 and 19, notifies 
Loring that he made the purchase, and that Loring, in 
reply, stated that he approved of it and joined him in it. 
I think this correspondence, taken in connection with 
the contract, is sufficient to show ‘hat it was the inten- 
fion of the parties that they should be jointly and equally 
interested.” — 


Evidently, he derives the supposed intention from 
the fact of their previous dealings. But intention is 
not enough to create or establish an express trust 
under the Statute of Michigan. It may have much 
to do with an zmplied trust. 

We therefore think it necessary, as the matter may 
be discussed, briefly to demonstrate that, as there was 
no express trust, such as is sought to be set up in the 
bill, so there are no facts in evidence out of whichan 
implied trust in Loring can be raised by the law. 


(b.). There being no resulting trust possible under the. 
Statutes of Michigan in favor of a party paying the 
consideration for a purchase of lands conveyed to 
another party, the only other trust that could arise by 
operation of law, or by implication of law, is by estab- 
lishing a case of fraud or mala fides in the original 
acquisition of the title. 

Lloyd vs. Spillett, 2 Atk., 150. Opinion of 
Lord LLARDWICK. 
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Breach of contract, disappointment of expectation, 
never can be made the basis of the creation of a trust, 
even by implication of law. In the present case, no 
fraud or bad faith is alleged in the bill; and on the 
argument below it was fully disavowed, as we presume 
it will be here. Indeed, the bill expressly shows that 
the taking of the contract and deed, as they were taken. 
was with the full assent of the plaintiff. Nor is there 
a particle of evidence in the case to the contrary. So 
that the title vested in Loring under the deed exactly 
as all the parties to the transaction intended that it 
should vest. This being so, even if there had been proof 
of an express promise by Loring, or if one can be im- 
plied from the evidence, that he should afterwards, 
upon terms or without terms, convey separate portions 
to Frue and to the complainant, a failure to do so on 
his part created no trust inhim and charged none upon 
the property. It seems to be clear, under the Statutes 
and decisions of Michigan, that the only protection for 
parties to such a transaction, where such is the inten- 
tion, is to take a written obligation to convey, ora 
declaration of trust. A paroi or implied promise 
amounts to nothing. 


As the Court Michigan has said : 


“In the purchase of the property in controversy, the 
transaction was with the consent of the defendants, who 
knew how the title was taken, and trusted entirely toa 
similar parol understanding, which would not avail them 
under our Statutes for any purpose.” 


Brown vs. Bronson, 35 Mich., 415, 418. 


Palmer could no more call upon Loring to convey 
the premises to him after having directed Mason to 
convey to Loring — 


‘* Because of his having had a right to take them him- 
self under the contract, than he could make the demand 
upon any stranger to whom he might have had them 
conveyed. . ‘The case is one of the purchase of lands by a 
party, who causes them to be conveyed to another instead 
of to himself. And, in such a case, unless the grantee 
gives back a declaration of trust or some contract to 
convey to the purchaser, he has a legal right to retain 
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what has been deeded to him. ‘There is no implied trus/ 
in favor of the purchaser.” 


Bumpus vs. Bumpus, 53 Mich., 349-350. 
Week vs. Bosworth, 61 Wis., at p. 85. 


Having expressly consented to and requested the 
acquisition of the title by Loring, Palmer cannot now 
complain. 

Sturtevant vs. Sturtevant, 20 N. Y., p. 40. 
Hunt vs. Roberts, 40 Me., 187. 


In truth, as the bill, and the testimony of all the 
witnesses, show, the origin of the claim that Loring 
took the property for the joint and equal benefit of 
the three parties, was in the oral interview at Hough- 
ton, in July, 1868, sworn to by Frue and Palmer, and 
not denied by Loring. The fact of that oral agree- 
ment was evidently deemed necessary by the draughts- 
man who prepared the bill, and by the complainant and 
his counsel upon the hearing, to develope and establish 
a trust in Loring for Palmer as to an equal third. 
There is no pretence of anything in writing to that 
effect before. And, presented in this light, the case is 
nothing but aparo/ trust; a trust created out of materials 
from which the law forbids it to be constructed; a 
promise, it may be called, to hold in trust; a promise 
to hold for the benefit of another. In other words, it 
is nothing but an agreement, void under the Statute 
of Frauds, which, in the eye of the law, is nothing. 

There being no circumstances of fraud in the case, 
no undue advantage imputed to Loring, except the 
holding of what it is claimed he had promised to hold 
for, and to convey to, another, the breach of such a 
promise, if he had been guilty of it, would be wholly 
insufficient to create a trust by implication of law. 
Nothing is better settled than that the breach of such 
an agreement, if made, the disappointment of such an 
expectation, if declared, without writing, affords no 
footing for a trust. Here we have no equitable cir- 
cumstance of any kind—no payment or part perform- 
ance by Palmer. In truth, as we ha\e shown, Palmer 
8 
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believed himself to be greatly indebted to Loring dur- 
ing this entire period (91-100; 81). 

It has often been held that when the legal title to an 
estate is procured through the means of an actual or 
constructive fraud, equity will give relief to the party 
defrauded by giving the estate the direction which it 
would have taken had the fraud not been committed. 
So it has been held that if a grantee or devisee obtain 


.a deed or devise by means of promises made to the 


grantor or devisor, to hold the land for another, this is 
sufficient to raise a trust in favor of the latter, on the 
ground of fraud, and that this may be proved by parol. 
Also, that where a party obtains the conveyance 
of property by abuse of confidence reposed in‘ him, 
he is converted into a trustee ex maleficio. Also, 
that a purchase in his own name, contrary to the in- 
tent of his principal, by an agent undertaking to pur- 
chase for his principal, converts the agent into a trust 
ex maleficco. Also, that where a person, profess- 
ing to be acting on behalf of a mortgagor or execution 
debtor, undertakes to purchase in the property at ex- 
ecution or foreclosure sale for the benefit of the debtor, 
and having thereby led the latter into relaxing his 
own exertions, and by this means procuring the title 
at less than its value, afterwards refuses to carry out 
his agreement, he shall be held in equity to be a trus- 
tee for the debtor. 

Story’s Eq: Jur., $$ 316, 33v, 333, 1254, 1265. 

2 White & Tudor’s Lead. Cas. in Eq. (Part 1), 

O62. 

Jenkins vs. Eldridge, 3 Story, 181. 

Baker vs. Whiting, 3 Sumn., 475. 

Wilcox vs. Morris, 1 Murphy, 116. 

Jenckes vs. Cook, 9 R. 1., 520, and many other 

cases. 


But this case has no relation to any of the cases 
thus referred to. ‘It has no element in common with 
them. It lacks the vital element that in all those 
cases has been held to serve as the foundation for a 
trust. The cases referred to, of which Ryan vs. Dox, 
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34 N. Y., 307, and Huawley vs. Rice, 40 Mich., 83, may 
be cited as leading examples, as illustrating the prin- 
. ciple there involved, are clearly distinguishable from 
a case like the present. 

In this connection, we refer the Court to a very re- 
cent case, heretofore cited, in the Supreme Court of 
Michigan, where the Court, after referring to the 
Statute of Frauds, requiring a trust in lands to be 
created or declared in writing, and to the statutes 
relating to trusts, providing that they shall be ‘** fully 
expressed and clearly defined upon the face of the in- 
strument creating” them, uses this broad and signifi- 
cant language, classing together these two enact- 
nfents, says : 

‘‘ Since the passage of the foregoing enactmenis in 
1846, no express trust has ever been allowed to be en- 
grafted by paro/ on a conveyance, but has uniformly been 
held to be void.” 


Shafter vs. Huntington, 53 Mich., 310, 315. 


The fraud or acts amounting to an abuse of confi- 
dence, from which the law will imply a promise, are 
those committed at the time of the purchase. No 
subsequent conduct ou the part of the purchaser can 
he made the foundation of a trust by implication of 
law. 


“ Subsequent covin will not answer any more than 
subsequent payment of the purchase money will convert 
an absolute purchase into a naked trust. The fraud, if 
any, 1s not ut the sale, nof in the promise, but in the sud- 
sequent breach, and that is too late. Such a trust can 
arise only from the payment of the purchase money, or 
from fraud in the purchase; fraud perpetrated by the 
grantee.” 

Kellum vs. Smith, 33 Pa. St., 158, 164. 
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| Perry on Trusts, § 133. 
Pickett vs. Durham, 109 Mass., 419. 


And again : 
“Tt may, in all cases, be assumed that when a promise 
is made to buy or to hold for another, confidence is in- 


vited and more or less reposed. So it is in every parol 
contract for the purchase of lands. But the Statute of 
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Frauds would be worse than waste paper, if a breach of 
the promise created a trust in the promisor which the 
contract itself was insufticient to raise.” 


rellum vs. Smith, 33 Pa. St., 158, 165. 
Philips vs. Hull, 101 Pa. St., 567, 575, 


The principle thus declared applies, whether the 
contract or other attempted creation of a trust be 
considered as void or ineffectual under the Statute of 
Frauds proper, or under the statute relating to trusts 
above referred to, which two statutes, as we have 
seen, are to be classed together as one. 

The cases of — 

Levy vs. Brush, 45 N. Y., 589, 596. 
Wheeler vs. Reynolds, 66 N. Y., 232; 1-237. 
Wood vs. Rabe, 96 N. Y., at p. 426. 


well illustrate the rule now under consideration. 


In Levy vs. Brush, the Court said: 


‘*“No case can be found where a contract has been 
taken out of the statute in favor of a party who had no 
existing interest in the property, who had done no act of 
part performance, who had parted with nothing under 
the contract, simply upon the ground that the other 
party was guilty of a fraud in refusing to perform his 
verbal agreement. ” . ° A party in no legal 
sense commits a fraud by refusing to perform «a contract 
void by its provisions.” 


And again in Wheeler vs. Reynolds, supra: 


“It is a mistake to suppose that parol agreements 
relating to lands are any more valid in equity than at 
law. They are always and everywhere invalid. But 
Courts of Equity have general jurisdiction to relieve 
against frauds, and where a parol agreement relating to 
lands has been so far partly performed that it would be a 
fraud upon the party doing the act, unless the agreement 
should be performed by the other party, the Court relieves 
against this fraud, and applies the remedy by enforcing the 
agreement. It is wot the parol agreement which lies at 
the foundation of the jurisdiction in such a case, but the 
fraud. So in reference to parol trusts in lands. They 
are invalid in equity us well as at law. But in cases of 
fraud Courts of Equity will sometimes imply a trust, and 
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will treat the perpetrator of the fraud as a trustee, 
ex maleficio, for the purpose of administering a remedy 
against the fraud. For the same purpose it will take the 
trust, which the parties have attempted to create, and en- 
force it; and in such a case the fraud, not the parol 
agreement, gives the jurisdiction.” 


In Wood vs. Rabe, supra, the Court said : 


“The fraud upon which the Court acts in such cases 
must be something more than that which in a moral 
sense arises from a mere breach of an oral agreement.” 


In Rasdall’s Adm. vs. Rasdall, 9 Wis., 379, it was 
said that the fraud, to create a trust in equity, must 
be something more than the mere breach of a parol 
trust, 


See also- 
Cobb vs. Cook, 49 Mich., 11. 


Sugden’s name is certainly sufficient authority for 
the following statement. Itis, however, well settled: 
‘‘ Where a man merely employs another person by 
parol as an agent to buy an estate, who buys it for himself 
und denies the trust, and no part of the purchase money 
is paid by the principal, and there is no written agree- 
ment, he cannot compel the agent to convey the estate to 
him, as that would be directly inthe teeth of the Statute 
of Frauds.” ! 
2 Sugden on Vendors (sth Am. Ed., 1873, by 
Perkins), 438. 


This cardinal statement of a doctrine,which seems to 
us to dispose of the present case, is relied upon 
as the foundation of the decision in two great lead- 
ing cases—- 

Smith vs. Burnham, 3 Sumn., 435, 459-471. 
Steere vs. Steere, 5 Johns. Ch., at p. 20. 


Bearing in mind, all this time, that itis impossible to 
consider this case, in this connection, apart from the 
oral interview at Houghton, Judge Srory’s language 
in the former case becomes very significant : 
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‘‘ Webster and defendant alone entered into the written 
contract with Black for the purchase of the lands. They 
alone were the parties to it. They alone at law have the 
legal rights growing outof it. How then does the plain- 
tiff make out any title or interest inthe contract? Itis by 
setting up a parol trust to the one moiety of the land pur- 
chased by the defendant by that contract under the parol 
agreement for the partnership ; that trust being one of 
the express terms of that agreement. 

‘I take it to be true also upon principle that if one 
person contracts by parol with another, that he will 
purchase an estate for the latter, and he purchases the 
estate and takes the conveyance in his own nameand pays 
for it out of his own money and not out of that of the 
other party, that will not create a trust by implication of 
law in favor of the other party.’ 


It is not sufficient to show by parol that one bought 
with his own money for the use of another, ‘‘ because 
that would be to overturn the Statute of Frauds.” 

Blair vs. Bass, 4 Blackf., at p. 545. 
Botsford vs Burr, 2 Johns. Ch., 405. 


—_ 


The case of Hunt vs. Roberts, 40 Me., 187, is hardly 
distinguishable from the present case. There two 
persons, the plaintiff and another, interested in a bond 
or contract for the conveyance of real estate, agreed 
by paroi with defendant that he should be interested 
in one-half by making the first payment, and, on ad- 
vancing money. to them for the payment for their 
moiety, he should hold title to the other half, as se- 
curity, on giving a bond to each to convey one-quarter 
to each on being reimbursed advances. Held: First, 
there was no trust expressed in writing; second, no 
money was furnished by plaintiff from which to im- 
ply a trust; and third, the title was not obtained 
by any fraud from which the Court could imply a 
trust, as the defendant held it by consent. 

Pickett vs. Durham, 109 Mass., 419, is a strikingly 
analogous case. 

There the plaintiff negotiated with one B. for 
the purchase of one-third of his interest in a certain 
gold mine. The defendant proposed to join him in the 
purchase, and the plaintiff assented. [A state of facts 
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identical with what is claimed by the complainant 
here.| Thereafter the defendant, learning of an ad- 
joining tract of sixty-one thousand acres which could 
be purchased, he and plaintiff entered into an oral 
agreement to purchase jointly this one-third interest 
and the tract of sixty-one thousand acres. In making 
the payments for the interest in the gold mine, defend- 
ant became indebted to plaintiff in the sum of $3,000, 
which sum it was agreed should be applied towards 
plaintiff’s share in the sixty-one thousand acres. There- 
after it was agreed that one S. should join them in the 
purchase of the larger tract, making their interest 
one-third instead of one-half therein. Then, in order 
to effect various arrangements with reference to this 
tract, it was arranged that defendant should take the 
whole title to himself. After obtaining the deed, de- 
fendant refused, upon demand, to convey to plaintiff 
his proportion. The plaintiff then filed a bill to en- 
force an alleged trust in his favor in this tract of sixty- 
one thousand acres. 

Here there is hardly a circumstance to distinguish 
the case from our own. But the Court said: 


“The law on this point is well stated by Mr. Perry in 
his recent work on ‘Trusts, § 133, in these words: 
‘The trust must result, if at all, a/ /heinstanté the deed 
is taken and the legal title vests in the grantee. No oral 
agreement and no payments, before or after the title is 
taken, will create a resulting trust, unless the transaction 
is such, at the moment the title passes, that a trust will 
result from the transaction.’ The defendant buys the 
estate with his own funds and upon his own credit, and 

' although it may be ex aequo et bono, he ought to allow the 
plaintiff to share in the advantages of the purchase, we 
think the Court cannot compel him to do so upon this 
bill without exceeding its lawful jurisdiction.” 


Referring to the circumstance that as a matter of 
fact the defendant was indebted to plaintiff, and had 
promised that the debt should represent a share, or 
part of a share of the purchase, the Court continues: 


‘The fact that the defendant was indebted to the 
plaintiff in the sum of $3,000, and had promised to pay 
him by a conveyance of an undivided share of a tract of 
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land which was to be purchased, ov had promised to pur- 
chase it on their joint account, would not be enough to 
make out a case in which it could be said that the plain~ 
tiff's money was used in the purchase, and that he was 
substantially a purchaser. ‘The refusal of the defendant 
todo as he had agreed is not enough to create a result- 
ing trust-—” 


The Court evidently using the term ‘‘resulting 
trust” in the sense of ‘‘implied trust.” 


And finally the Court added : 


“ We think that the testimony offered does not make 
out a frust by implication of law, or take the case out of 
Statute of Frauds.” 


And the bill was dismissed, with costs. 
See also Parsons vs. Phelan, 134 Mass.. 109. 


Finally, the decision of this Court in Howland vs. 
Blake, 97 U. 38., 624, 628, concurring with the case 
of Levy vs. Brush, 45 N. Y., 489, already referred to, 
and the prior leading case of Lathrop vs. Hoyt, 7 
Barb., 59, seems to render further discussion of this 
point unnecessary. There, there was an absolute 
conveyance taken with an alleged oral promise 01 
agreement to advance money and retain the premises 
until the rents reimbursed the grantee, and then to 
reconvey, the promisee having no interest in the lands 
beyond an alleged agreement with a former mortgagee 
similar to that just set forth. The Court held that the 
promisee had no such interest as would sustain such 
an agreement to— 


“Buy the property for his benefit, and to convey to 
him when required. Such an agreement is one creating 
by porol, atrust or interest in lands which cannot be 
sustained under the Statute of Frauds. -It is a naked 
promise by one to buy lands in his own name, pay for 
them with his own money, and hold them for the benefit 
of another. /¢ cannot be enforced in equity, and is 
void.” 


See particularly the emphatic expressions of this 
Court in—- 
Purcell vs. Miner, 4 Wall., 513, 517-521. 
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In Dunphy vs. Ryan, 116 U. 8., 491, A. orally 
agreed to acquire in his own name the title to a tract 
of land, and then to convey to B. an undivided part 
thereof. B. agreed to pay his proportionate part of 
the purchase money and expenses. Held, that the 
statute of frauds applied, and that no relief could be 
had either at law or in equity, the Court saying, 
through Mr. Justice Woops (p. 496): 


“A contract void by the statute cannot. be enforced 
directly or collaterally. J¢ confers no rights and creates 
no obligations as between the parties.” 


Again (p. 498): 


“The mere breach of a verbal promise for the purchase 
of lands will not justify the interference of a court of 
Kygu ity. There is no Sraud in such a refusal. The party 
who so refuses, stands upon the law, and has a right to 
refuse. Under the circumstances of this case the statute 
is us binding on a court of equity as on a court of law. 
If the mere refusal of a party to perform a parol contract 
for the sale of lands could be construed to be such a fraud 
us would give a court of equity jurisdiction to enforce it, 
the statute of frauds would be rendered vain and nuga- 
tory. The defendant knew, or ought to have known, that 
the statute required such a contract as the one he seeks 
to enforce to be evidenced by writing. ‘That he did not 
exact a contract in writing 1s fis own fault. Courts of 
equity are not established to relieve parties from the conse- 
GY uences of their Ol negligence or folly.” 


See also— 
Fischli vs. Dumarseley, 3 A. K. Marsh, 24. 
Randall vs. Howard, 2 Black, at p. 589. 
2 Reed St. of Fr., § 822. 
Moote vs. Scriven, 33 Mich., at p. 504. . 
Taylor vs. Boardman, 24 Mich., 287, 302. 


We are constantly to remember that it is impossible 
to consider the claim of this complainant in any other 
light than as absolutely depending upon, and arising 
out of, the oral conversations at Houghton, and the 
parol evidence as to former usage or dealings of the 
parties. The idea of a joint purchase for the parties 
can be created only out of those materials. As we 
9 
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have shown, again and again, so far as appears from 
the writings, it may have been either a purchase for 
Ossipee, or for Loring and Frue alone, but not a 
joint purchase in any sense. 

Here, as matter of fact, Loring made the purchase 
and assumed all the obligations, not for Palmer, but 
for himself, but with the expectation and intention 
that the others should come in and bear their shares 
of the burden, and his refusal to convey to the 


‘ complainant when the complainant had really refused 


to participate in the purchase by paying his share of 
the purchase money, not only constituted no trust, 
but no breach of any legal or moral obligation what- 
ever. 

Loring personally assumed the burden voluntarily, 
to accommodate Palmer and Frue as to their shares, 
hoping and expecting that they would relieve him of 
a portion in due time, that is to say, before the money 
had to be paid by the terms of the contract. Frue 
complied with the understanding, to a certain extent, 


and received his full share: allthat he asked, all that 


he expected, namely, all that he paid for. Palmer 
did not do so; confessed his inability to do so; and 
Loring was compelled to carry the whole, with the 
exception of what Frue had paid for. 

The complainant’s position is infinitely weaker than 
that of thecomplainant in Howland vs. Blake, supra, 
where, as we have seen, the Court used the following 
language, after holding that the promisee’s interest 
would not sustain the promise or agreement: 


“ Itis anaked promise by one to buy lands in his own 
name, pay for them with his own money, and hold them 
for the benefit of another. It cannot be enforced in equity, 
and is void.” 


As an example of a trust sought to be created out of 
somewhat similar circumstances in a recent case be 
fore this Court, see— 

Allen vs, Withrow, 110 U.5,, at p. 1389-140. 
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Fourth Point. 
~ In view of the long continued acquiescence of the com- 
i plainant in Loring’s disavowal of all interest on complain- 
ant’s partin the lands in controversy, and of complainant's 


gross and unexcused laches in the presentation of his claim, 
the Court, as a Court of Equity, should have dismissed 
the bill. 


(a.) The character of the property, as mining and specu+ 
, lative property, is a very leading consideration in re- 
: spect to the application of the doctrines of acquiescence 
and laches. It had been bought for $20,000 in 1868. 
The considerations moving to its purchase, as stated 
in the letters of Palmer, show that it was purchased 
for purely speculative purposes with a view of com- 
f pelling the Calumet and Hecla Company to purchase 
ox it from the Ossipee Company, or for a trade between 
the two companies. It was situated very near the 
famous Calumet and Hecla mines (72; 44-46). Its 
value was prospective, founded in the hope of develop- 
ments similar to those which had taken place on the 
| Calumet and Hecla property; just as all lands in im- 
mediate contiguity with mines in a state of develop- 
ment have a factitious and wholly speculative value 
from that circumstance. It might, in the course of 
years, develop into enormous value,. It might likewise 

‘ prove, on the other hand, to be utterly worthless. 
There was no circumstance certainly established, at 
the time of the purchase and the deed, to determine 
which course this property would take, whether it 
would prove to be another Calumet and Hecla, or as 
worthless as some of the other lands in which these 
parties were trading. In 187s, when Palmer was tes 
tifying (p. 8»), he thought it was worth $100,000, after 
a lapse of ten years from the purchase. From anything 
known about the property at the time of this purchase 
it might, in those ten years, have come to nothing. 
In dealings as to such a property the Court is governed 
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by wholly different considerations, where laches and 
acquiescence in a denial of title are invoked, from those 
which would apply in the case of property of estab- 
lished and permanent value, as improved farms and 
improved property in cities. 


(6.) The evidence shows clearly that all the parties con- 
cerned proceeded in their dealings in respect to this >: 
property as would ordinarily be expected in the case 
of property deemed precarious and hazardous as to its : 
value. 

Mason, the seller, contracting to let it go for $20,000, 
utterly declined to do so, except by a written agree- | 
ment which, providing for payments by instalments 
running through eight months, worked a strict and 
immediate forfeiture of all interest in the purchasers, 
and of all moneys paid on account, in case of default ¥ 
in any payment up to the last dollar. : 

The complainant, when the time for the final pay- 
ment came, recognizing at least his moral obligation 
to be ready with his share of the purchase money, and 
being unable to do so, tried his best to throw back at 
least one-half of the alleged interest of himself and 
Frue upon the seller; and the seller peremptorily re- 
fused to take it back. 

Loring, being thus placed in a predicament wholly 
against his will, brought about by the complainant and 
Frue, in utter disregard of their moral obligations to 
him, where he was obliged, in order to save the large 
amount he had already paid in for his share, to pay 
the balance of the purchase money out of his own 
means, concluded to do so, and did so on his own ac- 
count. In this unfortunate predicament, entailed 
upon him by the breach of faith, or at least by the 
misfortunes of the complainant, Loring could have no 
redress; at any rate no immediate redress; no cer- 
tainty of redress. He could look to the property, it 
is true. But the property, or the chance to acquire it, 
had not enabled the complainant to raise the money 
to pay for any share of it; although it is manifest | 
that he used his best endeavors to do so. And there- | 
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fore a resort to the property, as matters then stood, 
was a very poor reliance for Loring to get his money 
back. When it is seen what took place between 
the purchaser and Loring and Palmer in reference to 
Mason’s retaining a third interest, it is perfectly 
manifest that the prospect of a forced sale for the re- 
covery of his money was by no means a promising 
one for Loring. He had paid the money, as his 
answer states, in the expectation that Frue and Palmer 
would come in and bear their share of the burden. 
Now, except as to the $5,000 contributed by Frue, he 
was, contrary to the expectation and intention of all 
the parties, left in the lurch, with only the indefinite 
and precariously uncertain future of the property to 
which to look for his indemification. 

It was under these circumstances that he took the 
step upon which we rely as clear notice to Palmer that, 
if he had any idea of claiming an interest in the 
property, he must do it promptly, and must begin by 
coming forward with the portion of the purchase 
money proportioned to the share he claimed. When 
Loring wrote the letter of February 22, 1869, he, in his 
generosity towards Palmer, went far beyond what the 
law or justice or equity would require of him. He 
might have said that, as Palmer had left him in the 
lurch, and had failed and refused to participate in the 
purchase by furnishing his share of the purchase 
money, Which was the only condition of an interest 
for either party, he had been compelled to purchase 
and pay for the property on his own account. And 
if such notice had been given, certainly Palmer 
would, from the day of delivery of the deed, have 
been put upon notice to assert his claim, if he pre- 
tended to have any. Instead of doing this, however, 
Loring, by that letter, while clearly defining his view 
of his legal rights, so far yielded to courtesy as to say 
that if Palmer would be ready with a share of the 


purchase money by the 20th of March he would 


admit him to a share in the property as if he had paid 
before the taking of the title. The letter bears no 
other reasonable construction than this (p. 92-93). 
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(c.) We claim, in the first place, as to acquiescence, that 
if, on the receipt of this letter, Palmer had expressly 
replied that he acquiesced in the notice given, that 
response would have terminated all interest on his 
part in the land, if any he had before; and that there 
is nothing in the nature even of an express trust, 
where the title stands upon a deed, which does not 
disclose the interest of the cestuz que trust, to prevent 
a surrender or forfeiture of his interest by such a step. 

This, indeed, appears to have been clearly held by 
this Court in the case of 

Seymour vs. Frear, 8 Wall., 216— 


which was a case of an express trust, and where 
the holding was that a denial on the part of the 
trustee, ‘‘ that under the circumstances the trust 
subsisted any longer,” acquiesced in by the cestud que 
trust, would have terminated the right. If this be so, 
then the mode of the acquiescence, provided it be 
clearly proved and established by competent evidence, 
is wholly immaterial. What is to be ascertained is, the 
denial on the part of the party afterwards sought to he 
charged as trustee, of the trust relation, and a deliber- 
ate assent to that denial by him who afterwards claims 
to have been a cestué que trust. Now, we submit that 
the fact of Palmer's acquiesence in Loring’s disclaimer 
of all interest on his part is just as clearly established by 
the evidence here as if Palmer, in so many words, had 
written to that effect in reply. 


1. The fabrication of the fictitious replies to Loring’s 
letter of February 22, the letter of February 26, and 
the postscript of March 8, demonstrate that, when 
the day of trial came, Palmer knew that he had 
acquiesced. Fabrication of evidence, under such 
circumstances, is clear confession. We refer to the 
statement of the evidence with which we have pre- 
faced these points for the exact facts in reference 
to those fabrications. 


2. The actual reply made by Palmer was a substantial 
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acquiescence (see his letter of March 6, Exhibit J, 
p. 77). He does not, for one moment, directly or 
indirectly, question the perfect fairness and pro- 
priety of the position taken by Loring in his letter 
of February 22. He does not pretend that Loring’s 
position there taken was not in conformity with the 
expectation upon which all parties had gone into 
the enterprise. He does not pretend that there was 
any obligation on Loring’s part to bear his (Palmer's) 
share of the burden; or that there were any means 
in Loring’s hands to which he could resort for raising 
his share. He simply acquiesces and promises to do 
all he can, and deplores his miserable fortune which 
has led to his failure to respond. His words are: 
“ 7] shall do the best I can ” (p. 77). 


Then follows his letter of March 8 (Exhibit K, p. 
78), wherein, recognizing his own failure to par- 
ticipate, as had been intended, in the purchase, but 
that Frue had, to the extent of one-quarter, paid 
his portion, and so, and only so, was entitled to a 
share to that extent, he asks Loring to send hima 
statement that Captain Frue owns one undivided 
quarter interest in the 120 acres of 23, ‘‘as he has 
paid that amount.” And then, when Loring, in 
accordance with the request thus expressed, had 
sent him the declaration of trust in one-quarter in 
favor of Frue, he writes his letter of April 5, 1869 
(Exhibit 19, p. 95): 

* Your letter containing the 23 contract of March 
23d came to hand while | was away trom home. I have 
sent the contract to rue, who alone ts the owner of the 
undivided one-fourth of 23." 


And finally, in September, when on the 4th, 
by his letter of that date (Exhibit 28, p. 98), Lor- 
ing has written him enclosing his account of all 
transactions up to that time between them, which 


» 


contained no reference to section 23, saying: 


‘‘ My object in writing at this time is to forward 
copy of the accounts between us, made up to the Ist 
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of September, closing your individual account, having 
paid the last notes of yours outstanding on the 29th 
ult., passing the balance due on these to the other land 
account. I deem it all important to give you ample 
notice that this account mus/ be seltled at the latest 
period possible for me to wait: for it, on the first day of 
September, 1870.” 


Instead of replying in indignant terms, as he 
would have done if his present position were an hon- 
est one, *‘ Why, you are leaving unsettled the whole 
transction between us in relation to section 23. That 
ought to be included in my account; you have paid 
for my account one-third of the purchase money of 
that,” he simply replies by his letter of September 
18 (Exhibit 24, p. 99): 


“J shall try and come up to your views in making 
payment by September, 1870. L shall do all I can.” 


Surely, if Palmer had not understood himself to 
have acquiesced in the position taken by Loring in 
the letter of February 22, he would, in some one or 
other of these later letters, have whispered, at. least, 
some intimation to that effect. As he did not do so, 
it is perfectly clear that his present position is a 
most dishonest one. And if then he entertained 
the purpose of asserting, after the lapse of seven 
years, his present claim, he must then have been 
acting with the sole view of lulling Loring into the 
belief that he had abandoned all claim to the 
property. 


The fact alone of the lapse of nearly seven years 
ought, as we claim, to prevent any court of equity 
from entertaining the suit. But the lapse of seven 
years after the close of a correspondence so signifi- 
cant, so ¢nconsistant with the claim afterwards pre- 
sented, must, as we submit, be absolutely fatal. 
What act or word of Palmer can be pointed out 
from the day he received Loring’s letter of February 
22, 1869, down to the day of the commencement of 
this suit in December, 1875, that indicates the faint- 
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est idea on his part that he had,or intended to assert, 
any interest in the property? In fact, so convinced 
was the learned Court below by the overwhelming 
character of Palmer’s acquiescence, that it uses this 
language (Opinion hereto annexed, p. 94): 


* The evidence of acquiescence in Loring’s claim of for- 
Seiture is certainly strong. And iu a case where the 
evidence of the original creation of the trust was less 
conclusive, and the value of the purchase more doubt- 
ful, | should feel constrained to dismiss the bill upon 
that ground.” 


We suggest that the learned judge, when he 
implied that the value of the purchase was not 
doubtful, was influenced and misled by the subse- 
quent events in respect to the property, and had 
lost sight of that demonstration, which was fur- 
nished at the very point of time of the taking of 
the title by the ineffectual attempt of Loring and 
Palmer to put back upon the seller one-third of the 
purchase, of its doubtful character at that time as 
understood by all parties. 

With all deference to the learned judge below, we 
must submit also that the question of the strength 
of the evidence of the original creation of the trust 
has nothing whatever to do with the weight which 
must fairly be imputed to the evidence of acquies- 
cence. If there was evidence sufficient to establish 
the original creation of the trust the degree of 
its strength is of no moment, and cannot affect the 
question whether the interest so created has been 
abandoned by acquiescence, or the weight which is 
due to the evidence going to sustain that fact. 


(d.) Another conclusive argument to sustain our propo- 
sition, not merely of neglect to prosecute his claim, 
but of an intentionai acquiescence on the part of 
Palmer, is derived from the false excuses put forth hy 
him for not doing so. The strength of the maxim that 


‘‘who excuses himself accuses himself” 1s no- 


where more potent than in a case like this; and where 
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the party puts forth false excuses, the accusation 
which his doing so involves against him is tantamount 
to conviction. 


As we have shown in the statement of facts, all 
three of his excuses set forth in the bill are pretended 
and fictitious excuses, false in fact, inapplicable in 
substance. He falsely pleads that since the receipt of 
Loring’s letter of February 22d, or since the final 
payment for the property, he had had no dealings with 
Loring, and had ‘“‘ repeatedly attempted to procure an 
adjustment and final settlement of his account with 
him, but has been unable to doso.” Every word of this 
suggestion is false in letter and in spirit. The dealings 
between them continued to a much later date; and the 
correspondence continued down to the end of the year 


1870. Instead of repeatedly attempting to procure an. 


adjustment and final settlement of his account, he had 
never made any attempt in that direction. He had 
shunned and shirked, on the contrary, repeated and 
constant attempts of Loring to make him pay up. 
Loring had even sued him in 1871 for the balance of 
his account, and finally discontinued the claitn, believ- 
ing him, as he asserts in his answer, to have been in- 
solvent and not worth suing. 

His second pretended excuse rests in the fact of 
Loring’s suit, and he would have had the Court 
infer from his allegation of this fact,.in his bill, that 
this suit commenced by Loring had something to 
do with his present claim, or that it might have been 
made the footing for an assertion of that; whereas the 
contrary expressly appears. And the letter itself, of 
February 22, 1869, is proof positive that on the receipt 
of it he was notified that Loring intended that, unless 
he paid at the date there indicated, Loring should hold 
the lands against him by an adverse possession, claim- 
ing absolute title. 

Thecomplainant could have meant nothing else than 
this when he said that-—— 


“While your orator had for a long time feared that 
said Loring was intended to cheat and defraud him out 
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of his interest in the lands, he had no evidence thereof 
until July last past, when he learned of the deed executed 
by Loring to Welch.” | 


The complainant and his counsel demonstrate, by 
these false excuses set forth in the bill, that they knew 
there was something to excuse; that they knew that 
the intent of the compiainant to abandon his interest, 
if any he ever had, was directly involved, and that a 
failure on their part, at the outset of the litigation, to 
state some plausible reasons for a contrary position, 
was absolutely necessary to save their bill from imme- 
diate dismissal. 

We have not, then, a case of mere laches, mere 
neglect to prosecute a claim, and so letting it become 
stale, it having been once asserted; but, on the con- 
trary. the case of a party who never, from the outset, 
asserted any claim. And when, at the beginning, his 
adversary, the party afterwards sued, expressly noti- 
fied him that he denied all interest on his part, he 
formally acquiesced in the denial, and then, on the top 
of that, reasserted his acquiescence by every day’s sub- 
sequent delay to sue. 

To all this must be added the speculative and pre- 
carious nature of the property involved, as intensify- 
ing at least the moral, and, as we believe, the legal, 
effect of the acquiescence, and of each successive 
year’s delay. 

We beg now to call the attention of the Court to 
some of the authorities applicable to this question of 
acquiescence and laches. 

The case of Russell vs. Miller, 26 Mich., 1, has many 
features in common with those of the case at bar; and 
the Court said, on the effect of delay in prosecuting 
the claim intervening after acts inconsistent with the 
existence of the disputed claim; 


“The delay in appealing to the Courts for redress, 
when his [complainant’s] alleged rights were daily de- 
stroyed or perilled’ before his eyes, would not only go far 
to cut off any right to resort to a court of equity for 
relief, but connected with other facts, confirms the defense 
and contradicts the theory on which he relies. 
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“Up to the time of filing the bill complainant has very 
persistently omitted to take any sleps that an honest 
claimant would find it ineumbent on him to take 
in support of hisright. We can only account for the 
present bill by the great value of the property and the 
facility of proving, after this long interval, hearsay state- 
ments and admissions, without the whole circumstances 
on which their just interpretation depends. 

‘‘The testimony showed many such statements, which 
if truly reported and not looked at in the light of the sur- 
rounding facts, would go far towards making out a pur- 
chase for the firm [here joint purchase}. But the acts of 
the parties are stronger than their words, even when 
freshly reported. And, throughout the case Miller [here 
Loring] appears to have acted Openly as proprietor of 
what was in his own name, and Russell has done the re- 
verse, and acted as owners do not act. ‘The theory of the 
defense [a purchase by defendant, with option tothe others 
to come in if they chose| is the most natural, and is, we 
think, in harmony with the preponderance of testimony. 
These controlling facts are very clearly made out” (26 
Mich., pp. 20-21). 3 


Finally the Court adds: 


‘The case has impressed ‘us very strongly with the 
wisdom of the rule which will not let parties sleep on 
their equities, and with the danger of disturbing titles 
on ancient hearsay and gossip ” (p. 21). 


See also— 
Pierce vs. Pierce, 22 Northwest. Rep., 81, 86 
(Sup. Ct. of Mich.). 


Even if Palmer had written and sent, as he did not, 
the alleged letter of February 26, and the alleged post- 
script of March 8, asserting his claim, it would not 
have obviated the effect of his subsequent laches. 

“The mere assertion of a claim, unaccompanied by any 


act to give effect to it, cannot avail to keep alive a night 
right which would otherwise be precluded.” 


The complainant should pursue his claim promptly- 


“ Not by empty words merely,” and he cannot “ play a 
game at which he alone risks nothing.” 
Clegg vs. Edmonston, 8 De G. M. & G., 787, 
810 and 814. 
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This defense of laches applies to all cases coming 
before a Court of Equity, whether they relate to ex- 
press trusts, or to any other head of equity jurispru- 
dence. It is wholly independent of any considerations 
of a release, forfeiture, or surrender of the trust or 
obligation, and of the statute of limitations. It is a 
doctrine of equity procedure ; applies at all times and 
to all subject matters; is, withal, the most beneficient 
instrument of justice in the hands of the chancellor; 
and always derives special potency when it is aided, as 
here, by strong evidence of intentional acquiescence, 
as distinguished from mere negligence in prosecuting 
a claim and allowing it to grow stale. 


And, as this Court said, quoting Judge Srory 
(Story’s Eq. Jur., § 1284): 


“ Hence it is an established rule with courts of equity, 
independent of any staiute limiting the time in which 
suits can be brought, that they will not entertain stale 
demands. 

“If there be a clear breach of trust by a trustee; yet if 
the cestui que trust or beneficiary has for a long time 
acquiesced in the misconduct of the trustee, with ull 
knowledge of it, a court of equity will not relieve him 
but leave him to bear the fruits of his own negligence or 
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infirmity of purpose.’ 
Hume vs. Beale’s Ea’tr’x., 17 Wall, 336, 348. 
See also Seymour vs. Freer, 8 Wall at p. 216. 


It is well said by a learned Court with reference to 
the defense of laches in a case where the trust rela- 
tion had been repudiated to the knowledge of the 
cestui que trust, a case since cited with high approval 
by this Court: 


“This is upon a principle of staleness of demand, a de- 
fense which 1s peculiar to courts of equity, and may be 
made available as a defense without being specially 
pleaded. (ross laches on the part of the cestui que trust, 
according to well established principles of equity juris- 
prudence, debars any relief at the hands of a court of 
equity. Jf a beneficiary sleep on his rights, with a full 
knowledge of a clear breach of trust or other misconduct 
on the part of the trustee, he will be left to bear the fruits 
of his own negligence or infirmity of purpose. 
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“This doctrine of staleness in a demand will often 
authorize a court of chancery to refuse relief to a com- 
plainant in many cases where no statute of limitation 
applies. It is founded in its origin upon a sound public 
policy, which has a just regard for the preservation of the 
peace of society. It is of the utmost moment that there 
should be some end of lawsuits, an unreasonable en- 
couragement of which is disastrous to the welfare of any 
government. Hence, reasonable diligence in the asser- 
tion of one’s rights in the courts is properly exacted, not 
less than the exercise of conscience and good faith.” 


Nettles vs. Nettles, 67 Ala., 599, 601, cited 
with approval in Philippi vs. Philippe, 115 
U.8., 151, 157. 


In Philippi v. Philippe. supra, it was held that 
time begins to run from the time when the repudia- 
tion of the trust comes to the knowledge of the bene- 
ficiary. This is well settled. In that case the ques- 
tion was more particularly as to when the statute of 
limitations begins to run. The rule, however, is the 
same in both cases. 

Again this Court has said: 


“If the case, as it appears at the hearing, is liable to 
the objection, by reason of the laches of the complainant’s, 
the Court will, upon that ground, be passive and refuse 
relief. Every case is governed chiefly by its own cireum- 
stances; sometimes the analogy of the statute of limita- 
tions is applied; sometimes a longer period than that 
prescribed by the statute is required; in some cases the 
statute time is sufficient, and sometimes the rule is ap- 
plied where there is no statutable bar. Jt is competent for 
the court to apply the inherent principles «f its own sys- 
tem of jurisprudence, and to decide accordingly. 

“* A court of equity, which is never active in giving re- 
lief against conscience or public convenience, has always 
refused its aid to stale demands, where a party has slept 
upon his rights and acquiesced for a great length of time. 
Nothing can call forth this court into activity but con- 
science, good faith, and reasonable diligence. Where 
these are wanting, the court is passive and does nothing. 
laches and neglect are always discountenanced, and 
therefore from the beginning of this -jurisdiction there 
was always a limitation to suits in this court’ (Smith vs. 
Clay, Ambler, 645).” 


Sullivan vs. Portland, é&c., R. R. Co., 94 
U.S., 806, 811-812. 
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Although the statute of limitations does not apply 
to a given case— 


“4 court of equity applies the rule of laches according 
to its own ideas of right and justice. 

‘The law of laches, like the principle of the limitation 
of actions, was dictated by experience and is founded in 
a salutary policy. The lapse of time carries with it the 
memory and life of witnesses. the muniments of evidence, 
and other means of proof. The rule which gives it the effect 


ore . prescribed is necessary to the peace, repose and welfare of 
mn d i 
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society. A departure from it would‘open an inlet to the 
evils intended to be excluded. 
Brown vs. County of Buena Vista, 95 U.5., 
157, 160-161. 


(Where a delay of about ‘hree years was held sufficient 
to defeat the claim. ) 


Again: 

“ Courts of equity, acting on their own inherent doc- 
trine of disconraging. for the peace of society, antiquated 
demands, refuse to interfere in attempts to establish a 
stale trust, except where the trust is clearly established, 
or where the facts have been fraudulently and success- 
fully concealed by the trustee from the cestut que trust.” 

Godden vs. Kimmel, 99 U.S., 201, 211. 
Ger. Am. Seminary vs. Kiefer, 43 Mich., 105, 
112. 


The mining and mining-property cases, which we 
hold to be especially applicable to the case at bar, have 
established a law unto themselves. 

It is a well-settled rule that, in considering the ques- 
tion of laches— 


‘* We must take into account both the nature of the 
right which is claimed and of the property in which it is 
claimed.” 

Clegg vs. Edmonston, 8 De G. M. & U., 787. 


And this Court has also said: 


‘The question of acquiescence and delay may often 
be controlled by the nature of the property which is the 
subject of litigation.” 

Hayward vs. Nat. Bk., 96 U. 5., 611, 617-618. 
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The subject of litigation in this last case was Calu- 
ment and Hecla mining stock. It, therefore, has a 
very strong bearing on the present case. Less than 
four years was there held to bar all claims in a Court 
of Equity. 

Again, this Court has said that the rule of diligence 
is peculiarly applicable to speculative property, 
‘* which is liable to large and constant fluctuations in 
value.” 

Grymes vs. Sanders, 93 U.S., 55, 62. 


In a similar case, it was said: 


‘* ‘This is a mineral property, a property therefore of a 
mercantile nature, exposed to hazard, fluctuations and 
contingencies of various kinds, requiring a large outlay, 
and producing, perhaps, a considerable amount of profit 
in one year, and losing it the hext. It requires, and of 
all properties, perhaps the most requires, the parties inter- 
ested in it to be vigilant and active.in asserting their 
rights. ‘This rule, frequently asserted by Lord Eldon, is 
consonant with reason and justice.” 

“ Here is a mineral property, the subject of great un- 
certainty and fluctuation. After its character has been 
established with much difficulty, after a period of nine 
years, during which they rendered no assistance to the 
concern, a claim is brought forward by those who are now 
willing to share in its prosperity. It appears to me, that 
although this is a case to be decided in equity only, * 
* * it is impossible to say (consistently with my views 
of what are the principles of this Court), that the plain- 
tiffs can be assisted.” 

Prendergast vs. Turton, 1 Y. & C., Ch. at 
pp. 110 and 111 (affd., 13 L. J., Ch., 268). 
See also— 
Earnest vs. Vivian, 33 L. J. Ch., 513. 
Evan’s Appeal, 81 Pa., St., 278 (a delay of 
four and a half years). 


So in Pollard vs. Clayton, 1 Kay & J., 462,480, a 
delay of eleven months in filing a bill for specific per- 
formance of a contract relating to a fluctuating com- 
modity, like coal, was held to be too long, and to be a 
bar to 'reliet. 

In Twin-Lick Oil Co. vs. Marbury, 91 U. S., 585, 
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588, 592-593, a delay of four years in filing a bill to 
set aside a sale and assert a claim to an interest in cer- 
tain oil lands, was held a bar. This Court said, speak- 
ing of mining property: 

“ The fluctuating character and value of this class of 


property is remarkably illustrated in the history of the 
production of mineral oil from wells. Property worth 


al thousands to-day is worth nothing to-morrow, and that 
: which would to-day sell for a thousand dollars as to its 
fuir value, may, by the natural changes of a week, or 

the energy and courage of desperate enterprise, in the 


| same time, be made to yield that much every day. The 
injustice is, therefore, obvious, of permitting one holding 
tie right to assert an ownership in such property to vol- 
untarily await the event, and then decide, when the dan- 
ger which is over has been at the risk of another, to come 
in and share the profit. 

‘‘While a much longer time might be allowed to assert 
this. right in regard to real estate, whose value is fized, 
on which no outlay is made for improvement, and but 

little change in value, the class of property here consid- 
ered, subject to the most rapid, frequent and violent fluc- 
tuations in value of anything known as property, requires 
prompt action in all who hold an option whether they will 
AS share its risks, or stand clear of them.” 


In Rule vs. Jewell, 18 Ch. D., 660,a lying-by and delay 
of sta years, was held fatal, Kay, J., saying: 

‘‘ Whether it is called abandonment or estoppel seems 
to me to be indifferent. If it were necessary to call it 
abandonment, I would be quite prepared to hold that 
what was tuken in this case [a lying-by for over six years} 
amounts to abandonment between the plaintiffs and thier 
coadventurers of any interest in this concern.” 

See also Prendergast vs Turton, 1 Y. & C., 
4 Ch. 98, supra. 


The contention that Palmer’s acquiescence in 
Loring’s claims, set forth in Loring’s letter of Feb- 
ruary 22, amounts to an abandonment or forfecture 
of rights on the part of Palmer finds full support in 
the two cases last above cited. 

See also— 

Allen vs. Allen, 47 Mich., 74, 79. 
Pratt vs. Cal. Mining Co., 9 Sawyer, 354, 
364-367. 
11 
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Harlow vs. Lake Superior Iron Co., 41 Mich., 
583, 589 


te 


Haff vs. Jenney, 54 Mich., 511, 514. 


It is no answer to the applicability of these mining 
cases to say that in this case the value of the property 
has not subsided, but, on the contrary, has greatly in- 
creased. The law of laches is not determined by the 
result. It depends, as has been seen, in great degree 
upon the nature of the property, and it cannot be 
denied that this property was, in its nature, of the 
most precarious and uncertain value. During nine 
years that elapsed from the date of the purchase until 
Palmer, upon his examination upon the trial, testified 
that it was worth $100,000, there is no evidence what- 
ever as to the value of the property at any time. By 
the fortunate circumstance of its contiguity to Calu- 
met and Hecla, its value was finally developed and es- 
tablished; but it might just as well have gone the 
other way. It is the uncertainty, not the result, which 
constitutes the reason of the rule. Indeed, the fact of 
an increase in value is a reason for applying the rule. 
If it were not for the increase, we never should have 
heard of this suit. 

The defense of laches was set up in Welch’s answer 
(p. 39); but this was not necessary in order to enable 
us to take advantage of if. 

The Court below appears.to have seriously erred on 
this subject; for the learned Judge says (Opinion here- 
to annexed, p. 95): 


‘* But another complete reply to the claim of laches is, 
that no such defense is set up in the answer.” 


Laches, however, need not be pleaded. 
Sullivan vs. Portland, &c., R. R. Co., 94 U. 
S., 806, 811-812. 
Nettles vs. Nettles, 67 Ala., 599, 601. 
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Fifth Point. 


We submit, therefore, with confidence, that the defense 
is completely established, that the position of the defend- 
ant is proved to have been not only sound in law, but that 
he has done all, and more than all, that justice and equity 
could have required of him, and that, after the complainant 
has gone back upon ali his moral obligations in the 
premises, and has left the defendant to bear the whole 
burden of the adventure, he cannot, after having volunta- 
rily acquiesced in that settlement of it for over seven 
years, at the end of which the property has come to be of 
great value, be heard ina Court of HKquity to assert his 
present claim, and that, as the bill should have been dis- 
missed 


The decree appealed from should be reversed, with costs, 
and the cause remanded, with directions to dismiss the 


bill. 


JOSEPH H. CHOATE, 
Of Counsel. 
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Mich., 
OPINION OF THE CouRT BELOW. 


Brown, J.—The facts connected with the purchase of 
these lands are substantially as follows: From about the 
year 1854, the defendant Loring, complainant, and said 
Frue, had been jointly interested in the purchase of 
mining lands in the Lake Superior region, in the for- 
mation of mining companies, and in the holding and 
selling of mining stocks; from the year 1865 their respective 
interests in the joint investments had generally been equal; 
and that it had been the custom for defendant Loring to 
hold titles to the property and stocks belonging to the three 
parties jointly; that Loring, who appears to have been a 
man of large property, resided at Boston, Frue at Hough- 
ton, and Palmer at Pontiac, but the latter spent much of 
his time in the Lake Superior country. It also appeared 
that the three were jointly interested in a copper mine 
called the ‘‘Ossipee,” whose lands were in the immediate 
vicinity of the lands on section 23. 

Mr. Palmer, the complainant, being in the Lake Supe- 
rior region in June, 1868, discovered the value of this land, 
and that it could be bought at what he considered a great 
bargain; he saw Mason, the owner, who _ resided 
at New York, but was then on a visit to Lake 
Superior, and negotiated a purchase of the land, 
the entire terms of which were agreed upon, 
and a memorandum drawn up for signature in ‘*‘ which 
Palmer and Frue, or Palmer and associates,” were named 
as graptees; but Mr. Mason desired the contract to be 
drawn up in accordance with a form he had before used in 
like transactions, and which contained very strict terms of 
forfeiture in case of failure to make payment as prescribed 
in the contract. He had none of these forms with him; 
and, as he was in haste to get home, it was arranged be- 


tween him, Palmer and Frue, who was also present, that. 


on his return to New York, Loring should see him, and 
attend to the execution of the contract on behalf of the 
vendees; and if Loring should be absent, or decline or fail 
to attend to it, so that this could not be accomplished, that 
Mason should draw up the contract on his blank form, in 
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accordance with the terms already agreed upon between 
him and Palmer, and return the same to Palmer at Hough- 
ton, to be executed. 

This purchase was planned originally by Palmer and 
Frue for the purpose of putting the lands into the Ossipee 
Mining Company, of which they and Loring were principal 
owners, or using them in the interest of that company, In 
exchange with the Calumet and Hecla Company for other 
lands adjoining the Ossipee. Loring was not present at 
this interview; and it does not appear that he knew any- 
thing about these lands or that they were for sale. Indeed, 
the inference is strong that he did not, except as he was 
informed of it by Palmer’s letters, after Palmer had com- 
pleted his negotiations with Mason for its purchase. 

On June 18th, Palmer wrote to Loring that he had bought 
the lands for $20,000, $5,000 down; $7,500 in six months, 
and $7,500 in eight months, with seven per cent. interest 
on the last two sums. He says: 


‘« He will then send you the contract, and I want you 
to see it carried out in all respects. Mason agrees, if you 
are away, or do not do this, he will send it to me to do 
und carry out, as I have agreed.to do. Mr. Mason has 
given me his word, in presence of Frue, that all this shall 
be done as he agreed, and that I shall, having the land, 
make his word as good as his deed. ‘There was not time 
to do this before Mason left, and [ want you to treat him 
in this matter without doubting him at all.” 


He further describes the land, and assures Loring of its 
great value. 

On the following day he wrote him again at greater 
length, but substantially to the same effect. 

On the 22d he telegraphed Loring that he had paid the 
$5,000 for him, and asked him to pay the same amount to 
Mason, and execute the contract. The $5,000 was, in 
fact, paid by Frue for Loring, upon a purchase made by 
Loring of what is called in the evidence ‘“‘the Adams 
front.” On June 27th Loring telegraphed to Palmer, 
stating that the contract was closed, and that he started 
for the lake that day. 

In reply to Palmer’s letters of June 18th and 19th, he 
swears that Mr. Loring wrote him, approving the purchase, 
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stating that ‘‘he was very much pleased with it, and that 
he joined us in the purchase.” 

Loring did not go to New York to meet Mason, as was 
contemplated ; but Mason drew up the contract in form 
and signed it, enclosed it in a letter to one Perkins, a 
broker at Boston, with the name of the vendee left blank. 
Upon the payment of the $5,000 to Loring, Perkins wrote 
in his name as vendee—‘‘ Elisha T. Loring. Trustee.” 

Complainant's theory with regard to this case is, that at 
the time the contract between Mason and Loring was ex- 
ecuted, he acquired a vested interest in an undivided third 
of these lands. Upon the other hand, defendant’s theory 
is, that he never acquired such interest, but that it was 
expected that he might become interested to the extent of 
one-quarter, by the payment of that proportion of the 
purchase price. , 

I find no evidence tending to support the latter theory, 
unless it be contained in Loring’s letter of February 22, 
1869, in which he notifies complainant that if he wishes 


** to secure for himself ” an interest in these lands, it would . 


be necessary for him to remit his proportion of the cost 
prior to the 20th of March. But this language is neutral- 
ized by his letter of February 3d, in which he expresses 
the hope that Palmer would find some one to make pay- 
ment for him, so that he could *‘ retain’ for himself an in- 
terest in 23. I lay no stress upon the particular words 
employed in either case. 

The main question is, whether there is sufficient testi- 
mony to support the former theory that Loring took the title 
to a portion of these lands in trust for Palmer; and if so, 
what proportion’ The contract, and the subsequent deed 
from Mason to Loring, ranto ‘ Elisha T. Loring, Trustee.” 
Whether that is sufficient to let in parol evidence of the 
character and extent of the trust, and the name of the 
cestuz que trust is, at least, a matter of doubt. In 
Railroad Company vs. Durant, 95 U. S., 576, it was 
said that under a simliar deed running to the 
grantee ‘* as trustee,” without stating for whom or 
for what purpose he is trustee, parol evidence was 
admissible to establish the fact. This case came up from 
Nebraska, where the statute upon the subject of trusts is 
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precisely the same as ours; but no allusion is made by the 
Court in the opinion to the statute, and it is said it was 
not called to the attention of the Court in the brief of the 
appellant. But, in reply to this, it may be said that the 
learned judge would not have used the language he did if 
he had not supposed there was such a statute in existence; 
for, at common law there was no doubt that such a trust 
might be proved by parol. I have no doubt that he as- 
sumed that there was such a statute in Nebraska, as there 
is in almost every State in the Union, requiring express 
trusts to be manifested or proved by writing; and that the 
decision must have been made in view of sucha statute. 
There is no doubt whatever that the designation of a 
grantee in a deed as trustee is sufficient to put a subse- 
quent purchaser upon inquiry. 

Shaw vs. Spencer, 100 Mass., 382. 

Bancroft vs. Consen, 13 Allen, 50; 14 Allen, 

YS. 


Perry on Trusts, sec. 814. 


But J find no other case holding that parol testimony is 
competent to explain the use of this word to the extent in 
which it is said to be admissible in Railroad Company vs. 
Durant. : 

If such evidence be competent here, it removes, in my 
mind, all doubt in regard to the nature of this transac- 
tion, when taken in connection with the letters. 

In an interview between Palmer and Loring at Hough- 
ton, held in July following the execution of the contract, 
the matter of consolidating the land with the Ossipee lands 
was discussed, and Loring was opposed to it. In this con- 
versation he stated that they owned the land jointly, and 
would hold it. In this and subsequent interviews, not denied 
by Loring, the matter was referred to, and aithough at one 
time Loring endeavored to put off Palmer with a part of 
the Adams front purchase, he subsequently retreated from 
that, and assumed that their interests in this land were 
joint. 

But it is not necessary to rely upon this testimony. The 
correspondence and conduct of the parties, taken in con- 
nection with their previous dealings and the use of the 


88 


word ‘‘ trustee,” seem to me very clearly to justify the 
inference that Palmer was entitled to a third interest in 
these lands. It is true the bill does not set forth the exact 
interest held by each; but it is claimed that the purchase 
was intended to be upon the joint account of three persons, 
and, in such case, the presumption is that all are to be 
interested equally 

Washburn on Real Property, 642. 

Freeman on Co-tenancy, sec. 105. 
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Lindley on Partnership, p. 573. 


It should be borne in mind that these parties had been 
dealing in lands for years, and that their custom was to be 
equally interested ; that Palmer. in his letters of June 18th 
and 19th, notifies Loring that he had made the purchase, 
and that Loring, in reply, stated that he approved of it, 
and joined with them in it. I think this correspondence, 
taken in connection with the contract, is sufficient to show 
that it was the intention of these parties that they should 
be jointly and equally interested. | 

But it is argued that, under our statute, which requires, 
not as in the English statute and those of other states, that 
the trust shall be ‘‘ manifested or proved” by writing, but 
that it shall be ‘‘ fully expressed and clearly defined upon 
_ the face of the instrument creating it,” the trust must be 
manifested in the instrument by which the trustee obtains 
title; in other words, that the trust must be created by this 
instrument, or, at least, in a formal declaration of trust, 
and that we cannot look at the correspondence of the 
parties or their subsequent admissions to establish the 
trust. Whether the use of this peculiar phraseology 
changes the law in relation to the establishment of trusts 
materially, is at least a subject of doubt. In one case, in 
Maine, it was assumed that it did; in one or two, in Wis- 
consin, it was assumed that it did not; but in neither of 
the States does the question seem to have been directly ad- 
judged. 

In Jenkins vs. Eldridge, 3 Story, 264, and in Uran vs. 
Coats, .09 Mass., 581, it was intimated, if not expressly 
decided, that the words created and declared were equiva- 


ly 
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lent to manifested and proved; and such is also the opinion 
of the Court in Pinnock vs. Clough, 17 Ver., 588. The 
word ‘‘created” certainly conveys to the mind a 
very different impression from the words ‘‘ manifested ” 
or *‘ proved,” and the distinction is clearly stated in Forster 
v. Hale, 3 Ver., 395. At the same time a strict adherence 
to the grammatical construction of these words might re- 
sult in great injustice. Upon the whole, it seems to me 
that the werd ‘‘created,” as used in the statute, need 
not apply to the instrument under which the trustee 
takes the legal title, but may apply to any instrument 
or writing from which the terms of the trust may 
be gathered; and that, in construing such writing, 
all the surrounding circumstances may be considered. 
The language of section 4124, C. L. subdivision 5, 
taken in connection with 4718, indicates to my mind very 
clearly that no formal legal document is required to 
establish a trust, but the same may be said to be created 
by any instrument which manifests or proves if. 

The allegation in paragraph 3 of the bill, that Loring 
sold stocks of complainants to meet the second and third 
payments upon the contract, 7s not supported by the testi- 
mony. ‘There is no question but that the first payment of 
$5,000 was made by Frue. Before the second payment, in 
December, Palmer had an interview with Loring in 
Boston. He testifies that at this time the question of 
raising the funds to meet the December payment was 
talked of, and it was suggested that Palmer should sell 
certain smelting stock belonging to him, but standing in 
Loring’s name, for this purpose, and that he made such sale 
for $15,000, the first payment of which, $5,000, was sent 
to Loring at New York on the 18th of December, the very 
day that the payment to Mason fell due. It is, however, ex- 
pressly denied by Loring that there was any such suggestion 
that this smelting stock should be sold to meet the Mason 
payment; but, on the contrary, it was sold for another 
and distinct purpose—to meet Palmer’s notes indorsed 
by Loring, which were then falling due. At this time, 
and for some time before, Palmer was indebted to Loring 
on account, and Lormg had indorsed his notes for quite a 
large amount, and one of these notes, for $5,000, was to 
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fall due “December 21st, and another one for like 
amount on the 3d and 6th of January. On No- 
vember 25th Loring wrote to Palmer, suggesting 
the maturity of his notes, and asking how he was 
to provide the means to meet them. He also suggested 
that he should raise all the money possible before leaving 
for the East, by a sale or mortgage of his property, and 
that he come by the way of Waterbury before coming to 
Boston, and see what he could do in the sale of his smelt- 
ing stock. The stock was sold and deposited to the credit of 
Loring in the bank,and Loring applied the amount to 
Palmer’s credit upon his general account, apparently with 
his knowledge and assent, at any rate without objection 
from him. Accounts were subsequently rendered, showing 
these credits, and no corresponding charge for the money 
paid upon the Mason contract, and no question was ever 
made by Palmer as to their correctness in this particular. 

From this time Palmer never intimated that anything 
more had been paid by Frue and himself, or either of 
them, than the $5,000 already mentioned. Loring writes 
him February 3, 1869, urging him to raise money for the 
purpose of making the payment to Mason about falling 
due, but Palmer makes no response. Loring writes again 
on the 22d of February, after having made the payment 
to Mason, stating clearly that as yet but one-fourth had 
been paid by anybody but himself. In his reply of Feb- 
ruary 26th Palmer does not deny this. So, too, in his 
postscript to the letter of March 8th, he does not claim any 
such payment previous to this time, but directs Loring to ap- 
ply any means in his hands belonging to Palmer to that pur- 
pose. So in'the letter to which this postscript was annexed, 
he states that Frue has paid for one-quarter, without 
claiming or intimating that he had paid anything himself. 

These facts show conclusively that no portion of the 
$15,000 received from the sale of the smelting stock was 
applied to the Mason purchase ; but, on the contrary, it 
was applied fa Palmer’s general account, and that such ap- 
plication was not objected to by Palmer. 

With regard to the sale of the Hecla stock, the proof %s 
no less clear that it was not applied upon this purchase ; 
although, if the postcript to the letter of March 8th was 
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actually sent and received by Loring, it would have be- 
come his duty to make such application. In regard to this 
postcript there is a conflict of testimony most difficult to 
reconcile. Palmer swears that it was written upon a dif- 
ferent sheet of paper from the main letter, but was en- 
closed in the same envelope. His daughter, however, who 
made and preserved a copy herself, thinks it was sent in 
a separate envelope; but Loring swears unequivocally that, 
although he received the letter, he did not receive the post- 
script. Jt seems somewhat singular that, when the post- 
script was of so much more importance than the main 
letter, it should not have been the first thing that occurred 
fo Palmer in writing it, and have been incorporated in the 
letter, enstead of being a mere afterthought, as postcripts 
usually are; but, without imputing any perjury to the com- 
platnant or his daughter, 1 cannot find that the posteript 
was ever received, Loring’s reply of March 16th makes 
no mention of it, as it assuredly would have at once, if 
received. 

Loring also denies that he received Palmer’s alleged 
letter of February 26th, in a memorandum of which, pre- 
served by Palmer, he says: 

‘‘T have been willing to unite in any plan to mutually 
uid us, but failing in this, | cannot consent to lessen my 
interest in section 25. 


As Palmer’s recollection of this letter is very indistinct,and 
Loring explicitly denies receiving it, / must assume also that 
this 1s not proved. In his letter of March 6th Palmer advises 
Loring that he had better sell the one hundred shares of 
Hecla, and also expresses a wish that he should sell. two 
thousand shares of Ossipee at five dollars, ‘‘ with the land 
in 23, Ossipee ought to sell.” If his postcript was actually 
sent, as stated, it seems a little singular that in this letter 
no reference whatever is made to applying the sale of these 
stocks to the Mason purchase. In his reply tothis letter, un- 
der date of March 16th, he alludes to Palmer’s payments that 
had fallen due on the 8th and 12th, and says that he is in- 
clined to the opinion that necessity will compel him to 
follow Palmer’s suggestion and sell Hecla stock before the 
month is out; and in his letter of the 23d he announces 
the sale at $80. 
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“Tn accordance with your suggestion of March 16; and 
the same will appear to your credit in your account, soon 
to be forwarded, made up to April Ist.” 


In reply to this, April 5th, Palmer says he is glad he sold 
it; desires him to sell some Ossipee also; but makes no 
claim that it should have been credited upon the Mason 
purchase. In his account, subsequently rendered, the 
$8,000 received from the Hecla is placed to Palmer’s credit, 
but no charge made for payment upon the Mason pur- 
chase, and this account was never objected to. 

IL am satisfied, therefore, beyond all doubt, that com- 
plainant’s case against Loring its not strengthened by 
virtue of any money paid upon the purchase. 

But finding, as I have done, that an interest in an undi- 
vided portion of these lands vests in Palmer at the time of 
his purchase, the question still remains as to the amount 
of such interest. Palmer swears they were’to be equally 
interested, and | have already intimated such to be my 
own opinion. But Loring swears, that, at the time of the 
contract, he expected Frue and Palmer each to have one- 
quarter on paying his proportionate part of the purchase. 
What there was to induce this expectation does not ap- 
pear. ‘There is not a particle of testimony tending to show 
it, until the declaration of trust was executed in March, 
and transmitted to Loring. It seems that, in the latter 
part of the winter, Frue became distrustful of Loring, and 
thoroughly alarmed lest he should lose the amount already 
invested in the purchase. Notwithstanding that both he 
and Palmer testify most explicitly that each was to havea 
third interest, he seems to have been willing to accept a 
quarter, as representing the portion of the money paid by 
him, and in Jannary he wrote to Palmer that he had lost 
confidence in Loring in consequence of the sale of the 
Calumet stock; that he was afraid that he should lose the 
$5,000 he had already paid on section 23, and wished him 
to obtain from Loring an acknowledgment that he had 
paid it. Accordingly, in his letter of March 8th to Loring, 
Palmer asked him to send a stateinent that Frue owned an 
undivided quarter, ‘‘ as he has paid that amount.” In re- 
ply to this, and under date of March 16th, he forwards to 
Palmer the Mason contract, with an indorsement, which, 
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unexplained by parol testimony, for brevity, indefinite- 
ness, and obscurity, may safely challenge comparison with 
any other instrument to which my attention has been 
called: 
“ Boston, March 16, 1869. 
‘* Whereas, Thomas F. Mason has deeded to E. T. 
Loring, in trust, the lands described in the within docu- 
ment, and received therefur in payment the sum men- 
tioned therein, with the interest ; therefore be it known, 
that, for value received, I hereby acknowledge that C. H. 
Palmer or William B. Frue, one or either of them, jointly 
or separately, are the owners of an undivided one-fourth 
part of said lands; and that I hereby obligate myself, 
heirs und executors, to account to said Palmer, or his 
assigns, for one-fourth part received for the lands in 
question, whenever a sale shall be made of the same. 
‘*ELIsHa T.-LORING.” 


But considering this declaration in connection with 
Palmer’s letter of March 8th, it seems to me entirely clear 
that it was intended simply to secure a quarter interest to 
Frue, and that Loring promised to account to Palmer, or 
his assigns, because he did not really understand whether 
Frue or Palmer, as between themselves, were to have this 
interest. 

The acceptance of this declaration and of the deed exe- 
cuted in pursuance of it, would undoubtedly preclude 
Frue from claiming a further interest. But I do not see 
that Palmer is thereby affected. He notifies Frue of his 
receipt; states that ‘* Loring mixes the quarter bought at 
Houghton by you with my interest, and seeks to put me 
off with a quarter interest when the property shall be 
sold.” The receipt of this declaration does not operate 
upon Palmer by way of estoppel, since Loring took no step 
in reliance upon it. And, while it was undoubtedly en- 
titled to some weight as evidence, it is very largely out- 
borne by the other testimony in the case as to the under- 
standing had at the time the purchase was made. I! look 
upon this declaration simply as a compromise accepted by 
Frue to secure his portion for the money paid. It results, 
therefore, that Palmer obtained a vested interest in a third 
of these lands. 

Has this interest ever been abandoned, extinguished, or 
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forfeited ? Loring, in his letter of February 22d, notified 
Palmer distinctly that, ‘‘ If he wishes to secure his in- 
terest in the lands it will be necessary for him to remit 
his proportionate consideration prior to the 20th of March.” 
As I have already said, there was no payment ever 
made by Palmer upon this contract; and it will be neces- 
sary to consider whether the rights of the cestuz que trust 
can thus be terminated. The law is well settled thata 
person cannot be charged as trustee simply bynotice. Mr. 
Perry, in his excellent and useful work on trusts, says, 
section 77: 

‘‘ Ifa trust is once effectually created by parol, it can- 
not subsequently be revoked or altered by the party creat- 
ing it; for it is governed by the same rules that govern 
trusts created by writing.” 


The cases cited sustain this position. See also to the 
same effect: 

Swinburne v. Swinburne, 2 

2 Wash. on Real Prop., 507 


be N.  & DO >, 572, 

So, in enumerating the various methods in which a 
trustee may be discharged (section 921), such as by the 
expiration or execution of the trust, by decree of a Court, 
by agreement of the parties, by virtue of a power in 
the instrument, by death or substitution, by a sale of the 
property or conveyance of the parties, no mention is made 
whatever of a discharge by notice. In my opinion this 
land could only be relieved of the trust by a foreclosure 
of the complainant’s rights, or by his assent to its ex- 
tinguishment. 

Maxwell v. Fisher, 34 Mich., 138. 


The evidence of acquiescence in Loring's claim of for- 
feiture is certainly strong; and in acase where the evi- 
dence of the original creation of the trust was less 
conclusive and the value of the purchase more doubt 
ful, I should feel constrained to dismiss the bill upon 
that ground. At the same time, silence is not necessarily 
proof of acquiescence: Palmer undoubtedly considered 
the purchase of great value; he seemed very anxious to 
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avoid a quarrel with Loring; but the testimony is clear 

that, up to the 22d of March, he was willing to make any 

sacrifice to preserve his interest. He may have thought 

he was foreclosed by his non-payment at that time; but I 
am satisfied that his acquiescence was not voluntary. 

. Nor do I think the complainant has been guilty of such 

v laches as should disentitle him to relief. If the Statute of 

Limitations is applicable, it did not begin to run until March 

20, 1869 (Perry, sec. 864). Each case must be determined 

by its own circumstances; and it is difficult, if not impos. 

sible, to lay down any general rule (Perry, 869). That 

public convenience will not allow old and stale claims to 

be investigated, when many of the parties and witnesses 

are dead, or their memories impaired, or their vouchers 

lost, for none of these obstacles exist here. ‘Trusts have 

frequently been enforced after a much greater length of 

» time; and there does not seem to me to be any valid reason 

in this case for saying that the complainant’s rights are 


“ib barred. But another complete reply to the claim of laches 
is that no such defense is set up in the answer. 
Hunter v. The Town of Marlboro, 2 W.& M., 
19Y. 


Brown v. Jones, 2 Gall., 477. 
The Platina, 21 Law Rep., 397. 
2 Pars. on Ship, 363. 


| think he is entitled to a decree upon the payment to 
Loring of his proportion of the purchase money, and any 
balance that may be due him upon his general account. 
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The amended bill is in the Record, p. 23 et seq. 

The substance is, that prior to June, 1868, Palmer, Frue, 
and Loring were and had been engaged in joint operations 
in mining lands and stocks in northern Michigan. 

[n that month Palmer, in Michigan, ayranged with one 
Mason of New York to buy from Masow, the joint account, 
a part of section 23. The price and terme were agreed 
upon—$20,000. A draft of contract was made for the 
sale, but Mason preferred to use a form of his own in New 
York, but engaged to dispose of the property on the terms 
stated. Palmer then wrote Loring of the contract with 
Mason, enclosing the draft, and requested Loring to com- 
plete it. That Loring completed it, Frue furnishing $5,000 
as a first payment; and-Loring wrote Palmer accepting 
the proposition, and stating he had made the contract with 
Mason. ‘The contract is set out, and obliges Mason to 
convey to Loring as trustee. 

That afterwards, on meeting of the three parties, the sub- 
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ject was orally discussed and the large value of the pur- 


chase recognized, in respect of which, however, further 
sums up to $20,000 were yet to be paid. 

That Palmer provided funds in various ways, and espe- 
cially out of stocks and other properties in the hands of 
Loring, for his share of the purchase-money, and that Frue, 
paying no more than this first $5,000, finally settled with 
Loring and took a conveyance of one-quarter interest: in 
the property. That Loring, out of the funds of Palmer and 
his own, paid Mason the’ full purchase-money and took a 
conveyance to himself. That Loring, being thus in funds 
and undertaking to get all the benefit himself possible out 
of the purchase, on 1fth March, 1869, endorsed on the 
contract a statement that Palmer or Frue were owners of 
an undivided quarter of the lands, and agreeing to account 
to Palmer or his assigns for a quarter part thereof. ‘That 
this acknowledgment was turned over to Frue as repre- 
senting precisely the money he had at first paid in. (Rec- 


ord, pp. 23 to 50.) 


The answer admits, in general, the previous transactions 
of the parties, and that Loring held stocks, &c., in his own 
name as trustee for Palmer and Frue in their operations, and 
that Palmer, in June, 1868, did agree with Mason for the 
purchase of the lands with the expectation that Loring 
would become interested therein together with Palmer and 
Frue. That Palmer wrote Loring and requested him to 
enter into a written agreement with Mason for the com- 
pletion thereof. That sundry correspondence passed, but 
that many of the letters were destroyed in the Boston tire, 
whereby he cannot state whether there was any definite 
understanding in relation to the several interests. But that 


in consequence of the correspondence, and growing out of 


it, Loring did make the contract with Mason set out in the 
bill, and personally engaged to pay Mason the agreed price 
of $20,000. He denies the oral conversation alleged to 
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have taken place afterwards regarding their interests in the 
lands, but admits that it was the expectation that Palmer and 
Frue were to be interested in the purchase upon their pay- 
ing their proportion of the purchase-money. He denies 
that he had funds or securities in hand to pay Palmer’s 
proportion of the price, which was on time, but adtnits that 
he sold various stocks and securities of Palmer held by him 
as trustee to large amounts, but alleges that they were ap- 
plied to general indebtedness of Palmer to himself in their 
transactions. He alleges that he notified Palmer that he 
must furnish more funds, or all his interest in the purchase 
would be lost, and that Palmer did not furnish the funds. 
And he therefore claims to hold the whole land as against 
Palmer (Record, p. 33 to 37). 

The answer was traversed and the proofs taken. ‘These 
proofs consist of the testimony of Palmer, Frue, Loring, 
and Mason and sundry letters between the parties. They 
are sutliciently set out and referred to in the principal 
brief. They demonstrate, with very little contradiction 
betweeu the parties, that the enterprise of purchasing this 
particular land was intended and expected to be for the 
joint account of the three persons named. ‘That Frue fur- 
nished $5,000 at the beginning, and that the assets of Pal- 
mer in the hands of Loring were to be used and devoted, 
so far as necessary, to the payment of Palmer’s one-third 
share of the purchase-money to Mason. ‘That Loring did 
realize on these various assets, and did complete the pay- 
ments to Mason, and without Palmer’s knowledge or con- 
sent did take a conveVance from Mason to himself alone 
and afterwards settled with Frue by conveying to Frue 
one-quarter of the property, and then conveyed, without 
consideration, the residue of the estate to Welch and other 
defendant. 

The Cireuit Court, on the pleadings and proots, decreed 
that Palmer was entitled to one-third of the property and 
that Loring was a trustee for Palmer to that extent, and 
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directed an accounting of tbeir transaction in order that 
whatever balance might be due to Loring in tbe transac- 
tion should be paid. 

The accounting was had, and on a final report of the 
master (Record, pp. 440 to 447 inclusive) it appears that, 
including the payments of Palmer’s share of the purchase- 
money to Mason, there ‘was still due to Palmer $1,094.19, 
without interest being computed on the accounts. This 
report was not excepted to and was confirmed. (Record, 
p. 447.) 

It thus appears that during the time of these transactions 
Loring had in his hands and control as agent and trustee 
for Palmer ample funds with which to pay Palmer’s share 
of the purcbase-money for the land. 

The only question, then, is whether the admission in the 
answer of Loring and the written correspondence between 
the parties and the contract with Loring as trustee is 
sufficient to prove a valid trust in respect of the land of 
which Palmer. so finally took a conveyance from Mason to 


himself. 


The trust may be proved by any species of written evi- 
dence, and does not require any formal declaration or in- 
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strument. (49 Mich. Rep., p. 39, Compo v. Jackson Iron 
Co. See, also, notes to vol. 2 Howell’s Annotated Statutes 
of Mich., p. 1447.) 


IT. 


The prior operations of the parties and the fact of the 
trade with Mason for this land being made by Palmer and 
Frue, and Loring being asked by letter and telegraph to 
complete the purchase, and his doing so and taking the 
contract of Mason to himself as trustee, and his admission 
in his answer that he did so on this state of written com- 
munication, demonstrated that a trust was intended and 
created in him by writings. 

The only point really made by Loring was that Palmer 
did not furnish his share of the purchase-money, and that 
he (Loring) had, therefore, the- right to appropriate the 
land to himself for this cause alone. 

This point was insisted on before the accounts were 
taken. Now, an account being taken, it appears that 
Loring had in his own hands funds of Palmer all the time, 
subject to his control, more than adequate to satisfy all 
Palmer’s one-third of the purchase-money. ‘This is now 
demonstrated by final report of the master, not excepted to. 
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The contract of Loring, as trustee, with Mason to con- 
vey to Loring in trust the land is in itself a full and suff- 
cient declaration of the trust; and parole evidence is ad- 
missible to ascertain who the beneficiaries were (95 U.58., 
p. 576; R. R. Co. v. Durant, 100 U.S., p. 56; Cowell v. 
Springs Co). 


IV. 


Section 5571, Howell’s Statutes of Michigan, (sub-section 
9,) declares that : 


“The preceding seventh section shall not extend to 
sases where the alienee named in the conveyance shall 


have taken the same as an absolute conveyance in his own 
name without the knowledge or consent of the person 
paying the consideration, or when such alienee, in viola- 
tion of some trust, shall have purchased the lauds so con- 
veyed with moneys belonging to another person.” 


Now in this case there is no contradiction in the answer 
or evidence that the purchase was expected and intended 
to be on joint account of Palmer, Frue, and Loring; and in 
such case it is clear that Loring should have taken the 
contract from Mason to convey to all three. But without 
the knowledge of Palmer or Frue, Loring took the con- 
tract to himself, as trustee, without naming in the contract 
the other beneficiaries. 

Afterwards, when having money enough of Palmer’s 
to pay more than all of Palmer’s share, he took a deed 
directly to himself without the knowledge or consent of 
Palmer. In so doing he brought himself directly within 
section 5571 of Michigan Statutes, and became a trustee 


for Palmer ex maleficio. 
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V. 


Whatever may have been the difficulties when the de- 
cree was made below, before it appeared, as it now does, 
that Loring had suflicient funds of Palmer’s to pay his 
share, there can be now none whatever, for there was in 
the hands of Loring sufficient funds of Palmer’s to supply 
his whole share of the consideration to be paid to Mason 
for the land, and so there could have been no fault or 
laches whatever on the part of Palmer. And as it is ad- 
mitted in the answer and proved by the papers, there was 
at first a lawful trust, duty, and obligation on the-part of 
Loring, that trust would continue until Loring could get 
rid of it by showing a failure of duty or laches by Palmer. 
This is confessedly negatived by the master’s report, show- 
ing that all Palmer’s funds were in Loring’s hands and at 
his disposal, and that he has in fact, keeping all the ac- 
counts himself, more than enough of Palmer’s money to 
pay for Palmer’s one-third interest in the land so to be 
acquired. 


VI. 


It Loring, in this state of cireumstances, took the actual 
and legal conveyance from Mason directly to himself per- 
sonally, and not in trust, (which does not distinctly appear 
in the papers,) then, within the express provision of the 
Michigan statute, Loring’s conduct was a fraud upon the 
rights of Palmer, and is capable of being redressed by the 
method contained in the decree below. 

Geo. F. EpMUNDs. 
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Michigan 


CHARLES H. PALMER, Mee 
in Lequtty. 


Complainant and Appellee. 


BRIEF FOR COMPLAINANT AND APPELLEE. 


This is a bill to have a trust decreed and enforced in 
favor of complainant, Charles H. Palmer, to the extent of an 
undivided one-third interest in 120 acres of land in Section 
3, in Houghton County, Michigan. The trust is asserted 
to have arisen out of certain dealings between complainant 
and defendant Loring, connected with the purchase of said 
land from one Mason, and defendant Welch is made a party 
because he holds the legal title by virtue of a voluntary con- 
veyance from said Loring, in trust for Loring and his two 


sons. 
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Dec.*20th, 1875. The original bill was filed and 
process issued. (Record, pages 1 to 12.) 

Feb. Ist and Sth, 1876, The defendants appeared. 
(Record, pages 15-16.) 

Feb. 25th, 1876. The defendants separately de- 
murred to the bill. (Record, pages 17 and 18.) 

Dec. 17th, 1877. The demurrer was sustained. 
(Record, page 22.) 

April Sth, i878. The amended bill was filed. 
(Record, pages 23~33.) 

June 24th, L878. The defendants separately 
answered. (Record, pages 33-39.) 

July 19th, £878. Replications were filed. (Rec- 
ord, pages 39-40.) 

Nov. 27th, 1878, to Feb. 17th, 1879. Proofs 
were taken. (Record, pages 41 to 117.) 

April 19th, 2ist and 28th, 1879. The case 
was heard and argued. (Record, pages 120-1.) 

May 23rd,i879. Decree was granted, declaring that 
defendant Loring received the said lands in trust for himself, 
one William B. Frue and the complainant, subject to the 
payment by complainant of his full proportion of the pur- 
chase price and interest thereon, and that defendant Welch 


took the title charged with and subject to said trust: and 
directing an accounting between complainant and said 
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Loring, covering all their dealings with each other, and that 
complainant pay into court any sum found due and owing 
from him to said Loring, and that upon such payment the 
defendants release and convey to complainant an undivided 
one-third interest in said lands. (Record, pages 123-4.) 


July 7th, 1879. Sworn accounts were filed by each 
party with the Master to whom said cause was referred for 
said accounting; that of Loring showing complainant in- 
debted to him, including the cost of one-third of said land, 
interest, taxes and care thereof, in the sum of $51,916.64 
(Record, pages 135 to 138); that of Palmer showing Loring 
indebted to him over and above the cost of said one-third ot 
said land, interest, taxes, etc., in the sum of $504.87, besides 
the value of certain stocks belonging to him and in Loring’s 
hands. (Record, pages 130 to 134.) 


July Vist to Bist, 1879. Loring was examined at 
length upon his account before the Master in Boston, and 
the depositions there taken occupy pages 138 to 313 of the 
printed record. 


Dec. 16th, 1879. Loring moved the Court to open 
the decree and for leave to submit further proofs on the 
filing affidavits of himself and one 


merits of the case 
Horatio Bigelow. These affidavits are found on pages 125 
to 127 of the printed record. 


Mar. Lith, 1880. Said motion was argued (Record, 
page 129); and March 15, 1880, the same was denied. 
(Record, page 129.) 


May 2 ith, 2880. Loring asked and obtained leave to 
file an amended account, making affidavit that there were 
many errors in his prior sworn account. This amended 
account decreases his claimed balance to $27,503.01. (Record, 
pages 313 to 319.) 
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May LSth, 1880, to Mar. 30th, ISS. Further 
proofs were taken on the accounting. (Record, pages 
322-420.) 

April 17th, 1882. The Master filed his report and 
formal statement of the account, without computing interest 
or striking any balance. (Record, pages 429 to 435.) 

April 17th and I8th, ESS. To this report both 
parties excepted in writing as to certain of the items. 
(Record, pages 435 to 438.) 

May 3rd and 4th, 1882. These exceptions were 
argued before the Court and decided. (Record, page 438.) 

Sept. 16th, 188%. The counsel for the respective 
parties entered into a written stipulation, which was filed in 
the cause (Record, page 439), and which specifies in detail 
how the Master shall state the account, in accordance with 
the decision of the Court on the aforesaid exceptions. 


Sept. 23rd, 1882.. The Master filed his report and 
statement of the account “upon the basis of the decision of 
the Court,” upon the exceptions to his prior report. 
(Record, pages 440 to 446.) The statement of the account 
in this final report shows a balance in favor of complainant 
of $527.52. after charging him with the one-third of the full 


cost of the land, with interest, taxes and all expenses of 
care thereof. It does not take into account 500 shares of 


Kearsarge stock, still held by Loring, as he _ himself 
swears, in trust for Palmer, the cost of which is charged in 
said accounting to Palmer at $2.66 per share, making the 
aggregate amount of $1,333.33, and interest thereon from 
February Ist, 1867, with annual rests. 

To this final report of the Master and statement of the 
account no exceptions were filed by either party. 


Oct. 30th, 1882, Final decree was rendered, which 
recites the prior decree, the reference to the Master to make 
and state the account, the filing of his report, the filing of 
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exceptions thereto, the argument of said exceptions, the 
decision of the Court thereon, the re-reference to the 
Master to restate the account in accordance with such 
decision, the filing of. the Master’s report restating the 
account accordingly, finding Loring indebted to complain- 
ant in the sum of $527.52, and that no exceptions had 
been filed to said report; and thereupon confirms said report; 
finds that in addition to the amount found by said report 
to be due from Loring to complainant, Loring holds in 
trust for complainant 500 shares of the capital stock of the 
Kearsarge Mining Co.; and finally decrees that within thirty 
days from the date thereof, said defendants release and 
convey to complainant an undivided one-third interest in said 
lands, describing them, and that in default .thereof said 
decree stand in lieu of such conveyance; and perpetually 
enjoins defendants from conveying, incumbering or dispos- 
ing of said undivided one-third interest of complainant in 
said lands; and awards costs to complainant. (Record, 


pages 446 to 448.) 


Nov. 6th, 1883. Defendants claimed an appeal from 
said decree, which was allowed, and bond of $500 ordered; 
and satisfactory bond was afterwards filed. (Record, pages 


445-9. ) 


; me 
we ee a& awaAwA sds 


om . 
hat AAT a- - - » D leadings 
er 


i i W wit ws we 


Amended Bill. 


1. In 1856 and for a number of 


years thereafter, complainant was 


engaged with defendant Loring 
and one William B. Frue, whe 
resided at Houghton, Mich., in 
the purchase of lands in Upper 
Peninsula of Michigan, and in 
the formation of corporations and 
in the purchase and sale of stocks 
of said corporations engaged in 
mining in said Upper Penninsula; 
during said period such purchase 
and sale of lands and stocks were 
for the most part made in the 
name of said Loring as trustee, 
and the stock belonging to com- 
plainant and said Frue in the 
newly organized companies also 
stood in name of Loring as trus- 
tee; the title of said lands and 
stocks were so taken for conven- 
ience; and complainant and said 
Frue each paid Loring from time 
to time large sums of money on 
account of said transactions. 

2. In June, 1868, complainant 
together with said Frue, pur- 
chased of Thomas F. Mason, of 
New York City, the lands in 
question (describing them); said 
purchase was intended to be on 
joint account of said Frue, com- 
plainant and Loring, each shar- 
ing equally, provided said Loring 
should desire an interest therein ; 
at the time said purchase was 
made said Mason, Frue and com- 
plainant were at Houghton afore- 
said, but said Loring was at Bos- 
ton, and had not been advised 


Answer of Defendant Loring. 


1. [tis true complainant was 
at one time engaged with this de- 
fendant and said Frue in the pur- 
chase of lands in the Upper Pen- 
insula of Michigan; in the form- 
ation of corporations and in the 
purchase and sale of mining 
stocks in said Upper Peninsula, 
and that for the most part such 
purchases) were made and the 
stocks held in the name of this 
defendant as trustee for all the 


parties in interest; but in all in- 


stances said lands and stocks 
were disposed of agreeably to the 
order of the parties in interest, 
and the proceeds applied as direct- 
ed by such parties, and that noth- 
ing is due complainant on account 
thereof from this defendant. 


2. Admits that some time in 
June, 1868, complainant made 
some verbal agreement with said 
Mason, then of the city of New 
York, to purchase said lands, and 
that said bargain was made with 
the expectation that this defend- 
ant would become interested 
therein together with the com- 
plainant and said Frue; that the 
price of the lands was $20,000, and 
that no written contract was then 
made between the parties in rela- 
tion thereto. 
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that the purchase was comtem- 
plated. Complainant agreed to 
pay $20,000 for said land, but as 
Mason had not with him the form 
of land contract usually used by 
him, he declined to execute a 
formal contract for such purchase 
until he returned to his home in 
the city of New York. A memo- 
randum of the transaction was 
however made at the time, which 
was submitted to Mason and as- 
sented to by him. Complainant 
wrote and addressed a letter to 
Loring at Boston, enclosing said 
memorandum, and _ instructed 
Loring to go to New York on the 
return of Mason and obtain from 
him a formal contract for the sale 
of said lands in accordance with 
the agreement aforesaid with 
complainant, and proposing to 
Loring that said purchase be 
made upon the joint account of 
himself, Frue and complainant ; 
said letter was mailed to Loring 
from Houghton, June 20, 1868, 
and on June 29, 1868, complain- 
ant received from Loring a tele- 
graphic message accepting the 
proposition made to him as afore- 
said, and stating that he had 
closed the contract. About this 
time complainant received letters 
from Loring highly approving 
said purchase and reiterating his 
acceptance of the proposition 
made to him as aforesaid. An- 
nexes copy of contract between 
Loring and Mason which is 
marked “ Exhibit A.” It runs 
to Elisha T. Loring as trustee. 
Said purchase was so made in the 
name of said Loring and said 
contract executed to him as ven- 
dee thereunder as trustee, in trust 


That complainant did write this 
defendant in relation to said pur- 
chase and requested him to enter 
into a written agreement with 
said Mason for the completion 
thereof, and that some corres- 
pondence passed between com- 
plainant and this defendant in re- 
lation thereto, but as many of the 
letters received by this defendant 
and some of the letter books with 
copies of his own letters have 
been destroyed by fire, he is una- 
ble to state the character of the 
correspondence or whether there 
was any definite understanding 
expressed thereby in relation to 
the several interests that com- 
plainant, said Frue, and this de- 
fendant were expected to have in 
said purchase, or as to the mode 
and time of payment; and he 
therefore neither admits nor de- 
nies the correspondence as set up 
in second paragraph of the Dill, 
but leaves complainant to prove 
the same. 

Admits that in consequence of 
such correspondence and growing 
out of it, this defendant did make 
the contract with said Mason, 
‘Exhibit A,’”’ by which this de- 
fendant became personally obli- 
gated to said Mason to purchase 
said lands and to pay therefor the 
sum of $20,000 according to the 
terms of said contract, and that 
he did at the time pay $5,000. 
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or the joint benefit of himeelf, 
said Frue and complainant. 

3. In July, 1868, Loring, Frue 
and complainant, at Houghton, 
agreed to and with each other, 
that said lands should be held 
and owned by them jointly, the 
title standing in the name of Lor- 
ing as trustee in that behalf; and 
Frue had before then paid Loring 
an amount sufficient with moneys 
belonging to Frue then in Lor 
ings’s hands to pay his portion of 
the purchase money. In Novem- 
ber or December 1868, on consul- 
tation by complainant with, Lor- 
ing, at Boston, in reference to 


providing funds to meet the re- — 


maining payments due upon said 
property, it was determined to 
sell stocks belonging to complain- 
ant standing in the name of Lor- 
ing as trustee; and complainant 
a few days thereafter, and prior 
to December 18, 1568, sold stocks 
belonging to him,,in Waterbury, 
Connecticut, for $15,000, and in- 
structed Loring to draw for the 
same, and shortly thereafter Lor- 
ing informed complainant he had 
collected said money and paid to 
Mason the said installment upon 
the purchase of said land. 

Loring then held stocks and 
securities of conplainant of the 
market value of upwards of $8,- 
000, which he sold in the early 
part of 1869, and received there- 
from upwards of $8,000 ; and dur- 
ing the entire years 1868 and 1869 
he held in his hands moneys be- 
longing to complainant, more 
than sufficient to pay all advances 
made by him for complainant on 
account of any and all transac- 
tionsin which they were engaged, 
including said purchase of said 
lands from said Mason. 


3. Denies that in July, 1868, 
complainant, Frue, and this de- 
fendant agreed that said lands 
were to be held by them jointly 
as alleged ; but admits that it was 
the expectation that Frue and 
complainant were to become in- 
terested in said purehase upon 
their paying their proportion of 
the purchase money. Also ad- 
mits that Frue paid this defend- 
ant towards said purchase $5,000 
soon after the making of said pur- 
chase, and states the manner of 
such payment; but avers he did 
not know whether said payment 
was made on account of said Frue 
or said Palmer, or both, and that 
this is the only sum that has ever 
been paid by either complainant 
or said Frue towards the purchase 
money ofsaidlands. Denies that 
it was ever determined between 
complainant and himself to sell 
any stocks belonging to complain- 
ant and standing in name of this 
defendant as trustee, and to apply 
the same or any part thereof upon 
the purchase noney of said lands, 
or that he did then or ever sell 
any such stock for such purpose, 
or that the proceeds of such sale 
were so applied, or that he ever 
had in his hands moneys belong- 
ing to complainant sufficient to 
pay the advances made by him to 
said Mason on account of said 
purchase. 

Avers that during summer, fall 
and winter of 1868 and spring of 
1869, complainant was greatly em- 
barrassed, and this defendant had 
previously endorsed his notes for 
a large amount, of which com- 
plainant had the proceeds, and 
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4. In March 1869, Loring, ina 
letter addressed to complainant, 


enclosed the said contract be- 


tween Mason and himself as trus- 
tee, for the purchase of said lands, 
and to said contract was annexed 
agreement or 


a memorandum 


that defendant sold certain stocks 
of complainant to enable him to 
take up said notes, and did so ap- 
ply the proceeds, a full account of 
which was rendered to complain- 
anf at the time, and that no por- 
tion of such proceeds was ever or 
was to be applied toward payment 
for said land; on the contrary, 
this defendant paid to said Mason 
the entire of said purchase money 
without ever receiving from com- 
plainant, directly or indireetly, a 
dollar to be so applied, except said 
$5,000 received from said Frue; 
that when the last payment was 
about due in February, 1869, it was 
extremely inconvenient for this 
defendant to make that payment, 
and he was extremely desirous 
complainant should become in- 
terested in said purchase and fur- 
nish a portion of the purchase 
money, and he repeatedly wrote 
complainant calling upon him to 
advance the money, and sought 
to get the time of payment ex- 
tended for the purpose of seeing 
whether complainant could not 
raise funds, butin this effort he 
failed ; and that complainant be- 
ing unable to raise any money, 
not only consented, but desired 
to give up all interest he had ex- 
pected to have in said land, and 


- that this defendant should pay 


for and own all said land except 
the one-fourth Frue had already 
paid for. 

4. Avers that on or about 
March 8, 1869, complainant wrote 
this defendant to send a state- 
ment that Frue owned an undi- 
vided one-fourth interest in said 
lands, as be had paid therefor; 
that incompliance with this re- 
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declaration of trust, in the hand 
writing of said Loring, and a copy 
of said contract and said declara- 
tion of trust is annexed as “ Ex- 
hibit A,”’ Referring to said dec- 
laration of trust, complainant 
shows that his interest is therein 
defined to be one-quarter instead 
, of one-third. but he shows that 
no modification or change of the 
terms of the original agreement 
for the purchase of said property 
was ever made by and with the 
consent of complainant, but that 
said change was made by said 
Loring upon his own motion. 

In May, 'S69, Loring execu- 
ted and delivered to Frue a deed 
for an undivided one-quarter of 
said land, and a copy of such 
deed taken from the registry of 
deeds is annexed, marked ‘ Ex- 
hibit B;” and simultaueously 
therewith, an agreement was en- 
tered into between Frue and Lor- 
ing, each granting to the other 
the option of purchase in case 
either should desire to sell, and a 
copy of such agreement is an- 
nexed, marked “' Exhibit C.”’ 

6. In July. 1875, said Loring 
executed, acknowledged and de- 
livered to defendant Welch a 
deed conveying to Welch in trust 
for the purposes therein named, 
an undivided three-fourths interg 
est in said lands, and a copy of 
said deed taken from the registry 
of deeds is annexed, marked ‘‘Ex- 
hibit D.”” [The trusts mentioned 
in said deed are as follows, viz.: 
to hold the same subject to the 
covenantsand agreements in said 
contract with Frue (Exhibit C) 
until the death of said Loring, 
and if he. die before fifteen years 


quest this defendant sent a copy 
of the Mason contract and an- 
nexed thereto a declaration of 
trust in favor of said Frue or said 
complainant, of which said Ex- 
hibit A is a copy; und that in 
April following complainant sent 
this defendant a written state- 
ment that said Frue was the sole 
owner of the interest mentioned 
in said declaration of trust, and 
that he had no interest therein. 


» Admits that he executed 
the deed to Frue and the contract 
as alleged, a copy of which is an- 
nexed to the bill; insists he had 
full right to make said contract, 
and that complainant was at the 
time fully informed in relation to 
the nature of said contract. 


6. Admits he executed the 
deed to defendant Welch, copy of 
which is annexed to the bill. 
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from date, until the end of said 
fifteen years, and then to trans- 
fer and convey the same to Lor- 
ing’s two sons, Thatcher and 
Charies W., and their heirs for- 
ever ; bat if during said time Lor- 
ing shall request it in writing, or 
if after his death his sons shall so 
request, said Welch shall sell and 
convey the same, so far as he can 
in conformity with the said Frue 
contract, and in case of such sale 
the proceeds to be conveyed at 
Loring’s death, or if he have be- 
fore died, at once, to said sons 
and their heirs, the proceeds be- 
ing kept properly invested until 
such time; said Welch by accept- 
ance of such deed not to be bound 
to pay any taxes orexpenses of any 
sort or kit.d upon the premises, | 

Referring to said deed to Frue, 
“ Exhibit B,” complainant avers 
there is nothing in it conflicting 
with or impairing his rights in 
said Jand, whether as determined 
by the agreement at the time of 
purchase from Mason, or as stated 
in said declaration of trust, ‘‘ Ex- 
hibit A: and that although he 
was advised of the execution of 
said deed, “‘ Exhibit B,”’ shortly 
after its date, he was not aware 
of the terms of the contract ‘‘ Ex- 
hibit C”’ until June or July, 1875. 

7. Since the final payment in 
February. 1869, upon the Mason 
contract, complainant has had no 
other dealings with Loring, and 
has repeatedly attempted to pre- 
cure an adjustment and final set- 
tlement of his account with him, 
but has been unable to do so. 

In October,1871, Loring insiitu- 
ted a suit against him on the 
law side of this court, but never 
brought it to trial, and in June, 


7. Denies that complainant has 
had no dealings with him since 
February, 1869; avers that after 
that time he paid sundry notes 
which he had endorsed for com- 
plainant, and received certain 
moneys on complainant’s account 
towards said endorsement, leav- 
ing, however, a very large balance 
in defendant’s favor, and that he 
has repeatedly tried to come to a 
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1874, voluntarily discontinued it 
without notice to him or his at- 
torney. 

While complainant had for a 
long time feared Loring was in- 
tending to cheat and defraud him 
of his interest in said lands, he 
had no evidence thereof until 
July, 1875, when he learned of the 
deed to said Welch; said deed in 
express terms asserts the owner- 
ship of an undivided three-fourths 
of said land as absolute, and not 
in trust for said Loring and com. 
plainant. Complainant has just 
reason to fear said Welch may 
execute a conveyance which will 
defraud complainant of his rights 
unless restrained by an order of 
this court. 

8. The interest of complainant 
in said lands is of the value of 
$2C,000 and upwards. 

The bill prays as follows: 

a. For answers — not under 
oath. 

5. That the deed from Loring 
to Welch, so far as it conveys the 
undivided one-third of said land 
belonging to complainant, be de- 
creed to be in violation of com- 
plainant’s rights, and that said 
Welch be directed to release and 
convey to complainant an undi- 
vided one-third of said land, and 
in default thereof, the decree of 


Court stand in lieu of such 
conveyance, and invest com- 
plainant with the full right, title 
and interest to such undivided 
one-third of said land. 


ce. That defendants pending 
this suit be enjoined from con vey- 
ing or in any manner encumber- 
ing-said undivided one-third. 

d. For general relief. 

e. For writ of injunction and 
writ of subpoena. 

The bill is verified by the oath 
of the complainant. 


final settlement, but without suc- 
cess. 


Admits that he instituted the 
suit against complainant as al- 
leged, and discontinued the same 
because he ascertained com plain- 
ant was utterly irresponsible and 
worthless. 


8. Denies that complainant 
has any interest whatever in said 
lands. 

9. General demurrer clause, 
alleging as grounds that the trust 
attempted to be set up in said 
lands does not appear to have 
been reduced to writing, and is 
not one that can be enforced un- 
der the statute of Michigan, in 
relation to uses and trusts; and 
prays same benefit of this defense 
as if he had demurred to the bill. 

The answer is not verified. 
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Preliminary Considerations, 


While the printed record looks large, all but 124 of its 
451 pages are taken up with the testimony and proceedings 
on the accounting; and the real questions involved on this 
hearing are quite simple, and the facts bearing upon them 
are not very numerous and not much involved in dispute. 

We assume that no question upon the accounting remains 
open for the consideration of this Court. The proceedings 
on this branch of the case, as heretofore recited, were such 
as to make the decree, in so far as the accounting was con- 
cerned, a consent decree. The statement of the account in 
the final report of the Master was made in accordance with 
a specific stipulation of counsel]. based upon the decision of 
the Court upon exceptions to his prior report; and said final 
report was confirmed without exception or objection; and 
thereby all right to object thereafter was foreclosed. 

We shall come to the consideration of the questions left 
open for discussion here, then, with the’ defendant put in the 
position, not simply of being bound by an adverse finding to 
that effect, but of positively conceding through his counsel 
by stipulation in writing, that he has not only been fully paid 
for the one-third interest claimed by the complainant in said 
land, but in addition has all these years been indebted to 
complainant in a considerable sum of money. This conces- 
sion was not a matter of grace or favor, but was made from 
a conviction that the statement of account was right and 
could be demonstrated to be right. ‘The fact is, this state- 
ment of account is based almost entirely upon the testimony 
of Mr. Loring himself, who was examined for about ten 
days at his home in Boston, where he had access to every- 
thing that could aid his recollection of the transactions, and 
during that examination he became convinced from the docu- 
ments presented to him, and the circumstances called to his 
attention, that his claim, so strenuously asserted and reas- 
serted before, that complainant was largely indebted to him, 
over and above the price of his share of this land, was all a 
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hallucination. See his affidavit (Record, page 126), and 
the affidavit attached to his amended account. (Record, 
page 313.) 

The only importance of this matter on this appeal rests 
on the fact that the correspondence which we produce to 
make out and strengthen our case on the main issue is per- 
meated with Loring’s assertions, which it now appears were 
absolutely without foundation, that complainant is heavily 
indebted to him. On the hearing at the Circuit the com- 
plainant was handicapped by that circumstance, which he 
could then meet only by his bare assertion that he expected 
to be able on the accounting to prove that he did not owe 
defendant, but on the contrary defendant owed him. 


Now it is much safer, if it can be done in advance, to 
prevent a false impression getting any start, than to rely upon 
being able to eradicate it after it has once taken root. With 
this in mind we have said what we have about the result 
and effect of the accounting, in order to prepare the minds 
of the Court to disbelieve and disregard all statements in 
Loring’s letters:as to complainant’s large indebtedness to 
him. 


To illustrate: Loring, Frue and complainant, were, with 
several others, interested in the purchase of lands and form- 
ing three mining corporations. known as “ Ossipee,” “ Kear- 
sarge” and “Iroquois.” The lands were purchased and 
companies formed through Loring, who acted as treasurer 
of the “pool” or ‘‘syndicate,” as it may be termed, and as 
such received and disbursed all moneys that were paid in by 
the associates. The proper and correct account of this 
whole transaction appears in the Master’s Report on pages 
445-6 of the record, and shows a balance in favor of com- 
plainant of $566.67; and which moreover is an exact copy 
of Loring’s own amended sworn account filed with said 
Master and found on pages 318—19 of the record. This 
account was not kept in this form by Loring, nor was it 
entered on his books in any form; but a memorandum 
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account was kept by him in Palmer’s name on a sheet of 
paper, of which “ Exhibit 48” on pages 179-182 is a copy. 
This is what Loring in his correspondence calls Palmer’s 
“Land account,” and is spoken of in the evidence as the 
land account or the omnibus account. This account was 
kept by Loring in complainant’s name against his protest, 
as Loring himself substantially admits. It shows a balance 
against complainant September 1, 1867, of $11,105.81; which 
by December 31, 1867, is increased by interest alone to 
$13,443.05, and by March 31, 1869, (see Record, p. 206) is 
swelled again to $15,042.19. This last amount is the exact 
sum which Loring in his letter of June 8, 1869( Record, page 
97) asserts to be due him on land account, “and no mistake 
about it.” And this amount is increased to $15,761.07 in his 
letter of September 4, 1869, on pages 98~9 of the record. 


The substantial basis for this fictitious claim of upwards 
of $15,000 consists of the identical transactions which he now 
correctly states as above set forth, showing a balance against 
him of $566.67. This illustration will enable the Court to 
appreciate at their proper value all assertions in the corres- 
pondence of any indebtedness to Loring on the “Land 
account.” 


Again: Two notes for $5,103. 33 each, dated respectively 
December 5th and goth, 1868 (Exhibits 15 and 16), together 
with the agreement concerning them (Exhibit 14) were intro- 
duced in evidence with something of a flourish of trumpets 
by defendant on cross-examination of complainant. (Record, 
pages 93-4). These two notes and the agreement appeared 
in the bill of particulars of the claim on which Loring 
brought suit against complainant in 1871, as alleged in the 
bill. (See “Exhibit 125,” Record, pages 393-5.) These 
notes also appear in the statement of account attached to 
Loring’s deposition used on the first hearing of this cause in 
the Circuit. (Record, page 116.) But Loring’s own letter 
of June 15, 1869, (* Exhibit O,” Record, page ror), and 
which had been introduced in evidence prior to the taking 


of Loring’s said deposition, concedes that the entry of these 
notes was an error, and that they had been paid and charged 
under dates 6th and 15th “July.” [This word Fly is a mis- 
print here for ‘famy., as the original exhibit shows.] Both 
Exhibit 125 (page 393) and said statement of account attached 
to Loring’s deposition (page 116) charge complainant, in 
addition to the two $5,103.33 notes under date of March 8th 
and 12th, with the two $5,000 notes under date January 6th 
and 15th. But Exhibit 90 (Record, pages 204 to 206) is a 
transcript from Loring’s account as actually kept by his book- 
keeper, Lafayette Burr, and it shows these two notes of 
$5,103.33 charged under date March 8th and 12th, and 
balanced by a credit of the amount with interest under date 
of April 30th. The two $5,000 notes are also charged under 
dates January 6th and 15th. From the testimony of Mr. 
Burr, the book-keeper, it appears that the credit entry of 
April 30th was made to correct the error in charging these 
very two notes of $5,103,33 each, and was made on the day- 
book or blotter at that date, and posted to the ledger not 
later than May, 1869. (Record, page 310.) 


What comment is needed upon the credibility of the 
assertions of this defendant in his letters as to complainant’s 
indebtedness to him, in the light of this deliberate, sworn 
misrepresentation of the accounts, which his own books, 
and his own letter already in evidence so completely refuted. 


Again: ‘There were introduced in evidence above twenty 
$5,000 notes signed by complainant and endorsed and paid 
by defendant. Complainant’s claim is that these notes were 
signed in blank and left with defendant to use as he should 
require them. Defendant denies that they were signed in 
blank, or that more than two were signed at any one time. 
This, however, is not material. The point is, that defendant 
in his correspondence treats these notes as obligations which 
as between him and complainant the latter was bound to 
provide for and pay. No question is made that Loring pro- 
cured all these notes to be discounted, and received and used 
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all the proceeds; and afterwards paid them all. In his 
account with complainant he credits him with the proceeds, 
less the discount, stamps and expenses, (which amount in the 
account to $3,800) and charges him with the amount paid at 
maturity, and figures interest on each item from its date. 
These notes were used by Loring in excess of any require- 
ment of complainant’s account, and of course to that extent 
were as between these parties, accommodation notes. 

This shows the fallacy of defendant’s insisting, as he 
does in his letters, that complainant shall provide funds out- 
side of those in defendant’s hands to meet these notes as they 
mature. 


One other preliminary consideration is necessary to a 
full appreciation of the real issue between these parties, and 
that is their relation to each other, prior to and at the time 
of the transaction in question. 

The bill alleges that from the year 1856 complainant, 
Loring and Frue were engaged in the purchase of lands, 
and the formation of corporations, and the purchase and 
sale of stocks of said corporations engaged in mining in 
the Upper Peninsula of Michigan, that such purchases 
and sales of land and stocks were for the most part made 
in the name of said Loring as trustee, and that the stocks 
belonging to complainant and said Frue in the newly organ- 
ized companies also stood in the name of said Loring as 
trustee, and that this was done for the purpose of con- 
venience. 

The answer admits “That it is true that the complainant 
was at one time engaged with this defendant and William B. 
Frue in the purchase of lands in the Upper Peninsula of 
Michigan, in the formation of corporations and in the pur- 
chase and sale of mining stocks in said Upper Peninsula, and 
that for the most part such purchases were made and the 
stocks held in the name of this defendant as trustee for all 
the parties in interest.” 5 
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The proofs show the extensive character of these pur- 
chases. These three persons were pioneers in the develop- 
ment of the copper mining interests of Michigan. They 
were interested together in the following important cop- 
per mining companies, viz.: ‘ Atlantic,” “ Franklin,” “ Pe- 
wabic,” “South Pewabic,” “ Adams,” “ Hecla,” “ Ossipee,” 
“Kearsarge,” “Iroquois,” and “Torch Lake,” and also 
in the Waterbury Copper ‘Smelting Works. In several 
cases the purchases of land in the first instance were not 
made by Loring, but the title was conveyed to him 
as trustee. The evidence shows that the stocks were not 
only “for the most part,” but invariably heid in the name of 
Loring as trustee. The evidence does not show so clearly 
about the purchases of lands for the earlier companies, but 
‘* Kearsarge,” and “ Iro- 
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the purchases for the “ Ossipee,’ 
quois” began in the fall of 1866 and continued to the fall 
of 1867, and were made partly by Palmer and Frue, and 
partly by Loring; but the titles were all conveyed to Loring 
as trustee. These lands cost $125,000. Loring was made 
president, and his book-keeper Burr, secretary and treas- 
urer of each of these companies. The books were in 
Loring’s hands. The stock belonging to Frue and com- 
plainant was not issued at all, but stood on the books in 
Loring’s name as trustee. (See his own testimony, Record, 
pages 254, 212.) 

“Torch Lake,” “South-half,” or “ Penn,” was all pur- 
chased by complainant and paid for out of the common 
funds, and the title conveyed to one Sibley, who executed a 
declaration of trust in favor of i.oring and such persons as 
he should appoint. This was in May, 1867, and it involved 
an expenditure of $25,500. 

During this period and continuing until the transaction in 
question, Loring received from both Frue and complainant 
large sums of money. ‘The figures of complainant’s account 
from the fall of 1865 to the end of 1869 aggregate upwards 
of $175,000, besides the “ Land account,” which aggregates 
upwards of $140,000. 
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It will be seen, then, that the relations of these three 
persons were intimate and confidential, and their dealings 
with each other extensive. 


Statement of Facts. 


On the 18th day of June, 1868, while the confidential 
relations above referred to still existed, complainant and 
Frue met Thomas F. Mason, at Houghton, Michigan. 
Frue then resided at Houghton, Palmer at Pontiac, Michi- 
gan, and Loring at Boston, Massachusetts. Palmer for a 
number of years had spent much of his time in the copper 
mining district, with Frue, prospecting for and investigating 
copper lands. Mr. Mason resided in New York, but 
owned mineral lands in this district, and was at this time on 
a visit at Houghton. Complainant and Frue, without con- 
sultation with Loring, who was then in Boston, negotiated 
with Mason for the purchase of the land in question. The 
terms of purchase were all agreed upon, and a written con- 
tract in duplicate drawn for execution; but as Mason wished 
to use a form of contract which he had at home and which 
contained stringent provisions for forfeiture in case of failure 
to meet the deferred payments, and as he was about to 
return home, he did not execute the contract then. Com- 
plainant stated to Mason that Loring would be interested 
with himself and Frue in the purchase if he chose to do so. 
It was thereupon arranged that on Mason’s return to New 
York, Loring would go there from Boston and execute the 
contract, or that Mason should send it to Boston to be 
executed; and if there was any failure Mason was to send 
it to Houghton for execution. 


The contract that was drawn up at Houghton for execu- 
tion has since been lost or destroyed, but both Frue and com- 
plainant testify to its contents. ‘There is a stipulation on page 
121 of the record, admitting its loss and waiving objection to 
testimony of Frue and complainant as to its contents. 
Frue’s testimony is very general, to the effect that the terms 
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of this contract were substantially the same as those of the 
contract afierwards executed by Mason and Loring trustee. 
Complainant’s testimony is that the vendees named in this 
contract were “Charles H. Palmer and William B. Frue,” 
or “Charles H. Palmer and _ associates.” He states the 
contents particularly as to terms, which agree with those 
of the Loring trustee contract. This evidence is undisputed. 
One copy of this contract was taken by Mason, and the 
other was enclosed in a letter to Loring. 

On the same day that this bargain was made at Hough- 
ton, complainant wroté to Loring, and the letter was pro- 
duced by the defendant upon notice, and introduced in 
evidence, and is found on pages 67-8 of the record. It was 
as follows, viz: 


KEARSARGE MINING COMPANY, } 
CALUMET, MICH., June 18th, 1868. { 

E. 7. Loring, Esgq.: | 
Dear Sir: I have this day bought of T. F. Mason the 
following. lands in the Hecla Section 23, namely, the 
north half of the northwest quarter, and the northwest 
uarter of the southwest quarter, in all 120 acres, for 
” soni $5,000 down, $7,500 in six months, and $7,500 in 
in eight months, with seven per cent. interest on the last two 
sums. I had the contract drawn up and was ready to pay 
him the $5,000 down; but as he had just come from Onto- 
nagon and the boat was to leave in two hours, he preferred 
to return to New York and write such a contract as he had 
given Hurlburt on his purchase, and have you execute the 
contract and pay him the $5,000. He will then send you the 
contract, and [ want you to see it carried out in all respects. 
Mason agrees that if you are away or do not do this, he 
will send it to me to do, and to carry out as I have agreed 
todo. Mr. Mason has given me his word, in the presence 
of Frue, that all this shall be done as he agreed, and that ‘I 
shall have the land—making his word as good as his deed. 
There was not time to do this before Mason left, and I want 
you to treat him in this matter without doubting him at all. 
will write you again this evening and send the contract I 
had drawn up. He has a copy of it. with the terms, as I 
have stated. This matter is very important. The purchase 
will add to the Ossipee five dollars per share at once in 
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actual value. I do not want anything said of this at all. 
You will see by this that we shall get a division with the 
Hecla so as to get what will make a mine out of it by itself. 
We can make the Calumet vein by this over 3,200 feet in 
length. ‘The purchase is very import int. I send this by 
the hands of Randall, and will write again to-night by mail. 
Do not mention this. If you can, I would go to New York 
and see Mason and close this at once. In no case will this 
be neglected. It is a fortune to us if well handled. Mason 
has the contract which I drew up, and will show it to you. 
3ut this will tell you what is to be done. I give a sketch 
of the land. When I present the whole matter you will see 
how important it is tous. We can take from Hecla from 
1,550 to 2,305 feet in length, and still give them out of this 
purchase double the amount of mining value that we get 
from them. The fact is, this ground bought i is worth more 
to them than the ground next to Ossipee. It is for this 
reason that I do not want anything said till we have fully 
considered this matter together and see how we shall open it to 
Shaw. This is a rough sketch of the land bought. The vein 
is nearer to it than I have given the dotted lines, as if made to 
divide between them. Hecla would be free then to give us 
100 acres, 50 of which would carry the vein, and we should 
give them 100, all of which would carry the vein. You 
will see the importance of this matter, and that we should 
not say anvthing till we consult. The Hecla is rich and we 
can make the Ossipee as rich. 
Truly yours, 
CHARLES H. PALMER. 


As complainant promised in this letter he did write 
again, at once, a letter dated June roth, 1868, which he says 
was deposited in the post-office at Houghton, and by regu- 
lar course of mail would go out Saturday the 2oth. 

This letter is also produced by defendant upon notice, 
and introduced in evidence, and is found on pages 68-9 of 
the record. Defendant’s counsel admits that it contained 
the duplicate enclosure therein referred to. This letter | 
reads as follows, viz.: 

“KEARSARGE MINING COMPANY, } 
CALUMET, MICH., June roth, 1868. } 
EB. 7. Loring, £sq., 
Dear Sir: I have drawn a map of the land bought of 
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Mason. The Hecla owns all in the section, but the 4o 
and 80. You may say that Shaw will not do anything 
about it. We can wait as long as he can, as we have 
enough to mine till the Hecla needs some of this land. The 
least | would take now would be the 80 next the Ossipee, 
through which the lode runs, and most likely with the right 
of mine perpendicular to the vein in the direction of line 
A. B. I do not think. best now to say anything to Shaw 
about this. I have given on the other side the land in the 
Calumet section 14, bought by Hurlburt. I could have 
bought this a year ago ‘Jast winter for $40,000, including 
the 120 now bought. Tf I had done so, we could now have 
this land in 23 for nothing, as Shaw will have to buy 
Hurlburt out even at $100,000. Stanton, who now has the 
Huron, is intending to buy Hurlburt out in 14, and I wish 
you would see him when he returns, and urge him to do it. 
Hurlburt bought of Mason some 1,200 acres of land in 1. 1, 15, 
II, 22, and 28. If Stanton can get the land in 14, 480 acres, 
and the land in 22, on the east half, 1 should like it, as the 
land in 22 is desirable for us. Hurlburt offered the land in 
14 to Stanton for Huron stock. This would be a good 
thing for Stanton. I shall write Stanton on this subject. 
This matter is not to be talked about. I had a long talk 
with Stanton, and he is inclined to buy it. He has let Hurl- 
burt have money. 

I send the duplicate of the contract | gave Mason. 
Mason is to write a contract like hig contract with Hurlburt, 
and send to you. Mason talked this matter over with Frue 
and myself, and says we shall have this land as agreed, and 
that his word is as good as his deed. I trust nothing will 
be left undone to carry this out, and you had better go to 
New York and see it done. We shall get out of Hecla all 
I have indicated. The land we would exchange is more 
convenient on surface and underground for them than what 
they would give us. It will be under their machinery and 
improvements. ‘This is a great thing for Ossipee. You 
had better telegraph me as soon as this is done, as I shall be 
most anxious about it. I wrote you to-day and sent by 
Randall, and I write this by mail. I shall put a note on 
this for Burr to open, in case you should be absent. On 
the $5,000 to be paid down, pay interest if Mason wants it. 
If Burr reads this, | wish him to see all is done which he 
cando. Send the $5,000 in case you are not there to exe- 
cute the papers, saying that you will execute them, and 
return them as soon as you get home, as they can be sent 
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to you. Ido not want anything by which Mason can get 
out of this. He agreed that if there was any hindrance on 
your part, to send them to me to execute. 

The S. P. is doing finely—3o0 tons a week. ‘To-day 50 
tons have been shipped, and by Monday morning there will 
be at the smelting works 60 tons unsmelted. I think we 
have a sure thing in the S. P. We must make a family 
concern of Ossipee, and I would not sell any stock in it. 
We can make it put on its own importance. This we will 
do. I see this matter clearly. I write in haste, and do not 
read over. Truly yours, 

CHARLES H. PALMER. 

Be particular to say nothing about Stanton’s wishes. 
We need not buy any Hecla unless upon good time and 
satisfactory prices. We shall have a Hecla of our own. 
I think the S. P. will improve upon what she is now doing. 
The 40 acres is less than 350 feet from line of vein. In case 
you want us to raise $5,000 here write us or telegraph, and 
we will use it for the mine.” 

On Monday, June 22nd, complainant telegraphed Loring. 
Defendant declined to produce this telegram though admit- 
ting he had received notice to produce it. (Record, page 
70.) But fortunately Palmer’s letter to Mason of June 27th, 
and which was produced by Mason and put in evidence in 
connection with his deposition (Record, pape 62), states the 
contents of that dispatch fully, and complainant testifies, on 
page 70 of the record, states it correctly, viz.: 

“On Monday, the 22d, 1 telegraphed Mr. Loring that I 
had paid here for him $5,000, and asking him upon the 
receipt of either of my letters to pay the same amount to 
you, and execute my contract with you.” 


On Friday, the 26th, complainant again telegraphed 
Loring to the same effect and asked a reply. (See Palmer’s 
testimony, page 70, and his letter to Mason, page 62 of the 
record.) This dispatch defendant also declined to produce. 


June 26th complainant wrote Loring, and the letter was 
produced by defendant on cross-examination of complainant 
(Record, page 91), as follows: 

“ Mason’s contract important. Answer. ! hope you 
will get the contract with Mason executed. Frue and | 
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have arranged to pay Edwards $5,000 on the 4th of July, so 
that you can pay Mason $5,000.” 

June 29th complainant received from Loring a telegram 
dated June 27th, saying the contract was closed, and that he 
was to start for the lake that day. See Palmer’s letter to 
Mason of June 29th, 1868 (Record, page 63), and Palmer’s 


testimony, page 70. 


Loring must have received one or both of complainant’s 
letters on June 25th, as he wrote that day to W. Hart Smith 
(who Mason testifies was treasurer of the Quincy Mining 
Co., of which Mason was president; Record, page 59), and 
also telegraphed him the same day, asking to be advised 
when Mr. Mason returned. (See this letter on page 62 of 
the record.) 

The next day Mason wrote from New York to T. Henry 
Perkins, his correspondent at Boston, as follows: 


“T send herewith contract for sale of 120 acres of land 
which I wish you to [ —] Mr. Loring, and have him 
execute either for himself or Mr. Palmer (1 made the trade 
with Palmer); fill in the name of whichever Mr. L. desires, 
and deliver to Mr. Loring upon his paying you $5,000. If 
Mr. Loring is not prepared: to comply, you will not press 
the matter, but return the papers. I was tempted to sell by 
the offer, but perhaps I made a mistake; probably I might 
obtain more from the Hecla Company by holding long 
enough. Mr. Palmer requested the transaction kept private 
for the present, so you will please say nothing about it.” 


(Record, page 61.) 


It seems from the testimony of Mason (Record, pages 
58-9) that the contract “ Exhibit A,” attached to the bill, was 
prepared in New York, leaving blank the name of the 
vendee, or party of the second part, and forwarded to Bos- 
ton to Mr. Perkins in the letter of June 26th, and that the 


name of “ E. T. Loring, trustee,” was filled in at Boston, in 


the blank left for the name of the vendee, in the handwriting 
of Mr. Perkins, and was executed by Mr. Loring as trustee, 
and returned with the $5,000 first payment to Mason at New 
York. Mason’s entry of that payment is as follows: 


—— 


“June 29, 1868. T. Henry Perkins, $5,000, for payment 
on Palmer’s contract.” (Record, page 59.) 

The original contract is attached to the deposition of Mr. 
Frue, and an examination of it corroborates Mason’s testi- 
mony that the name of the vendee was left blank and was 
filled in at Boston in Mr. Perkins’ handwriting. It will be 
Observed also that this contract was ante-dated June 18th, 
the day the bargain was concluded between Mason and 
complainant at Houghton. 

[t appears from Mason’s deposition (Record, page 58) that 
he had never had any conversation with Mr. Loring or any 
bargain with him in relation to this property prior to sending 
the aforesaid letter to Perkins; and Palmer’s letter to Mason 
(Record, page 63) states that complainant had never said 
anything to Mr. Loring in regard to the purchase of this 
land; and the two letters of June 18th and roth from com- 
plainant to Loring indicate that Loring knew nothing of 
this land or its contemplated purchase before receiving these 
letters. Loring’s answer, paragraph 2 (Record, page 34,) 
admits that complainant wrote him in relation to said pur- 
chase, asking him to enter into a written agreement with said 
Mason for the completion thereof, and that “22 consequence 
of such corres pondence and growimg out of il, this defendant 
did make the contract with said Mason,” etc., and in his depo- 
sition (Record, page 112) Loring says he made the contract 
with Mason at request of complainant. 


The fact undoubtedly is that this land was purchased, 
just as the Ossipee and Kearsarge and Torch Lake lands 
were, as the correspondence introduced in evidence by 
Loring clearly indicates, entirely upon the judgment and 
knowledge of complainant and Frue, derived from their per- 
sonal investigation and examination of the copper bearing 
lands in that vicinity. 

Complainant’s letters of June 18th and roth while treat- 
ing the purchase as one made by himself, clearly indicate 
that it was made upon joint account of Palmer and Frue in 
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the first instance, and that Loring was at liberty to join them 
in the purchase, if he so elected. They indicate too, that 
the purchase was originally planned by complainant and 
Frue with the view of afterwards putting the lands into the 


” of which they and their friends were principal 


“ Ossipee, 
owners; or of using them in the interest of that company in 
exchange with the Calumet and Hecla for other lands adjoin- 
ing the Ossipee. | 

- Between the 25th and Loring’s departure for the Lake 
on the 27th, Loring wrote complainant in relation to this 
purchase. These letters we called upon him to produce. 
His answer, paragraph 2, admits that some correspondence 
passed between him and complainant in relation to this pur- 
chase, but avers that as many of the letters received by him 
and some of his letter books have been destroyed by fire, he 
is unable to state the character of this correspondence, or 
whether there was any definite understanding expressed 
thereby in relation to the several interests. This answer is 
signed not by Loring, but by his solicitor. [The fire that is 
here referred to occurred in 1872. | 

Almost every scrap of writing connected with this trans- 
action, as well as with the accounting after January tst, 
1868, except these important letters and two or three unimpor- 
tant despatches, is produced. That Loring kept letter press 
copies of all his letters is clear from the entire evidence ; and 
he produces several. There is no evidence fairly tending to 
show that he could not produce these. They were called 
for by complainant together with the others. The others 
were produced; but as to these the counsel says (Record, 
page 71 ): “/ am not willing to produce them.” ‘The pretext 
of inability set up in the answer is abandoned, and the refu- 
sal is based solely upon unwillingness. 

In Seymour v. Freer, 8 Wall, 217, Justice sy com- 
menting upon the failure to produce letters, says: “ None of 
these letters have been produced. Why not? ‘The infer- 
ence is a fair one, to say the least, that they contain nothing 
unfavorable to the claim of the appellee. This negative 
feature of the case is not undeserving of consideration.” 


At all events, the refusal to produce these letters on the 
ground of wnwellingness confirms the testimony of complain- 
ant as to the contents of one of them (Record, page 71), viz: 

“Mr. Loring in his letter approved of this purchase; was 
very much pleased with it, and stated that he joined us in 
the purchase.” 

Frue testifies to having seen the letter, but does not re- 
member its contents. (Record, page 46.) 

After both Frue and Palmer had given their testimony, 
Loring was sworn as a witness in his own behalf, and he 
nowhere disputes or denies that the contents of that letter 
were correctly stated by Palmer; in fact, he does not allude 
to the letter or its contents. 


In the early part of July, 1865, Loring was at Houghton, 
and met complainant and Frue, and discussed the advisabili- 
ty of putting this land into “QOssipee.” Frue was strongly 
in favor of it, and Loring was opposed to it, and thought 
there was more money in it to hold it; and in that connection 
said: “ We own this jointly and we will hold it for the pres- 
ent.” ‘They also talked of its value, and agreed that it was a 
great bargain at $20,000. (See Frue’s testimony, Record, 
pages 46-7.) Complainant’s own version of this interview is 
the same, and is found on page 72 of the record. Loring 
nowhere denies this interview, or even alludes to it in his tes- 
timony. 

Complainant had another interview with Loring at 
Houghton, in Octover, 1868, in which the subject matter of 
the Mason contract was discussed, and complainant informed 
Loring that Frue had paid the $5,000 to Edwards for him 
on the Adams front, and that this $5,000 was to apply on the 
Mason purchase to Frue’s credit. (Record, page 73.) Lor- 
ing says of this interview, simply that he has no recollection 
of any conversation with complainant at that time touching 
the purchase in question. (Record, page 112.) 

[The substantial facts as to this payment of $5,000 by 
Frue are admitted in Loring’s answer, paragraph 3, Record, 


pages 34-35.| 
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During the year 1868 and for some time thereafter, Lor- 
ing was in émbarrassed circumstances and in great straits 
for money to meet his obligations. Frue loaned him 100 
shares of Calumet stock to be used as collateral on which to 
borrow money to aid him, and he sold that stock within four- 
teen days. ‘This made Frue lose all confidence in him. (Re- 
cord, page 49.) Loring’s letter of November 25, 1865 (Re- 
cord, pages gI-2), indicates the difficulty he had in raising 
‘money. His letter of February 3, 1869 (Record, page 94), 
mentions $11,000 coming due that month. His letter of Feb- 
ruary 22, 1869 (Record, pages 74-8), speaks of his needing 
$25,000 to meet payments coming due within the next thirty 
days, on account of the company (South Pewabic) on which 
he is endorser. His letter of March 23, 1869 (Record, page 
95), complains that the stringency of the money market still 
continues even worse than before, that he has been obliged 
to pay nine per cent. interest, and hard work to yet money 
at that. His letter of June 15, 1869 (Record, pages r1o1—2), 
tells of his having near $60,000 due on which he is obliged to 
pay eight per cent. interest, and on some of it even nine per 
cent. His letter of September 4, 1869 (Record, pages 98-9), 
speaks of his indebtedness to be met of $38,000, on guaran- 
tee of Adams stock; and despairs of paying his honest debts 
unless he can collect every dollar due him; and indicates 
heavy losses to the South Pewabic Company. 

It was during this period of his distress that he raised 
on Palmer’s notes and used for his own purposes up- 
wards of $100,000. 


Complainant testifies (Record, pdge 79) in reference to 
an interview with Loring, at Boston, in December, 1868, as 
follows: 


“ Loring was a good deal straitened in regard to South 
Pewabic matters at that time, and that was the reason of 
my going to Boston; and of course this was a matter of solic- 
itude between us, and I suggested to Mr. Loring that he use 
my notes for making the second payment on this purchase 
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in 23. He said South Pewabic had so shattered him that he 
could not do it, and as a last resort suggested the selling of 
my smelting stock, to which I consented, for the purpose of 
making that payment.” 

Loring had written complainant at Pontiac, November 
25, 1868 (Record, pages g1-—2), advising him of the 
difficulty of raising money, and of notes coming due the mid- 
dle ot December, and continuing along to the middle of Feb- 
ruary, suggesting that he raise all he can before coming 
East, saying: “ By doing thus you may in part avoid the 
great sacrifice on your interest at Houghton,” [evidently 
referring to his interest in the land in question}, and suggest- 
ing that he come by Waterbury and sell his smelting works 
stock there. 

This stock was sold December 9, 1868. (Record, page 
79.) Loring got advice of the sale at least December 18, 
1868, and telegraphed complainant at New York, where it 
seems Kingsbury (the purchaser) then was, directing the 
complainant to pay the money into Ninth National Bank, 
New York, to credit of North National Bank, of Boston 
(Record, page 93, Loring’s letter of December 18, 1868). 
Only $5,000 was paid at that time, and this amount was paid 
December 18th, as directed in above telegram (Record: 
pages 80-1, and go-1). The second payment on the Mason 
contract fell due December 18, 1868, and was paid by dratt 
of North National Bank, Boston, on Ninth National Bank, 
New York, sent by Loring in letter of December 17th. 
(Record, pages 115, letter of Loring to Mason, December 
17th; and Record, page 63, letter of Mason to Loring, De- 
cember 18th.) 

Complainant asserts, and Loring denies, that this stock 
was sold for the purpose of providing funds to pay the 
amount falling due on the Mason contract on December 18th. 
It is perhaps not very material, but it is apparent that this is 
not all an after-thought on the part of the complainant, for ia 
his letter to Frue, written April 5th, 1869 (Record, page 54), 
before any controversy had arisen between complainant and 
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Loring at all, he says, “Lhave myself paid Loring since I 
came down $23,000, having sold my smelting stock at a great 
sacrifice, in order to pay my full interest in 23.” The $23,000 
here spoken of was undoubtedly the $15,c00 for the smelt- 
ing stock, and the $8,000 for the Hecla stock, hereinafter men- 
tioned; the latter having been sold in March. 


In reference to the interview in Boston in December, 
1868, Loring, in his deposition, in an answer which is not 
responsive to the interrogatory put to him, after stating that 
he saw Palmer in his office in Boston, in December, before 
the second payment was made to Mason, and agreed to 
take the payment of the $5,000, which Palmer said had 
been made by Frue on account of the Adams Mining 
Company, as payment on account of one-quarter of Section 
23, volunteers to add, “and that I should hold three- 
fourths for myself, unless a further payment was made by 
him or Frue.” (Record, page 112.) This is distinctly 
denied by complainant on page 117 of the record, where he 
testifies that there was no agreement or conversation at that 
time, or any other time or place, that Loring should hold 
three-quarters of Section 23, unless more money was paid. 
And Loring’s statement that such agreement was made at 
this interview in December, 1868, is clearly refuted by his 
own letters written to complainant after that date; to which 
we shall call attention later. And though Loring in his 
answer (Record, page 36) avers that complainant not 
being able to raise any money to meet the last payment to 
Mason, not only consented but desired to give up all interest 
that he had expected to have in said land, and that Loring 
should pay for and own the entire of said land, save the one- 
quarter which had already been paid for by said Frue; he 
nowhere testifies that any such consent or desire was 
expressed, or agreement made, except what he testifies to as 
above as having occurred in December, 1868. 

In January, 1869, it seems complainant applied to Mason 
by letter for an extension for three months of the time for 
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payment of the final installment on his contract. January 
goth Mason wrote Loring referring to complainant’s request 
for such extension, and said he would prefer not to do so. 
(Record, page 64.) Loring not liking the word “ prefer” 
wrote Mason for a more definite decision. See his letter of 
February 3rd, 1869. (Record, page 94.) February 2nd 
Mason wrote Loring, definitely declining to extend the time. 
(Record, page 64.) ‘This letter Loring enclosed in his letter 
to complainant of February 3rd. (Record, page 94.) In 
this letter Loring says he regrets this decision, that he has 
a large sum of money to raise, and adds: 

“On ag * these comes this payment to Mason, which | 
was really in hopes you would find some one to do it on 
terms that you could retain for yourself a large interest in 
23. The ways and means of raising this money is ‘as yet 
altogether uncertain, but hope I shall be able to do it with- 
out selling any your stocks at present.” 

It seems that on February 8th complainant wrote Loring 
a proposition to make to Mason and that Mason called at 
Loring’s office and the proposition was made to him, and on 
February 15th Mason wrote from New York to Loring, 
(Record, pages 76 and 64) declining the proposition. On 
February 22nd (Record, page Loring writes to com- 
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plainant acknowledging receipt of his 15th and 8th, stating 
that Mason called at his office, “ when,” he says: 

“] made in virtue of your letter this proposal to him, viz.: 
That you would sell him 1000 shares Ossipee at net cost, on 


condition he would retain one-third interest in Section 23; 
stating I would then retain one-third, you and Frue the 


other.” 

And he encloses Mason’s reply declining the proposition. 
He expresses his disappointment at this result; speaks of 
the difficulty he had in raising the money to make the final 
payment to Mason, and the amount he has yet to raise to 
meet other obligations; says he has paid Mason in full and 
got the deed, and adds: 


“] therefore deem it my duty and an act of courtesy 
towards you to notify you that whatever additional propor- 
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tion you wish to secure for yourself in Section 23, it will be 
necessary for you to remit the amount of the cost of such 
additional portion as you desire prior to the 20th of March; 


otherwise I shall consider as mine, and retain the three- 


fourths interest in Section 23, which I have paid for.” 


Complainant testifies he answered this letter on the 26th, 
and that he kept no letter-press copies of any of his letters, 
but made a memorandum on the envelope in which Loring’s s 
letter of the 22nd came of the answer which he wrote; which 
he produced and read as follows: “/ have been willing to 
unite in any plan to mutually aid us, but failing tn this cannot 
consent to lessen my interest in Section 23.” (Record, page 
76.) Loring denies receiving this letter. 

Complainant testifies he wrote a letter to Loring on 
March 6th, 1869, and the letter is produced by defendant 
upon notice. (Record, page 77.) In this he speaks of the 
difficulty of selling property, and of his prospects of making 
sale, and adds: 

“T shall do the best I can. You had better sell the 100 
shares of Hecla. I see it is selling for $80. I wish you 
would sell 2,000 shares of Ossipee. Sell it at $5. I had 
rather bye and bye buy in again than to be in debt. I want 
to sell anything | can sell. Wath the land in 23, Ossipee 
ought to sell. dt is cheap; and it must sell at some time, if 
not now. 

Complainant wrote Loring March 8th (Record, page 
78), which letter is produced by defendant upon notice. He 
testifies (Record, pages 78-9) to having enclosed in this 
letter a postscript of which he kept a copy and had it veri- 
fied by his daughter Virginia. His daughter also testifies 
to the same effect. (Record, pages 110-111.) The post- 
script reads as follows: 

“P. S. Since writing you the enclosed letter to-day, I 
have referred to yours ot the 22nd ult., and I write this to 
say to you that I cannot consent to your holding the remain- 
ing three-fourths of Section 23, excepting as subject to my 
one-third, as originally agreed upon; having as you know 


sold my smelting stock to aid both of us in securing our 
interests in the most valuable purchase we have made; it 
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would be especially unjust and inexcusable for you in this 
way to assume the exclusive benefit, when your own interest 
is derived solely through me, as condition of your coming 
into the purchase. Therefore I must insist, if you have not 
already done so, that you first apply to my interest any 
means in your hands belonging to me.” 

Loring denies explicitly having ever received any such 
postscript. (Record, page 114.) 


As corroborative to some extent of the rather unusual 
course of adding a postscript on a separate sheet upon a dis- 
tinct subject, the Record shows another instance brought 
out by the testimony of Loring. (Record, pages 156~7.) 
He says the undated writing, Exhibit 18, at top of page 157 
of the record, was enclosed in complainant’s letter of Sep- 
tember 18, 1869. ‘The letter of September 18th is found on 
pages 99-100 of the record, and has no reference whatever 
to the subject matter of the other writing enclosed in it or to 
the letter to which that is a reply. 


In his deposition (Record, page 112) Loring swears: “ At 
the time of said contract” {Mason’s] *‘ / expected William B. 
Frue and Charles H,. Palmer to be interested with me, Frue 
to have one-quarter and Palmer one-quarter, cach paying his 
proportional part of the purchase.” 

We have already stated all the correspondence which 
preceded this contract, and it 1s plain there is nothing in it to 
justify Loring in assuming that either Palmer or Frue were 
willing he should dictate what the respective interests should 
be, or that his interest should be one-half; and “at the 
the time of ‘said contract” the only payment that had 
been made was advanced by Frue. Nor is there any- 
thing in the Record anywhere to indicate that this “ex- 
pectation” which he now swears to was ever communicated 
to either Palmer or Frue. He is then at most swearing here 
only to the unexpressed operations of his own mind; and the 
record indicates pretty clearly that even the “expectation ”’ 
is all an afterthonght. 
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Loring in his answer is very cautious on this point. He 
admits (Record, page 34) that some correspondence passed, 
but avers that as some of his letters were destroyed by fire 
he is unable to state the character of the correspondence, 
“or whether there was any definite understanding expressed 
thereby in relation to the several interests that the said com- 
plainant, the said Krue and this defendant, were expected to 
have in said purchase.” Om giving his deposition almost the 
last thing before the hearing, after having found we were 
unable to produce any letter, or compel him to, that definitely 
fixed in writing the respective interests, he makes bold for 
the first time to swear to this mental apportionment of inter- 
ests. There is nothing in writing bearing on this subject 
more clear than what is contained in Loring’s letter of Feb- 
ruary 22nd, where he says he proposed on .Palmer’s behalf 
to Mason that he should take of Palmer his Ossipee stock 
at net cost and retain one-third, while Loring retained one- 
third and Palmer and Frue together one third. 


Both Frue and Palmer testify to a clear understanding in 
July, 1868, that their interests were to be equal. The first 
time and the only connection in which a quarter interest was 
ever mentioned between the parties, was when Frue asked 
for something to show for the $5,000 he had paid on the pur- 
chase. Then, of course, as $5,000 was a quarter of the 
$20,000 purchase price, the amount of the interest which he 
received corresponded with the proportion which he had 
paid of the whole purchase price. 


Frue testifies (Record, page 49) that when he learned 
that Loring had sold his Calumet stock contrary to the 
understanding upon which it was loaned to him, he became 
very distrustful of him and lost all confidence in him and 
wanted something to represent the money he had paid on 
the purchase. He says (Record, page 51) that the paper 
which he got was not in accordance with his understanding 
of what his interest was to have been, and adds: “At the 
time of the purchase or shortly after that, it was the under- 
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standing that each held a third interest.” Complainant’s 
testimony is to the same effect. (Record, page 117.) 


Their interests in their prior joint investments were gen- 
erally equal, or very nearly so. 

The correspondence which resulted in the granting of 
the quarter interest to Frue, corroborates the testimony of 
complainant and Frue in this regard. 

Frue wrote complainant March 6, 1869,(Record, page 
74) acknowledging his of the 18th (February), and saying: 
“You, however, neglect in your letter to mention anything 
about the paper asked for showing my interest in the land 
purchased. I would like to have you attend to it as soon as 
possible.” The prior letter containing the request here 
referred to could not be produced. It was evidently written 
prior to February 18th. 

Frue testifies (Record, pages 48-9): “I had written Mr. 
Palmer that I wanted something.to show my interest in that 
property; and I was very much exercised at the time from a 
letter that had come from Mr. Loring which almost con- 
vinced me that Mr. Loring was about to grasp everything 
and hold it within his hand without regard to the rights of 
others.” 

March 8, 1869, complainant wrote Loring (Record, page 
78) saying: “I wish you would send me a statement that 
Captain Frue owns one undivided one-fourth interest in the 
120 acres of 23, as he has paid that amount. I want this so 
that he will have no cause to feel uneasy about it.” March 
16th, 1869, Loring replied, (Record, pages 81-2) adding in a 
postscript on the margin: “ Enclosed I forward the bond 
given by Mason, with an endorsement that I trust wiil meet 
your wishes.” ‘The enclosure here referred to was the con- 
tract with Mason for the land in question, and the endorse- 
ment on it was in Loring’s handwriting, and was signed by 
him, and read as follows: 


“ Boston, March 16, 1869. Whereas, Thomas F. Mason 
has deeded to E. T. Loring in trust, the lands described in 
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the w:thin document, and received therefor in payment the 
sum mentioned therein, with the interest, therefore be it 
known, for value received, I hereby acknowledge that C. H. 
Palmer or Wm. B. Frue, one or either of them, jointly or 
severally, are the owners of the undivided one-fourth part of 
said lands, and I hereby ‘obligate myself, heirs and executors, 
to account to said Palmer or his assigns, for one-fourth part 
received for the lands in question, w henev er a sale shall be 
made of the same.” ; | 
April 5, 1869, complainant wrote Frue, (Record, page 
54) from which it appears that trouble was brewing between 
Frue and Loring, from the latter’s claiming that Frue’s Os- 
sipee stock had been pledged as collateral to Palmer’s “ land 
account.” In this letter complainant says: 


“IT have from Mr. Loring a written statement in regard to 
a quarter interest in 23, which I asked him to make out to 
you. In this paper he mixes the quarter paid by you at 
Houghton with my interest, and seeks to put me off with a 
quarter interest. when the property shall be sold. In regard 
to the quarter paid by you at Houghton, | had notified Lor- 
ing of this distinetly in ‘Octaber last, Ww hen at your house, and 
have written him since to the same effect, so that he knows 
beyond any mistake, that you are entitled to a quarter on 
account of this payment,’ > and on the mar gin adds: “I will 


send a paper for one-quarter of 23 paid by you, to-morrow.” 


The next day complainant wrote Frue again, (Record, 
page 55) enclosing the Mason contract with the aforesaid en- 
dorsement thereon, which complainant had received from 
Loring, saying : 

“I send you the paper referred to in my last. I do not 
think it is necessary, as Mr. Loring is fully aware that you 
paid for him at Houghton $5,000, which was to apply on the 
purchase of 23. As you are entitled to this independent of any 
interest of mine in the hands of Mr. Loring, I have tried to 
make this much sure to you in what I have s aid in this paper. 
You will understand that your interest in 23 has nothing to 
do with mine. You will insist as you paid the $5,000 for 
Mr. Loring, upon his acknowledging it to you and taking 
his agreement to that effect.” 

March 23d, 1869, Loring wrote complainant (Record, 
page 95) calling attention to the fact that he had no reply to 
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his letter of the 16th, and advising him of the sale of his 
Hecla stock at $80, in accordance with his suggestion of 
March 6th. The proceeds of this Hecla stock are credited 
in the account as of March 20th, 1869, the very date fixed by 
Loring in his letter of February 22d. (Record, pages 74-5.) 

April sth, 1869, complainant wrote Loring, (Record, 
pages 95-9), saying: 

‘Your letter containing the 23 contract, and of March 23d, 
came to hand while I was away from home. I have sent the 
contract to Frue, who alone is the owner of the undivided 
one-fourth of 23. This I told you in Boston.” 

And after referring to the assessments on S. P., men- 
tioned in the letter of March 23rd, adds: 

“In regard to my own money matters, I will say to you 
this, if I can have time I can bring them out straight. I must 
have some time to do it.” 

In May, 1869, Loring was at Houghton, and on the 22nd, 
deeded to Frue the undivided quarter of the lands in ques- 
tion, (Record, page 29), and executed the contract Exhibit 
C. attached to the bill, (Record, pages 30-1.) Palmer testi- 
fies, (Record, page 84), that this agreement Exhibit C first 
came to his knowledge about the time of the commence- 
ment of this suit. This is nowhere disputed. 


May 21, 1869, Loring wrote to complainant from 
Houghton, (Record, pages 82-3), appointing a meeting in 
Detroit on the 28th. An interview was had at the Russell 
House in Detroit, at about the time appointed, (Record, 
pages 83-4.) Complainant testifies that at this interview, 
Loring said he had had a fearful time with Frue, and that 
Frue had threatened to have him arrested; that Frue had 
agreed to wait thirty days to let him return, before com- 
mencing any proceedings against him; and also spoke about 
the stock which was the matter of dispute between them. 
He said he had deeded to Frue a quarter interest in 23, and 
that he regretted it, and regretted that complainant had aided 
Frue to that quarter. Complainant then told him he knew 
10 
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Frue had paid $5,000, and was entitled to his interest, and as 
Frue had asked complainant to get something to represent 
that $5,000, complainant could not do otherwise than he had 
done. Loring said he would rather complainant should have 
had half with him than Frue anything; and complainant re- 
plied that his interest was one-third. Loring requested com- 
plainant to write. Frue to moderate him. In compliance 
with this request complainant did write Frue, May 30, 1869, 
(Record, pages 55-6), urging him not to begin any suit til] 
all else failed, and saying it would be disastrous to all their 
interests to move as he contemplated. 

Loring testifies, (Record, page 115), as to the interview 
in May, that no claim at that time was made by complainant 
to any interest whatever in the purchase of Section 23. 


-_- 


June 8, 1869, Loring wrote complainant (Record pages 
96-7), advising him of his safe arrival home, and of his ex- 
amination into their accounts, and claiming complainant owes 
him $0,449.97, over and above $15,042.19, on land account 
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and no mistake about it. June 10, complainant replies, (Rec- 
ord, pages 97-8), pointing out where a mistake of upwards 
of $10,000 had been made. June 15th, Loring writes again 
(Record, pages 101-2), admitting the error and enclosing 
statement of account, showing balance against himself of 
$10,804,32, with two $5,000 notes outstanding. July 6th, 
complainant wrote (Record, page 98), again referring to 
mistake and interview at Detroit, etc. 

Further correspondence during July and August, 1869, 
passed between the parties as follows, but it contains noth- 
ing pertinent to the present issue, viz: July 15th complain- 
ant wrote from Houghton, (Record, pages 154-5); Loring 
replies July 22nd, (Record, pages 155-6). August 9th, com- 
plainant writes again, (Record, pages 193-4); August 3oth, 
Loring replies, (Record, page 156.) 


September 4th, 1869, Loring writes complainant, (Re- 
cord, pages 98-9), enclosing accounts made up to 1st Sep- 
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tember, and claiming a balance of upwards of $15,000, con- 
sisting almost entirely of the imaginary balance of the false 
land account, and says: “I deem it all important to give you 
ample notice that this account must be settled, at the latest 
period possible for me to wait for it, on the first day of Sep- 
tember 1870.” September 18th, complainant replies (Re- 
cor, pages 99-100), writing mainly of other things, but as 
to the acccounts, saying: “I shall try and come up to your 
views in making payment by September, 1870; I shall do 
all L can.” 


The correspondence indicates pretty clearly that com- 
plainant was not aware at this time how grievously he was 
imposed upon by the manner of keeping this land account. 
He testifies (Record, pages 85-6), that he objected to the 
account being kept in his name when it was so commenced; 
that it embraced the interests of 20 or 30 persons. He was 
asked: ‘‘ From the manner in which that land account was 
kept, was there any difficulty in your determining how your 
matters stood upon the account itself?” and answered: 
“There was a difficulty, because it required a knowledge of 
everybody else’s account, which I had not. Of course it 
would be blind to anybody unless they kept the account 
themselves, and knew the relations of everybody to that ac- 
count.” . He testifies again (Record, page 103), that he was 
not even then able to separate out from that account the part 
which pertained to him individually, or to state accurately 
how that account ought to stand. 


Complainant was no accountant, and as he testifies (Rec- 
ord, page 332), was very slow to understand accounts, paid 
very little attention to these accounts, and especially this 
land account. He testifies (Record, page 109), that he never 
noticed until quite recently the fact that the interest was 
figured at different rates on this land account, that is, seven 
per cent. on the debtor side and six per cent. on the credit 


side. 


kt ae 


i. 


During all this time Loring had in his hands stocks 
standing in his name as trustee and belonging to complainant, 
as follows: 2,595 shares of Ossipee, 1,000 shares of Adams, 
500 shares of Kearsarge, and 3,500 shares of “ South half” 
of Sections 35 and 36, and also a large quantity of each of 
these stocks belonging to Frue, all of which he claimed to 
hold as collateral to complainant’s land account. All 
these he advertised for sale at auction, on September 
28th. at Boston, the printed notice of which sale appears at 
page 199 of the Record. He undertook to send copies of 
this printed notice to complainant, but the proofs are clear 
that neither of these notices reached complainant until after 
the date of the sale. 

Karly in October, 1870, Loring met complainant in De- 
troit, and then informed him of the auction sale. He testifies 
‘(Record, pages 158-9), in reference to this sale, that he sub- 
seqnently learned from his attorneys that this auction sale 
“ lacked some legal technicalities of the law,” and he annulled 
the sale, took the stock into his own hands; and that in Oc- 
tober, 1870, he stated to complainant in Detroit, that he had 
bought all the stocks “of the pretended sale of collaterals ” 
(szc) and had it in his possession,and would be happy for him to 
settle his accounts and take his stock. He also says (Re- 
cord, page 200): “Ithen assured Mr. Palmer that I would 
guarantee that the entire stock sold should be placed at his 
disposal on settlement of my account.” He also says (Re- 
cord, page 210): “They were subsequently tendered to 
him.” 

Now there is no question that this statement is unquali- 
fiedly false. Complainant testifies (Record, page 329): “He 
did not say any such thing to me”; and (Record, page 330), 
“ He never stated to me but what he had sold them;” also, 
that he (Palmer) did not then know that Loring controlled 
the stocks, and that thev were never tendered to him, ex- 
cept so far as a letter in evidence shows. 

The correspondence commences again with October 5th, 


1870 (Record, page 329,) a letter written by Loring at De- 
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troit, after he had parted with complainant. It requests 
complainant to endorse and forward a certificate of stock 
which was enclosed. October 10th complainant replied 
(Record, page 2co), enclosing the certificate and saying he 
had forgotten it stood in his name. The certificate of stock 
and endorsement are found at pages’ 174-5 of the Record. 
October 12th, Loring writes (Record, page 200) acknowl- 
edging receipt of the stock and endorsement, and saying: 

“T mentioned to the auctioneer the remark you made to 
me in Detroit, viz.: that you did not receive the advertised 
notice of sale of collaterals until a few days before the sale 
took place, by reason of your change of reSidence. He re- 
plied this made no material difference, and remarked if there 
was any dissatisfaction on your part he would guarantee that 
the parties who purchased it would transfer the stock back 
to you on your paying the price at which it sold and the ex- 
penses, as they were quite indifferent about it. I wish you 
could find some one who would do this: for you, and pay the 
balance of assessments due the company, which I have been 
obliged to assume.” 

This letter is the one referred to by complainant as the 
only tender or guarantee ever made to him concerning these 
stocks. It completely negatives any such tender as Loring 
testifies to having been made at the interview in Detroit. 

October 13th, Loring writes again (Record, page 366), 
enclosing an account, in which he charges interest up to date 
and credits the proceeds of this bogus auction sale at $6,- 
177.07; also encloses the account of sales of which Exhibit 
84 (Record, page 199) is a copy, and demands payment of 
the balance, stated at $10,992.53. But see Exhibit too (Re- 
cord, pages 252-3), which Loring says was sent to com- 
plainant, and which is a statement of the account up to the 
same date, and includes the credit for amount received from 
sale of collateral stock $6,177.07, and concludes with a bal- 
ance of $9,529.52. 

October 20th, Loring writes again (Record, page 367) on 
another subject. November 7th complainant replies (Re- 


cord, page 201): 
Il 
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“T arrived home Saturday night and found your letter of 
the 20th. I received one before in which you repeat a con- 
versation with me while in Detroit not in accordance with 
the fact. [ said I received an envelope containing a notice of 
sale of stock, remailed at Houghton September 26th, and re- 
ceived by me about the rst of November.” 


Palmer testifies (Record, page 365) that this last word 
‘ November ” was an error for October. 


This closes the correspondence, iy one letter written 
by Loring to Noble, April 22, 1872 (Record, page 330), 
which bears on the question when Lenin abandoned ete 
annulled the auction sale. ‘This letter affirms the sale and re- 
fers Noble to complainant in reference to it. 


The history of this auction sale is derived exclusively 

from Loring. His statement of it on cross-examination is 
27] 

purport of it 1s as 

to procure » bidders to buy in the stocks for him. No neneh. 


on pages 227 to 232 and 254 to 256 of the Record. The 
follows: Loring engaged the auctioneer 


ficates were present at the sale; no money passed, except 
the expenses of conducting the sale. The auctioneer made a 
report of the sale to Loring with the name of the bidders. 
Certificates were then formally issued in the names of such 
bidders, and by them at once endorsed over to Loring, with- 
out ever leaving his hands; and so remained until 1872, 
when Loring sold them. Loring being president and his 
faithful bookkeeper secretary of the several companies, facil- 
itated this manipulation of the stocks. 


These are some of the “legal technicalities of the law ” 


which this sale lacked of a valid foreclosure by a trustee of 


the interests of the beneficiaries of the trust. The account 
of it is much more graphic as Loring states it little by little 
in giving his evidence. He further says he can’t say the 
precise time his counsel advised him this sale was invalid; 
can’t recollect exactly whether it was prior to his interview 
with complainant in October; he did not tell complainant 
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then that the sale was invalid, but to the best of his recollec- 
tion did tell him the stock was placed where he could have 
it. As matter of fact the certificates were at that very time 
in his safe. 

The proceeds of this bogus sale were credited to com- 
plainant on Loring’s books at $6,177.07, and this is the last 
entry ever made in the account, except a credit on December 
31, 1874, to capital stock (which Burr the bookkeeper says, 
Record, page 207, means the same as “ Profit and Loss”) of 
the balance of $10,992.53; see exhibit g1 (Record, page 206), 
and exhibit 90 (Record, pages 204-6), which are complete 
transcripts of complainant’s accounts in Loring’s books. 


The grasping character of this defendant is fitly described 
by complainant in his letter to Frue of April 5th, 1869, 
where he says: “In difficulty Loring is hell upon his asso- 
ciates; he does not seem to recognize that they have any 
rights whatever.” It is exhibited in his selling Frue’s Calu- 
met stock loaned to him to aid him in borrowing money to 
tide him over his financial distress; in confiscating stocks, 
not only of Palmer, but of Frue and Noble and others, 
which he held as trustee for them individually, to make good 
to himself an imaginary balance due him from complainant 
on his false land account; and finally in his effort now to 
absorb complainant’s interest in the lands in Section 23. 


It will be observed that in this pretended auction sale 
Ossipee brought 50 cents; Kearsarge 70 cents; Torch Lake 
5 cents; Adams 25 cents; South Pewabic 7 cents; and 
Sections 35 and 36 one cent per share. 

In 1872 Loring, without notice to complainant, treating 
as his own the stocks which he had thus confiscated, sold all 
the Ossipee to Clarke at $5.00, and the Adams to Stanton 
for $1.66%4, per share, complainant’s interest in Sections 35 
and 36 for an aggregate of $1,750. Torch Lake was absorbed 
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in a consolidation. The Kearsarge stock Loring still retains. 
The proceeds ot complainant’s stocks in above sales are now 
credited to his account, and aggregate over $16,000. 

The first knowledge complainant ever had of these sales 
and transformations, except mere rumor, was derived from 
Loring’s testimony in this case. J.oring swears (Record, 
page 232) he never rendered complainant any account after 
transmitting him the auctioneer’s report of said bogus sale. 

In view of the tortuous course pursued by this defendant 
what wonder that his counsel in questioning him about the 
final sale to Stanton of the Adams stock should ‘unwittingly 
have asked, “ Was that a genuine sale ?” etc. (Record, page 
183.) The question discloses the doubt which the counsel 
must naturally have telt as to whether the end of the shame- 
ful story had yet been reached. 

In answer to his counsel’s inquiry (Record, pages 297-8) 
why, after the sale in 1872, the account was not reopened 
and a statement made, he says he treated it as a matter that 
was closed in point of fact, being sold to the best advant- 
age and not to be reopened; nor was Palmer notified in 
reality; and he gives the further reason, that he heard com- 
plainant was insolvent; that he commenced suit against him 
in 1872 and discontinued it. On cross-examination (Record, 
pages 299-300) he says his suit was withdrawn in 1874 and 
that it was instituted to recover the balance shown on the 
account on his books. The bill of particulars of that suit 
(Record, pages 393-4), the last item of which is the pro- 
ceeds of the bogus auction sale $6,177.07, leaving a balance 
as of September 30, 1870, of $9,529.52 (the same as Exhibit 
100, Record, pages 252-3), corroborates this statement. 

In July, 1875, Loring made the trust deed to Welch, 
Exhibit D attached to the bill. (Record, pages 32-3.) 


We are aware that this statement of facts has extended 


somewhat beyond what is essential to the determination of 
the questions involved in this appeal, but it is generally no 
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harm for a court to be provided with the means of viewing 
the acts of parties in the light of as full knowledge of their 
character and motives as is developed by the evidence in 
the case. 
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The main question is, whether the facts proved are suffi- 
cient to establish a trust under the Michigan statutes. 

We maintain we have made out a clear case of an 
express trust. 

Let us recapitulate briefly the salient facts, omitting all 
disputed matters. 

1. Palmer, Frue and Loring, had for a considerable time 
been in the practice of purchasing mining properties, sharing 
jointly and equally therein, the title standing in the name of: 
Loring as trustee. 

2. The bargain and terms of purchase were completely 
made by Palmer, with Frue’s assent, before Loring had any 
knowledge of it. It was regarded by all as a valuable pur- 
chase. ‘The memorandum contract was drawn up embrac- 
ing all the terms of purchase. ‘This contract ran to Palmer 
and Frue, or Palmer and associates. 

3. Palmer wrote Loring, enclosing this contract, advising 
him of the purchase; speaking of it as his own purchase 
which Loring was to complete for him, but indicating 
clearly enough that the purpose was to use it in connection 
with Ossipee, and that it was contemplated Loring should 
be jointly interested, if he chose. Mason also treated it as 
Palmer’s purchase and Palmer’s contract. Palmer sent three 
letters and two telegrams before hearing from Loring. 

4. On receipt of Palmer’s letters Loring writes, saying 
he is pleased with the purchase and joins in it, and shortly 
afterward telegraphs that the contract is closed. 
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5- Loring having received these letters‘and the memo- 
randum contract running to Palmer and Frue or Palmer 
and associates, is presented by Perkins (to whom Mason 
had sent it} with a contract such in terms as Palmer’s letters 
and memorandum contract advised him of, with the name of 
the vendee blank. He directs this blank to be filled with 
his name as trustee, and executes it in that name. 


6. At an interview in July at Houghton, the three 
discuss the purchase, and the question of putting it into 
‘Ossipee, and on Loring’s suggestion that there is more 
money in it for them to keep it, and assertion that they 
owned it jointly and would keep it, the idea of using it with 
Ossipee was abandoned. 


7. In his letters of February 3rd and 22nd, 1869, Loring 
clearly enough indicates that Palmer is one of the benefi- 
ciaries for whom he holds in trust this contract from Mason. 


8. The declaration of trust enclosed to Palmer by Loring 
in his letter of March 16, 1869, and which was endorsed on 
the Mason contract, may be taken as an admission, at least, 
that Palmer was entitled to some interest. 


g. The answer admits the original bargain of purchase 
was made by Palmer, with the expectation that Loring 
would become interested therein together with Palmer and 
Frue; that Palmer wrote him in relation to said purchase 
and requested him to enter into a written agreement with 
Mason for the completion of said purchase, and that in con- 
sequence of such correspondence and growing out of it, 
Loring entered into the contract with Mason, and executed 
that contract as trustee. 


10. In his deposition, signed and sworn to, Loring says: 
“ At the time of said contract I expected William B. Frue 


and Charles H. Palmer to be interested with me, Frue to 
have one-quarter and Palmer one-quarter, each paying his 
proportional part of the purchase.” 


a 
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Pailroad Co., v. Durant, 5 Otto, 576, holds: “ whena 
conveyance of real estate is made to the grantee as trustee, 
without setting forth for whom or for what purpose he is 
trustee, parol evidence is admissible to establish the tact.” 
This case came up from Nebraska, and the Nebraska statute 
of frauds at that time was identical with the statute of Mich- 
igan invoked by the defendant here. 

Applying that ruling to this case, and the undisputed 
oral admissions and declarations made by Loring to Frue and 
Palmer at the interview in July, 1868, taken with the con- 
tract from Mason, running to Loring as trustee, make out 
a perfect case for complainant. 

Perry on Trusts, $82 says: “If there is any competent 
written evidence that the person holding the legal title is only 
a trustee, that will open the door for admission of parol 
evidence to explain the position of the parties.” Citing 
Cripps v. Fee, 4 Bro. Ch., 472; Hollingshead v. Allen, 17 Pa. 
St., 275; Prevost v. Gratz, 1 Pet. C.C., 364; Morton v. Tew- 
art, 2 Yo. and Col., Ch. 67; Hutchins v. Lee, 1 Atk., 447; 
Corse v. Leggett, 25 Barb., 389. See also Browne on 
Statute of Frauds, $111. 

The case of Aingsbury v. Burnside, 58 Ill., 300, and 
Urann v. Coates, 109 Mass., 581, are strong cases to the same 
effect. Indeed in most of the cases it has been found neces- 
sary more or less to supplement the written evidence with 
parol testimony to connect the written declaration with the 
subject matter: and it has very generally been shown that 
the written declaration was madé in pursuance of an original 
oral agreement to take and hold as trustee. In many of the 
cases the writings held to be sufficient to establish a trust, 
standing alone are almost meaningless, but when construed 
in the light of the surrounding circumstances proved by 
parol testimony, become clear enough and unmistakable in 
their meaning. 
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The courts have uniformly apposed such a stringent con- 
struction of the Statute of Frauds as would encourage its 
use as a cloak or protection of frauds. 


Prior to the passage of the statute of frauds, express 
trusts in lands could be established by parol. ‘The 7th Section 
of the English statute provides that trusts, etc., “ shall be 
manifested and proved. by some writing signed by the party.” 
Some of the American states in adopting this statute have 
‘ changed its wording so as to require the trust to be “ created 
or declared by instrument in writing signed by the party.” 

A summary of the legislation of the different states is 
given in a note to the chapter on express trusts in the Fourth 
Edition of Browne on the Statute of Frauds; and also in a 
note to Section 78 of the Third Edition of Perry on Trusts. 

At an early day it was questioned whether it was not the 
intention of the English statute that the creation or declara- 
tion itself should be in writing; but whatever may have been 
the actual intention of the legislature the construction put 
upon the statute is now firmly established. Perry on Trusts, 
$79; Browne on the Statute of Frauds, $97. And it is now 
uniformly held that the declaration may be executed subse- 
quently to the creation of the trust, or even in anticipation 
of it, or subsequently to the death of the grantor or the 
bankruptcy of the grantee. 

No particular formality is required or necessary in the 
creation of a trust. It may be by an express deciaration, or 
by any informal memorandum: Sellamy v. Burrew, Cas. 
tem. Talb., 97; -asher v. Fields, to Johns., 495; Corse v. 
Leggett, 25.Barb., 389; Urann v. Coates, 10g Mass., 5813 or 
by letters: Forster v. Hale, 3 Ves. Jr., 696, S. C., 5 Ves., 
308; Montague v. Hayes, 10 Gray, 609; Aingsbury v. 
Burnside, 58 Illl., 300; by a pamphlet: Sarre v. Foy, 
16 Mass., 221; by a receipt: Faxon v. Folvey, 110 Mass., 


I 
392; by a deposition or affidavit: /nney v. Fellows, 15 


Vt., 525; by a recital in a bond: Gomez v. Tradesmen’s 
4 Sandf., 102; Bragg v. Paulk, 42 Me., 502; by a 
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recital in a deed: Wright v. Douglass, 7 N. Y., 564; 
though the deed run to third parties: Barrell v. Foy, 16 
Mass., 221; or by an answer inchancery: Patton v. Cham- 
berlain, 44 Mich., 5, and cases cited; /H/utchinson v. Tindall, 
2 Green Ch., 357; AMaccubbin v. Cromwell, 7 Gill and John., 
157; Barron v. Barron, 24 Vt., 375; in short by any 
writing in which the fiduciary relation between the parties 
and its terms can be clearly read: Perry on Trusts § 82, 
and cases cited. Nor is it necessary that such letters, 
memoranda or recital should be addressed to the ces/uz gue 
trust, or should have been intended when made to be evi- 
dence of the trust: Perry on trusts, $82; Browne on Stat. 
of Fr., $$ 88, roo. 

The question has arisen whether the change in the 
wording of the statute, requiring the trust to be crea/ed or 
declared by an instrument in writing works any change in the 
construction to be given to it, and the rulings seem to have 
been almost uniform that it does not. 

Mr. Justice Bennett, in Pennock v. Clough, 16 Vt., 508, 


savs that the Vermont statute, which reads “created or 


declared,” etc., is the same in effect as the English statute. 
3} Story, 294, 


Mr. Justice Story, in ‘enkins v. Eldredge, : 

says that in his opinion there is no substantial difference 

between the Massachusetts statute (which is like that of 

Vermont) and the English statute. 

Mr. Justice Colt, in Uraun v. Coates, 109 Mass., 581, 585, 
1” in the 


exoressiv holds that the words “ created or declared ” 


Massachusetts statute are equivalent to “ manifested or 
proved ” in the English statute. He says: “ Trusts may be 
created in the first instance in writing; they more commonly 
originate in the oral agreements and transactions of the 
parties, and are subsequently declared in writing. Our 
statute embraces both descriptions:” and see, also, Barrell 
v. Foy, 16'Mass., 221; and Faxon v. Folvey, 110 Mass., 392. 

In Richardson v. Woodbury, 43 Me., 206, 212, Mr. 
Justice Davis refers to the Maine statute, which required all 
trusts concerning lands to be “manifested and created” by 
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writing, etc., and expresses the opinion that it was an im- 
portant change from the statute of Massachusetts. In 
McClellan v. McClellan, 65 Me., 500, 504, Mr. Justice Vir- 
gin calls attention to the changes in the Maine statute and 
to the above decision in 43 Me., 206, and to the fact that 
after that decision the statute was changed in 1857 from 
‘‘manifested and created” to “created or declared,” and 
holds that under the later. statute express trusts may be 
“created ” in the first instance, or subsequently “ declared,” 
by any proper writing signed as required, citing with ap- 
proval several Maine cases, and also A/ontague v. Haves, 10 
Gray, 609; Urann v. Coates, 109 Mass., 581; axon v. Folvey, 
110 Mass., 392; Avngsbury v. Burnside, 58 Ill., 300; and he 
sustains the trust set up in the case, which rested upon 
letters and memoranda subsequent to, the deed, which was 
absolute in form. | 

But the statute of New York prior to 1860, like the pres- 
ent statute of Michigan, and also of Wisconsin, required trusts 
to be created or declared by a deed or conveyance in writing; 
and it remains to be considered whether the words * deed 
or conveyance ” are restrictive. 

In Corse v. Leggett, 25 Barb., 389, 394, upon the defini- 
tion of the word “ conveyance” in the statute as embracing 
any instrument “by which the title to such estate may be 
affected in law or equity,” it is held that.a trust is well 
declared by a mere written memorandum in a book. In 
Wright v. Douglass. 7 N. Y., 564, it was held that a 
recital in a deed was sufficient, and that it need not be done 
in the form of a grant. It is true there is a dictum in 
Cook v. Barr, 44 N. Y., 156, 159, to the effect that this 
statute required trusts to be created by deed or conveyance 
and the only proof of them was such deed or conveyance; 


but that case was decided 1n 1870, after the amendment of 


the statute in 1860, which amendment that court expressly 


determines rendered it substantially the same as the English 
statute, and that under it trusts could be then proved by any 
writing subscribed by the party. This dictum of course is 
of no weight as authority. 
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The Michigan statute ($6,208, Howell's Annotated Stat- 
utes) defines the word “ conveyance” as used in the Statute 
of Frauds, as embracing “every instrument in writing ex- 
cept a last will and testament, whatever may be the form of 
such instrument, and by whatever name it may be known in 
law, by which any estate or interest in lands is created, 
aliened, assigned or surrendered.” 


It is expressly decided in Patton v. Chamberlain, 44 Mich., 
5> that an avowal of the trust in an answer in chancery is a 
sufficient declaration of trust in writing to answer the re- 
quirement of the Statute of Frauds. This should be conclu- 
sive. For if an admission in an answer comes within the 
statutory requirement of a deed or conveyance, surely any 
other written admission ought to be sufficient. And this being 
a Michigan decision construing the Michigan statute ought 
to be of great weight with this court. 

The Wisconsin statute is copied from that of Michigan; 
and in White v. Fitzgerald, 19 Wis., 480, it is held that a 
written memorandum signed by the party, which as to the 
land in question stated merely that it was owned jointly by 
White and Fitzgerald, was a sufficient conveyance in writ- 
ing, and a_ sufficient declaration of trust under the statute; 
and that it meant that each owned one-half the land. 

From the foregoing authorities it seems well established 
that the words “created or declared” mean nothing differ 
ent from “ manifested or proved” and that the words “ by 
deed or conveyance” do not substantially change the con- 
struction given to the statute. 

Perry on Trusts, $81, says in summing up the authorities 
on this point: “Upon sound reason then and upon decided 
cases, it would seem that the peculiar form of words in some 
of the statutes of the American States, has not altered the 
general rule as established under the English statute; and 
that the same evidence would be generally received in the 
United States to establish a trust as in England.” See also 
to the same effect Browne on the Statute of Frauds, §$1oq. 


The writings in the case at bar are certainly as clear and 
definite as those which were held to be sufficient in the lead- 
ing English case of Forster v. Hale, or in Urann v. Coates, 
109 Mass., or in Aznugsbury v. Burnside, 58 lll., or in White 
v. Fitzgerald, tg Wis., or in many of the other cases above 
cited. 

Statute of Uses and I rusts 
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But conceding these writings to have been sufficient un- 
der the Statute of Frauds to establish an express trust, is the 
matter affected by the Michigan Statute of Uses and Trusts? 


This statute was adopted from New York and most of 


its provisions are identical with the New York statute of 


1830. 

The object and effect of the statute is fully discussed in 
Willard’s Eq., p. 414 e¢. seg.. and Washburne on Real Prop- 
erty, vol. 2, p. 212. 

It was enacted in Michigan in the Revision of 1846, and 
stands as Ch. 63, Rev. Stat. 1846. But a very important 
modification is made in section 11 of the Act. The New 
York statute specifies but four purposes for which an express 


trust may be created. 


The Michigan statute adds a fifth: 

“sth. For the beneficial interest of any person or persons, 
when such trust is fully expressed and clearly defined upon 
the face of the instrument creating it, subject to the limita- 
tions as to time prescribed in this title.” 

Wisconsin, that was formerly a part of Michigan, in 1849 
enacted the Michigan statute verdatzm. Its Statute of Frauds, 
its definition of “ conveyance,” and its Statute of Uses and 
Trusts, are precisely the same as those of Michigan. 

We find the above subdivision 5 in the statute of no other 
State. Its effect seems never to have been directly passed 
upon by the Michigan Supreme Court. 


In Wisconsin, however, it has been fully discussed in sev- 
eral cases. In Marvin v. Titsworth, 10 Wis., 320, it was 
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overlooked, and the New York decisions tollowed. But in 
White v. Fitzgerald, 19 Wis., 480, Goodrich v. Milwaukee, 
24 Wis., 422, and Aeh/l v. Bingenheimer, 28 Wis., 84, the 
cases turned upon the effect to be given to this section. 


| | 
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je In White v. Fitzgerald the court calls attention to the 
distinction between the Wisconsin statute and that of New 
York, and concludes: 


* We see no reason why any written instrument that was 
sufficient as a declaration ot trust before chapter 84 | the 
Statute of Uses and Trusts] was incorporated into our laws, 
and which is not aflected by the limitations as to time, is not 
sufficient now; or at least sofar valid that the cestuz gue trust 
will be protected. In cases not otherwise provided for he 
has a right to the aid of a Court of Equity as formerly * *. 
There can be no doubt that the instrument in question would 
be regarded as a good and valid declaration of trust.” 
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In Goodrich v. Milwaukee the case of Marvin v. TFits- 


worth, 10 Wis., 320, is expressly overruled, and White _v. 
Fitzgerald approved and followed. The Court holds as to 
said fifth subdivision as follows: 


“The addition of that subdivision to the four which pre- 
cede it and which are found in the statute of New York, 
establishes, as it was undoubtedly intended to do, a policy in 
this State upon the subject of active trusts entirely different 
from that which prevails in the State of New York. It 
shows very clearly that no active trusts were intended to be 
affected or abolished by any provision of the statute, though 
the language of some of its sections, literally construed, may 
be broad enough to include them. * * . * 
Upon full consideration we are satisfied that such is the true 
~ construction of the statute. It is certainly the only one by 
which its various proyisions can be harmonized and effect be 
given to each.” 
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Has the trust thus established been since abandoned or 


abrogated ¢ de 
Upon this question the burden of proof is upon the trus- 

tee, as held in Seymour v. Freer, 8 Wall., 202, 216. See 

also Prevost v. Gratz, 6 Wheat., 481, 497. ‘ 


A trust may be terminated either by an abandoment of 
his claim by the cestuz gue trust, or by a denial on the part Vv 
of the trustee that under the circumstances the trust any ‘ 
longer exists, and acquiescence therein by the cestui gue 
trust. See Seymour v. Freer, /bid. 7 

Loring seeks to avail himself of both these defences. 

They are distinct in their nature and we shall consider them 


separately. 


First as to the abandonment. ‘The only evidence adduced 
by Loring on this head is his own testimony, and relates to 
the interview in Boston in December, 1868. He is examined 
on written interrogatories, without cross-examination. He 
is asked with reference to an interview at Houghton in Oc- 
tober, 1868, and the advancement of the $5,000. After ans- 
wering the interrogatory as to the interview in October, he 
states that he saw Palmer in Boston in his office in Decem- 
ber following, and agreed to take the payment of the $5,000, 7 ; 
which Palmer said had been made by Frue on account of the 
Adams Mining Co., as payment on account of one-quarter 
of Section 23, and volunteers to add: “and that I should 
hold three-fourths for myself, unless a further payment was 
made by him or Frue.” (Record, page 112, fifth interrogatory v 
and answer.) ‘This answer is not responsive to the question 
and ought not to be considered. ‘There is no evidence what- Y 
ever of an abandonment at any other time. 3 

Palmer in his rebutting testimony (Record, page 117), \/ 
denies absolutely that any agreement or conversation was ae 


had at that time or any other time or place, that Loring 
should hold three-fourths of ‘Section 23 unless more money 
was paid. 

The evidence is abundant from Loring’s own letters 
written subsequently, that he himself did not consider or un- 
derstand.that Palmer had abandoned his interest in Decem- 
ber, 1868. For, in January and February afterwards, we 
find Loring intervening between Palmer and Mason for an 
extension of time for making the last payment, and communi- 
cating to Palmer Mason’s refusal; more than that, he by let- 
ter expressly recognizes Palmer’s interest in the matter. 
And later still, he intervenes between Palmer and Mason for 
an exchange of Palmer’s Ossipee stock for one-third interest 
in Section 23, and as late as February 22d, by. letter again 
expressly recognizes Palmer’s interest in the premises. 

It is too clear for argument that there was no abandon- 
ment in December. 


It is evident that all parties interested in the purchase 
esteemed it trom the first a very profitable investment. Mr. 
Palmer’s anxiety to guard against the possibility of failure in 
its completion is shown by his numerous letters and tele- 
grams to Loring and Mason, at the time of the original 
agreement. 

Frue paid $5,000 for Loring before the contract was 
signed. Loring entered into the contract immediately on 
being advised of its terms. The only reason for refusing to 
put it into the Ossipee, was, that there was more money in 
it to hold it separately. Its very great value was fully ap- 
preciated. The only point of difference was as to the way 
in which the largest profit could be realized. 

Palmer had consented to sell smelting work stock at 
what he considered a very great sacrifice, and says that he 
consented for the purpose of raising funds for Mason, and 
that he stated to the purchaser of that stock his reasons for 
selling the same. He arranged to have a portion of the re- 
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ceipts from this sale, nearly sufficient to meet the payment 
falling due to Mason, deposited on Loring’s account in New 
York, so as to be available the very day that the Mason 
payment fell due. 


The entire testimony shows that he regarded the pur- 


. = 
chase of 23 so valuable that he was ready to submit to any 
sacrifice to prevent a forfeiture of the Mason contract. 
Is it reasonable to suppose that, so regarding it, he should ‘ 


‘+ within six months entirely relinguish all claim to the prop- 
erty? 


Second: Has there been denial on the part of Mr. Lor- 
ig, and acquiescence by complainant ? 

Acquiescence may be express or tacit. If express it is \ 
tantamount to abandonment. But it.is plain as we have al- 
ready shown that there is no evidence of abandonment or 


7. - 


express acquiescence. 

The point then is narrowed down to the consideration of 
the question of tacit acquiescence. 

The last payment fell due to Mason, February 18th, 
1869. February 3rd, Loring wrote complainant notifying SS 
him of Mason’s refusal to extend time; stating he had a large 
sum of money to raise, and adding: 

“On top of these comes this payment to Mason, which I 
was really in hopes you would find some one to do it on 
terms that you could retain for yourself a large interest in 23. 
The wavs and means of raising this money is as yet alto- 
gether uncertain, but hope I shall be able to do it without 
selling any your stocks at present.” , 

Is this not a recognition, rather than a denial of com- 
plainant’s rights? and is it not a fair construction of it, in ’ 
view of their previous relations, that Loring is willing, if he 
can, to raise the money on Palmer’s behalf without resorting 
to his stocks for the purpose, and let the matter rest on credit; 
and that if it becomes necessary he will sell his stocks to 


~ 


make the payment? We submit, that is the natural inter- 


pretation of this letter. 
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Thereupon Palmer set at work negotiations at once to 
turn out to Mason 1,000 shares of his Ossipee stock at net 
cost, on condition that Mason should retain a third interest 
in Section 23. These negotiations were made through Lor- 
ing, and they failed. Loring paid Mason, February 18th 
and 19th, the balance due him, and received a deed of the 
lands to himself as trustee. 


Loring’s letter to complainant of February 22nd was the 
first notice complainant had that the negotiations with Mason 
had failed, as well as the first knowledge he had that Lor- 
ing had been able to raise the money, as he had so plainly 
proposed in his letter of February 3rd to endeavor to do 
without selling any of his stocks, to make the last payment 
to Mason. This letter notifies complainant that Mason has 
been paid and Loring has the deed; and continue-: 

“| therefore deem it my duty and an act of courtesy to- 
wards you to notify you that whatever additional proportion 
you wish to secure for yourself in Section 23, it will be 
necessary for you to remit the amount of the cost of such 
additional portion as you desire prior to the 20th of March, 
otherwise I shall consider as mine, and retain the three- 
fourths interest in Section 23, which I have paid for.” 


_ This is a pointed recognition of Palmer’s continuing 
interest, and that to some extent Loring had made advances 
on Palmer’s behalf towards the purchase price of the pre- 
mises, on a credit to extend at least until the 20th of March. 
To be sure this concession or admission is coupled with the 
brazen assertion on the part of this trustee, that unless his 
cestut gue trust shall, within a brief period, pay moneys 
alleged to be due on account of advances made in relation to 
the trust property, he, the trustee, will appropriate that 
entire property to his own use. 

This method of foreclosing a trust seems to us as much 
to “lack some legal technicalities of the law,” as did Lor- 
ing’s bogus auction sale. The threat made by this letter 
was an idle one,— 


Swinburne v. Swinburne, 28 N. Y., 568, 572, 
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And one which Palmer was under no obligation to notice. 


Whether or not he did notice it, is one of the disputed 
questions of. fact in the case. We do not deem it at alla 
vital question as against Palmer. 

Complainant swears he did answer that letter under date 
of February 26th, and that he made at the time a memoran- 
dum of the subtance of that answer on the envelope 
covering Loring’s letter. This memorandum is produced 
and reads: “I have been willing to unite on any plan to 
mutually aid us, but failing in this cannot consent to lessen 
my interest in section 23. Loring denies having ever 
received this letter. ‘The probabilities strongly favor the 
complainant. 

March 6th Palmer again writes, and after stating that he 
has been absent from home, and reciting various attempts to 
raise funds, says: “I shall do the best I can; you had better 
sell the 100 shares of Hecla. I see if is selling for $80.” 

Loring sold that stock for $8,000 and received the money 
March 2oth, the very day of the limit fixed in his letter of 
February 22nd, for Palmer to make further payment. 

March 8th complainant again wrote Loring; and he 
testifies he enclosed in that letter a postscript referred to in 
the earlier part of our brief. ‘The sending of this postscript 
is another disputed question of fact. The court below re- 
solved this dispute in defendant’s favor; but it must be 
borne in mind that when the cause was originally heard 
and when this decision was made, the court below had little 
knowledge of the devious ways and scheming methods of 
this defendant. These were all brought to light on his 
cross-examination, which was not had till after the original 
decree was granted. Prior to the original hearing in that 
court, Loring had been heard only in answer to a few direct 
written interrogatories prepared by his own counsel, and 
those answers taken under a commission at Boston, with no 


one present on behalf of the complainant. (Record, pages 
II2—II5.) Whether the same conclusion would have been 
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reached by that court in the light of the fuller knowledge of 
defendant’s character developed by his subsequent cross- 
examination, no one can tell. 


While we do not deem the point a vital one against us, it 
is vital against the defendant, and we will present the argu- 
ment of it from the complainant’s standpoint. 

This -postscript complainant not only kept a copy of, but 
had that copy attested by his daughter and the original 
posted by her. The reason for this extraordinary precau- 
tion is manifest. Loring had announced his deliberate inten- 
tion to appropriate the entire property. And while their 
relations had theretofore been of the most intimate and confi- 
dential nature, Frue had come to entertain very serious 
doubts ot Loring’s integrity, and had communicated those 
doubts to Palmer. (Record, page 49.) Not content there- 
fore with the protest in his letter of February 26th, of which 
he had kept no full copy, Palmer, ten days after, sends this 
communication, the contents and forwarding of which he 
sought to put beyond question, in the manner above 
indicated, 


[t will be borne in mind that Loring’s testimony that he 
did not receive this postscript must depend solely upon his 
recollection; that he was upwards of seventy-four years of 
age and testifying in relation to transactions ten years after 
their occurrence; and that he admits many errors in his re- 
collection in his testimony as to the accounts. ‘The corres- 
pondence between the parties was very voluminous, and that 
he should have been mistaken as to this letter would not 
be surprising. 

On the other hand there is no possibility of mistake on 
Palmer’s part. The memorandum and postscript which he 
presents are either what they purport to be or are manufac- 
tured from whole cloth. The papers are genuine, or Mr. 
Palmer has committed wilful perjury; and in that crime, so 
far as the postscript is concerned, his daughter has joined 
him. 
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We disregard as entirely immaterial any discrepancies 
there may be between Palmer’s testimony and that of his 
daughter, as to the details of the writing and posting of this 
postscript, remarking only that if this were a conspiracy be- 
tween them, there would have been no discrepancy on these 
points. The important question is whether the writing is 
genuine, the details are unimportant. 

Nor do we deem it at all conclusive, that Loring did not 
in his subsequent letters notice this communication. ‘There 


was nothing in it which particularly called for an answer if 


he were acting honestly, and if he had then determined to 
confiscate this interest, the less he said about this postscript 
the better he could deny having received it. 


Complainant having written Loring March 8th, asking 
for a statement that Frue owned an undivided quarter of the 
lands in 23,as he had paid that amount, Loring replies 
March 16th. This letter is more hopeful than those imme- 
mediately preceding it, and says that the sale of the Hecla 
stock will relieve him in part, and on the margin he adds: 
“Enclosed I forward the bond given by Mason with an en- 
dorsement that I trust will meet your wishes.” 


This endorsement is peculiar. It is divisible into two 
parts. 

First: “ Whereas, Thomas F, Mason, has deeded to E. 
T. Loring in trust, the lands described in the within docu- 
ment and received therefor in payment the sum mentioned 
therein with the interest; Therefore be it known, for value 
received, | hereby acknowledge that C. H. Palmer or Wil- 
liam B. Frue, one or either of them jointly or separately, are 
the owners of the undivided one-fourth of said lands.” 


Second: ‘* And I hereby obligate myself, heirs and ex- 
ecutors to account to said Palmer or his assignee for one- 
fourth part received for the lands in question whenever a 
sale shall be made of the same.” 


If this declaration was intended to apply to only one- 
quarter, it would be complete without the second part. It 
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does not appear that Loring had ever been notified by Frue 
that he had paid the $5,000; therefore as to this quarter he 
declares the trust in favor of Palmer and Frue “jointly or 
separately.” But he does not stop here. He had asserted 
an intent, unless something were done by the 2oth, to appro- 
priate the whole of the remaining three-fourths. Palmer had 
vigorously protested and insisted on his claim to one-third. 
To meet that protest he adds the second clause, which in the 
light of the circumstances must be construed as a proposition 
of compromise. In this he makes no mention of Frue at all, 
but the declaration here is in Palmer’s favor solely. 


It is inconceivable that after in the first part of this in- 
strument using such caution to avoid being drawn into any 
controversy between Frue and Palmer as to the $5,000 pay- 
ment, Loring should immediately afterwards, in reference to 
the identical interest, promise to account to Palmer solely. 

‘This document admits of but one reasonable construction. 
It declares first a trust zn preseniz in favor of the person who 
made the payment of the $5,000,—Palmer or Frue as it may 


prove to be—for one-quarter of the land; and second, as to 


Palmer, to whom no other moneys had been credited specifi- 
cally for this purchase, the agreement is to account to him 
solely for one-quarter of the profits when the property should 


be sold. 


If Loring had then intended to appropriate the whole 
three-fourths to himself, the statement on the margin of his 


‘letter, that he trusted this document would meet Palmer’s 


wishes, was simply ironical. 
How Palmer construed this declaration is made clear by 


his letters to Frue, of April 5th and 6th, to which we have 
before referred. 


These letters show, were any further proof needed, that up 
to this time there had been on Palmer’s part no acquiescence 
in Loring’s threatened appropriation of three-fourths of this 


? purchase. 
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While this declaration endorsed on the Mason contract is 
an acknowledgment by Loring, from which he cannot escape, 
admitting Palmer’s right in the property to the extent of 
one-quarter, the. receipt of it by Palmer to forward to Frue, 
without positive affirmative action, and in the absence of 
anything on which to found an estoppel, does not preclude 
him from asserting his rights under the trust as originally 


created. 


To abrogate a trust by denial and tacit acquiescence, 
there must be a definite act of denial, of unmistakable import, 
and not a mere ambiguous and uncertain declaration of fu- 
ture intent. The act must be of a nature somewhat akin 
to what is requisite in adverse possession, or to what would 
amount to an ouster as between tenants in common: see 


Campau v. Campau, 45 Mich., 367. 


“To enable a trustee, without giving up the possession, to 
turn it into an adverse holding against the cestu? gue trust, 
the evidence must be clear and unmistakable; and such ad- 
verse claim must be brought home to the ces/uz gue trust be- 
yond question or doubt. The attitude of the trustee must 
be hostile and continuously so; and there must be no mistake 
or misapprehension as to the character of his holding by 
either party.” Perry on Trusts, $864, and cases cited in 
note 2. 

Here the only act of denial shown is the declaration in 
the letter of February 22nd, which threatened that unless 
Palmer paid prior to March 20th, Loring would consider as 
his and retain the whole three-fourths interest which he had 
paid for. This as we have shown was a giving of credit 
until the time specified. In the interval, on March 6th, in- 


structions were given to sell the Hecla stock, which was 
sold and the money received by Loring on March 2oth; 
and on March 16th comes the aforesaid double-headed dec- 
laration endorsed on the Mason contract. These things at 
least constituted a change in the situation of affairs, and it is 
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noticeable that after this change there was no further act of 
denial. There was no notice of default or declaration of 
forfeiture. Indeed according to Loring the subject was 
never again mentioned between him and Palmer, except by 
the letters herein before mentioned. 

Now upon the question whether the Hecla steck was sold, 
as Palmer claims and swears, for the purpose of making 
good his third of the land in Section 23; it does not seem to 
us the fact that the proceeds of that stock were credited in 
Palmer’s general account is conclusive: for Loring never 
made any charge in any account of the Mason purchase, nor 
any credit anywhere even of the $5,000, the payment of which 
is conceded. So that there was no other place than in Pal- 
mer’s general account to place the proceeds of the Hecla 
stock; and Loring never pretended to keep Palmer’s separ-— 


ate transactions in Separate accounts. 


[In the absence of any change in title or surroundings or 
of any circumstance calling upon the ces/uz gue trust to as- 
sert his rights or stand estopped, mere tacit acquiescence 
will not bar a direct express trust where the interest is one 
in real property, unless continued at least so long as to con- 
stitute a bar at law under the statute of limitations. 

Perry on Trusts, $864. 
Angell on Limitations, $468, note 2. 
Story’s Eq. Jur., $1,521 a. 

In Baker v. Whiting, 3 Sumner, 475, 486, Mr. Justice 
Story says: “I apprehend that in the case of a trust of 
lands, nothing short of the statute period which would bar a 
legal estate or right of entry would be permitted to operate 
in equity as a bar to an equitable estate.” 

Sec also: 

Williams v. First Pres. Society, 1 Ohio, St., 478, 506. 
Kane v. Bloodgood, 7 John. Ch., 90. , 
Robertson v. Wood, 15 Tex., 1. 

Hunter v. Hubbard, 26 Tex., 537, 547. 

Hubbell v, Medbury, 53 N. Y., 98, 100. 


Merriam v. Hassam, 14 Allen, 516, 522. 
Comp v. Jackson Iron Co., 49 Mich., 39. 
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tee Ex Maleficio 


There is another distinct ground upon which, as it seems 
to us, the complainant’s rights may be safely and lawfully 
rested, involving considerations of agency and fraud. 

It is perfectly apparent that Loring obtained the Mason 
contract as he did, only upon the supposition and definite 
understanding on the-part of both Mason and Palmer, that 
he was taking and executing the same on behalf of Palmer 
and Frue as well as himself, and as representing their inter- 
ests; and this he well knew at the time, from both Palmer’s 
and Mason’s letters. It is clear that Mason would not have 
dealt with him except on the basis of making good his moral 
obligations to Palmer growing out of their verbal bargain at 
Houghton. Loring understood: this perfectly. He under- 
stood too that Palmer was implicitly relying upon him to ex- 
ecute the contract on beaalf of Palmer, Frue and himself as 
joint purchasers; and that in the event he was unwilling to do 
this and to join in the purchase, the bargain was to be saved 
and the contract executed in another way. 


Under these circumstances then, if he took the contract 
in the form he did, with the design to hold it for his sole bene- 
fit, his action was so tainted with fraud that equity will 
‘treat him as a trustee ex maleficio. 

On this point the opinion of Mr. Justice Story in the case 
of Jenkins v. Eldredge, 3 Story, 289, is very instructive. He 
treats the case before him as one not to be considered 
standing purely or singly upon either of the four separate 
grounds urged by the plaintiff as taking the case out ot the 
statute of frauds, but as embracing ingredients of all of them. 
As to agency he says: 


“It appears to me that here a confidential relation of 
principal and agent did exist; and that being once shown, it 
disables the party from insisting upon the objection that the 
trust is void as being by parol. : ? It is 


a 


deemed a fraud for an agent to avail himself of his confiden- 
tial relation to drive a bargain, or create an interest adverse 
to that of his principal in the transaction, and that fraud 
creates a trust, even when the agency itself may be, nay 


B.. 


must be proved only by paro'!. 


He does not impute to Eldredge any such original pre- 
meditated intention of fraud as argued by the plaintiff, but 
says: 

a | a lor ont he result is he ‘ » altl r} he 

n my juagment the result 1s the same aithougnh the 
original design of Eldredge was perfectly fair and honorable, 
if he has since deviated from his duty and attempted to ab- 
solve himself from the obligations of the trust, such as he 
knew the plaintiff believed it to be and constantly acted 
upon, because in point of law it would be a breach of trust, 
involving a constructive fraud, such as a court of equity 
ought to relieve.” 

Mr. Justice Cooley, in //ooker v. Axford, 33 Mich., 453, 
456, which was the case of a will made under advice of an 
attorney so as to devise the estate absolutely to himself and 
another person upon a secret parol trust for the complain- 


ant, says: 


“If he had given the advice intending to appropriate the 
property, this would have been a gross fraud and a gross 
breach of confidence. It would be equally a fraud if, hav- 
ing given the advice honestly, he should afterwards conclude 
dishonestly to retain the lands.” 


In Seschrisis’ Appeal, 66 Pa. St., 237, it is held that a 
party obtaining a title through confidence under such cir- 
cumstances that he could not retain it without bad faith and 
abuse of confidence, will be converted into @ trustee ex 
maleficto. 

Sguires Appeal, 70 Pa. St., 266, was a case of a purchase 
in his own name by an agent undertaking to purchase for 
his principal. 

Fenckes v. Cook, 9 KR. I., 520, was a case of a purchase 
at a mortgage sale by one who undertook to bid on behalf 
of the owner ; other bidders being thereby deterred from 


— 


Ly 


alas 


bidding. Lrown v. Lynch, 1 Paige, 147, is a similar case ; 
so also is A’yan v. Dox, 34 N. Y., 307. 


For like cases of sheriffs’ sales, see Denton v. McKenzie, 
I Dess., 289; Leith v. Purvis, 4 Dess., 114; Cox v. Cox, 5 
Rich. Eq., 365; Coombs v. Little, 3 Green Ch., 310; Brown 
v. Dysingen, 1 Rawle, 408; Arnold v. Cord, 16 Ind., 177. 
See also Wilcox v. Morris, 1 Murphy, 116. 


In Wolford v. Herrington, 74 Pa. St., 311, on the eve of 
a sheriff’s sale, on @xecution against Wolford, of land to 
which his. wife held an unrecorded deed, one knowing of the 
deed represented to the wife her title was doubtful and 
agreed if she would allow him to buy at the sale he would 
execute a writing before the property was struck off, declar- 
ing he bought for her; he bid off the property but refused 
to execute the writing. He was held to be a trustee ex 
maleficio. | 


Case v. Caroll, 35 N. Y., 385, was a purchase at fore- 
closure sale by an attorney for persons with whom he had 
counseled as to how to proceed to perfect their title by vir- 
tue of the mortgage. He was held to be a trustee at their 
option, whether ‘there was actual fraud or not. 


Anderson v. Lemon, 4 Seld., 236, holds a partner who 
secretly purchased in his own name the reversion of real 
estate occupied by the partnership under a lease for years, 
while the other partner, with his concurrence, was negotiat- 
ing for it for the use of the firm, to be a trustee for the firm, 
on the ground that he took a fraudulent advantage of his 
situation. : 


Sweet v. Facocks,6 Paige, 364, was the case of a con- 
veyance to a father on behalf of his illegitimate children. 
The court says: “It is a settled principle of equity that 
when a person undertakes to act as an agent for another, he 
cannot be permitted to deal in the matter upon his own 
account and’ for his own benefit.” 
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Laing v. McKee, 13 Mich., 124, holds that where a 
party who had bid off land at a tax sale had promised the 
owner of the land to accept the amount bid, with interest, 
and to assign the certificate, and thereby misled the latter 
into allowing the time for redemption to expire, he holds the 
title thus acquired as trustee for the owner. 


Fudson v. Mosely, 30 lowa, 423, is to the same effect. 


The Michigan Statute of Frauds does not stand in the 
way of this doctrine, for it is expressly excepted from that 
Statute as follows: 

$6180. The preceding section shall not be construed to 
affect in any manner the power of a testator in the disposi- 
tion of his real estate by a last will and testament; nor to 
prevent any trust from arising, or being extinguished, by 
implication or operation of law. 


And it is likewise excepted from the Statute abolishing 
uses and trusts, as follows: 

$5568. The preceding sections of this chapter shall not 
extend’ to trusts arising or resulting by implication of law, 
nor be construed to prevent or affect the creation of such 
express trusts as are hereinafter authorized and defined. 


Emerson v. Atwater, '7 Mich., 12; Laing v. McKee, 13 
Mich., 124; Wre/son v. Egeleston, 27 Mich., 257; and especi- 
ally Huxley v. Rice, 40 Mich., 73, are instructive cases on 
this point. 

See also Fisher v. Fobes, 22 Mich., 454, and Lens/ley v. 
Sznclair, 24 Mich., 380. 

Cases in this court bearing on the point are: Rothwell v. 
Dewees, 2 Black, 613; Massie v. Watts, 6 Cranch, 148; Ringo 

Binns, 10 Pet., 269, and Baker v. Humphrey, 1o1 U.S 
494 

Indeed there are many cases in the books where transac- 


tions, resting upon relations of confidence, have been 
rescued by courts of equity from the hands of dishonest 
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repudiators and honestly administered as constructive trusts. 
The doctrine is a familiar one. The only question is, do the 
facts in this case bring it within the principle; and on that 
question there can be very little doubt. 


IV. 


Purchace an Joint Areoont': Partnerchin Crone 
MiwssAnu Wid Wed U Oe ee ee WisGb Odds WACO: 
There is a class of cases which sustain oral agreements to 

purchase land on joint account, where the title is conveyed 
to one alone, as being outside the Statute of Frauds. 


They are collected in Reed on Statute of Frauds, §863(2) 
where it is said: “It is the rule that where under a joint 
account one takes by the agreement title in his own name, 
and refuses to give the others the benefit of the contract, 
parol evidence of the express trust is admissable on the 
ground of fraud or performance:” citing Shoemaker v. Smith, 
11 Humph., 81; Freeman v. Kelley, 1 Hoffman Ch., go; 
Leakey v. Gunter, 25 Tex., 403; Brooks v. Eilts, 3 G. Green 
(Ia.), 528; Ae/ley v. Johnson, 34 Mo., 403; Mclutire v. 
Skinner, 4 G. Green, 89; Langhorne v. Payne, 14 B. Mon., 
635; Smith v. Smith, 85 Ill, 189; Lutler v. Rutledge, 2 
Coldw., 4; Powell v. Monson & PB. Mfe. ae 3 Mason C. Rees 
362 (r); Ahea v. Tucker, 56 Ala., 450; Hoss v. Hegeman, 2 
Edw. Ch., 373; Czpperly v. Cipperly, 4 Thom. & Cook, 
342; Ferguson v. Williamson, 20 Ark., 272; M/cDonald v. 
McDonald, 24 (nd., 68; Bragg v. Paulk, 42 Me., 502; 2 Story 
Eq. Jur. $1206; Page v. Page, 8 N. H., 187; Morrell v. 
Cawood, 8 Baxt. (Tenn.), 177. 


The case of Flonore v. Hutchings, 8 Bush (Ky.), 687, is 


a very instructive one on this subject. 

These cases are. generally put upon the ground of a trust 
resulting from the payment of the purchase price. And 
this kind of trust is in general terms abolished by the Michi- 


gan Statute; but there are exceptions. The provisions of 
the Statute are as follows, viz.: 


$5569. Sec. 7. When a grant for a valuable considera- 
tion shall be made to one person, and the consideration 
therefor shall be paid by another, no use or trust shall re- 
sult in favor of the person by whom such payment shall be 
made: but the title shall vest in the person named as the 
alienee in such conveyance, subject only to the provisions of 
the next section. 


$5570. Sec. 8 Every such conveyance shall be pre- 
sumed fraudulent as against the creditors of the person 
paying the consideration; and when a fraudulent intent is 
not disproved, a trust shall result in favor of such creditors, 
to the extent that may be necessary to satisfy their just 
demands. 


$5571. Sec. g. The preceding seventh section shail not 
extend to cases where the alienee named in the conveyance 
shall have taken the same as an absolute conveyance in his 
own name, without the knowledge or consent of the per- 
son paying the consideration, or when such alienee in viola- 
tion of some trust shall have purchased the lands so con- 
veyed, with moneys belonging to another person. 


Michigan decisions have construed this statute and ex- 
ceptions. See Fisher v. Fobes, 22 Mich., 454; Leusley v. 
Sinclair, 24 Mich., 380; Terry v. Zuttle, 24 Mich., 206; 
Reansom v. Ransom, 31 Mich., 301; /looker v. Axford, 33 


Mich., 453- 


So, too, in partnership cases it is uniformly held that part- 
nership interests in lands the title to which stands in the 
name of one of the partners, can be established by parol; 
and that such cases are not within the Statute of Frauds. 
These cases might in some instances be sustained as result- 
ing trusts, but we apprehend the true ground on which to 
put them is the relation of confidence and agency. And on 
this ground it seems to us the most of the cases as to joint 
purchases could be equally well sustained. 


1d 
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Instructive Michigan decisions in partnership cases are 
Merritt v. Dickey, 38 Mich., 41; Way v. Stebbins, 47 Mich., 
2906; Godfrey v. White, 13 Mich., I71I. 
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The writings indicate only that the purchase was in- 
tended to be a joint purchase on behalf of Palmer, Frue 


‘ing; but a joint purchase means a purchase in equal 


and Lori | : 
interests, if nothing to the c ntrary appears. Up to the 
time of the deed from Mason to Loring in trust, February 
rS8th, 1869, there was nothing more definite than the clear 
inference from the tact that the purchase was a joint one, 
what the respective interests were. The case, then, upon 
the writings as they appear up to that time, stands just as 11 
would if the deed instead of running to Loring in trust, had 
been to Loring in trust for himself, Frue and Palmer. Then 


| 


it is clear the interests would have been equal. 


In White v. Fitzgerald, 1g Wis., 480, a memorandum 
which stated merely that the premises were owned jointly 
by the two parties was expressly held to mean that each 
owned one half the land. 


“If a tenancy in common be established, but no proof is 
made in regard to the relative interests of the several coten- 
ants, the presumption of law arises that their shares are 
equal.” 

Freeman on Cotenancy and Partition, 3105. 
Jarrett v. Johnson, 11 Grat., (Va.) 327. 
Shiels v. Stark, 14 Ga., 429. 

Edwards v. Edwards, 39 Penn. St.. 369, 384. 
Long v. McDougald’s Admr., 23 Ala., 413. 
ldashiel v. Collier, 4 J. J. Marsh. (Ky.) 602. 


Where lands are conveyed or devised to two or more 


persons and the instrument is silent as to the interest which 


each is to take, the presumption is that their interests are 
equal. 


Campau v. Campau, 44 Mich., 31. 
Eberts v. Fisher, 44 Mich., 55! 


“And the shares of several joint tenants, as well as of 
tenants in common, are always presumed to be equal.” 


1 Washb. on R. P., (4th Ed.) p. 642, [406], $2. 


‘Where commissioners confirmed claims to the same 
land to two different persons, they took equal shares in 
common.” 


| Washb. on R. P., (4th Ed.) p. 653, [416,] $3 
| 7 
1% ' ~ 
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“Where two creditors made simultaneous levies on land, 
] . +] ] on . ’ . . a 
as they took at the same time with equal rignts, they were 
held to be tenants in common in equal shares.” 
1 Washb. w/t supra 
Shove v. Dow. 13 Mass.. 20) 
Sigourney v. Eaton, 14 Pick., 414 


Durant v. Johnson, 19 Pick., 544. 


Partners are presumed, in the absence of anv showing of 
their respective interests, to be equal partners. 
Northrup v. McGill, 27 Mich., 234 
Hutchinson v. Dubois, 45 Mich.. 143 


Joint purchasers are presumed, in absence of proof of 
their respective interests, to be equally interested. 
Shoemaker v. Smith, 11 liumph., 81. 
Edwards v. Edwaids, 39 Penn. St., 384 


Buck v. Swazey, 35 Me., 41 


Loring’s letter of February 22nd, which was after the 
purchase money had been fully paid and the deed delivered, 
indicates pretty clearly that up to that time he did not con- 
sider himself entitled to more than one-third. For he says 
he proposed to Mason to take Palmer’s Ossipee at net cost, 


in lieu of one-third of the purchase price of this land, and to 
retain one-third interest in the land, and that he, Loring, 
would then retain one-third, and Frue and Palmer together 
one-third. Loring was evidently unwilling to diminish his 


own interest which was one-third, otherwise the most natural 
proposition would have been that Mason should take one- 
fourth and each of the others retain an equal interest. 


Still more, if Loring had then conceived himself entitled 
to retain one-half, the more likely proposition would have 
been that Mason take one-sixth and Frue and Palmer the 


same. 


So we say this letter bears a very strong implication that 
Loring himself up to that time did not conceive himself en- 


titled to a larger interest than one-third. 


In march following, however, he settled with Frue on 
the basis of Frue getting but one-fourth; and as Frue 
accepted the one-fourth, undoubtedly thereafter Loring was 
entitled to retain in addition to his original one-third, the 
one-twelfth which Frue had relinquished from his original 
one-third. but there was no reason growing out of that 
transaction why he should also retain one-twelfth out of 
Palmer’s original one-third, for Palmer certainly had done 


nothing to relinquish it. 


The rights of the parties had been fixed by the situation 
of things at the time the contract was made, or at the latest 
at the time the deed passed; and in the absence of any act 
on Palmer’s part thereafter diminishing his interest to one- 
fourth, it did not then, and does not now, lie in Loring’s 


power to dictate such a diminution of his interest. 


At the time of the purchase if any one of the three had 
the right to dictate what the several interests should be, it 
was Palmer; and least of all Loring; for the bargain was 
Palmer’s, and Loring might have been excluded entirely, or 
let in for such share only as Palmer chose. 
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it is a little amusing to see how imperiously Loring now 
asserts what interests he expected “in his mind” to permit 


Palmer and Frue to have. 


Vi. 
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In the presentation of this cause in the Court below. the 
point was made that the bill does not make out a case: and 


the point was presented under two heads. 


1. ‘hat it does not sufficiently set out an express trust, In 
that it fails to state clearly the interests of the several 
parties. While it does allege that the purchase was intended 
to be on joint account, it fails to state the proportions to which 


each was entitled. 


2. That it does not set out any purpose of fraud or 


specifically charge any fraud. 


Taking up the last head first, we say that the bill sets up 
the actual facts, and if they make out a case of legal or con- 
structive fraud, that is sufficient. It is not necessary to 


characterize it or specifically name it in the bill as fraud. 


As to the other head, it is enough to say that as the law 
presumes a joint purchase to be one in equal interests, an 
allegation as to a purchase that it was to be and was a pur- 


chase on joint account is a sufficient allegation that the in- 


, 


terests were to be and were equal. An allegation of that 
from which the law presumes the interests to be equal, is a 


sufficiently direct and specific allegation of equal interests. 


In the absence of a special demurrer an argumentative 
allegation is good. ‘The bill shows upon its face by fair in- 
ference that the complainant claims his interest was to be an 
undivided one-third. In paragraph 2, in speaking of the 
purchase, the bill avers “that said purchase was intended to 
be upon the joint account of said Loring, Frue and your 
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orator, each sharing equally, provided the said Loring 
should desire an interest therein;” and further on in the 
same paragraph it is averred that the orator wrote and 
addressed a letter to said Loring, enclosing the memorandum 
of the Mason contract, instructing him to go.to New York 
and obtain from Mason a formal contract, etc., “and further 
proposing to said Loring that said purchase be made upon 
the joint account of himself, Frue and vour orator:” and at 
the close of said paragraph it is averred “ that said purchase 
was so made in the name of said Loring, and said contract 
executed to him as vendee thereunder, as trustee, in trust for 
the joint benefit of himself, the said Frue, and your orator.” 
And in paragraph 4 it is averred,in reference to the memor- 
andum declaration of trust, as follows: “ Referring to said 
Exhibit A, your orator shows that his interest in said 
premises as therein defined is stated as one-quarter instead 
Oj one-third, but he shows that no modificati mn or change 
of the terms of the original agreement for the purchase of 
said property was ever made by and with the consent ot 
your orator, but that said change was made by said Loring 
upon his own motion.” 

So that the pleader upon the face of the bill has declared 
that in alleging that it was a purchase on joint account, he 


means that the parties were to take each one-third. 


eid. 

if the Court agrees with us that the writings are suff- 
cient to constitute an express trust, no case is made for the 
application of the doctrine of laches; for there has been no 
such definite, unambiguous and unmistakable renunciation of 
the trust shown to have come to the knowledge and appre- 
hension of the complainant as to call upon him to assert his 


claim, prior to the deed to Welch: and the suit was brought 
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within six months after the date of that deed, and at once 
after knowledge thereof came to the complainant. 

On the basis, however, that the circumstances under 
which Loring took this title make out a case of constructive 
trust, and convert him into a trustee ex ma/eficio, there is 
ground for argument of the question whether the equitable 
lai he comniain has bec panda ties: nena 
claim of the complainant has become stale by mere lapse of 


time. 


No definite general rule can be laid down as to the length 
of time which will bar relief. The question is one of equit- 
able discretion to be determined by the Court in each case 
according to the nature and circumstances of the particular 
case. As Mr. Justice Christiancy says in Campau v. 
Van Dyke, 14 Mich., 371. 378: “ The only just rule which 
can be laid down upon this point is that such a bill must be 
brought within a reasonable time, having reference to the na- 
ture and all the circumstances of the partir ular cause,” and 
this rule is also fully establisned by the decisions of this 


Court; Badger v. Badger, 2 Wall., 87; Har-ood v. R. R. 


< 
Co., 17 Wall., 78; AZarsh v. Whitman, 21 Waill., 178; and 
a tliivan Ce Portland etc. R. Fe. ( ~~, i () LO, Soo. , 


In the latter case Mr. Justice Swayne says: “ Every case 
is governed chiefly by its own circumstances; sometimes the 
analogy of the statute of limitations IS applied; sometimes a 
longer period than that prescribed by the statute is required; 
in some cases a shorter time is sufficient: and sometimes the 
rule is applied where there is no statuable bar. It 1s compe- 
tent for the Court to apply the inherent principles of its own 

. 


system of jurisprudence, and to decide accordingly. 


[It is theretore of little benefit to attempt to classify the 
numerous decisions on this subject, according to the period 
of time involved in each; for the circumstances of the vari- 
ous cases differ so essentially that no definite rule can thus 
be deduced. Perry on Trusts, §229, however, collects the 
cases, and the periods there given as held to be sufficient 


vary all the way from 17 to 50 years; and other cases are 


Li 


cited where a delay of 11, of 12 and of 18 years was held to 
be no bar. 


It is more to the purpose to gather from the authorities 
what special circumstances are considered as having weight 
in determining whether the delay has been unreasonable in 
the particular case; and prominent among the considerations 
which are held to have weight in determining this matter 
are the following: (1) Whether great changes have taken 
place in the condition, situation or surroundings of the prop- 
erty; (2) Whether the defendant has expended money in good 
faith in improvements or additions to the value of the prop- 
erty; (3) Whether the rights of other parties have intervened; 
(4) Whether through the death of witnesses or parties, or the 
destruction of documentary evidence, or other peculiar cir- 
cumstances, the Court ts left in uncertainty as to the precise 
facts of the original transaction, and the defendant is placed 
in worse position than if suit had been promptly brought; 
(5) Whether anything has occurred out of which an equitable 


estoppel has arisen. 


The real basis of the rule rests largely upon considera- 
tions of public policy and the attainment of reasonable cer- 


tainty, precision and siability in the administration of justice. 


In the case at bar, no change in the condition or surround- 
ings of the property appears to have taken place in the in- 
terval; this was wild land, unoccupied and unenclosed; no 
expenditure was made on the property except taxes of $50 or 
$60 a year, and the salary of an agent at $50 a year to pro- 
tect the timber from trespassers; no rights of third parties 
intervened; no witnesses have died and no important docu- 
mentary evidence has been lost; no uncertainty exists as to 
the precise facts of the original transaction; and no circum- 
stances of equitable estoppel exist. 

Under such circumstances ought this complainant to be 
held to have lost his rights by the short delay in bringing 


suit? 


aa 
Let us briefly review the facts bearing on this question: 


Loring had before held large interests of Palmer’s in trust 
in the same manner, and had theretofore honestly adminis- 
tered the trust. ‘The fact that Loring took this title to him- 
self “as trustee” was at least a circumstance calculated to 
lull Palmer into a feeling of security. 


During all this time all Palmer’s means except his home- 
stead were invested in stocks held by Loring as trustee. 


They turned out to be ample. He was therefore all the 
time doubly secured. Loring says Palmer was then insolv- 
ent and gives that as a reason (both in his answer and in his 
testimony) for not pushing his suit against him. Palmer 
during this period was much away from home, at Washing- 
ton, and at Lake Superior; a part of the time, indeed, devot- 
ing his time and energies to relieving and aiding Loring in 
his difficulties with South Pewabic. 


In March and April 1872, Loring sold a portion of the 
stocks he held in trust for Palmer, without Palmer’s knowl- 
edge, and the proceeds received by Loring from those sales 
were more than sufficient to pay him for Palmer’s one-third 
interest in this land and all else that he could legitimately 
claim against him. He silently pocketed ail this money, 
without in any way accounting for any part of it. The only 
honest basis he had for keeping this money was that it was 
due him for Palmer’s one-third of this land. 


As matters stood at that time had not Loring as against 
Palmer a right to retain that money and apply it upon Pal- 
mer’s interest in this land? By his accounting now he has 
done so. Their rights in this regard were mutual. If Lor- 
ing had then the right to retain this money in payment of 
the land, Palmer had the right to the land. He saw fit to 
retain the money. There was no other claim to.which he 
could apply it. He undertook to make no application of it; 
made no accounting for it whatever. 


The court of equity ought now, rather to make such ap- 
plication of the proceeds of those sales of stocks as will 
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accord with the honest duty of this defendant, than to attrib- 


ute to him the design to dishonestly withold both the money 
and the land. 


The deed to Welch was made July rst, 1875. It was 
recorded July Sth. Prior to that there had been no overt 
act on the part of Loring in reference to this land that was 
in violation of his obligations to Palmer as cestui gue trust, 
unless the contract with Frue might be so construed. The 
existence of that contract only came to Palmer’s knowledge 
just prior to the bringing of this suit. ‘The deed to Welch 
came to his knowledge at the same time. He sent for a 
copy of it from the records and brought suit immediately on 
its receipt. 

Moreover, the Frue contract contains no very distinct 
assertion of any claim that is inconsistent with the complain- 
ant’s 1ights. It is an agreement between Frue and Loring 
to give each other the preference on a sale of the interest of 
either, with no definite assertion of the extent of Loring’s 


interest. 


It is pretty certain Frue did not suppose this contract 
worked any prejudice to Palmer’s rights or he would have 
notified him. 


So long as Loring held this title expressly in trust, hav- 
ing recognized Palmer as one of the beneficiaries of the 
trust, and having never made any absolute and positive re- 
nunciation of the trust, no laches can be justly imputed to 
Palmer for not taking legal proceedings. The question thus 
far was inter partes. And Welch, even on the face of his 
deed, is but a mere dry trustee, having no beneficial interest; 
and he is made a party only because he holds the naked legal] 
title. 


In 1871, within two years after Loring obtained title to 
this land, he brought sutt against Palmer, seeking to recover 
a large amount which he claimed to be due him from 
Palmer on account of the transactions in which they had 


been mutually interested. A trial of this suit would have 


ae 


settled the question as to the existence or non-existence of thts 
indebtedness. Palmer interposed a defence to this suit, and 
wt was pending until 1874, when wt was voluntarily discon- 
tinued by Loring without notice to Palmer. 


Palmer filed his bill in this cause almost immediately on 
learning of this discontinuance. We submit wt would be 


grossly inequitable to charge him with laches on account of 


his delay to proceed pending such suit by Loring. 


We submit that under all the circumstances there are 
no overriding reasons of public policy that should impel the 
court of equity to withhold its hands from this trust; and no 
established rule of equity jurisprudence that stands in the 
way of the restoration to this complainant of what the 
proofs so clearly show are his just rights, and of the redress 
of the great wrong sought to be inflicted upon him by this 
grasping and unscrupulous defendant. 

HOYT POST, 
Solicitor for Complainant. 
ASHLEY Ponp, and 
GEORGE F. EpMuUNDs, 
Of Counsel. 
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Transcript On Appeal. 


Supreme Court of Utah Territory. January Term, 1886. 


UNITED STATES OF AMERICA, Respondent, ) 
Us. P No. 7Al. 
LorENzO Snow, Appellant. } 
I’. S. Richards and Bennett, Harkness & Kirkpatrick, attorneys 
for appellant; W. H. Dickson, U.S. dis’t att’y. 
Filed January 26th, 1886. 
Kk. J. SPRAGUE, Clerk. 
| Transcript. 
UNITED STATES OF AMERICA, | 
ray ‘ : . SS 
lerritory of Utah, 
Supreme Court of Utah Territory. January Term, 1886 
UNITED STATES OF AMERICA, Respondent, 
US. 
LORENZO SNow, Appellant. 
Indictment. 


At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the 


2 city of Ogden, within and for the district and Territory afore- 

sald, on the sixteenth day of November, A. D. 1885, and con- 

. i tinued by adjournment to and including the second day of December, 
‘ A. D. 1885. 


UNITED SraTes OF AMERICA against LoRENzO SNow. 


The grand jurors of the United States of America, within and for 
~< the district aforesaid, in the Territory aforesaid, being duly eim- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-three, at the county of Box Elder, 
in the said district, Territory aforesaid, and within the jurisdiction 
of this court, and on divers others days and times thereafter, and 
continuously between said first day of January, A. D. 1883, and the 
thirty-fir.t day of December, A. D. 1883, did then and there unlaw- 
fully live and cohabit with more than one woman, to wit, with 
Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary 
, H. Snow, Pheebe W. Snow, and Minnie Jensen Snow; and during 
all the period aforesaid, at the county aforesaid, he, the said Lorenzo 
Snow, did unlawfully claim, live, and cohabit with all of said women 

/ as his wives, against the form of the statute of the said United States 
in such case made and provided and against the peace and dignity 
of the same. 


V. BLERBOWER, 

Asst U.S. District Att'y. 
J. W. McNUTT, 
Foreman of Grand Jury. 


é LORENZO sNOW Vs. THE UNITED STATES. 


[ndictment No. 74] filed in opel court, properly endorsed a true 
bill, ete., and with the names of the witnesses, on the 5th day of 
Decem ber. ISS5 


5 Court Minute kutry of Arracgnment 


Title of court and cause 
In this action, the defendant, being in court, and upon the indict- 
ment herein being read to him, was, on motion of R. kK. Williams, 
hsq of counsel for said defendant, civen until Monday Mmorhinyg 
next to plead thereto 
ORLANDO W. POWERS, J/udg 


In open court Friday, December llth, A. D. 1885 


Demurrer Ad Indictment 
(Title of court and cause.) 


The defendant demurs to the indictment in the above-entitled 
prosecution for the following causes: 

1. Because there is no such body known to the law in Utah Ter- 
ritory as a grand jury of the United States, nor are there any such 
persons known to such law as United States grand jurors. | 

2. Because it does not appear in said indictment that it was found 
by a grand jury of said district court, nor does it appear therein that 
it was found by a grand jury of the first judicial district of Utah 
Territory, nor does it appear therein that it was found by a legally 
constituted grand jury. 

3. Because the grand jury as set out and deseribed in said indict- 
ment had no jurisdiction of said offense, nor has this court any Juris- 
diction thereof as presented by said grand jury. 

4. Because the facts stated in said indictment do not constitute a 
public offense or violation of any law in operation in said Territory. 

5. Because more than one offense is stated in the same In- 

+} dictment and count of the indictment in this: that said de- 
fendant is charged with cohabiting with more than one 
woman as his wives—‘‘on the first day of January, in the year of our 
Lord one thousand eight hundred and eighty-three, at the county of 
Box Elder, in the said district, Territory aforesaid, and within the 
jurisdiction of this court, and on divers other days and times there- 
after and continuously between said first day of January, A. D. 1885, 
and the thirty-first day of December, A. D. 1883, did then and there 
unlawfully live and cohabit with more than one woman ;” whereas 
the living with and cohabiting with more than one woman as his 
wives were not one continuous offense, but a new and distinct offense 
for each and every day said defendant is charged with so unlawfully 
living with and cohabiting with more than one woman as Dis wives. 

6. That said defendant is therein charged with unlawfully living 
with and cohabiting with as his wives on the first day of January, 
1883, and each and every day thereafter continuously until the 
thirty-first day of December, 1883, divers women, to wit: with 
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Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. 
Snow, Phcebe W. Snow, and Minnie Jensen Snow: whereas the un- 
lawful living with each and every one of said women as charged in 
said INnadIic@tmMent is a separate and distinet otfense, and not one single 
offense 


j Because it is not stated in said indictment which of’said named 
women Is sald defendant’s first and legal wife, nor who is his first 
and legal wife 

lr S. RICHARDS, 

BENNETT, HARKNESS & KIRKPATRICK, anp 

R. K. WILLIAMS, 


o 


Altorneys for Defendant. 


ltndorsed: No. 741. Filed December 15, 1885. A. C. Emerson, 
clerk Service acknowledged Lecem ber ld, 1885 V Bierbower. 
asst U.S. dis’t att’y 


- 


Orde yr Ove rruling Demurre r Le fendant's Pl al 


(Title of court and cause 


This cause came regularly on to be heard upon the demurrer of 
the defendant to the indictment herein. Said demurrer was argued 
by counsel, R. K. Willams, for said defendant, and V. Bierbower, 
isq., assistant United States attorney, for the Government, and sub- 
mitted to the court for judgment and decision. And the court, now 
here, being fully advised in the premises, and due deliberation 
voCciniYg thereupon had, it is ordered by the court that sald demurrer 
be. and the sume Is hereby, overruled : LO which order and ruling of 
the court the said defendandt, by his said counsel, duly excepts. 

Said defendant, upon being asked to plead to said indictment, 
pleads not guilty thereto 


ORLANDO W. POWERS, Judge. 


- ee Wednesday, December 16, 1885 


Plea of hormer Conviction and Court Minutes of Trial. 
(‘Title of court and cause.) 


This cause came regularly on for trial, V. Bierbower, Esq., ap- 
pearing for the United States, and Messrs. Bennett, Harkness & Kirk- 
patrick, F. S. Richards, C. C. Richards, and H. H. Rolapp for said 
defendant. 

By leave of court first had and obtained the said defendant 
makes the following oral plea in bar to the further proseention of 
this indictment: 

And now comes the said defendant, and protesting he 1s not guilty 

of the premises charged, and by leave of court for a further 
( plea herein saith: That the United States ought not to further 
prosecute the said indictment against him, the said Lorenzo 
Snow, because that since his former plea herein he has been twice 
convicted of the same offense charged in this indictment, by the 
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judgments of this court, to wit, the district court of the first judicial 
district of the Territory of Utah, rendered at the city of Ogden, in the 
county of Weber, on the thirty-first day of December, 1885, and on 
the fifth day of January, 1886, respectively—that is, on the days and 
at the place and in the court aforesaid, he was found guilty of the 
sume offense charged in this indictment by the verdicts of two juries, 
which verdicts are unreversed and in full force. 

And for a further specification of this plea the said defendant 
saith that the grand jury of this court, for the November term thereof, 
of the year 1885, duly empaneled, charged, and sworn to enquire 
of offenses against the United States within the jurisdiction of this 
court, on the fifth day of December, 1885, presented and filed in this 
court, in due form, three indictments against this defendant, in words 
and figures following, to wit: 


‘UNITED States OF AMERICA, | 

Territory of Utah, 

At a stated term of the district court of the first judicial district in 

and for the Territory of Utah, begun and holden at the city of 

Ogden, within and for the district and Territory aforesaid, on the 

sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 


Unirep STaTes OF AMERICA against LORENZO SNow. 


The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly 
7 empaneled and sworn, on their oaths do find and present 
that Lorenzo Snow, late of said district, in the Territory afore- 
said, heretofore, to wit, on the first day of January, in the vear of 
our Lord one thousand eight hundred and eighty-three, at the county 
of Box Elder, in the said district, Territory aforesaid, and within 
the jurisdiction of this court, and on divers others days and times 
thereafter, and continuously between said first day of January, A. 
D. 1883, and the thirty-first day of December, A. D. 1883, did then 
and there unlawfully live and cohabit with more than one woman, 
to wit, with Adeline Snow, Sarah Snow, Harriet Snow, Eleanor 
Snow, Mary H. Snow, Pheebe W. Snow, and Minnie Jensen Snow; 
and during all the period aforesaid, at the county aforesaid, he, the 
said Lorenzo Snow, did unlawfully claim, live, and cohabit with all 
of said women as his wives, against the form of the statute of the 
said United States in such case raade and provided and against the 
peace and dignity of the same. 7 
V. BLERBOWER, 
: Ass't U. S. Dis. Attorney. 
J. W. McNUTT, : 


Foreman of Grand Jury. 


Endorsed: No. 741. First district court, Territory of Utah. The 
United States of America against Lorenzo Snow. Indictment for 
unlawful cohabitation. A true bill. J. W. MeNutt, foreman of 
grand jury. 


— 


LORENZO SNOW VS. THE UNITED STATES. » 


Presented in open court by the foreman of the grand jury, and 
filed by me this fifth day of December, 1885. 
A. C. EMERSON, Clerk. 
V. BIERBOWER, 
Asst U. 8. Attorney. 


Witnesses examined before the grand jury: C. J. Corey, Lucius 
A. Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. 
H. Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephsen, John F. Olsen, 
Maria Nichols, Frank H. Snow, Dr. J. B. Carrington. 


5 UNITED STATES OF AMERICA, | __. 
Territory of Utah, sh 
At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the city of 
Odgen, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 


UNITED STATES OF AMERICA against LORENZO SNow. 


The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in [the] year of our Lord one thou- 
sand eight hundred and eighty-four, at the county of Box Elder, in 
the said district, Territory aforesaid, and within the jurisdiction of 
this court, and on divers other days and times thereafter and con- 
tinuously between said first day of January, A. D. 1884, and the 
thirty-first day of December, A. D. 1884, did then and there unlaw- 
fully live and cohabit with more than one woman, to wit, with 
Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary 
H. Snow, Picebe W. Snow, and Minnie Jensen Snow; and during 
all the period aforesaid, at the county aforesaid, he, the said Lorenzo 
Snow, did unlawfully claim, live, and cohabit with all of said women 
as his wives, against the form of the statute of the said United States 
in such case made and provided and against the peace and dignity 
of the same. 

V. BIERBOWER, 

Ass't U.S. Dist. Attorney. 
J. W. McNOTT, 

Foreman of Grand Jury. 


v Endorsed: No. 743. First district court, Territory of Utah. 
The United States of America against Lorenzo Snow. Indict- 
ment for unlawful cohabitation. <A true bill. J. W. MeNutt, fore- 
man of grand jury. 
Presented in open court by the foreman of the grand jury and 
filed by me this fifth day of December, 1885. 
A. C. EMERSON, Clerk. 
V. BLERBOWER, 
Asst. U.S. Attorney. 
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Witnesses examined before the grand jury: C.J. Corey, Lucius A. 
Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, 1). HH. 
Peery, Marv Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow. JT.. Amelia Hansen, kerma Josephson, John ie Olsen. 
Maria Nichols, Frank H. Snow, Dr. J. B. Carrington 


[NITED STATES OF AMERICA. | 
Ti rruory of l tah. j 


AS 


At a stated term of the district court of the first judicial district 
in and lor the Territory ot ltah, begun and holden at the city ot 
Ogden, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885 


UNITED STATES OF AMERICA against LORENZO SNOW 


‘The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly empan- 
eled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the year of our Lord one thousand 

eight hundred and eighty-five, at the county of Box Elder, in 
10) the said district, Territory aforesaid,and within the jurisdiction 
of thiscourt, and on divers other days and times thereafter and 
continuously between said first day of January, A. D. 1885, and the 
first day of December, A. D. 18585, did then and there unlawfully live 
and cohabit with more than one woman: to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, Phoebe 
W. Snow, and Minnie Jensen Snow; and during all the period afore- 
said, at the county aforesaid, he, the said Lorenzo Snow, did unlaw- 
fully claim, live, and cohabit with all of said women as his wives, 
against the form of the statute of the said United States in such 
case made and provided, and against the peace and dignity of the 
Same. , 
V. BLIERBOWER, 
Asst. U.S. District Attorney. 
J. W. McNUTT, 


Foreman of Grand Jury. 


Endorsed: No. 742. First district court, Territory of Utah. The 
United States of America against Lorenzo Snow. Indictment for 
unlawful cohabitation. <A true bill. J. W. MeNutt, foreman of 
grand jury. 

Presented in open court by the foreman of the grand jury, and 
filed by me this fifth day of December, 1885. 

A. C. EMERSON, Clerk. 
Vv. BIERBOWER, 
Asst. U. S. Attorney. 


Witnesses examined before the grand jury: C. J. Corey, Lucius A. 
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Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. H. 
Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephson, John F. Olsen, 
Maria Nichols, Frank H. Snow, Dr. J. B. Carrington. 

That on the eleventh day of December, 1585, this defendant was 
arraigned in this court on each of said indictments, and on the six- 
teenth day ot Decem ber, LSSD, pleaded not guilty LO each of said in- 
dictments, and to the alleged offense charged in each. 

That said three indictments were all found for unlawful 
cohabitation against the defendant before said grand jury, 
and examined on one oath and one examination as to the alleged 
offense during the entire time mentioned in all of said three indiet- 
ments, and upon the testimony of witnesses given on an examina- 
tion covering the whole time specified in said three indictments. 

That on thethird day of December, 1885, this defendant was first 
put upon his trial in this court, before the court and a jury duly 
empaneled, sworn, and charged to try the issue presented by the 
third of said indictments, to wit, the indictment charging unlaw- 
ful cohabitation from the first day of January to the first day of 
December, 1885, and the plea aforesaid thereto, and such proceed- 
ings were had therein that on the thirty-first day of December, 1885, 
the said jury rendered in this court a verdict of guilty against the 
defendant, in manner and form as charged in seid third indictment, 
and said verdict is of record in this court, and not set aside or in 
any wise impeached or reversed. 

That on the fourth day of January, 1586, the defendant was put 
upon his trial in this court before the court and a jury duly em- 
paneled, sworn, and charged to try the issue presented by the second 
of said indictments, to wit, the indictment charging unlawful co- 
habitation from the first day of January, LSS4,'to the thirty-first day 
of Decem ber, 1854, and the plea aforesaid thereto, and such proceed- 
ings were had therein, that on the fifth day of January, 1886, the 
said jury rendered in this court a verdict of guilty against this de- 
fendant, in manner and form as charged in said second indictment, 
and said verdict is of record in this court, and not set aside or in 
any wise impeached or reversed. | 

And the defendant saith that he is the indentical person charged 

in all said three indictments, and the offense charged in all 
12 said indictments Is one continuous offense, and thesame offense, 

and not divisible, and he prays judgment that he be dis- 
charged and dismissed from the premises tm the indictment to which 
this plea Is made, 

To which said plea of defendant the said United States assistant 
district attorney orally demurs, for the reason and on the grounds 
that said plea does not state facts sufficient in law to be a bar to the 
further prosecution of this indictment, which said demurrer to said 
plea is submitted to the court for decision. 

And the court now here, being fully advised in the premises, does 
consider that said demurrer and the grounds therein stated is well 
taken, and that the same ought to be sustained, and the court does 
order that the said demurrer be, and the same ts hereby, sustained ; 
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to which ruling and order of the court said defendant, by his said 
counsel, duly excepts. Said defendant then being in court ready 
for trial, thereupon came the following jury, to wit, John R. Brown, 
Charles Blackwell, John Wheeler, John MeDonald, E. N. Williams, 
William Lund, James Thompson, John Huss, W. H. Wattis, Alex- 
ander Bowman, Walter Holbrook, George Corey, good and lawful 
men, residents of the first judicial district, who, being duly em paneled 
and sworn well and truly to try the cause, sat together and heard 
the testimony of the witnesses in the case. And said cause being 
submitted without argument of counsel said jury heard the instruc- 
structions of the court, retired from the bar of the court, in charge 
of a sworn officer, to consider of their verdict, and subsequently 
returned into court, and, being called, answered to their names, and 
on their oaths say: “ We, the jury empaneled in the above-entitled 
cause, find the defendant, Lorenzo Snow, guilty as charged in the 
indictment.” 

Whereupon the court fixes Saturday, January 16th, at 10 o’clock 
a. m., as time for passing sentence. 


ORLANDO W. POWERS, Judge. 


[In open court. Tuesday, Jannary 5th, A. D. 1886. 
13 Verdict of Jury. 
(Title of court and cause.) 


We, the jurv empaneled in the above-entitled cause, find the de- 
fendant, Lorenzo Snow, guilty as charged in the indictment. 
W. Ss. HOLBROOK, Foreman. 
Ogden city, Utah, Jan., 1886. 


Endorsed: No. 741. Filed January Sth, 1886. A. C. Emerson, 

clerk. 
Motion for Ne if Trial. 
(Title of court and cause.) 

And now comes the defendant and moves the court to set aside 
the verdict herein and order a new trial on these grounds: 

1. The court misdirected the jury in matters of law. 

2. The court erred in the decision of questions of law arising 
during the course of the trial. 

3. The verdict 1s contrary to law. 

4. The verdict is contrary to evidence. 

Dated January Sth, 1886. 


——— 
a 


.. S. RICHARDS, 
Atty for Defendant. 


Endorsed: No. 741. Filed January 7, 1886. A. C. Emerson, 
clerk, by Isaac Goldberg, deputy clerk. 
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Order Ove rruling Motion for New Trial 
(Title of court and cause.) 
This cause came regularly on to be heard this day, upon the 
motion of said defendant for a new trial of this cause, for the reasons 
and on the grounds as in said motion stated. 


14 The said motion being submitted to the court for decision 
und determination, and the court now here being fully ad- 


vised in the premises, it is ordered by the court that said motion 


fora new trial herein be, and the same is hereby, overruled and 
denied. ! 
To which ruling of the court said defendant duly excepts. 


ORLANDO W. POWERS, Judge. 
[In open court, Saturday, January 16, A. D. 1886. 


Judgments on Indictments Nos. 741. 742. 743 for Off nses of the Years 
LSS3. ISS5. and LSS4 Respective ly 


The defendant and his counsel, F.S. Richards and C. C. Richards, 
Ksqis. (of counsel), came into court. The defendant was duly in- 
formed of the nature of the indictments found against him on the 
oth day of December, A. D. 1885, by the grand jury of this court 
for the crime of unlawful cohabitation committed as stated in said 
indictments and during the time as follows, viz: Indictment. No. 741 
between the first day of January, A. D. 1883, and the thirty-first 
day of December, A. D. 1885; indictment No. 742 between the first 
day of January, A. D. 1885, and the first day of December, A. D. 
1885; indictment No. 745 between the first day of Januarv, A. D. 
1884, and the thirty-first day of December, A. D. 15584; of his arraign- 
ment and plea of not guilty, as charged in said three indictments, 
on the sixteenth day of December, A. D. 1885; of his trial and the 
verdicts of the juries; indictment No. 742, “Guilty as charged In 
the indictment,”.on December 31,1885; indictment No. 7438, “ Guilty 
as charged in the indictment,” on January 5, 1886; indictment No. 
741, “Guilty as charged in the indictment,” on January 5, 1856. 

The said defendant was then asked if he had any legal 

Lo cause to show why judgment should not be pronounced 

ugainst him, to which he replied that he had none. And hho 

sufficient cause being shown or appearing to the court thereupon 

the court renders its Judgment: That whereas said Lorenzo Snow 

having been duly convicted in this court of the crime of unlawful 
cohabitation: 

[t is ordered, adjudged, and decreed that said Lorenzo Snow be 
imprisoned in the penitentiary of the Territory of Utah for a period 
of six months, and that he do forfeit and pay to the United Statesa 
fine of three hundred dollars and the costs of this prosecution, and 
that he do stand committed into the custody of the U. S. marshal for 
said Territory until such fine and costs be paid in full. (As to In- 
diectment No. 741.) 

And it is further ordered, are and decreed that at the ex- 

91277 
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piration of the sentence and judgment rendered on said indictment 
No. 741 said Lorenzo Snow be Imprisoned in the penitentiary of 
Utah ‘Territory for a period of six months, and that he do forfeit and 
pay to the United States the sum of three hundred dollars and the 
costs of this prosecution, and that he do stand committed into the 
custody of the U.S. marshal for said Territory until sueh fine and 
costs be paid in full. (As to indictment No. 442.) 

And it is further ordered, adjudged, and decreed that at the expira 
tion of the sentence and judgment as last above rendered on said in- 
dictment No. 742 said Lorenzo Snow be imprisoned in the peniten- ~ 
tiary of Utah Territory for a period of six months, and that he do 
forfeit and pay to the United States the sum of three hundred dol- 
lars and the costs of this prosecution, and that he do stand committed 
into the custody of the U.S. marshal for said Territory until such 
fine and costs be paid in full. * (As to indictment No. 743.) 

The said defendant, Lorenzo Snow, is remmanded into the 


16 custody of the United States marshal for Utah Territory, to bi 
by him delivered into the custody of the warden or other 
proper officer in charge of said penitentiary. And said warden or 


other proper otheer of said penitentiary 1s hereby commanded to-re- 
ceive of and from the said United States marshal him, the said 
Lorenzo Snow, convicted and sentenced as aforesaid, and him, the 
said Lorenzo Snow, keep and imprison in said penitentiary for the 
periods as in this judgment ordered and specified. 

Counsel for said defendant moves the court that as said defendant - 
has filed in this court a notice of appeal to the supreme court of Utah 
Territory from the order overruling defendant’s motion for a new 
trial and from the judgment of this court made and entered, this 
defendant be admitted to bail pending such appeal and the hearing 
thereof in said supreme court. .Whereupon the court orders that 
said defendant be admitted to bail in each of said cases, in the sum 
of five thousand dollars in each case, with two good and sufficient 
sureties. 

And on motion of said defendant’s counsel it is ordered that said 
defendant have ten days additional time to prepare, file, and serve 
bills of exceptions in each case. 

ORLANDO W. POWERS, Judge. 
In open court, Saturday, January 16, A. D. 1886. ad 
Notice of Appeal 
(Title of court and cause.) 

Please take notice that the said Lorenzo Snow, the appellant 

‘herein, appeals to the supreme court of Utah Territory from the order 
of the court overruling the motion for a new trial on the in- 
17 dictment for 1883, made on the sixteenth day of January 
1886; also from the final judgment rendered herein against the 

appellant on said sixteenth day of January, 1886 

Dated January 16, 1556 


KF. S. RICHARDS anpb ® 
BENNETT, HARKNESS & KIRKPATRICK, 
Attorneys for Appellant. 
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endorsed No 741. Filed Januarv 16, 1886 A. C. Emerson, 
clerk | 
at 7: by accept service OF a COpy ol the within notice this 16th 
dav of January. ISS6 
V. BIERBOWER, 
Asst. U. SNS District Att 'Y. 


Appeal Bond 


TERRITORY OF UTAH. | 
County of Weber. 


An indictment, No. 741, having been found on the fifth day of 
December, A. D. 1885, in the district court of the first judicial dis- 
trict of Utah Territory, charging Lorenzo Snow with the crime of 
unlawful cohabitation, and he having been heretofore convicted and 


] 
' 
i 


this day sentenced on said charge, and 1) ving appealed to the 
supreme court of Utah Territory, and by order of said district 
court been admitted to bail pending said uppeai in the sum of five 
thousand dollars, we, David H. Peerv and Hyrum 8. Young, both 
residents and householders in the Territory of Utah, do hereby un- 
dertake that the above-named Lorenzo Snow w ill appear and answer 
Lhe charge above named, in whate ver court the same nay be prose- 
cuted, and will at all times hold himself amenable to the orders and 

process of the court, and, if the judgment of said district court 
Ls shall be affirmed, will appear and render himself in execu- 

tion of judgment, or, if he fail to perform either of these con- 
ditions, we will pay to the United States the sum of five thousand 
dollars 


D. H. PEERY. SEAL. 
H. S. YOUNG. | SEAL. 


LORENZO SNOW. res 


Acknowledged before and approved by me this 16th day of Jan- 
uary, A. D. 1586 


[SEAL. | A. C. EMERSON, Clerk 


TERRITORY OF UTAH, | 
County ot i? hye ., j 


ss » ° 


David H. Peery and Hyrum 8. Young being duly sworn, each 
for himself Says. That he Is il resident and householder in the 
Territorv of Utah. and is worth the sum of five thousand dollars, 
the amount specified in the foregoing us the penalty thereof, over 
and above all his just debts and liabilities, exclusive of property 
exempt from execution 
| | D. H. PEERY. 
H. S. YOUNG 


Su bs rived and sworn to befor Lie this L6th day of January, A 
1) TSS6 
[SEAI A. C. EMERSON, Clers 
Kndorsed: No. 741. Approved and filed January 16,1586. A. © 


’ ] 1. 
kimerson, clerk. 
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Bill of L’xceptions. 
(Title of court and cause.) 


This case came on for trial before the court and a jury duly im- 
panneled and sworn on the 5th day of January, 1886. 

The evidence given in the case was the same as on the hearing of 
the case No. 743, against said Lorenzo Snow, for unlawful cohabita- 

tion in 1884, except as follows: The evidence related to 1883, 
19 and it was admitted that the wife, Adeline, who was not ~v 
present, would testify, if called, that she had not in any wise 

lived with the defendant in 1885, and it was agreed that the jury 
might consider the case as if she had so testified. 

The charge of the court was the same, except such verbal changes 
as would make it applicable to 1883, and the case not being argued 
to the jury by counsel, the court omitted that clause instructing the 
jury that they must take the.law from the court. 

The defendant took the same exceptions to the charge of the court 
to the jury. : 

The defendant asked the same instructions, changing the date of l 
the first instructions so they would apply to 1885, instead of 1884, | 
and the instructions were in like manner refused, and defendant 
took the same exceptions to the refusal. — 

The foregoing bill of exceptions is correct and is settled, and it is 
ordered that the bill of exceptions, on appeal in the case of the on 
United States vs. Lorenzo Snow, for unlawful cohabitation in 1884, 
as modified hereby, stand for a bill of exceptions in this case, and 
be used on the hearing as fully and with like effect as if incorpo- 
rated in this bill. 

Dated January 20, 1886. 

ORLANDO W. POWERS, 
Judge First District Court 
Filed January 22, 1886. 
A. C. EMERSON, Cler<. 


[t is stipulated that the bill of exceptions in the case of the United 
States vs. Lorenzo Snow, for unlawful cohabitation in 1884, as modi- 
fied by the statements in this bill, may be used on the hearing on 
appeal in this case as fully and with like effect as if incorporated in 
the bill of exceptions in this case. 

Dated January 20, 1886. 

V. BIERBOWER, 
Assistant U. S. District Attorney. 


F. S. RICHARDS anp 
BENNETT, HARKNESS & KIRKPATRICK. 


Attorneys for Appellant. 
Filed January 22, 1886. 


A. C. EMERSON, Clerk. 
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20 We certify that the within and foregoing is a full, true, and 
correct transcript in this case. 
W. H. DICKSON, 
U.S. Dist. Att'y. 
Ir. S. RICHARDS anp 
BENNETT, H. & K., 
Attys for Appellant. 


21 Supreme Court, Utah Territory. 


Tourspay. January 28th. A. D. 1886. 
y 


Tae Untrep States, Respondent, } 


Us. Irom Ist Dist. . No. 741. 
LORENZO SNOW, Appellant. 

This cause coming on regularly for hearing was argued by R. 
Harkness and F. S. Richards for appellant, and W. H. Dickson 
for respondent, submitted, and taken under advisement. 

SATURDAY, February 13th; A. D. LSS6. 

A session of the supreme court of Utah Territory was held this 
day, beginning at 2 o'clock p. m., pursuant to adjournment. 

Present and presiding, the Hon. C. 8. Zane, chief justice; present 
also the Hon. J. S. Boreman, associate justice, and the Hon. O. W. 
Powers, associate justice; the clerk, marshal, and members of the 
bar. Court was duly opened. 


THe Untrep States, Respondent, ) 
vs. ‘From Ist Dist. No. 741. 
LORENZO SNow, Appellant. 
This cause having been heretofore argued and submitted 
22 and the court being sufficiently advised thereupon, it is now 
here considered, ordered, and adjudged, Zane, C. J., dissent- 
ing, that the judgment of the district court therein be, and it is 
hereby, affirmed. 
Remittitur is stayed for thirty days. 


4 Opinion Supre me Court, Utah Ti rritory. 
Indictment for year 1885. 
UNITED STATES vs. LORENZO SNow. 
Powers, J/.: 
The main question for our consideration in this case is: Can a 
man, while recognizing, supporting,and holding out to the world 
his lawful wife as a wife, live with and hold out, support, and ree- 


ognize as a wife another woman and not be liable to punishment 
under the Edmunds law? In other words, if such a state of facts 
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exist as is indicated by the question stated, is the man guilty of co- 
habitation ? | 

To answer this question we must interpret the Edmunds law. We 
must consider the occasion and necessity for the law. We must as- 
certain the mischief felt and the object and remedy in view. Dwar- 
ris on Statutes, 194; Wenner vs. Smith, January term, 1886. We 
must try and give the law such an interpretation as will effect the 
purpose for which it was passed. We must arrive at its true spirit 
and meaning, and try and read its purpose aright. The question js 
an important one; perhaps as important as any that has been raised 
with reference to this most important statute. Its determination in- 
volves the question whether the law has any force or vitality and 
whether it is sufficient to accomplish the purpose which brought it 
into being, or whether it shall be henceforth a dead statute. 

The American idea of government is founded on the Christian idea 
of home, where one father and one mother, each the equal of the other, 
happy in the consciousness of mutual and eternal affection, rear 
about the hearthstone an intelligent and God-fearing family. 
Patriotism springs from love of country, which is born of a love for 
home. Virtue and morality are the flowers which adorn the hearth- 
stone of the true family. 

It was said in Reynolds vs. The United States, 98 U.S., 165, that 
“marriage while from its very nature a sacred obligation, is never- 
theless, in most civilized nations, a civil contract, and is usually 
regulated by law. Upon it society may be said to be built, and out 
of its fruits spring social relations and social obligations and duties 
with which government is neeessarily required to deal. In fact, ac- 
cording as monogamous or polygamous marriages are allowed, do 
we find the principles on which the government of the people, to a 
greater or less extent, rests. Professor Lieber says polygamy leads 
to the patriarchial principle and which, when applied to large com- 
munities, fetters the people in stationary despotism, while that prin- 
ciple cannot long exist in connection with monogamy. Chancellor 
Kent observes that this remark is equally striking and profound. 
2 Kent, Com. 81, note (e). An exceptional colony of polygamists, 
under an exceptional leadership, may sometimes exist for a time 
without appearing to disturb the social condition of the people who 
surround it; but there cannot be a doubt that, unless restricted by 
some form of constitution, it is within the legitimate scope of the 
power of every civil government to determine whether polygamy or 
monogamy shall be the law of social life under its dominion.” In 
the same case, on page 164, it is said that “ polygamy has always been 
odious among the northern and western nations of Europe, and, 
until the establishment of the Mormon church, was almost exclus- 
ively a feature of the life of the Asiatic and of the African people. 
At common law, thesecond marriage wasalways void (2 Kent Com. 79), 
and from the earliest history of England polygamy has been treated 
as an offense against society. * * * by the statute of 1 James 
IT (C. 11) the offence, if committed in England or Wales, was made 
punishable in the civil courts, and the punishment was death. As 
this statute was limited in its operation to England and Wales, it 
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was at a very early period re-enacted, generally, with some modifi- 
cations, in all the colonies. In connection with the case we are now 
considering, it is a significant fact that on the 8th of December, 1788, 
after the passage of the act establishing religious freedom, and after 
the convention of Virginia had recommended as an amendment to the 
Constitution of the United States the declaration in a bill of rights 
that “All men have an equal, natural, and unalienable right to the 
free exercise of religion, according to the dictates of his conscience,” 
the Legislature of that State substantially enacted the statute of 
James II, death penalty included, because, as recited in the pream- 
ble, “it hath been doubted whether bigamy or polygamy be punish- 
able by the laws of this Commonwealth.” 12 Hennings Statute, 691. 

From that day to this we think it may safely be said that there 
never has been a time in any State of the Union when polygamy 

has not been an offense against society, cognizable by the civil courts 
and punished with more or less severity. Polygamy has been and 
now is prohibited by the law of Mexico, so that even before this Ter- 
ritory was ceded to the United States the practice was unlawful here 
under the laws of our sister Republic as it was at the common law 
and by the statutes of the States. In 1862 Congress passed an act 
against polygamy, which was declaratory merely of the common law 
then in force, with the addition that it fixed a penalty for its viola-. 
tion. The Reynolds case declared the law valid, and also held that 
polygamy could not be carried on lawfully under the cloak of a re- 
ligious faith. In that case it was said that “laws are made for the 
government of actions, and while they cannot interfere with mere 
religious beliefs and opinions, they may with practices. Suppose 
one “b elieved that human sacrifices were a necessary part of religious 
worship, would it be seriously contended that the ‘civil government 
under which he lived could not interfere to prevent a sacrifice? Or 
if a wife religiously believed it was her duty to burn herself upon 
the funeral pile of her dead husband, would it be beyond the power 
of the civil government to prevent her carrying her belief into prac- 
tice? So here, as a law of the organization of society under the ex- 
clusive domain of the United States, it is provided that plural mar- 
riages shall not be allowed. Can a man excuse his practices to the 
contrary because of his religious belief? To permit this would be 
to make the professed doctrines of religious belief superior to the 
laws of the land, and in effect to permit every citizen to become a 
law unto himself. Government could exist only in name under 
such circumstances.” 

Notwithstanding the fact that polygamy was an offense at the 
common law, and held in abhorrence by the Christian world, and 
that the laws for its suppression are declared by the highest court to 
be constitutional, the Mormon church, which had established itself 
in this Territory and had built its structure upon the corner-stone 
of plural marriage, continued to grow and flourish and to defy the 
law It preac hed plural marriage, practiced it openly, and boldly 
proclaimed its right to do so, the laws and customs of the country to 
the contrary notwithstanding. It claimed that the practice was 
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right, and while all its members did not practice polygamy, 
24 all advocated and defended the practice. No man is a true 

Mormon who does not believe in the doctrine of plural mar- 
riage. The church was active in proselyting, and brought thousands 
of converts from foreign lands each year. It built up a strong and 
powerful government, uniting church and state, which, in its laws 
and practies, is antagonistic to the very foundation principles of the 
United States. Here, then, was a people building up an empire 
within the Republic, whose members defied the laws of the land,and 
boldly advocated and permitted practices which were at war with 
the laws, customs, and traditions of the American people. ‘The stat- 
ute of 1862 had proved inadequate, and in 1882 what is termed the 
Edmunds act was adopted. ‘This act in its first section provides for 
the punishment of pgrsons within the Territories who, having a 
husband or wife living, marry another, and also provides for the 
punishment of any man who simultaneously, or on the same day, 
marries more than one woman. 

The act, therefore, makes plural marriage an offense. It provides 
for the punishment of the act of plural marriage, without reference 
to its consummation or to cohabitation. 

The third section of -the act provides for the punishment of any 
male person who cohabits with more than one woman. It therefore 
makes unlawful the appearance of marriage. The act, taken as a 
whole, is plainiy seen ts ve dealing with the marriage: relation. It 
is endeavoring to put an end to the evils resulting from plural mar- 
riages, and from the evil example set before the world by the polyga- 
mous household. It is the third section of the act that we must con- 
strue; and in arriving at its proper construction we are aided greatly 
by the decisions of this court and of the Supreme Court of the United 
States in the cases of the United States vs. Cannon, where it was held 
that the misdemeanor against which the act is directed is the offense 
against the marriage relation, and that, to establish the guilt of a 
party, evidence of sexual intercourse is unnecessary. The Supreme 
Court in that case said that the statute “seeks not only to punish 
bigamy and polygamy, when direct proof of the existence of these 
relations can be made, but to prevent a man from flaunting in the 
face of the world the ostentation and opportunities of a bigamous 


household, with all the outward appearances of the continuance of 


the same relations which existed before the act was passed.” It was 
said by Boreman, J.,in the United States vs. Cannon, June term, 
1885, that the object of this statute was, “ judging from the whole 
act, to aid in breaking up polygamy, and the pretense thereof. The 
well-recognized difficulty of reaching the polygamous cases by rea- 
son of having to prove marriage, and by reason of the fact that the 
statute of limitations bars prosecutions after three years, no doubt 
led Congress to pass this act. It was sought to break up the polvg- 
amic relation, * * * whether marriagetook place or not. The 
pretense of marriage—the living, to all intents and purposes, so far 
as the public could see, as husband and wife, a holding out of that 
relationship to the world, were the evils sought to be eradicated. It 
reaches out and embraces all men living and dwelling with more 
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than one woman as if married,whethe any marriage has ever taken 
place or not.” And again, in the same case, it is said that the law- 
making power saw that the mere fact of a plural marriage is an evil 
example; that the living and associating with two or more women 
as if married to all tends to weaken the popular appreciation of 
true marriage, aud this is detrimental to society. Therefore, for the 
purpose of protecting the marriage relation, the law under discus- 
sion was passed. It is directly aimed at the suppression of polygamy 
and the polygamous household as an evil example, dangerous In its 
tendency to the family relation as recognized by this nation. It was 
not the offense against chastity merely, but the offense against the 
family, which Congress intended to Suppress. 

And in United States vs. Musser, June term, 1885, Zane, C. J. said: 
“The end of the laws was the protection of the monogamous mar- 
riage, and the suppression of polygamy and unlawful cohabitation 
were but means to thatend. It is proper also to take into considera- 
tion the conditions, as the national legislature anticipated and un- 
derstood them, in which the law was to bi applied and enforced. 
They knew that the time had elapsed within which a very large 
portion of those living in polygamy could be punished for that 
offense, and that many Ol these were among the most influential men 
In society, being the heads of the church, and that the example of 
their continuing to live with their plural wives, under a claim of 
divine right, would be a scandal to society and a menace to the law- 
ful marriage; that such examples would be a continuing invitation 
and apparent justification for their followers to either secretly or 
openly violate the law. Congress therefore forbade plural marriage 
in appearahce only, as well as in form, and by the exaniple of pun- 
ishment it doubtless intended to eradicate the example of apparent 
plural marriages, as well as the plural marriage in form.” Such be- 
Ing the intent and object of the section of the statute under consid- 
eration, how can it be possible to answer the question stated at the 
outset of this opinion in the affirmative? If the intent and purpose 
of the law are to protect rmione waAmic marriage, how are the intent 
and purpose carried out if a man, while maintaining, supporting, 
recognizing, and holding out his lawful wile, may yet forsake her 
and revel in the arms of another? How can the example of plural 
marriage be made productive of greater evil than to permit such 
things as Indicated? In this very cuse—the case of one of the twelve 
upostles of the Mormon church—Harriet Snow, one of the plural 
wives, testified that “ when a lady gets so that she cannot bear chil- 
dren she is released from some of her duties as a wife.” The hus- 
band may then seek the charms of a younger and falrer woman. 
Can that be done with impunity and in defiance of a statute passed, 
as the courts say, to prevent the evil appearance and example of the 
plural family, and to prevent polygamists from flaunting in the face 
of the world the opportunities of the polygamous household? If sO, 
then the act should be entitled “An act to enable a man to forsake 
his lawful wife and fly to the arms of bis coucubine.” 

But is is argued, because the man has been dwelling and dining 
with another woman, therefore he has not been cohabiting with his 
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wife. He must actually dwell with her, it is said. Is this true? 
Must a man take his meals with his wife to be living with her? 
Must they be under the same roof? If so, what becomes of the large 
class of commercial men who pass but few days at home during the 
whole year? Must a man pass a certain number of days and nights 
with his wife in order to be considered as living with her? Certainly 
not. As the husband goes about his daily avocation he is living 
with his wife. When he rides with her, walks with her, or talks 
with her, when he visits her, he is living with her. If he sees her 
daily or but a few times a year, he is living with her. He is co- 
habiting with her. If there has been no legal separation or divorce, 
whether one roof shelters them or not, if he holds her out to the 
world as a wife, supports her and recognizes her as a wife, they are 
living together. Itisa presumption that is conclusive, and is founded 
upon reasons of public policy. The law presumes a usual and ordi- 
nary state of things rather than a peculiar and exceptional condition. 
It supposes legality rather than crime, and virtue and morality rather 
than the opposite qualities. Canjolle vs. Ferrie, 25d New York, 138. 
The legitimacy of offspring born during wedlock is presumed, even 

while the parties are livingapart by mutualconsent. Jhid,139. 
25 If, when the Edmunds act was passed, the defendant had 

withdrawn himself from all but his lawful wife and dwelt 
with her, ostensibly refraining from dwelling with his illegal wives, 
though he supported them and visited them, the presumption of 
cohabitation would not have arisen. The presumption of innocence 
would put the prosecution to its proof that he lived with more than 
one woman. 

If we are not right, then the law can be easily evaded. A man 
ean fill a house with plural wives and himself live in another house. 
He can hold them out to the world as wives, support them, visit 
them, and because they do not physically dwell or live together he 
would go free. An interpretation of the law like that sought by 
the defendant would lead to absurd results. We have considered 
the intention of the law, and we would violate well-known rules of 
construction to hold that it will not cover a case like the present 

In United States vs. Fisher, 2 Cranch, 399, it is said that when a 
law is plain and unambiguous, whether it be expressed: in general 
or limited terins, the Legislature should be understood to mean what 
they plainly expressed, and, consequently, no room is left for con- 
struction. but if, froma view of the whole law, or from other laws 
in part materia, the evident intention is different from the literal im- 
port of the terms employed to express it in a particular part of the 
law, that intention should prevail, for that, in fact, is the will of the 
Legislature. tte pe * So, if the literal expressions of the law lead 
to absurd, unjust, or inconvenient consequences, such a construction 
should be given as to avoid such consequences, if from the whole 
purview of the law and giving effect to the words used it may be 
fairly done. These rules are not merely artificial; they are as clearly 
founded in plain sense as they are certainly warranted by the prin- 
ciples of the common law. 

In Ex Parte Ellis, 11 Cal., 224, it is stated that as it is the duty of 
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courts to execute all laws according to their true intent and meaning, 
that intent, when collected from the whole and every part of the 
statute taken together, must prevail, even over the literal sense of 
the terms, and control the strict letter of the law when the letter 
would lead to possible injustice, contradiction, and absurdity. 

And in Smith’s Com., 663-664, this language is used: “ When in 
a particular construction of a statute applied to a case which it seems 
by its terms to include there follows from such construction an ab- 
surd consequence, respect for the Legislature will induce the court 
from thence to conclude that some other construction which will not 
produce such a consequence ought to be adopted Hence, every Con- 
struction which leads to an absurdity ought to be rejected. It is said 
that this rule should be followed even in cases where there is neither 
obscurity nor anything equivocal in the law itself, for the absurdity 
of the literal sense of the law itself does not proceed merely from 
the obscurity or any other fault in the expression, but from the 
narrow limits of the human mind, which cannot foresee all cases 
and circumstances, or include all the circumstances or consequences 
of what is ordained ; that it is impossible for the Legislature to enter 
into immensity of detail. It can only make laws in a general 
manner, and in applying their acts to particular cases the construc- 
tion ought to be conformable to the intention of the Legislature It 
cannot be presumed that the Legislature intended anything absurd. 
When, therefore, the words, when taken in their obvious and proper 
sense, lead to it, it is necessary to turn thenmi from that sense just as 
fur as is sufficient to avoid an absurdity, if, from the whole purview 
of the law and giving effect to all the words used in it, it may fairly 
be done.” 

“ Rational interpretation is when the words of an instrument do 
hot express the author's intention perfectly, but either exceed or fall 
short of it, so that the intention is to be collected from probable or 
rational conjectures only and mixed interpretation—that is, an in- 
terpretation partly literal and partly rational, is when the author’s 
words, though they do express his intention when rightly under- 
stood, are in themselves of doubtful meaning, rendering it necessary 
to have recourse to the like conjectures to find out in what sense the 
words were used, in which ease the intention is colleeted from the 
words, but not without the help of other conjectures, (Rutherford’s 
Institutes, B. 2, ch. 7, see. 3.) 

By means of these rules of Interpretation the spirit of the text Is 
saved from sacrifice to tts strict letter. When the provisions of a 
statute or of the organic law are clear and precise, and attended with 
no difficulty in the application, there is no room for any interpreta- 


tion or comment. The intention of the 'awgiver is what must be 
adhered tO) But if the language of the instrument is indeterm1- 


nate, vague, or susceptible of a more or less extensive sense, we must 
presume the intention according to the laws of reason and equity, 
and ror this purpose it 1s hecessary LO pay attention Lo the nature of 
the things to which the question relates. Knowles vs. Yates, 31 
(‘al . St). 

Kent says: “It isan established ruie in the exposition of the 
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statutes that the intention of the lawgiver is deduced from a 
review of the whole and every part of the statute, taken and com- 
pared together. The real intention, when accurately ascertained, 
will always prevail over the literal sense of t Tins When the ex- 
pression in a statute is spec | ) | 
eral, the ex pression shal] be adeemed gener: gaia, also holds 
that the reason and intention of the lawgiver will control the strict 
letter of the law Win I} the lette r’ would I ad tO pal able Injustice, 
contradiction, and abs urdity fl Kent Com., 461, 462.) 

We think that the court bel: 
hold otherwiss would, as We have seen. lead to absurd cons quences 
and toan absurd construction of the Edmunds act. The following 
is the language of the court 

ee you (the jury find bevond a reasonabl ibt that the de- 
fendan' hi ad during the year ISS5S a leva! Wife living 1) Brigham 

ity, Box Elder county, Utah Territory, from whom he was undi- 
anal ‘that he recognized her as his wife, held her out as such, and 


vw churged the jurv correctly. ‘To 
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contributed LO her Support us SU ‘hy wife. and that during that year 
he lived with the Wornathl Min lf recog n ZAM hie ras his \\ i fe , &aSs0- 
clated wit | he us Slit h. and SUP] orted ana eld hye rout as a wite. 
then the offense of unlawful cohabitation is complete.and you will 
find the def ndant cullty The legal wit nD this case 1s the woman 
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whom the defendant first married. 
The principal question in this case and the general principle un- 
derlying the instruction to the jury which we are considering was, 
we think, decided by this court at the present term in the caseof The 
United States vs. Lorenzo Snow. indictment for the vear 1885. That 
was a case against the same defendant This court, speaking by 
Zane, chief justice , said: It appears irom the e' idence that appel 
lant boards and Jodges with his last wife and visits his other wives 
occasionally, thre “— Hot very often: that bard) th Vea [SSO he 
has not lodged or taken a meal with any one of the others; that | 
furnishes thi Hii “oie iIses Lo live in and Supports Loen) that he intro- 
duces them publicly as his wives, and by his language and conduet 
holds them out: to the world as such.. The evidence proved beyond 
controversy th; itdefendant cobabits with hi pol rahiie us wile, M nnie 
The remaining fact to find from the evideie 2 has he at any 
time during the vear 1885 cohabited with thy ‘women named 
in the indictment. OF ahy one of thie m ? lt domaden trom the eyvl- 
cence that defendant is seventy-two years old,and has married. nine 
wives, and that seven of those wives are still living. To the first he 
was married in his youth. As his passion for one wife became 
satiated and dulled by indulgence and gratification, and as his lust 
was again kindled | 


Vy the appearance of a younger and fresher, 1 
possibly a more attractive woman, he would marry again, until his 


— 


marriages have been repeated nine times, and now, at the 
26 age of 72 years, he is found with seven living wives, the last 
being comparatively young, withan infantin herarms. He 
furnished homes for, supports, associates with, claims, holds out, and 
flaunts in the face of society all these seven women as his wives, 
and yet, he says he cohabits with but one. The law must character- 
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1IZe his relation to them. and his Ltercourse and association with 
him. 
: | j } : } i j " ° 
A Md tne court proces ds LO Snow that the law characte! IZeS SU h 


the eourt - i \ “ 
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| affords a strong presumption Of Co- 


habitation, because such cohabitation is in accordance with duty 
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Ilurther inierenees trom the following tacts that the defendant 
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claimed his lecal Wile all the time as fils Wife, and that she claims 
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to be such: “that he provides for her a home and the necessaries 
, , : : 3 
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fendant did not deny dwelling with the woman Minnie, whom he 
held out to the world and supported as his wile, the charge of thi 
court is seen to be correct. 

The other questions arising upon the record are disposed of in 
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the other cases against Lhe same deiendant 


judginent of the court below is affirmed. 
Boreman, CONCUTS 
Zane, C. J., dissent 
Filed February 15th, 1886 
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decided this term. The 


The law which the detendant Was convicted ) violating de- 


clares “that if “nh maie person 


cohabits \\ ith, more 


‘os : -h, peas og 
than one woman he shall be deem CC ouilty Ol a misaemeanor, We 


*% | . . . 
| ile term COUAVILALION, as lelre used, Leal) 


a" : 
dwelling or associating 


sha. a Coe 5 acl ' yn e 4) 
together, apparel tiv as husband and wife. Lhe cond icl OF thie par- 
Lies With respect to each other must present the semblance of mar- 
riage. They must spend some part of their time together. Phat 
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they dwell in the same count ry, cits 
They should live or associate OL? ha Tra pa 
below instructed the 
that defendant 


itation as to: her was established. In 


had a lawful wife living; 
her support, and recognized and held her 


‘neighborhood is insufficient: 
irtof thetime. ‘The court 
jurors he if they believed from the evidence 


that he contributed to 
out as his wite. cohab- 
tlect. the jury was told 


that lawful marriage, contrit ution LO support, and recognition 


and holding out either constituted cohabitation or afforded a con- 


clusive presumption thereof. 


I think that the existenee of 


28 such facts alone would not constitute cohabitation, nor 


tioned in the indictment. was ever in her 


parties on the trial that 
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defendant during the time mentioned in 
the opinion that the evi 
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ment of the court 
Filed february l5. LSS6 


29 TERRITORY OF UTAH, | 
Nalt Lake County, 


of said court in the eause therein entitled, 


of said court this \ 


Ky. 


such time he spoke LO her or she to him. 
the jury might consider the case as if Ade- 
line had stated before them that she had not in any wi 
the indictment 


1, Ezra T. Sprague, clerk of the supreme 
of Utah, do hereby certify that the annexed and foregoing is a full, 
true, and correct COP of the reeord, proceed in; os, amd opinion In and 
and of disse nting opinion 
of the chief justice therein, on file or of record at my office. 

In testimony whereof | have hereunto set my hand and the seal 
20th day of Mebruary, fA. 


does the laws conclusively presume cohabitation from 
them. It appears from the evidence that Adeline (one of the 
women named in the indictment) was defendant’s lawful wife, and 
the evidence does not show that defendant, during the time men- 
company, or that during 


lt was argued by the 


ise lived with 


dence was Insuflicient to constitute cohabita- 
tion with Adeline, the lawful wife, nor was cohabitation with her 
conclusively presumed, and that the charge to the jury was erro- 
neous in the respect pointed out. I therefore dissent from the judg- 


court of said Te rritory 


D. 1SS6 


[Seal Supreme Court, Territory of Utah, United States of America. 


LT. SPRAGUE, Clerk. 
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UNITED STATES vs. LORENZO SNOW 
lo the Hon. C. S. Zane, chief justice of said court: 
Phe } LILION O| Lorenzo 8now respectiull\ iOoOWs 
4h a =. oe a ’ =“ ac : ees 7 
that in this court a final ludgimen Vis cently rendered, affirm- 
Ing the judgment oF the district court of the first 1udiclal district of 
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4] j | > | - 
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applied to the case of your petitioner, and the construction and 


1 Ras ee ini acs ee oy ee 
ObiiIm, in the construction OF Sald statute, a i ih hoiaing the same 
valid as an autherity for the conviction of vou petitioner intervened 

- ) i ’ 1] 4 '% a * : ° ’ . 
in said case, and he now assigns the following errors on said record, 
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Assignment OF ,7rTors 
Is TI rr ) ' 7" on — | re - t | , ; oes ft 7 ~ a . , 
sb. ne Coul erred 1 Hominy if \ ‘Oo oi SULTICIENL tO ¢ LIStUl- 
y ] . ae wi 
tute anh orense under sald statutl 
‘? ° } 4b ; > ] | - ,» * ) } > a | i *.’ 
| 2d. Lhe court erred In holding ie defendant could not 
y ‘ t , ’ . o . 
show there had been no sexual intercourse vetweeh Him and 


women with whom he was charged with cohabit 
sd. Court erred in sustaining the refusal to instruct the jury, as 
praved by the defendant, in the following requests, separately prayed, 
to wit: : 
Defendant's second request. The term “cohabit” means “live 


with” or * dwell with.’ end in the act under which the defendant 
is indicted if means to live with as WIVCS 

Defendant's third request. To constitute “co! abitation ” there 
must be such a frequency or regularity and manner of association 
of a man and woman as to amount to a “ living together,” and dis- 
tinguish the association from mere visits, and, so long as there Is 


nota “jilving togetner, occasional visits do not amount to cohabita- 


Lion. 


} } . sae i*} py i} ee Seees < omen 
Defendants fourth request ine deiend: though living with 
. . + , . 1} ; e . - , 4? - , | & ' * 7 , . j . } 
one wite, could lawfully VISIL ANOLHUer ANd Ii iadrehn at re: onable 
rT} . ‘ | | hs z ‘th ? ‘} thy, ' ; : oe «yi iY) 111 *TrV¢« ;* 
Lidiie 7 eee L/i imaiW li PUPPOSes , el iiti aes ii} iii puULiT td] ~! (*C)il- 
. An rte oe : — _ 4 nad hi Dic Bal on 
cerning the health and welfare of such ovhner wite ana his echidaren 
‘ . . ,* . . i , j - ° ' 
by her, of providing for thelr support, and the edueation, Chi pioy- 


ment, ana business of the childre I WOUITG (, lawtul. He is not re- 


quired by law to break off friendly relations with any of his wives, 
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and may attend friendly or social or religious meetings at their 

houses. 

Defendant’s fifth request. Having more than one wife and claim- 
Ing and 1 lutroducing more than one woman as wives do not 
constitute the offense charged. You must find, to justify a 
conviction, that he has lived with more than one within the 

time stated in the Indictment. 

Defendant’s sixth request. The law assumes the defendant inno- 
cent until he is proven guilty beyond ‘ eenmnia doubt, and his 
guilt or Innocence is to be determined by you, and what others or 
the age niay have believed, or had reasons to believe, from his 
manner f living is not crises but you are to say from the eV1- 
dence iidicee or not did in facet live with more than one woman, 
as charged. 

Defendant's seventh request. The defendant was not required 
give any notice, public or otherwise, of his manner of life or his pur- 
poses, or whether he was or was not abstaining from cohabiting with 
more than one woman, and it is a sufficient defense » you find from 
the evidence that it is not shown, beyond a reasonable doubt, that 
he in fact did live or cohabit with more than one. 

Defendant’s eighth request. It is immaterial whether or not there 
was any change of conduct toward or of relations with his wives al 
the time of the passage of the Edmunds law, if at and prior to that 
time he was not violating the provisions of the act relating to co- 
habiting with more than one woman; and If in 1883 he has not 
so cohabited, he is innocent of the present charge, whether such in- 
nocence is the result of a change of relations with his wives or the 
result of-a maintenance of former relations. 


7.) ' . ] ; 
Ath [ nere is error in sustaining the several clau ses of f the 
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Oo charge to the jury, to each of which clauses the defendant ex- 
cepted, LO wit ' 

(a.) "= lt is not necessary that the evidence should show that the 

defendant and these women, or either of them, occupied the same 

bed, or slept in the same room, or dwelt under the same roof, neither 


is it necessary that the evidence should show that within the time 
mentioned in the indictment the defendant had sexual intercourse 
with either of them.’ 

(6.) “ The « quest lon is, were they living in the habit and repute of 
marriage ? The offense of cohabitation is complete when a man, to 
all outward appearances, 1s living or associating with two or more 
women as wives. If the conduct of the defendant has been such as 
to lead to the belief that the parties were living as husband and 
wife live, then the defendant is guilty 

(c.) “ Of course the defendant might visit his children by the va- 
rious women, he may make direction regarding their welfare, he 
may meet the women on terms of social equality, but if he associates 
with them as a husband with his wife, he is guilty. The Edmunds 
law says there must be an end of the relationship previously exist- 
me easpine polygamists. It says that the relationship must cease,” 

d.) “If you find beyond a reasonable doubt that the defendant had 
ond the year 1883 a legal wife living in Brigham City, Box Elder 
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county, Utah Territory, from whom he was undivorced; that he ree- 
ognized her as his wife, held her out as such, and contributed to her 

support as such wife, and that during the Same year he lived 
O4 in the same house with the woman Minnie, recognizing her 

as his wife, associated with her as such, and supported and 
held her out as a wife, then the offense of unlawful cohabitation is 
complete, and you will find the defendant guilty. The legal wife in 
this case is the one whom the defendant first married.” 

Wherefore your petitioner prays the allowance of a writ of error 
to the said court removing said case to the Supreme Court of the 
United States. 

LORENZO SNOW, 
Per F.S. RICHARDS, anp 
BENNETT, HARKNESS & KIRKPATRICK. 
Attorneys 
35 | Endorsed :| Case 741 Supreme court, Utah Territory: 
United States vs. Lorenzo Snow, Petition for writ of error & 
assionment of errors. 

A writ of error herein is allowed, and a citation will be issued on 
filing the usual bond in the sum of two hundred and fifty dollars. 
Dated February 23d, 1886. Charles 8. Zane, chief justice sup. e’t of 
Utah. 


36 UNITED STATES OF AMERICA, 88: 


The President of the United States to the supreme court of Utah 
Territory and the honorable the judges of said court, Greeting: 
Because in the record and proceedings, and also in the rendition 

of the judment in the supreme court of the Territory of Utah, being 

{ he highest court of law and equl Ly of the said ‘T rritory in which a 

decision could be had, in a certain case wherein the { nited States 

were the plaintiff and respondent and Lorenzo Snow was the de- 
fendant and appellant, wher In was drat in) question the eonstruc- 
tion, effect, and validity of a statute oi he U nited States. mantfest 
errors have happened to the oreal damage ot the said Lorenzo Snow. 
as by hiscomplaint and the said judgment record appears, we being 
willing that error, if any hath been, shall be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, 1f judgment be therein given, that then, under your 
seal, distinctly and openiy, you send the record and proceedings 
aforesaid, with all things concerning the same, tot he Supreme ¢ ourt 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 

Suprem<: Court to be then and there he ld that. the record and pro- 

ceedings aforesaid being inspected, the said Supreme Court may 

cause further to be done therein te correct that error what of right 
and according to the laws and customs of the United States should be 


done. 
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Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 23d day of February, LSS6. 
[Seal Supreme Court United States of America, Territory of Utah. ] 
97 Kk. T. SPRAGUE, 
Clerk of the Supreme Court of Utah Territory. 


Allowed by— 
Hon. C. S. ZANE, 
Chief Justice of the Supreme Court of Utah. 


[Endorsed :| Case 741. United States vs. Lorenzo Snow. Writ of 
error. 


38 The United States of America to the United States of America, 
Greeting: 

You are hereby cited and admonished to be and aypear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the office of the clerk of the supreme court of Utah Territory, 
wherein Lorenzo Snow 1s the plaintiff in error and you are the de- 
fendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness my hand this 24th day of February, A. D. 1886. 

C. 8S. ZANE, 
Chief Justice of the Supre me Court of Utah Territory. 


39 [Endorsed:] Case 741. Lorenzo Snow, pl’ff in error, vs. 
United States, def’t in error. Citation. 
A copy of the within citation was personally served on me Feb’y 
24,1886. W.H. Dickson, U.S. district att’y for Utah. 


40) Know all men by these presents that we, Jumes Sharp and 

John R. Winder, both of Salt Lake City, in the county of Salt 
Lake and Territory of Utah, are held and firmly bound unto the 
United States of America in the full and just sum of two hundred 
and fifty dollars, to be paid to the United States of America, their 
certain attorneys or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators. 
jointly and severally, firmly by these presents. 

Whereas lately, at the January term of the supreme court for the 
Territory of Utah, in. a criminal suit depending in said court be- 
tween the United States and Lorenzo Snow, judgment was rendered 
against the said Lorenzo Snow, and he having obtained a writ of 
error and filed a COpYV thereof in the clerk’s office of said court to re- 
verse the judgment in the aforesaid suit, and a citation directed to 
the said United States citing and admonishing them to be and ap- 
pear at a Supreme Court of the United States to be holden at Wash- 
ington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Lorenzo Snow shall prosecute his said writ to effect and answer all 
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damages and costsif he shall fail to make his plea good, then the 
above obligation to be void ; else to remain in full force and virtue. 
February 24, 1886 


JAMES SHARP. SEAL. | 
JOHN R. WINDER. |[seat.] 
4] | Endorsed :] Case 741. Lorenzo Snow, pl’ff in error, vs. 


United States, def’t in error. Bond on appeal. (Copy.) 
The within bond is approved. February 24, 1886. C.S. Zane, 
chief justice sup. e’t, Utah Territory. 


1? TERRITORY OF UTAH, } 
County of Salt Lake. | 
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[, kK. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in obedience to the writ of error hereto attached, do return 
annexed hereto said writ, the petition therefor, the allowance thereof, 
assignment of errors, the citation thereon issued, with proof of sery- 
ice thereof, and a transcript of the record and proceedings, opinion, 
dissenting opinion of chief justice, and bond on writs of error—all 
in and of said court, in the cause in said writ described—to the Su- 
preme Court of the United States; and I hereby certify that said 
transcript of the record, proceedings, opinion, dissenting opinion, and 
bond is a true, full, correct, and complete copy of the several orig- 
inals thereof on file or of record in my office. 

In witness whereof I have hereto set my hand and affixed the seal 
of said supreme court of Utah Territory, at Salt Lake City, this 24th 
day of February, A. D. 1886. 

[Seal Supreme Court, Territory of Utah, United States of America. } 


EK. T. SPRAGUE, Clerk. 


[ Endorsed on cover:] Utah Territory supreme court. No. 1277. 
Lorenzo Snow, plaintiff in error, vs. The United States. Filed March 
2, 15386. 
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LORENZO SNOW VS. THE UNITED STATES. 1 


a : Transcript on Appeal. 
Supreme Court of Utah Territory. January Term, 1886. 


Unitep Srates or America, Respondent, ) 
v8. > No. 742. 
LoRENzO Snow, Appellant. 


F. S. Richards and Bennett, Harkness & Kirkpatrick, attorneys 
for ap pellant; W. H. Dickson, U.S. dis’t att’y. 
Filed 25th of January, 1886. 
E. T. SPRAGUE, Clerk. 


Transcript. 


UNITED STATES OF AMERICA, | 
ry . * , > SS a 
Territory of Utah, 


Supreme Court of Utah Territory. January Term, 1886. 


UniTeD States OF AMERICA, Respondent, 
vs. 
LORENZO Snow, Appellant. 
Indictment. 


Ata stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the city of 
Ogden, within ana for the district and Territory aforesaid, on the six- 
teenth day of November, A. D. 1885, and continued by adjournment 
to and including the second day of December, A. D- 1885. 


2 UNITED STATES OF AMERICA against LORENZO SNow. 


The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-five, at the county of Box Elder, 
in the said district, Territory aforesaid, and within the jurisdiction 
of this court, and on divers others days and times thereafter, and 
continuously between said first day of January, A. D. 1885, and the 
firct day of December, A. D. 1885, did then and there unlaw- 
fully live and cohabit with more than one woman, to*wit, with Adeline 
Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, 
Pheebe W. Snow, and Minnie Jensen Snow; and during all the 
periods aforesaid, at the county aforesaid, he, the said Lorenzo Snow, 
did unlawfully claim, live, and cohabit with all of said women as his 
wives, against the form of the statute of said United States in 
such case made and provided and against the peace and dignity of 
the same. 

V. BLERBOWER, 

Ass't U.S. District Att’y. 
J. W. McNUTT, 

Foreman of Grand Jury. 
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Indictment No. 742 filed in open court, properly endorsed a true 
bill, etc., and with the names of the witnesses, on the 5th day of 
December, 1885. 


Court Minute Entry of Arraignment. 
(Title of court and cause.) 


In this action, the defendant, being in court, and upon the 
3 indictment herein being read to him, was, on motion of R. K. 
Williams, Esq., of counsel for said defendant, given until 
Monday morning next to plead thereto. 
ORLANDO W. POWERS, Judge. 


In open court Friday, December 1ith, A. D. 1885. 


Demurrer to Indictment. 
(Title of court and cause.) 


The defendant demurs to the indictment in the above-entitled 
prosecution for the following causes: 

1. Because there is no such body known to the law in Utah Ter- 
ritory as a grand jury of the United States, nor are there any such 
persons known to such law as United States grand jurors. 

2. Because it does not appear in said indictment that it was found 
by a grand jury of said district court, nor does it appear therein that 
it was found by a grand jury of the first judicial district of Utah 
Territory, nor does it appear therein that it was found by a legally 
constituted grand jury. 

3. Because the grand jury as set out and described in said indict- 
ment had no jurisdiction of said offense, nor has this court any juris- 
diction thereof as presented by said grand jury. 

4. Because the tacts stated in said indictment do not constitute a 
public offense or violation of any law in operation in said Territory. 

5. Because more than one offense is stated in the same indictment 
and count of the indictment in this: that said defendant is charged 
with cohabiting with more than one woman as his wives—‘“on the 
first day of January, in the year of our Lord one thousand eight 
hundred and eighty-five, at the county of Box Elder, in the said dis- 
trict, Territory aforesaid, and within the jurisdiction of this court, 
and on divers other days and times thereafter and continuously be- 
tween said first day of January, A. D. 1885, and the first day of 

December, A. D. 1885, did then and there unlawfully live and 
4 cohabit with more than one woman ;” whereas the living with 

and cohabiting with more than one woman as his wives were 
not one continuous offense, but a new and distinct offense for every 
day said defendant is charged with so unlawfully living with and co- 
habiting with more than one woman as nis wives. | 

6. Said defendant is therein charged with unlawfully living 
with and cohabiting with as his wives on the first day of January, 
1885, and each and every day thereafter continuously until the first 
day of December, 1885, divers women, to wit: with Adeline Snow, 
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Sarah Snow, Harriet Snow, Eleanor Siow, Mary H. Snow, Pheebe 
W. Snow, and Minnie Jensen Snow: whereas the unlawful living 


‘a with each and every one of said women as charged in said indict- 
ment is a separate and distinct offense, and not one single offense. 
7 7. Because it is not stated in said indictment which of said named 
F I women Is said defendant’s first and legal wife, or whether either is 
> i his first and legal wife, nor who is his first and legal wife. 
iy I’. S. RICHARDS, 

r BENNETT, HARKNESS & KIRKPATRICK, anp 
—_- R. K. WILLIAMS, 
li Att’ ys for Defendant. 
i" Endorsed: No. 742. Filed December 15, 1885. A. C. Emerson, 
2 Ff clerk. Service acknowledged December 15, 1885. V. Bierbower, 
i ass’t U.S. dis’t att’y. 
‘fF 
: Order Overruling Demurrer. Defendant's Plea. 

(Title of court and cause.) 
. This case came regularly on to be heard upon the demurrer of 
§ 5 defendant tothe indictment therein. Said demurrer was argued 
5 by counsel, R. K. Williams, for said defendant,and V. Bierbower, 
5 Ksq., assistant United States attorney, for the Government, and sub- 


mitted to the court for judgmentand decision. And the court, now 
, here, being fully advised in the premises, and due deliberation 
os being thereupon had, it is ordered by the court that said demurrer 
S| be, and the same is hereby, overruled ; to which order and ruling of 
the court the said defendant, by his said counsel, duly excepted. 


. Said defendant, upon being asked to plead to said indictment, 
| pleads not guilty thereto. 
a | ORLANDO W. POWERS, Judge. 


In open court Wednesday, December 16, 1885. 
Court Minutes of Trial. 
(Title of court and cause.) 


This cause came regularly on for trial. The United States was 
represented by V. Bierbower, Esq., assistant United States district 
attorney, and the said defendant by Messrs. Bennett, Harkness & 
Kirkpatrick, F. 8. Richards, R. K. Williams, C. C. Richards, and 
H. H. Rolapp. 

Ready for trial. 

Thereupon came a jury, to wit: Frank Carson, A. I. Stone, Adam 
Kuhn, Alex. T. Bowman, George Bune, E. W. Smout, John Keck, 
Benjamin Garr, D. H. Spencer, Thomas Grant, Joseph Smith, and 
Frederick Foy, good and lawful men, residents of the first judicial 
district, who, being regularly empaneled, tried, and sworn well and 
truly to try the case, sat together and heard the testimony of the 
witnesses in part, and the further hearing and trial of the cause is 
adjourned until to-morrow morning at 10 o'clock. 


f ORLANDO W. POWERS, Judge. 
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[n open court, Wednesday, December 30th, A. D. 1885. 


The jury heretofore empaneled in this cause again sat to- 

6 gether and heard the testimony of the witnesses in conclusion, 

the arguments of counsel, and the instructions by the court, re- 

tired from the bar of the court, in charge of a sworn officer, to con- 

sider of their verdict, and subsequently returned into court,and, being 

called, answered to their names, and on their oaths say: “ We, the 

jury empaneled in the above-entitled cause, find the defendant, 
Lorenzo Snow, guilty as charged in the indictment.” 

Whereupon the court fixes Saturday, January 16th, 1886, as time 

for passing sentence. 


ORLANDO W. POWERS, Judge. 
[In open court, Thursday, December 31st, A. D. 1885. 
Verdict of Jury. 
(Title of court and cause.) 


We, the jury empaneled in the above-entitled cause, find the de- 
fendant, Lorenzo Snow, guilty as charged in the indictment. 


D. H. SPENCER, Foreman. 
Endorsed: Filed December 3lst, 1885. ° A. C. Emerson, clerk. 


Motion for New Trial. 
(Title of court and cause.) 


And now comes ‘the defendant and moves the court to set aside 
the verdict and order a new trial herein on these grounds: 
1. The court erred in the decision of questions of law arising . 
during the course of the trial. 
2. The court misdirected the jury in matters of law. 
7 3. The verdict is contrary to evidence. 
4. The verdict is contrary to law. 
F. S. RICHARDS anp | 
BENNETT, HARKNESS & KIRKPATRICK, 
Ait’ys for Defendant. 


Endorsed: Filed January 5, 1886. A.C. Emerson, clerk. 
Order Overruling Motion for New Trial. 
(Title of court and cause.) 


This cause came regularly on to be heard this day, upon the 
motion of said defendant for a new trial of this cause, for the reas ons 
and on the grounds as in said motion stated. 

The said motion being submitted to the court for decision and 
determination, and the court now here being fully advised in the 
premises, it is orderéd by the court that said motion for a new trial 
herein be, and the same is hereby, overruled and denied. 

To which ruling of the court said defendant duly excepts. 


ORLANDO W. POWERS, Judge. 
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In open court, Saturday, January 16, A. D. 1886. 


Judgments on Indictments Nos. 741, 742, 743 for Offences of the Years 
1883, 1S85, and 1884 R spectively. 


(Title of court and cause.) 


The defendant and his counsel, F.S. Richards and C. C. Richards, 
Esq .s. (of counsel), cameinto court. The defendant was duly informed 
of the nature of the indictments found against him on the 5th 
8 day of December, A. D. 1885, by the grand jury of this court 
for the crime of unlawful cohabitation committed as stated in 
said indictments and during the time as follows, viz: Indictment No. 
741 between the first day of January, A. D. 1883, and the thirty-first 
day of December, A. D. 1885; indictment No. 742 between the first 
day of January, A. D. 1885, and the first day of December, A. D. 
1885; indictment No. 743 between the first day of January, A. D. 
1884, and the thirty-first day of December, A. D. 1884; of his arraign- 
ment and plea of not guilty, as charged in said three indictments, 
on the sixteenth day of December, A. D. 1885; of his trial and the 
verdicts of the juries; indictment No. 742, “Guilty as charged in 
the indictment,” on December 31,1885; indictment No. 742, “ Guilty 
as charged in the indictment,” on January 5, 1586; indictment No. 
741, “Guilty as charged in the indictme “| ‘on January 5, 1886. 


The said defendant was then asked if he had any legal cause 

show why judgment should not be arene against him, 

to which he replied that he had none. And no sufficient cause 

being shown or appearing to the court thereupon the court renders 

its judgment: That whereas said Lorenzo Snow having been duly 
convicted in this court of the crime of unlawful cohabitation: 

It is ordered, adjudged, and decreed that said Lorenzo Snow be 

‘ imprisoned in the penitentiary of the Territory of Utah for a period 


of six months, and that he do forfeit and pay to the United Statesa 
fine of three hundred dollars and the costs of this prosecution, and 
that he do stand comntitted into the custody of the U. S. marshal for 
said Territory until such fine and costs be paid in full. (As to in- 
dictment No. 741.) 

And it is further ordered, adjudged, and decreed that at the ex- 
piration of the sentence and judgment rendered on said indictment 
No. 741 said Lorenzo Snow be imprisoned in the penitentiary of 
Utah Territory for a period of six months, and that he do forfeit and 

pay to the United States the sum of three hundred dollars and 
v the costs of this prosecution, and that he do stand committed 

into the custody of the U.S. marshal for said Territory until 
such fine and costs be paid in full. (As to indictment No. 742.) 

And it is further ordered, adjudged, and decreed that at the expira- 
tion of the sentence and judgment as last above rendered on said in- 
dictment No. 742 said Lorenzo Snow be imprisoned in the peniten- 
tiarv of Utah Territory for a period of six months, and that he do 
forfeit and pay to the United States the sum of three hundred dol- 
lars and the costs of this prosecution, and that he dostand committed 


ee 
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into the custody of the U.S. marshal for said Territory until such 
fine and costs be paid in full. (As to indictment No. 743.) 

The said defendant, Lorenzo Snow,.is remanded into the custody 
of the United States marshal for Utah Territory, to be by him 
delivered into the custody of the warden or other proper officer 
in charge of said penitentiary. And said warden or other proper 
officer of said penitentiary is hereby commanded to receive of and 
from the said United States marshal him, the said Lorenzo Snow, 
convicted and sentenced as aforesaid, and him, the said Lorenzo 
Snow, keep and imprison in said penitentiary for the periods as in 
this judgment ordered and specified. 

Counsel for said defendant moves the court that as said defendant 
has filed in this court a notice of appeal to the supreme court of Utah 
Territory from the order overruling defendant’s motion for a new 
trial and from the judgment of this court made and entered, this 
defendant be admitted to bail pending such appeal and the hearing 
thereof in said supreme court. Whereupon the court orders that 
said defendant be admitted to bail in each of said cases, in the sum 
of five thousand dollars in each case, with two good and sufficient 
sureties. 

And on motion of said defendant’s counsel it is ordered that said 
defendant have ten days additional time to prepare, file, and serve 
bills of exceptions in each case. : 


ORLANDO W. POWERS, Judge. 
10 [n open court, Saturday, January 16, A. D. 1886. 


Notice of Appeal. 
(Title of court and cause.) 


Please take notice that the said Lorenzo Snow, the appellant 
herein, appeals to the supreme court of Utah Territory from the 
order of the court overruling the motion for a new trial on the 
indictment for 1885, made on the sixteenth day of January, 1886; 
also from the final judgment rendered herein against the appellant 
on said sixteenth day of January, 1886. 

Dated January 16, 1856. 

F. S. RICHARDS anp 
BENNETT, HARKNESS & KIRKPATRICK, 
Attorneys for Appellant. 

Endorsed: No. 742. Filed .January 16, 1886. A. C. Emerson, 
clerk. 

I hereby accept service of a copy of the within notice this 16th 
day of January, 1886. \V. Bierbower, asst. U.S. district att’y. 


Appeal Bond. 


TerRRITORY OF UtanH, | 
County of Weber, | 
An indictment, No. 742, having been found on the fifth day of 
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December, A. D. 1885, in the district court of the first judicial dis- 

: trict of Utah Territory, charging Lorenzo Snow with the crime of 
unlawful cohabitation, and he having been heretofore convicted and 
this day sentenced on said charge, and having appealed to the 
supreme court of Utah Territory, and by order of said dis- 

1] trict court having been admitted to bail in the sum of five 
thousand dollars, we, David H. Peery and Hyrum 8. Young, 

both residents and householders in the Territory of Utah, do hereby 
undertake that the above-named Lorenzo Snow will appear and 
answer the charge above named, in whatever court the same may 
be prosecuted, and will at all times hold himself amenable to the 
orders and process of this court, and, if the Judgment of said dis- 
trict court shall be affirmed, will appear and render himself in exe- 


' cution of judgment, or, if he fail to perform either of these condi- 
; tions, we will pay to the United States the sum of five thousand dol- 
lars. 
LORENZO SNOW. [SEAL | 
D. 8B» PEE s. | SEAL. 
H. 8S. YOUNG. rsear.] 


Acknowledged before and approved by me this 16th day of Jan- 
uary, A. D. 1886. 
[ SEAL. | A. C. EMERSON, Clerk. 


7 Territory oF Uran, |}... 
County of Weber, Jj 
David H. Peery and Hyrum 8. Young being duly sworn, each 

for himself says that he is a resident and householder in the 


f Territory of Utah, and is worth the sum of five thousand dollars, 
a the amount specified in the foregoing undertaking us the penalty 


thereof, over and above all his just debts and liabilities, exclusive of 
property exempt from execution. 
D. H. PEERY. 
H. S. YOUNG. 


Subscribed and sworn to before me this 16th of January, A. D. 
1SS86. 
A. C. EMERSON, Clerk. 
Endorsed: No. 742. Approved and filed January 16, 1886. ° A. C. 
Kmerson,.clerk. 


12 Bill of Exceptions. 
(Title of court and cause.) 


| | This case came on for.trial before the court and a jury duly im- 
: panneled and sworn on the 30th day of December, 1885. 

The defendant, by his counsel, admitted before the court and jury 
that he had been married to all the women named in the indictment, 
the last marriage being in 1871, and that he never was divorced from 
either, and eyer since the respective marriages has claimed each of 
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. said women as his wife, but he did not admit that he had cohabited 


with more than one of them during any part of the time charged in 
the indictment. 


HARRIET SNOW, a witness sworn for the prosecution, testified: 


“My name is Harriet Snow. I was married to Lorenzo Snow in 
Nauvoo in 1846, and I have never been divorced from him.” 
(). “ How long have you lived together?” 


Objected to by defendant’s counsel.on the ground that the question 
should be confined to the year 1885, as there were in this court 
two other separate indictments, found at the same time as the one 
upon which the defendant is now on trial, one for cohabiting with 
the same women during 1884 and one for cohabiting with the same 
women during 1883, and that the court had previously held that 
such separate indictments might be found; and counsel offered to 
produce these indictments in evidence in support of the objection if 
the court should be of the opinion that judicial notice of them could 
not be taken. 

The court ruled that it would take judicial notice of the other in- 
dictments covering 1885 and 1854, and of the prior ruling of the 
court in respect to them, and overruled the objection, holding in 
substance that the relations between the women named in the indict- 
ment and defendant prior to 1885 might be shown for the purpose 
of throwing light upon their conduct during the time named in the 
indictment. 

The defendant, by counsel, excepted to the ruling. 

The court also announced that’ evidence of this kind might be 
deemed taken under defendant’s objection and exception without re- 
peating the objection. 

Witness: “I am not living with Mr. Snow as husband and wife. 
I have in former days. I don’t know as I could tell how long we 
lived together. We ceased living together long before the Edmunds 

law was passed. I can’t tell how long before; I haven’t the 

5) dates. My maiden name was Squire. I| have three living 
children by the marriage. I am now living in my own house 

and am mistress of it and preside there. Iam not living alone. 1 
have a stepson residing with me. His mother died and left him to 
me, and I raised him froma child. Ihave been living this way 
by myself a good many years. I lived so before the brick house 
was built. The order of the marriages is: first, Adeline, who is one 
of two ladies he married at the same time; Charlotte, the other one, 
is dead; then comes Sarah, then myself, then Eleanor, then Mary, 
then Phoebe, and the last is Minnie. There was one more, Caroline, 
who is dead. Mr. Snow lived in one wing of the old homestead be- 
fore he moved to the brick house, and Minnie lived with him. The 
old homestead has four wings, and before the removal Sarah, Elea- 
nor, myself, and Minnie lived there. There is a roof on each wing, 
but they are owned by separate individuals. It was one large house 
with four wings. Mr. Snow did not live with me; he lived with 
Minnie in one wing of the house. I was married to Mr. Snow forty 
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years ago this month, and he is the father of my children, and I am 
not a widow lady. . [ live in my own house. He provided it for 
me and arranged where I might draw my support, and it has al- 
ways been so and continued up to December, 1885. He has visited 
me a few times at my house in 1885, sometimes for a few minutes, 
to inquire about the children and ask about their welfare. I could 
not tell how often, but he visits me.” 

Q. “ What difference, if any, is there in your relations between 
yourself and Mr. Snow from the Ist of January to the lst of Decem- 
ber, 1885, and your relations with him six years ago?” 


Objected to by defendant. Objection overruled and defendant ex- 
cepted. 


A. “A good deal of difference. In my younger days I lived with 
him as a wife and raised him children. Now Iam an old lady,and 
I do not consider the relations that were binding on me in my 
younger days are so now, and I do not live with him in the same 
way.” 

Q. “The only difference, then, between your past mode of living 
and your present is In not being so much in his company ?” 


Objected to by defendant as incompetent, argumentative, and 
misleading to the witness. Objection overruled and defendant ex- 
cepted. 


A. “I stated that there was a good deai of difference. He does 
not live with me now—not in the same house. He has not dined 
with me in 1885; he has his own place to board. I think I stated 
before the grand jury that he had dined with me in 1885, but when 

I come to examine I find he was not there at the time sup- 
14 posed, but was absent. I might have stated before the grand 

jury that he had not dined with me unless he was invited, 
and I have not invited him there this year. He has been away a 
good deal in 1885—a good part of the year. I think he went some 
time in May and returned about fall. I did not see him until after 
he was taken. I think he was away most of the time. I have no 
recollection of him introducing me as his wife during the past year 
I was in the marshal’s office about the 21st of November, 1885, with 
other ladies, waiting to be called before the United States commis- 
sioner at the examination. Mr. Snow introduced me to Brother 
Peery, and he said: ‘ Harriet, this is Brother Peery, and I shook 
hands with him. That is all I could hear of it. I did not under- 
stand that he introduced me as his wife. My attention was called 
to this matter in the grand jury room. 

Q. “State how you “testified before the grand jury.’ 


Objected to by defendant on the ground that, while the attention 
of the witness may be called to her former testimony to refresh her 
memory, she cannot be asked to testify here as to what she said 
there. Objection overruled and defendant excepted. 


A. “I did not state that he introduced me as his wife. If I did 
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I did not so understand it. I said he introduced Brother Peery to 
me, but as to the form I knew nothing further.’ 


Cross-examined : 

“ Since the first of January, 1885, I have lived on the same block 
which Mr. Snow lives on, on Main street. I live on one corner and 
he lives on the opposite corner. Frank Snow lives with me. He 
is the son of ea who is dead. 1 ovcupy five rooms in the 
wing I live in. Mr. Snow has no room in the house and he does 
not occupy any room there. He has not eaten there during this 
year. He has come to the house a very few times. It has been so 
long I could not give the number, but not verv often. He some- 
times came to see Frank on business. Frank has sometimes been 
in the probate office,and he is engaged in merchandizing now. He 
would stay just a few minutes, and sit down for half a minute or 
half an hour maybe. I cannot state the number of times he came 
in 1885. He has not been in my house since last spring, and he 
was not in more than two or three times in 1885, during the eleven 
months. I always found Minnie at the brick house when I went. 
No mail matter directed to him comes to my house, and none of 
his business papers come there. His office is in the brick house.’ 

Q. “During the time from January Ist to December Ist, 1885, 
has there been any sexual relations between you and Mr. Snow?” 
15 Objected to by the prosecuting attorney. Objection sus- 

tained and defendant excepted. 


“The house I live in is not a brick house; it is an adobe house’ 
Frank Snow is in his twenty-ninth year. The length of the calls 
defendant made were from five, ten, or fifteen minutes to half an 
hour. They were in the daytime, and he has not passed a night in 
the house. 

Redirect examination : 

“T think Mr. Snow is seventy-two years old next April. I do not 
visit Minnie’s house very often. Minnie’s house is centrally located 
in town ; it stands right across from the big Co- op. store. When he 
called to see me he did not visit any one else in the house that | 
know of. No one lives under the same roof with him except Min- 
nie and the hired girl.” 


Mary Snow, called for the prosecution, testified : 


“ My name is Mary Snow; my husband is Lorenzo Snow, and | 
was married in 1857. I live in my own house, opposite the Taber- 
nacle in Brigham City, by myself. I have so lived eleven years or 
more. Previous to that time I lived in the old homestead for many 
years, and Sarah, Harriet, and Eleanor lived there. At that time 
Mr. Snow lived there. I have children by that marriage. From 
1857 up to about eleven years ago I lived there. The difference in 
the relationship between me and my husband then and now is, I 
live by myself entirely alone. He calls on me as any other gentle- 
man friend. He has called to see my family during the past year 
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four or five times. I believe he has been absent some time during 
the year. There is a great deal of difference between our relations 
the past year and eleven years ago. If am living alone now.” 

Q. “Is not that the only difference’ Is it not true that he has not 
called as much as he used to, and is not that the only difference? ” 

A. “ He does not call so much for the reason that he has been 
away from town. He does not visit me as much as he did a num- 
ber of years ago.” 

Q. “ Then the reason that he visits you less has been because he 
has been away a great portion of the year?” 

A. “ Yes, I guess so. He has been away the last year.” 


Cross-examined : 

“The property I occupy is not on the same block with the brick 
house. It is about two and a half blocks distant. I think he has 
called four or five times in 1885. He called to see the family, and 
stayed from half a minute to half an hour perhaps. The visits were 

in the daytime. He has not passed a night in my house, and 
16 there is no room kept for him there. None of his mail mat- 
ter or business papers came to my house.” 


Counsel for. defendant here stated to the court that they desired 
to ask this witness, and each of the women named in the indicet- 
ment who should be called, the question propounded to the first 
witness as to whether any sexual relations existed between the de- 
fendant and witness in 1885, for the purpose of saving the question. 
The court declined to permit the question on the ground that the 
Supreme Courts of Utah and of the United States had held it im- 
material, but stated that defendant should have the benefit of the 
exception in the record, as fully as if the question had been asked 
of each witness. Objected to. The objection sustained and exception 
tuken by the defendant. 

Witness: “I think the defendant has not eaten in my house in 
the year 1885.” 

Redirect : 


“ In these visits and in all our intercourse we recognized each 
other as husband and wife just as much to-day as ever. 


ELEANOR Snow, called for the prosecution, testified : 


“My husband is Lorenzo Snow, and I was married to him about 
thirty-five years ago, in Nauvoo. I have children. I reside in the 
old homestead in company with Harriet and Sarah. Mary lives 
alone, and Adeline lives ahout three blocks to half a mile from our 
place. Phoebe lives in different compartments of the same house 
with Adeline. I have been living where I do now about twenty 
vears, I guess. Mr. Snow lives across the block, and has lived there 
about four years, 1 guess. Previous to that he lived in the old 
homestead, in the same house with me and Sarah and Harriet. 
Adeline and Phcebe moved ; I don’t remember how long since. We 
have not all lived in one house since; there were so many of us 
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In 1885 Mr. Snow has called to see me for a few minutes no 
more than two or three times. He has been away a good deal of 
the time—as near asI can fix itseven months. Before he went away 
he called merely for a few minutes. In his intercourse with me I 
do not know what relationship he exhibited toward me. It is not 
as husband and wife; I live by myself. I guess I recognized him 
as my husband and he me as a wife during 1885; I don’t know. 
The difference in.our relationship the past year and formerly is, he 
does not live at my place. I guess the only difference is that he is 
not in my company so much; you understand. He has not dined 
with me during the past vear, Previous to. that he had dined and 
visited with me once in awhile. When he dined with me it was 
with me and my children unless there was company that had 
17 been invited as company to these family gatherings. Mr. 
Snow occupies the position as head of the family, and oceupies 
the head of the table when he is there. He does that at any of his 
friends or neighbors; they all put him at the head of the table. 
Cross-examined : | 
“T have three children living with me; their ages are 22, 19, and 
15 years. I occupy six rooms. There is no room kept for Mr. 
Snow; none of his mail or business papers come to the house. | 
think he has callea about three times during this year, but he has 
not dined there. He would stop from ten to fifteen minutes. I live 
in what is called the old homestead. He called at the house to en- 
quire about the children and folks, and would stay from ten to fif- 
teen minutes. Sometimes he would sit down, but he is generally in 
a hurry. He has not passed a night in the nouse or slept there.” 


SARAH Snow, called for the prosecution, testified : 


“T am the wife of Lorenzo Snow, and have been married nearly 
forty years,and I have grown children. I live at the old homestead 
on Main street, in company with Harriet and Eleanor, and we live 
by,ourselves with our children. I have been living there nearly 
thirty years. Five years ago Minnie lived in one wing of the old 
homestead, and Mr. Snow lived with Minnie part of the time and 
boarded with her. Up to the time Minnie came there to live he 
boarded with me, about ten years ago. «I lived with him from the 
time I was married up to about ten years ago; then I had a place by 
myself. I have never been divorced. He has not introduced me as 
his wife for the last ten years as I can remember, but there has been 
no less the relation of husband and wife. ° He has supported me, and 
our social intercourse is friendly. He calls now occasionally.” 

Q. “What difference, if any, is there in the relation between you 
and your husband the past year and the relations of ten years ago?” 

A. “Well, about the same, only he has not seen me, has not 
called. I have been away myself.” ; : 

Q. “State if he calls less frequently each vear as he grows older.’ 

A. “ Yes, sir. 

w* State if it is not about the only diterenee in your relations 
in living that he does not call to see you as s often as he did formerly.” 
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A. “ Well, sometimes he calls and sometimes he don’t call. Ido 
not see him as.mucli as I did five years ago, for he lived right there 
five years ago. He does not visit me as much as he did when he 

boarded with me. Five years ago he lived right there next 
18 door. I recollect being here at the preliminary examination 

and being introduced to Brother Peery. I cannot say how it 
was done. I sat in the marshal’s office, but | did not notice how. I 
could not state to save my life.” 


Cross-examined: 


“T occupy, with my family, ten or twelve rooms. I have five 
children in all, two living at home with me, the youngest 22 and 
the other 29. I live in the old homestead. When Mr. Snow goes 
home he passes by the door; that is one way to go through the lot. 
He has been in my house in 1885 perhaps two or three times. I 
went away in the spring, and he has been away six or seven months. 
I went to Salt Lake in the spring—lI believe the second of April. I 
think he has called perhaps two or three times. He would remain 
perhaps half an hour. He might have stayed an hour. It would 
be during the day. I could not state the time. He has not re- 
mained or been there during the night and never slept in the house 
since he moved to the brick house. There is no room kept for him. 
None of his business papers or mail comes to the house. When he 
would come at the times I have mentioned in 1885 he would gen- 
erally be busy with Alviras, my son, who is 22 years old, and en- 
gaged at the Co-op. The Co-op. is under the management of the 
defendant. He generally would be busy with Alviras. Sometimes 
his calls of late were principally With Alviras. He would enquire 
how we were getting along—if we were getting along all right. He 
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has not eaten in my house during the year 1885. 
MINNIE Snow, called for the prosecution, testified : 


“T was married to Lorenzo Snow in June, 1871, and I have four 
children; the oldest is ten years and the youngest three months. I 
live in the brick house, in Brigham City, Box Elder county, Utah 
Territory. My husband, Lorenzo Snow, my children, and my hired 
girl live with me. Mr. Snow has lived with me during the past year 
when he has been at home. He has been absent I think about seven 
months. He went away about May and returned the middle of 
November. 1 suppose be had been living there in November about 
a week when he was arrested in the house. I have lived with him 
since I was married. Previous to the present residence we lived in 
the old homestead, gnd my husband lived with me; that is all. It 
is one house with different apartments. The ladies that have been 
mentioned lived in the other compartments; they owned other por- 
tions of the house. Illived in the old homestead, the same as I live 
now. There is no difference in the relations between me and my 
husband ten years ago and now.” 


19 Cross-examined : 
“ During 1885, when Mr. Snow has been in the city, he has taken 
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his meals at my house and slept there, and has not been absent 
any night unless he was absent from town. He has taken his 
meals at the brick house with me and my family. He has an office 
in the brick house where I live. No other person occupies the brick 
house except myself and family—me, Mr. Snow, the children, and 
hired girl. All his mail matter and business papers come to 
that house—the brick house. He made his home with me at 
that house when he was in town, exclusively. When he goes to 
church itis from my home. I know all the other ladies who have 
testified. ‘They are his wives. When he was away from home they 
were always at home, and I saw them almost daily. He did not go 
to the houses of any of these others that I am aware of.” 


Redirect: 


“When he is in town I know that he always sleeps at my house’ 
I do not knew where he sleeps when he is not in town. I have 
never seen any one go to church with him but me. I have never 
seen him go with any of the other wives. I have seen him with the 
other wives, but others have been with them on the streets; never 
alone. I have not seen him at the houses of the other wives in 1885, 
and he has not been there,so far asl know. Hecould not have been 
at either of the houses all night, because I have charge of his bed- 
room, and I know he is always present at night when he is in town. 
I think he is seventy-two years old. He has not to my knowledge 
publicly claimed these other women as his wives. He has never 
spoken to me of them as his wives, to my knowledge. Certainly they 
are his wives, and it was so understood in the family during the 
past year.” 


Recross-examined: 


“T have charge of his clothing and the preparation he makes 
when he leaves town. He usually takes the train, and I take him 
to the depot.” 


Dr. J. B. CARRINGTON, a witness for the prosecution, testified : 


“T reside, and have during 1885 resided. in Brigham City, and I 
am somewhat acquainted with Lorenzo Snow. I am acquainted 
with a portion of his wives. I know some of them. I ain not the 
family physician, but have been called into the family. I have 
known Mr. Snow about two years, and have seen him frequently 
during the past year; saw him in Brigham City and at the Co-op. 

store. | suppose Adeline lives in what is called the Cotton 
20 Thomas house. In 1885 I saw defendant in company with 

Sarah. J think I have seen him out riding with Sarah and 
Minnie. I took it to be Aunt Sarah I saw in the carriage. ‘There 
was some one else with him, but I do could not see who. I know 
Minnie, but I do not think it was she. I think Aunt Harriet was 
in the carriage.” 

Q. “State if, in 1885, you heard defendant preach in the Taber- 
nacle on the subject of plural marriage.” 
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Objected to by defendant. Objection overruled and defendant 
excepted. 


A. “I think I have.” 


This witness also stated that in February or March, 1885, he saw 
defendant and Sarah sitting together in the theatre, in the part of 
the house usually occupied by the Snow family, and that he sup- 
posed they were there in company. 


(‘ross-examination : 


“T have seen him in the brick house in 1885. The house where 
Aunt Sarah lives is called the old homestead, and is a large house 
with several wings, nearly on the corner of the block. In 1885 I 
did not see him in any of the houses, but saw him go in through 
the gate in front of the old homestead, and come out through the 
same gate several times, but did not see him go into the house. I 
have seen him in the yard and saw him go in and come out of the 
gate probably three or four times. I do not know what made him 
go through that gate. I think it was in March that I saw him 
out riding with Sarah and Harriet. I know them and can recog- 
nize them here. I saw him once in the theatre with Sarah, in the 
evening, some time in February. I did notseehim goin. He was 
inside when I saw him. I don’t recollect seeing any other lady with 
him except Sarah. I saw him go away, and when the people left he 
and she got up and went out, and I thought they went out together. 
They did not lock arms, but appeared to go out together.” 


Mrs. Lorenzo Snow, Jr., a witness for the prosecution, testified : 


“T know defendant, who has been mentioned as the Apostle, and 
I know these ladies as his wives. I am the wife of Lorenzo Snow, 
Jr., and he is a son of Apostle Snow. I live in Brigham City, two 
blocks south of the Co-op., in a house with my husband. I visit 
around among these ladies, but not much in 1885. The defendant 
has been away during the year. It was about spring when he left, 
and he has been home probably about two weeks this winter. 
21 He had been away six or seven months. I have not met him 
anywhere in 1885. I have seen him at my house, nowhere 
else, and I met him at my house the fore part of the year. I have met 
him during the past ten years at the house of some of these ladies— 
frequently at my sister Minnie’s, and I think I have seen him with- 
in the past few years at Sarah Snow’s. [| have not seen him within 
the past few years at either of the other houses.” 


(The court here directed all the testimony of this witness relating 
to oe nd years to be stricken out.) 


Joun F. Orson, a witness for the prosecution, testified: 
) 


“T live in Brigham City, and work for Brother Lorenzo Snow— 
milk cows, chop wood, ete. I live in my own house. I carry flour, 
coal, ete., to the houses of the wiv es, and supplies generally. Mr. 
Snow stays at the brick house. I have seen him walking to the big 
adobe house. He does not live there; saw him go up to the adobe 
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house last spring. He went away in March. I may have seen him 
walking to the adobe house twice. I don’t know where he went. 
He went up to the house. The ladies have driven out themselves, 
and hetold metodrivethem out. Two went riding together. Some- 
times they drive themselves, and sometimes I drive.” 


Cross-exam ined : 

“T don’t know that I have seen Mr. Snow go into the adobe house 
in 1885; I cannot remember that. I saw him go there in 1884 three 
times.” 

FRANKLIN H. Snow, a witness for the prosecution, testified : 


“T live in Brigham City, in the old homestead. I know Lorenzo 
Snow, and I| suppose he lives at the brick house most all the time. 


I cannot say where he lives the rest of the time. He is generally off 


on business a good deal, and I cannot say where he lives when he is 
away from the brick house. I have seen him at the big house. He 
only sleeps at the brick house. I have seen him at the old home- 
stead this year. I have seen him at my mother’s, Harriet Snow’s, 
once or twice early in the spring, but not since he returned in the 
fall. It might have been eight months ago—something like that. 
He called and remained a short time. I haven’t seen him there but 
two or three times at the most the past year. Sarah and Eleanor 
also live in the old homestead. I have not seen him call on either 
of them the past year. I can’t be positive, but I think I have seen 
him going to the meeting-house with mother. In going to the meet- 
ing-house he sometimes rides and sometimes walks. I have not seen 
him with either of the other wives this year. I was in the marshal’s 

office waiting to be examined as a witness at the examination 
22 before the commissioner, and remember an introduction to 

Mr. Peery. Defendant introduced Harriet and Sarah as his 
wives to Mr. Peery, while I was waiting to be called as a witness, 
about the 21st of November, 1885.” 

Cross-examined : 

“The words of the introduction were, ‘Mr. Peery, this is my wife 
Harriet;’ ‘Mr. Peery, this is my wife Sarah. Saw him at my 
mother’s two or three times at the outside in 1885. One occasion 
was when there wasa sociable there and a number of people present. 
This is one of the occasions I referred to in my direct testimony. I 
have no distinct recollection in regard to any other occasion. He 
just called in, sometimes to see me on business or something of that 
sort. Iam at present engaged in merchandizing, and he has called 
at the house sometimes to see about that. I have known him to call 
at other times than the evening the crowd was there. I know he 
did not stay there all night. I have not, in 1885, seen him driving 
with any wife except Minnie, who lives in the brick house. The old 
homestead is sixty or seventy yards from the brick house. In going 
from the brick house to the Tabernacle or business part of the town 
he sometimes goes right through the lot to the front gate, but mostly 
through by the old homestead, and then at other times goes around 
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the block. This gate is right on the road in front of the old home- 
stead, about the centre of the building in front on the street. In 
going to the Tabernacle and that part of me town from the brick 
house the ordinary way is through that gate and past the adobe 
house. The gate is about twenty feet "wat the house. It was quite 
common to go in and out of that gate on his way to and from the 
brick house.” 


Davip H. Peery, a witness for the prosecution, testified : 


‘lL know the defendant, and was introduced to two of his wives in 
the marshal’s office. I do not remember the form of the introduc- 
tion; weshook hands. Healways spoke of these ladies as his wives, 
and I thought be had three or four, but have since learned there 
are seven. I understand that from him. Ogden, where the pre- 
liminary examination was held, is about twenty “miles from Brigham 
City. 

Miss Emma JosEPHSON, a witness for the prosecution, testified: 

“T have lived in Brigham City ever since I can remember until I 
came to Ogden last March. I lived in Brigham City with Mr. Keck, 
three blocks north of the post office, and before coming here in 

March I lived at Mr. Allen’s. I know defendant and some 
23 of the women who appeared here as wives. I have worked 

for Harriet, Adeline, and Sarah three years. I worked for 
Harriet a year ago last July. I have seen defendant in Brigham 
City in 1885 in a carriage with Minnie; I don’t think at any other 
time. I have seen him pass the old homestead, but never in the 
house. I don’t think I have seen him at any other place during the 
time you speak of. I last saw him at the old homestead—some time 
last winter—since the Ist of January. He was alone, going out 
through the gate, which is eight or ten yards from the house and 
directly in front of it.” 

Cross-examined : 

“This is a gate on the road to the brick house, aid I have seen 
persons going in and coming out through that gate on the way to 


the brick house. The gate 1s on the street, and in going from the 
brick house to the south part of the town they go through that gate.” 

Lucius A. Snow, a witness for the prosecution, testified : 

“T am a son of Lorenzo Snow, and Harriet is my mother. [ live 
about two miles north of Brigham City on the main road. I have 
seen defendant in Brigham City in 1885. I cannot remember that 
I have seen him anywhere except on the street. I heard him intro- 
duce my mother and Sarah to Mr. Peery, in the marshal’s office. 
They were subpeenaed here before the U nited States commissioner. 
He said, ‘Brother Peery, this is Sarah, my wife.’ ‘Brother Peery, 
this is Harriet, my wife.’ 


OscaAR VANDERCOOK, a witness for the prosecution, testified : 


“IT am a United States deputy marshal, and had charge of the 
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party that arrested the defendant for unlawful cohabitation, on the 
20th of November, 1885, in Brigham City, in his house, in the cen- 
tral part of the city. There was a little trap door underneath the 
carpet, and under that door a little apartment, perhaps four feet 
high by eight feet square, and back of that there was another apart- 
ment, and it was in that we found him. Previous to finding him 
we called on him to give himself up. We had reason to believe he 
was there, and when we came to the door of the apartment where 
he was found we asked him to come out, but he did not come until 
we called twice, and made preparations to break down the door as 
u last resort. I had made inquiries of Minnie Snow before discover- 
ing the trap door as to whether he was there. We had previously 

made a thorough search of the house from garret to cellar, 
24 going through it room by room. [saw perhaps thirteen rooms. 

[ think Minnie Snow was with us most of thetime. She did 
not point out where he was. We noticed the carpet was ripped, and 
underneath it found this trapdoor. When I called to him to come 
out the second time he says, ‘All right, lam coming out;’ and when 
he came out he says, ‘That is ail right, boys; you have done your 
duty; come and take a drink with me,’ or something to that effect.” 


Cross-examined : 
“This was in the brick house just opposite the Co-op.” 


C, J. Corey, a witness for the prosecution, testified : 

This witness produced a diagram of tlhe premises, and explained 
it to the jury, showing in substance that the brick house is on the 
north end of the block, opposite the Co-op. store, and on an east and 
west street, passing along the north end of the block. 

The old homestead is on the east side of the same block, fronting 
“ast on a north and south street, and the Tabernacle is further south 
on the same street. The block was fenced around, some parts of it 
with a high stone wall about seven feet high. Between the brick 
house and the old homestead is a fence with a gate, and by passing 
through this gate persons can go from one house to the other with- 
out coming out on either street. Each house has a gate in front, 
and to go from one house to the other by the street one would pass 
around the northeast corner of the block. The witness also testified 
that a person standing either on the street in front of the brick house 
or on the street in front of the old homestead, while he could see 
the house he was in front of, could not see the ground between the 
houses on the account of outside and inside fences he described. 
Plat put in evidence. 


Cross-examined : 


“T made the diagram at our store in this city, where I live. It is 
made from recollection and is not drawn on any exact scale. I lived 
in Brigham City between seven and eight years and left there in 
February, 1883. I observed the premises last spring, in March or 
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April, in passing by. I took more notice of these places than of 
others.” 

Venue was proved as laid in the indictment. 

Prosecution then rested. 


SARAH Snow, a witness for defendant, testified : 


There is in Brigham City a court-house hall used as a theatre. | 
have sometimes gone there, but only two or three times in the last 
two vears. I did not go to the theatre in March or April, 1885, with 

Mr. Snow, or return from there in his company. I was in the 
25 theatre, but I was at oneend of the house and he at the other 

end. Iam hard of hearing, and when I go sit in a chair in 
the aisle in front of the stage. I have not sat back in the high seats 
with the family for two years. During the year 1885 I have not 
gone with defendant to the theatre or sat with him there. The 
stage is at one end of the building, and the seats where Mr. Snow 
sits are at the other end. From where I sit to where he sits is as 
far as across this court room. Ido not remember of seeing Mr. Snow 
at the theatre in 1885. I do not remember of riding out with Mr. 
Snow and Harriet in February or March, 1885. I did not do so at 
any time in 1885. Olsen, the hired man, drives the carriage.” 


Cross-examined : 


“TI did not sit with the family in the theatre. The family sit on 
the high seats in the back part of the house, and the stage is at the 
other end. I believe the family sit in chairs,and no one else sits in 
those high seats; all the family sits there; they have seats reserved. 
This row-of seats is reserved for the apostle’s family. I haven’t 
attended the theatre but once in 1885. I cannot tell who was there 
at that time; I take my seat and do not see the others. Mr. Snow 
hardly ever attends the theatre now. I have not seen him there 
in 1885. The ladies and their children occupy the seats reserved 
for the family.” 

Redirect : 

“There are high seats for all the people that are willing to pay 
for reserving them. The high seats are higher priced, and lots fof] 
others occupy the chairs beside the family.” 


Reeross-examination: 


“The family, which includes the wives and children, usually oc- 
cupy these chairs.” 

P. F. Mapsen, a witness for defendant, testified: 

“T have lived in Brigham City over twenty-five vears. I am at 
present probate judge of Box Elder county, and I have been recorder 
of deeds; my office is in the court-house. I live one block north of 
the brick house, and in going to the court-house I passed within 
half the width of a street of the brick house. In going to the court- 
house I pass on East and West streets in front of the brick house, 
and at the corner of the block come to Main street, which runs north 
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and south, and often pass south down this street in front of the old 
homestead. I have known Mr. Snow ever since I went to Brigham 
City. Ihave business connections with him, and see him 
26 quite frequently ; sometimes call to see him at the brick house 
since he. moved his residence there. I find him there when 
he isin town. I know where the old homestead and the two other 
houses, one of which is known as the Cotton Thomas house, are. I 
have never found him at any of these other houses in 1885—no 
other house than the brick house. I cannot say how frequently | 
have called, but my business was such that I had occasion to ca!'l 
more frequently than most people. I could not say whether it 
would be once a week, or once in two weeks. I have not found him 
ut any of these houses, except the brick house, in 1885, and have 
not gone to any of the other houses to find him there. I ought to 
be acquainted with the premises, for | have been right around them 
for 25 years. I have here a plat, a rough draft, not drawu on any 
exact scales, but I can show you the situation approximately.” 
The witness here explained with the plat the situation of the 
premises. The location of the brick house and homestead on the 
plat did not differ materially from that given by the witness Corey. 


The witness explained that there is a path from the gate in front of 
om) 


the old homestead leading north of that house, and also one leading 
around the south and west sides of the building, and these paths 
unite northwesterly of the building, and thence run northerly through 
a gate to the brick house; that in going to or coming from the south- 
erly part of the town, to and from the brick house, the way by this 
gate and path was about half a block nearer than to go around by 
the streets, and was quite commonly taken. 


The defendant here put in deeds from the defendant to each of 


the wives named in the indictment, dated in 1874, and some recorded 
in that year, but most of them recorded in 1882, though all bore an 
endorsement in the handwriting of the recorder, in 1874 (since de- 
ceased), that they were filed for record in 1874. The witness identi- 
fied the premises conveyed to each as the premises occupied by each 
for several years, and the deeds showed that the old homestead was 
conveyed by wings in parts to those who had severally occupied the 
parts conveyed. ‘The witness also testified that on the north front 
of the brick house the street fence was a picket fence; that on the 
front of the old homestead the old wall had been torn down to 
within two feet of the ground and a picket feuce put on top of it: 
that other parts of the wall built many years ago had partly fallen 
down, and that from the street in front of the brick house a person 
going from one house to the other could be seen in both lots. 


Cross-examined : 


27 “Tama stockholder with defendants in the Co op. store 

and in the grist mill. Before defendant moved to the brick 
house he lived in theold homestead. There is a stone wall between 
the brick house premises and the old homestead premises. also on 
the west side of the block as far as the stable. These women are 
reputed to be his wives in Brigham City.” 
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Redirect : 


“The repute in Brigham City is that he has only lived with one 
wife since he moved to the brick house.” 


H. Kk. Bowrina, a witness for the defense, testified: 


“T have lived in Brigham City neariy nine years, and | know 
defendant and live about two blocks from him. I pass by the brick 
house and adobe house generally five or six times every day. My 
place of business is on the northeast corner of the same block. 
When defendant is in town I see him almost every day and some- 
times two or three times a day ; sometimes see him with friends in 
the house, and in-summer out on the lawn, sometimes in the Co-op. 
store and on the street, but more frequently in the house—in the 
brick house. I have not seem him at the old homestead in 1885. 
I know where Mary Snow lives. I have not seen him there in 1885. 
I have not seen him at the house where Adeline or Phoebe live in 
1885. I think I have been at the brick house four or five times in 
1885, and found defendant there.” 


(‘ross-examined : 


“T think Mr. Snow has been absent the greater part of the time 
in 1885. It was early in the summer when he went away, and I 
did not see him again until November. He is superintendent of the 
Co-op. store and has some interest in the grist mill, and is one of 
the apostles of the church. He has an office in the brick house. In 
1885 Sarah, Eleanor, and Harriet lived in the old homestead, and 
they were reputed to be Mr. Snow’s wives, in 1585, in Brigham City.” 


P ame | 
Redirect : 
“There was no reputes that he lived with these women, but to 
the contrary.” 


Recross-examination: 


“The general repute is they are his wives and he supports them, 
but does not live with them.” 

No further or other evidence was given. 

The defendant requested the court to instruct the jury as follows: 

l. The defendant should be acquitted unless you find it is 

258 proved by the evidence before you beyond i reasonable doubt 

that he has cohabited with more than one of the women 

named in the indictment between the last day of December, 1884, 
and the first day of December 1555. 

2? The term “cohabit” means “live with” or “dwell with,” and 
in the aet under which the defendant 1s indicted it means “to live 
with as wives.” 

3. To constitute “ cohabitation” there must be such a frequeney or 
regularity and manner of association of a man and woman as to 
amount to a “living together,” and distinguish the association from 
mere visits, and so long as there is not a “living together ” occasional 
visits do not amount to cohabitation. 
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4. The defendant, though living with one wife, could lawfully visit 
another and her children at reasonable times and for lawful purposes, 
and the purpose of inquiring concerning the health and welfare of such 
other wife and his children by her, of providing for their support and 
the education, employment, and business of the children would be 
lawful. He is not required by law to break off friendly relations 
with any of his wives, and may attend friendly or social or religious 
meetings at their houses. | 

Having more than one wife and claiming and introducing 
more than one woman as wives do not constitute the offense charged ; 
you must find, to justify a conviction, that he has lived with more 
than one within the time stated in the indictment. 

The law assumes the defendant innocent until he is proven 
guilty beyond a reasonable doubt, and his guilt or innocence is to 
be determined by you, and what others or the public may have be- 
lieved, or had reasous to believe from his manner of living, is not the 
issue; but you are to say froin the evidence whether or not he did, 
in fact, live with more than one woman, as. charged. 

The defendant was not réquired to give any notice, public or 
otherwise, of his manner of life or his purposes, or whether he was 
or was not abstaining from cohabiting with more than one woman, 
and it is a sufficient defense if you find from the evidence that it is 
not shown, beyond a reasonable doubt, that he in fact did live or 
cohabit with more than one. 

8. It is immaterial whether or not there was any change of con- 
duct toward or of relations with his wives at the time of the pas- 
sage of the Edmunds law, if at and prior to that time he was not 

violating the provisions of the act relating to cohabiting with 
29 more than one woman, and if in 1885 he has not so ecohabited 

he is innocent of the present charge, whether such innocence 
is the result of a change of relations with his wives or the result of 
a maintenance of former relations. 

The court refused to give each of the foregoing instructions, sever- 
ally, except such of their substance as was given in his general 
charge to the jury, and to the refusal to give each of said instruc- 
tions asked the defendant then and there duly excepted. 

The court then charged the j jury as follows: 

“ GENTLEMEN OF THE JuRY: This isa simple case. It is not one 
of grave importance, but is simply a prosecution for an alleged mis- 
demeanor. You will decide this case as you would any other, 
simply upon the law and the evidence. The law governing the case 
is well settled. You are not judges of the law, and you will be gov- 
erned by the charge of the court. 

“The indictment charges that the defendant, on the Ist day of 
January, A. D. 1585, at the county of Box Elder, in this district and 
and Territory, and on divers other days between said Ist day of 
January, A. D. 1885, and the Ist day of December, A. D. 1585, did 
then and there unlawfully live and cohabit with more than one 
woman, to wit, with Adeline Snow, Sarab Snow, Harriet Snow, 
Eleanor Snow, Mary H. Snow, Pheebe W. Snow, and Minnie Jensen 
Snow, and during all the period aforesaid, at the county aforesaid, 
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he, the said Lorenzo Snow, did live and cohabit with all of said 
women as his wives. If you believe from the evidence, gentlemen 
of the jury, beyond a reasonable doubt, that the defendant cohab- 
ited with the women named, or any two of them, as wives, and that 
he held the women, OF any two ol them, out to the world “As wives 
by his language or his conduct, or both, you should find him guilty. 

“Tt is not necessary that the evidence should show that the de- 
fendant and these women, or either of them, occupied the same bed, 
slept in the same room, or dwelt under the same roof; neither is it 
necessary that the evidence should show that within the time men- 
tioned in the indictment the defendant had sexual intercourse with 
either of them. The question is, were they living in the habit and 
repute of marriage. The offense of cohabitation is complete when a 
a man, to all outward appearances, is living and associating with 
two or more women as wives. If the conduct of the defendant has 
been such as to lead to the belief that the parties were living as hus- 
band and wife live, then the defendant is guilty. Of course the de- 

fendant might visit his children by the various women; he 
ov may make directions regarding their welfare; he may meet 

the women on terms of social equality; but if he associates 
with them, as a husband with bis wife, he is guilty. The Edmunds 
law says there must be an end to the relationship previously exist- 
ing between polygamists. It says that relationship must cease. 

“ Before you can find the defendant guilty you must be satisfied 
bevond a reasonable doubt that he has cohabited with two or more 
of the women named during the time or a portion of the time named 
in the indictment, to wit, between the first day of January, 1885, and 
the first day of December, 1585. The evidence introduced as to 
what oecurred prior to the time named in the indictment is before 
you for your consideration, as tending to throw light upon the rela- 
tions of the parties within the time charged. If there is evidence 
that the defendant had married the women, had been living with 
them as his wives before the ollense, if may be considered by the 
jury as adding weight to any circumstances proven, pointing to un- 
lawful cohabitation during the time the ollense Is charged. 

“The law presumes the defendant innocent until proven guilty 
beyond a reasonable doubt. A reasonable doubt is a doubt which 
has some reason for its basis; it does not mean a doubt from mere 
caprice or groundless conjecture ; it issuch a doubt as a jury are 
able to give a reason for. 

“Tf, after a careful and impartial consideration of all the evidence 
in the case, you can say and feel that you have.an abiding convic- 
tion of the gulit of the defendant, and are fully satisfied of the truth 
of the charge, then you are satisfied beyond 4 reasonable doubt. 
You are the sole judges of the credibility of the witnesses, the 
weight of the evidence and of the facts. If you find the defendant 
guilty, you will say in your verdict: ‘ We, the jury, find the defend- 
ant guiltv in the manner and form charged in the indictment.’ If 
you find the defendant not guilty, you will say: ‘ We, the jury, find 
the defendant not guilty.’ ” 

No other instruction were given to the jury. 
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The defendant then and there excepted to the charge to the judge 
as follows—to that portion which explains what is not necessary to 
the offense, in these words: “It 1s not necessary that the evidence 
should show that the defendant and these women, or either of them, 

occupied the Sale bed, slept in the Same room. or dwelt under 
3 the same roof; neither isit necessary that the evidence should 

show that within the time mentioned in the indietment the 
defendant had sexual intercourse with either of them.” 

To that portion defining the offense in these words: “The ques- 
tion 1S, Were the y living In) the hy abit and re pute of marriage * t The 
offense of coh: abit tation IS comp rlete whe na man, to all outwi ard il})- 
pearances, is living Or assoclk ating y with LWo or more women as wives. 


If the conduct of the defendant hi as been such as to lead to the belief 


that the parties were living as hus band and wife live, then the de- 
fendant is guilty 
Also to the «OS clause of the charge: “ Of course the defend- 
ant might visit his children by the various women; he may make 
direction marae. their welfare; he may meet the women on terms 
of social equality: but if he associates with them as a husband with 
his wife he is guilty. The Edmunds law says there must be'an en‘ 
of the rel: ationship previously existing between polygamists. It says 
that the relationship must cease. 
The foregoing bill of exceptions is full and correct, and the same 
is hereby settled. 
Dated January 20, 1855. 
ORLANDO W. POWERS, 
Judge Kirst District Court. 
Filed Jauuary 22, 1886. 
: A. C. EMERSON, Clerk. 


We certify, and it is stipulated and agreed, that the foregoing is a 
full, true, and correct transcript in this case. 
Dated January 22, 1886. 
W. H. DICKSON, 
U.S. District Attorney. 
KF. S. RICHARDS & 
BENNETT, H. & K., 
Attorneys for Appellant. 
JNO. WILLIAMS, 
Of Counsel. 
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THURSDAY, January 3 28th, A. D. 1886. 


+ 
Tue Unitep States, Respondent, 
US. >From Ist Dist. No. 742. 
LORENZO Snow, Appellant. 
This cause coming on regularly for hearing was argued by R. 
Harkness and F. 8. Richards for appellant, W. H. Dickson for. re- 
spondent, submitted, and taken under advisement. 
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SATURDAY, February 6th, A. D. 1886. 

A session of the supreme court of Utah Territory was held this 
day, beginning at 10 o'clock a. m., pursuant to adjournment. 

Present and presiding, the Hon. C. S. Zane, chief justice; present 
also the Hon. rf ». Boreman, associate justice, and the Hon. (). W. 
Powers, associate justice; the clerk, marshal, and members of the 
bar. Court was duly opened, and the record of the last session read 
and signed. 
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-_ ' , 
ws He Untrep States, Respondent, ) 
vs. >From Ist Dist. No. 742. 
LORENZO SNOW, Appellant. 
This cause having been heretofore argued and submitted 
OO and the court being suther ntly advised thereupon, it is now 
here considered, ordered, and adjudged that the judgmel 
of the district court therein be, and the same is hereby, aftirmed. 
Thereupon, on application of counsel of appellant, it is ordered 
: : ” : . 
that remittitur be staved for thirty days. 
‘ Opinion 


Supreme Court of Utah Territory. January Term, A. D. 1886. 
ap Indictment for vear 1585. 

UNITED STATES vs. LORENZO SNOW 
ZANE, C. J.: 


| The defendant was convicted of the crime of unlawful cohabita- 
tion and sentenced to imprisonment in the penitentiary for the term 
of six months, and to pay a fine of three hundred dollars and the 
costs of the prosecution. rom this judgment he has appealed LO 
this court and insists that the evidence is insufficient to justify the 
verdict. 

At the commencement of the trial the defendant admitted before 
the court and jury that he had married each of the sevelh women 
named in the indictment, had not been divorced from either, and 
that he claimed all of them as his wives and furnished them sup- 
port. 

It appears from the evidence that appellant was first married more 
than forty years ago in Nauvoo, Illinois, to two women, Adeline and 
Charlotte, at the same time aud by one ceremony (the latter of the 
two women has since died), and that he has since married, in the 


4 order named, Sarah, Harriet, Eleanor, Mary, Pheebe, and Minnie ; 
7 | also, one other, Caroline (now deceased). The last marriage was in 
| 1871. The first marriage was unlawful because the marriage with 
; f : 


two women at the same timeis void. ‘Therefore Sarah is the lawful 
wife. The evidence shows and it is admitted by defendant that he 
has lived and cohabited with the youngest and last wife since his 
marriage to her and that she has four children, the youngest being 
three months old. 

' 4—1278 
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- Sarah Snow, the lawful wife, was introduced as a witness without 
objection, and with other testimony gave the following : She married 
defendant about forty years ago, and now has grown children by 
him; she lives at the old homestead in company with Harriet and 
Eleanor, and has been living there nearly thirty years; five years 
ago Minnie lived in one wing of the old homestead, and defendant 
lived with her part of the time; up to the time Minnie came there 
defendant boarded with witness; she has neyer been divorced; de- 
fendant has supported her; their social intercourse has been friendly 
and he calls on her occasionally ; he calls less frequently as he grows 
older. In answer to the question, “State if it.is not about the only 
difference in your relations in living that he does not call to see 
you as often as he did formerly ?” witness stated, ‘“ Well, sometimes 
he calis and sometimes he don’t eall. I do nét see him as much as 
I did five years ago, for he lived right there five years ago; he does 
not visit me as much as he did: when he boarded with me. Five 
years ago he lived right there. next door. Witness also said on cross- 
examination that she has five children; that two live at home and 
the youngest is 22 years old; that defendant, whenever he goes 
home, passes by the door—that being one way to go, passing through 
the lot; that witness went away in the spring of 1885, and that de- 
fendant was away six or seven montns; that he has called on her 
two or three times during 1885, and would remain perhaps half an 
hour; that since defendant moved to the new brick house with his 
last wife he has never slept in the house where witness has slept, 
and no room is kept for him; that when he came he would gener- 
ally be busy with their son; that his calls of late were principally 
with their son ; that he would enquire if they were getting along all 
right. 

Harriet Snow, another wife, stated that she was married to de- 
fendant forty years ago,in December of that year; that he is the 
father of her children, and that she lives in her own home, which 
appellant provided for her,and that he arranges for her support; 
that he had visited hera few times during the year 1885, sometimes 
to enquire about the children; that she could not say how often he 
visited her, but he did visit her; witness was asked if there was any 
difference between their relations during Jast year (1885) and those 
of six years ago; to which question she answered: “A good deal; 
in my younger days I lived with him as a wife and raised him 
children. Now I am an old lady and I do not consider the relations 
binding upon me In mv younger days to be so now. I do not live 
with him in the same way.” Mary Snow also answered the inter- 
rogatory: “Is it not true that he has not called as much as he used 
to, and is not that the only difference?” in the following words: 
“ He does not call so much for the reason that he has been away 
from town. He does not visit me as much as he did a number of 

ears ago.” ‘To the further question: “ Then the reason he visited 
you less was because he was away a great portion of the year?” she 
answered: “Yes, I guess so; he has been away the last salt 
Eleanor Snow, another polygamous wife, among other things stated : 
“T guess I recognized him as my husband “and he me as wife 
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during 1885; don’t know; the difference in our relationship the last 
year and formerly is he does not live at my place. I guess the oniy 
difference Is he is hot nN my colInb pany SO much—you understand. 
Previous to that, he had visited and dined with me once in a while. 
When he dined with me it was with me and my children, unless 
there was company to these family gatherings. Mr. Snow occupied 
the position as head of the family and occupies the head of the 
table when he is there; his friends all put him at the head of the 
table.” Dr. J. B. Carrington testified that, in 1885, he saw de- 

. fendant in company with Sarah—out riding with her; another 

woman was in the carriage—thought it was Harriet; that he also 

saw defendant and Sarah sitting together in the theatre, in the 
part of the house usually occupied by the Snow family, and that 
they afterwards went out together. In the city where defendant 
lives he and his various wives and their families appear, from the 

evidence, to be regarded by all as one family, and this family has a 

place assigned it in the theatre apart from other people; that each 

wife and her family are regarded as a part and portion of defend- 
ant’s family—of the Snow family—and that the appellant is regarded 

as the head of this entire family by each member of it. In 1885 

the last witness saw defendant go in and come out through the gate 

in front of the old homestead, where Sarah and two of his polyga- 
mous wives lived, but witness did not see him go in or come out of 
that house. The officer who arrested appellant testified that after 
he had searched defendant's house he discovered a carpet that had 

been ripped, and on examination found underneath the carpet a 

little trap door, and under that door a small apartment, and 

back of that another apartment, and in that apartment he found the 
defendant. Defendant did not come out when called, until the 
officer made preparation to break the door; defendant then said: 

“All mght; Lam coming out,’ and when he came out, he said 

further: “ That is all right, boys ; you have done your duty ; come 
and take a drink with me.” 

od [t appears from the evidence that appellant boards and 
lodges with his last wife and visits his other wives occasion- 

ally, though not very often; that during the year 1885 he has not 

lodged or taken a meal with any one of the others; that he fur- 
nishes them houses to livein and supports therm ;:that he introduces 
them publicly as his wives, and by his language and conduct holds 
them out to the world as such. ‘The evidence proved beyond con- 
troversy that defendant cohabits with his polygamous wife, Minnie, 
The remaining fact to find from the evidence is, has he, at any time 
during the vear 1885, cohabited with the other women named in 
the indictment or any one of them? It appears from the evidence 
that defendant is seventy-two years old, and has married nine wives, 
und that seven of those wives are still living. ‘To the first he was 
married in his youth. As his passion for one wife became satiated 
and dulled by indulgence and gratification, and as his lust was 
again kindled by the appearance of a younger and fresher, or pos- 
sibly a more attractive, woman, he would marry again, until his 
marriages have been repeated nine times, and now at the age of 7 
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vears he is found with seven living wives—the last being compara- 
tively voung, with an infant in her arms. He furnishes homes for, 
supports, associates with, claims, holds out, and flaunts in the face of 
society all these seven women as his wives. And yet he says he 
cohabits with but one. The law must. characterize his relation to 
them and his intercourse and association with them. Let us con- 
sider the case with respect to Sarah, lis lawful wife. 

A lawful marriage of itself affords a strong presumption of mat- 
rimonial cohabitation, because such cohabitation is in accordance 
with duty and usually attends such a marriage. When to this pre- 
sumption are added the further inferences from the following facts— 
that defendant claimed Sarah all the time as his wife, and that she 
claims to be such; that he provides for her a home and the neces- 
saries and comforts of life; that they were on good terms; that he 
took her to the theatre, out riding, visited her occasionally at her 
home, and was the father of her children—the conclusion removes 
every reasonable doubt that he cohabited with her as his wife. 
When they were associating together she was not his paramour or 
his friend simply—he then had and sull has all the rights and op- 
portunities of a husband, and she those of a wife. They were living 
and we re together They were living together. Under such eircum- 
stances the law will not je rinit them to Say they were together 
merely as friends and not as husband and wife. 

It is not cssential to matrimonial cohabitation that the parties 
should be together all the time if their intercourse and relations are 
agreeable and they associate together SOE part of the time. Ih) 
that case the law does not notice the intervals of separation. Owing 
to the necessities of human life and the claims of business and 
trade, married people are often In each other's Company less for long 
periods than the defendant and his wife Sarah were during the 
year 1885, and yet they ,are regarded as coh biting as man and 
wife. Such is often the case with mariners, traveling salesmen, and 
other classes of persons that could be mentioned; they associate at 
long Intervals and are regarded as cohabiting 

The third section of the aet of Congress of March 22nd, 1882 
was Intended to reach such conduct as the evidence proves the de- 
fendant guilty of—“If any male person * = % cohabits with 
more than one woman he shall be deemed guilty of a misde- 
meanor, ete. When the entire act of which the above quotation 
isa part is taken and considered together in the light of the oc- 
casion and necessity of its enactment and of the evil it was intended 
to-remedy, we are of the opinion that the term cohabit should be 
given a broad meaning. In construing the term regard should be 
had tothe spirit and general intent of the act. “It is an established 
rule in the exposition of statutes that the intention of the lawgiver 
is to be deduced from a view of the whole and every part of a statute 
tuken and compared together. When the words of a statute are 
hot explicit the intention is to be collected from the context, from 
the occasion and nec ssity of the law, from the mischief felt, and 


the object and remedy in view " and the inte ntion Is {oO be take moor 


presumed according LO what Is consonant to reasou and oud dis- 
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cretion.” This was the rule laid down by Plowden, pp. 10, 57, 205, 
365, and by these maxims Chancellor Kent aftirms, ‘“‘ The sages of 
the law have ever been guided in searching for the intention of the 
legislature,’ and commends them “as maxims of sound interpreta- 
tion, which have been accumulated by the experience and ratified 
by the approbation of ages,’ | Kent (omm., 4627. Potter’s 
Dwarris on Statutes and Constitutions, p. 196, note 13. 

In construing the term cohabitation as used in the act under con- 
sideration, the Supreme Court of the United States say in the case of 
the United States vs. Cannon (not yet reported): “Itis the practice 
of unlawful cohabitation with more than one woman that is aimed 
at—a cohabitation classed with polygamy and having its outward 
semblance. lt is not on the one hand meretricious unmarital 
intercourse with more than one woman. General legislation as to 
lewd practices is left to the territorial government. Nor on the 
other hand does the statute pry into the intimacies of the marriage 
relation. But it seeks not only to punish bigamy and polygamy, 
when direct proof of the existence of those relations can be made, 
but to prevent a man from flaunting in the face of the world the 
ostentation and opportunities of a bigamous household with all the 
outward appearances of the continuance of the same relations which 
existed before the act was passed, and without reference to what 
may occur in the privacy of those relations.” 

This court, speaking by Boreman, J., said: “ What then was the 
object of the Congress in enacting this statute? It was, judging from 
the whole act, intended to be an aid in breaking up polygamy and 
the pretelse thereof.” Pacific Reporter, Vol. 7, No. 7, )). 314. The 
opinion of this court in case of United States vs. Musser (J bid. p. 391) 
is to the same effect: “It appears plain that the intention was to pro- 
tect the monogamous marriage by prohibiting all other marriages, 
eitherin form or in appearance only, whether evidenced by aceremony 
or by conduct and circumstances alone. . 2 ee oe 
the law was the protection of the monogamous marriage, and the 
suppression of polygamy and unlawful cohabitation were but means 
to that end. It is proper also to take into consideration the con- 
ditions as the National Legislature anticipated and understood them 
—in which the law was to be applied and enforced. They knew the 
time had elapsed within which a very large portion of those living 
in polygamy could be punished for that offense, and that many of 
these were among the most influential men in society, being the 
heads of the church, and that the example of their continuing to 
live with their plural wives under a claim of divine right would be 
a scandal to society and a menace to the lawful marriage; that such 
examples would be a continuing invitation and an apparent justifi- 
cation for their followers, either secretly Or openly, to violate the law. 
Congress therefore forbade plural marriage in appearance only, as 
well as in form, and by the exainple of punishment it doubtless in- 
tended to eradicate the example of apparent plural marriages, as well 
as the plural marriage in form.” 

The evidence against the defendant shows one of the most aggra- 
vated cases and worst examples of polygamy. He has one lawful 
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and six plural wives living, and all of them he maintains and pub- 
licly acknowledges by introduci ‘ing them as such, but claims that he is 
cohabiting with but one and visiting the others when he pleases. 
We are of the opinion that the evidence was sufficient to justify the 
verdict. 

The defendant excepted to certain parts of the charge given in the 
lower court, and assigns the giving thereof to the jury as error. The 
charge appears to have been an oral one and does not consist of 
separate instructions. Hach part of it should be regarded as qualli- 
fied by the other portions. If the paragraphs excepted to were not 
misleading when so considered, they should not be regarded as er- 
roneous. The portion first excepted to is, “It is not necessary that 
the evidence should show that the defendant and these women, or 
either of them, occupied the same bed, slept in the same room, or 
dwelt under the same roof; neither is it necessary that the evidence 
should show that within the time mentioned in the indictment the 
defendant had sexual intercourse with either of them.” This was a 
statement,_of facts not necessary to be shown by the evidence and was 
immediately followed by a statement of essential facts as follows: 
‘The question is, we re they living in the habit and repute of mar- 
riage? The offense of cohabitation is complete when a man to all 
outward appearances is living and associating with two or more 
women as wives.” When the portion of the charge objected to is 
taken with that which immediately followed, the jury must have 
understood that if the defendant and any twe of his wives were living 
in the habit ancl repute of marriage, and to all outward appearance 
they were living and associating together as man and wife, it was 
not necessary to show that they ‘occupied the same bed, slept in the 


same room, dwelt under the same roof, or that they were guilty of 


sexual intercourse. 

The jury must have understood that it was necessary for them to 
believe from the evidence that the defendant and at least two of his 
wives lived and associated together as man and wife to all outward 
appearances, and that-it was not necessary that he should board and 
lodge under the-same roof with or have sexual intercourse with them. 
If they so understood they were not misled. 

Counsel for appellant also assign as error the giving of the follow- 
ing as a part of the charge: “The question is, were they living in 
the habit and repute of marriage? The offense of cohabitation is 
complete when a man to all outward appearances is living or associ- 
ating with two or more women as wives. If the conduct of the de- 
fendant has been such as to lead to the belief that the parties were 
living as husband and wife live, then the defendant is guilty.” This 
paragraph must be considered with the one in which the Jurors were 
instructed that they must be satisfied of the defendant’s guilt be- 

yond a reasonable doubt before they could convict. 
35 The defendant also excepted to the following clause of the 
charge and assigned the giving thereof as error: “ Of course 
the defendant might visit his children by the various women; he 
may make directions regarding their welfare; he may meet the 
women on terms of social equality; but if he associates with them 
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as a husband with his wife, he is guilty. The Edmunds law says 
there must be an end of the relationship previously existing be- 
tween polygamists. It says the relationship must-cease.” So much 
of the clause as stated that defendant might visit his children, make 
directions regarding their welfare, and might meet his wives on terms 
of social equality was quite as favorable to the defendant as he 
could ask; and the further statement, “but if he associated with 
them asa husband as a husband with his wife he is guilty,” was a 
rather meager statement of what had been stated more fully in the 
preceding part of the charge. The remark that “the Edmunds 
law says that there must be an end of the relationship previously 
existing between polygamists,” and that “it says that the relation- 
ship must cease,” was evidently made inadvertently. It was a dis- 
connected affirmation, intended to be a declaration of the general 
intent and purpose of the law known as the Edmunds law. As a 
statement of the purpose of the law it was correct. That act was 
doubtless aimed at polygamy and intended to put an end to it. The 
statement could not be understood as a definition of the crime of 
unlawful cohabitation, and the jury could not have so understeod 
it. That offense had been fully described in the preceding portion 
of the charge. We do not believe that this statement of the purpose 
of the law misled the jury, and therefore it .is not ground for 
reversal. 

We are of the opinion that the exceptions of the defendant to the 
ruling of the trial court in admitting and refusing evidence are not 
well taken. 

The action of the court in refusing certain requests asked by the 
defendant is also assigned as error. 

The second, third, and fifth of them related to the definition of 
the term cohabitation as used in the law which the defendant was 
charged with violating. That term was defined in the charge with 
sufficient clearness to enable the jury to understand its meaning in 
view of the evidence. In the fourth request certain conduct was 
mentioned that would not constitute the offence and the request 
was not necessury to be given. 

The sixth refused was given in substance in the charge, so far as 
it was proper, and we are of the opinion that the seventh and 
eighth requests referred to matters in regard to which it was un- 
necessary to charge the jury. The charge as given covers all the 
points upon which it was necessary to instruct the jury and was 
quite full and substantially correct. 

After a careful examination of this record we find no gronnd 
sufficient to reverse the judgment of the district court, and it is there- 
fore affirmed. 

Powers, A. J., concurs. Boreman, J., concurs. 


Endorsed : Filed February 6, LSS6. K. - Sprague, clerk. 
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36 ‘TERRITORY OF UTAH, | 
Salt Lake County, | 


4 s s . 


[, Ezra T. Sprague, clerk of the supreme court of said Territory 
of Utah, do hereby certify that the annexed and foregoing is a full, 
true, and correct copy of the récord, proceedings, and opinion in and 
of said court in the cause therein entitled on file or of record at my 
office. 

In testimony whereof I have hereunto set my hand and the seal 
of said court this 9th day of February, A. D. 1886. 

[Seal Supreme Court, Territory of Utah, United States of America. ] 
KE. T. SPRAGUE, Clerk. 
Od Conviction for Unlawful Cohabitation in 1885 
Supreme Gourt, Territory of Utah. 
UNITED STATES vs. LORENZO SNow. 
To the Hon. ©. 8S. Zane, chief justice of said court: 

The petition of Lorenzo Snow respectfully shows: 

That in this court a final judgment was recently rendered, aftirm- 
ing the judgment of the district court of the first judicial district of 
said Territory, by which your petitioner was convicted and sentenced 
for the crime of unlawful cohabitation in the year 1885. 

The full record of such conviction, sentence, and the judgment of 
affirmance in this court, duly certified by the clerk thereof, is an- 
nexed and herewith presented, and from which it will appear that 
your petitioner was convicted on an indictment under section 3 of 
chap. 47 of the laws of the United States, approved March 22d, 1882. 

That in said case there was drawn in question the validity of said 
statute as applied to the case of your petitioner and the construction 
and authority thereof. 

And your petitioner further shows that various errors, prejudicial 
to him, in the construction of said statute, and in holding the same 
valid as an authority for the conviction of your petitioner, intervened 

, in said case, and he now assigns the following errors on 
38 said record, to wit: 


Assign nt of Errors. 


Ist. The court erred In holding the evidence sufficient to consti- 
tute an offense under said statute. 

2d. The court erred in holding the defendant could not show 
there had been no sexual intercourse between him and women with 
whom he was charged with cohabiting. 

3. Court erred in sustaining the refusal to instruct the jury, as 
prayed by the defendant, in the following requests, separately prayed, 
to wit: 

Defendant’s second request. The term “cohabit” means “live 
with” or “dwell with,” and in the act under which the defendant 
is indicted it means to live with as wives. « 
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Defendant’s third request. To constitute “cohabitation” there 
must be such u frequency Or regularity and manner of association 
of a man and woman as to amount to a “livn O together,” and 
distinguish the association from mere visits, and, so long as there 
is not a “living together,” occasional visits do not amount to cohabi- 
tation. 

Defendant's fourth request. The defendant, though living with one 
wife, could lawfully visit another and her children at reasonable 
times and for lawful purposes; and the purposes of inquiring con- 
cerning the health and welfure ol such other wit and his children 
by her, of providing for their support, and the education, employ- 
ment, and business of the children would be lawful. He is not re- 
quired by law to break off friendly relations with any of bis wives, 
and mav attend friendly or social or religious meetings at their 
houses. 

Dy fendant’s fifth request. Having more than on wife and claiming 
and Introducing more than one woman as wives do not constitute 
the offense charged. You must find, to justifv a conviction, that he 
has lived with more than one within the time stated in the indict- 
ment. 

Defendant's sixth request The law assumes the defendant lil- 


~ 


etal : 
nocent uvuetit He 3s proven oullty bevond tt reasonable doubt, and 
his guilt or innocence is to be determined by you, and what others or 


Las :; . liav :, heliay ram hie 
Lne pubile May have believed, or had reasons to believe, from his 


manner OF living Is not the issue, Dut vou are to say trom the ey1- 

le ; t | ‘ ‘ | F 1) ‘ af r "a % ft] >) he | ‘ ) ’ ‘ 

dence whether or not he did in facet live With more than one womans. 
as charged 


‘ 


9) Defendant's seventh request. The defendant was not required 
LO rive elt) \ notice, public or oth rwise, of his manner of life or 

his purposes, or whether he was or was not abstaining from cohabit- 
ing with more than one woman, and !t is a sufficient defense if vou 
find from the evidence that it Is not shown be vond ra) reasonable 
doubt, that he in fact did live or cohabit with more than one 

Defendant’s eighth request. It is immaterial whether or not there 
was any change of conduct toward or of relations with his wives at 
the time of the passage of the Edmunds law, if at and prior to that 
time he was not vielating the provisions of the act relating to co- 
habiting with more than one woman: and if in 1885 he has not 
f the present charge, whether such in- 
nocehnce 1s the result ot il change of re lations with his wives or the 
result of a maintenance of former relations 

|. There is error in sustaining the several clauses of the charge to 
the jury, to each of which clauses the defendaht excepted, to wit 


Pepe yg : 
so cohabited he 1s innocent « 


( (2. } [i Is not necessary that the evidence should show that the 
dete ndant and these women, or erthe of them, oecupled the Sarmie 

| } } } o . 
ped slept in the Same room, or dwelt under the same root: neither 


is it necessary that the evidence should show that within the time 
mentioned in the indictment the defendant had sexual intercourse 
with either of them.” 
(b.) “The question is, were they living in the habit and repute of 
marriage ? The offense of cohabitation 1s compl te when a man, to 
o—1278 : 
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all outward appearances, is living or associating with two or more 
women as wives. If the conduct of the defendant has been such as 
to lead to the belief that the parties were living as husband and 
wife live, then the defendant is guilty.” 

(c.) “ Of course the defendant might visit his children by the va- 
rious women; he may make direction regarding their welfare; he 
may meet the women on terms of social equality; but if he associates 
with them as a husband with his wife, he is guilty. The Edmunds 
law says there must be an end of the relationship previously exist- 
ing between polygamists. It says that the relationship must cease.” 

Wherefore your petitioner prays the allowance of a writ of error 
to the said court removing said case to the Supreme Court of the 
United States. 

LORENZO SNOW, 
Per F.S. RICHARDS, anpb 
BENNETT, HARKNESS & KIRKPATRICK, 


Attorneys. 


40) [Endorsed :] Case-742 Supreme court, Utah Territory. 
United States vs. Lorenzo Snow. Petition for writ of error and 
assignment of errors. 
A writ of error herein is allowed, and a citation will be issued on 
filing the usual bond in the sum of two hundred and fifty dollars. 
Dated February 23, 1886. Charles S. Zane, chief justice sup. court 


of Utah. 


41 UNITED STATES OF AMERICA, 88: 


The President of the United States to the supreme court of Utah 
Territory and the honorable the judges of said court, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment in the supreme court of the Territory of Utah, being 
the highest court of law and equity of the said Territory in which a 
decision could be had, in a certain case wherein the United States 
were the plaintiff and respondent and Lorenzo Snow was the de- 
fendant and appellant, wherein was drawn in question the construe- 
tion, effect, and validity of a statute of the United States, manifest 
errors have happened, to the great damage of the said Lorenzo Saow, 
as by hiscomplaint and the said judgment ri cord appears, we, being 
willing that error, if any hath been, shall be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next in the 
Supreme Court to be then and there held, that, the record and _pro- 

ceedings aforesaid being inspected, the said Supreme Court may 


4? cause further to be done therein to correct that error what of 


rightand according to the laws and customs of the United States 
should be done. 
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Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 23d day of February, 1886. 
[Seal Supreme Court, Territory of Utah. United States of America. 

KB. IT. SPRAGUE, 
Cle rk of the Supreme Court of Utah Territory. 


Allowed by— 
Hon. C. S. ZANE, 
Chief Justice of the Supre me Court of Utah. 


| Endorsed :| Case 742. United States vs. Lorenzo Snow. Writ of 
error. 


be Know all men by these presents that we, James Sharp and 

Jobn R. Winder, both of Salt Lake City, in the county of Salt 
Lake and Territory of Utah, are held and firmly bound unto the 
United States of America in the full and just sum of two hundred 
and fifty dollars, to be paid to the United States of America, their 
certain attorneys or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. | 

Whereas lately, at the January term of the supreme court for the 
ferritory of Utah, in a criminal suit depending in said court be- 
tween the United States and Lorenzo Snow, judgment was rendered 
against the said Lorenzo Snow, and he having obtained i writ of 
error and filed a copy thereof in the clerk’s office of said court to re- 
verse the judgment in the aforesaid suit, and a citation directed to 
the said United States citing and admonishing them to be and ap- 
pear ata Supreme Court of the United States to be holden at Wash- 
ington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Lorenzo Snow shall prosecute his said writ to effect and answer all 
damages and costs if he shall fail to make his plea good, then the 
above obligation to be veid; else to remain in full force and virtue. 

February 24, 1886. 


JAMES SHARP. SEAL. | 
JOHN R. WINDER. [SBAL.] 
44 | Endorsed :| Case 742. Lorenzo Snow, pl’ff in error, vs. 


United States, def’t in error. Bond on appeal. (Copy.) 
The within bond is approved. February 24, 1886. C.5S. Zane, 
chief justice sup. c’t, Utah Territory. 


15 The United States of America to the United States of America, 
Greeting: 

You are hereby cited and admonished to be and anpear ata Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the office of the clerk of the supreme court of Utah Territory, 
wherein Lorenzo Snow is the plaintiff in error and you are the de- 
tendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of error 
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mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 
Witness my hand this 24th day of February, A. D. 1886. 
CU. d. ZANE, 
Chief Justice of the Supreme Court of Utah Territory. 


46 | Endorsed :] Case 742. Lorenzo Snow, pl’ff in error, vs. 
United States, def’t in error. Citation. 
A copy of the within citation was personally served on me Feb’y 
24,1886. W.H. Dickson, U.S. district att’y, Utah. 


47 TERRITORY OF UTTAR, | 
County of Salt Lake, | 
I, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in obedience to the writ of error hereto attached, do return 
annexed léreto said writ, the petition therefor, the allowance thereof, 
assignment of errors, the citation thereon issued, with proof of serr- 
ice thereof, and a transcript.of the record and proceedings, opinion, 
and bond on writ of error—all in and of said court, in the cause 
in said writ described—to the Supreme Court of the United States ; 
and I hereby certify that said transcript of the record, proceedings, 
opinion, and bond is a true, full, correct, and complete copy of the 
several originals thereof on file or of record in my office. 
In witness whereof I have hereunto set my hand and affixed the seal 


“ S 8 hy 


of said supreme court of Utah Territory, at Salt Lake City, this 24th 
day of February, A. D. 1886. 
[Seal Supreme Court, Territory of Utah, United States of America. ] 


E. T. SPRAGUE, Clerk. 


Endorsed on cover: Utah Territory supreme court. No. 1278. 
Lorenzo Snow, plaintiff in error, vs. Tae United States. Filed March 


2, 1886. 
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LORENZO SNOW VS. THE UNITED STATES. 1 


at Transcript on Appeal. 
Supreme Court of Utah Territory. January Term, 1886. 


Unitep Sratres or AMeEnkIcA, Respondent, ) 
Us. * ‘ No. 745. 
LORENZO Snow, Appellant. 


I’. S. Richards and Bennett, Harkness & Kirkpatrick, attorneys 
for appellant; W. H. Dickson, U.S. dis’t att’y 
Filed 25th of January, 1886. 
Kk. 'T. SPRAGUE, Clerk. 


Transcript 
UNITED STATES OF AMERICA, | 
ry? « . , Ss 
Territory of Utah, 
Supreme Court of Utah Territory. January Term, 1886. 


UNITED STATES OF AMERICA, Respondent, 
Us. 
LORENZO Snow, Appellant. 
Indictment. 


At a stated term of the district court of the first judicial district 

in and for the Territory of Utah, begun and holden at the 

“ city of ( loden, within and for the district and Territory afore- 

said, on the sixteenth day of November, A. D. 1885, and con- 

tinued by adjournment to and including the second day of December, 
A. D. 1885. 


UNITED STATES OF AMERICA against LoRENZO SNow. 


The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in the year of our Lord one thou- 
sand eight hundred and eighty-four, at the county of Box Elder, 
in the said district, Territory aforesaid, and within the jurisdiction 
of this court, and on divers others days and times thereafter, and 
continuously between said first day of January, A. D. 1884, and the 
thirty-firct day of December, A. D. 1884, did then and there unlaw- 
fully live and cohabit with more than one woman—with Adeline 
Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, 
Phebe W. Snow, and Minnie Jensen Snow; and during all the 
period aforesaid, at the county aforesaid, he, the said Lorenzo Snow, 
did unlawfully claim, live, and cohabit with all of said women as his 
wives, against the form of the statute of said United States in 
such case made and provided and against the peace and dignity of 
the same. 

V. BIERBOWER, 
Ass’t U.S. District Att’y. 
J. W. McNUTT, 


1—1279 Foreman of Grand Jury. 
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Indictment No. 743 filed in open court, properly endorsed a true 
bill, ete., and with the names of the witnesses, on the 5th day of 
December, 1885. 


3 Court Minute Entry of Arraignment. 
(Title of court and cause.) 


In this action, the defendant, being in court, and upon the indict- 
ment herein being read to him, was, on motion of R. K. Williams, 
Esq., of counsel for said defendant, given until Monday morning 


next to plead thereto. 
ORLANDO W. POWERS, Judge. 


In open court Friday, December 11th, A. D. 1885 
Demurrer to Indictment. 
(Title of court and cause.) 


The defendant demurs to the indictment in the above entitled 
prosecution for the f following causes: 

1. Because there is no such body known to the law in Utah Ter- 
ritory as a grand jury of the United States, nor are there any such 
persons known to such law as United States grand jurors. 

2. Because it does not appear in said indictment that it was found 
by a grand jury of said district court, nor does it appear therein that 
it was found by a grand jury of the first judicial district of Utah 
Territory, nor does it appear therein that it was found by a legally 
constituted grand jury. 

3. Because the grand jury as set out and described in said indict- 
ment had no jurisdiction of said offense, nor has this court any juris- 
diction thereof as presented by said gi rand jury. 

4. Because the facts stated in said indictment do not constitute a 
public offense or violation of any law in operation in said Territory. 

Because more than one offense is stated in the same indictment 

and count of the indictment in this: that said defendant is charged 
with cohabiting with more than one woman as his wives— 

4 “on the first day of January, in the year of our Lord one 


thousand eight. hundred and eighty-four, at the county of 


Box Elder, in the said district, Territory afores aid, and within the 
jurisdiction of this court, and on divers other days and times there- 
after and continuously between said first day of January, A. D. 1884, 
and the thirty-first day of December, A. D. 1884, did then and there 
unlawfully live and cohabit with more than one woman;” whereas 
the living with and cohabiting with more than one woman as his 
wives were not one continuous offense, but a new and distinct offense 
for each and every day said defendant is charged with so unlawfully 
living with and cohabiting with more than one woman as his wives. 

6. That said defendant is therein charged with unlawfully living 
with and cohabiting with as his wives on the first day of January, 
1884, and each and every day thereafter continuously until the 
thirty-first day of December, 1884, divers women, to wit: with 


| 
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Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. 
Snow, Phoebe W. Snow, and Minnie Jensen Snow: whereas the un- 
lawful living with each and every one of said women as charged in 
said indictment is a separate and distinct offense, and not one single 
offense. 

7. Because it is not stated in said indictment which of said named 
women is said defendant’s first and legal wife, or whether either is 
his first and legal wife, nor who is bis first and legal wife. 

Fr. S. R 21C HARDS, 
BENNETT, HARKNESS & KIRKPATRICK, anp 
i. ae WILLIAMS, 

Att’ys for Defendant. 


Endorsed: No. 743. Filed December 15,1885. A. C. Emerson, 
clerk. Service acknowledged December 15, 1885. V. Bierbower, 
asst U.S. dis’t att’y. 


5 Order Overruling Demurrer. Defendant's Plea. 
(Title of court and cause.) 


This case came regularly on to be heard upon the demurrer of 
defendant to the indictment herein. Said demurrer was argued 
by counsel, R. K. Williams, for said defendant, and V. Bierbower, 
Ksq., assistant United States attorney, for the Government, and sub- 
mitted to the court for judgment and decision. And the court, now 
here, being fully advised in the premises, and due deliberation 
being thereupon had, it is ordered by the court that said demurrer 
be, and the same is hereby, overruled ; to which order and ruling of 
the court the said defendant, by his said counsel, duly excepts. 

Said defendant, upon being asked to plead to said indictment, 
pleads not guilty thereto. 

ORLANDO W. POWERS, Judge. 


In epen court Wednesday, December 16, 1885 
Plea of Former Conviction and Court Minutes of Trial. 
(Title of court and cause.) 


This cause came regularly on for trial, the asst U. S. district 
attorney, V. Bierbower, Esq., appearing for the United States, and 
Messrs. Bennett, Harkness & Kirkpatrick, F. 8. Richards, R. K. 
Williams, C. C. Richards, and H. H. Rolapp, for defendant. Where- 
upon counsel for defendant moves the court that the defendant be 
allowed to enter a further plea herein, in bar of the conviction 
under this indictment, which being allowed by the court, said de- 
fendant enters the following oral plea 


6 And now comes the said defendant, and protesting he is not 

guilty of the premises charged, and by leave of court for a 
further. plea herein saith: That the United States ought not to 
further prosecute the said indictment against him, the said Lorenzo 
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Snow, because that since his former plea herein be has been 
convicted of the same offense charged in this indictment, by the 
judgment of this court, to wit, the district court of the first judicial 
district of the Territory of Utah, rendered at the city of Ogden, in the 
county of Weber, on the thirty-first day of December, 1885—that is, 
on the day and at the place and in the court aforesaid he was found 
guilty of the same offense charged in the indictment by the verdict 
of a jury, which verdict is unreversed and in full force. 

And for a further specification of this plea the said defendant 
saith that the grand jury of this court, for the November term thereof, 
of the year 1885, duly empaneled, charged, and sworn to enquire 
of offenses against the United States within the jurisdiction of this 
court, on the fifth day of December, 1885, presented and filed in this 
court, in due form, an indictment against this defendant, in words 
and figures following, to wit: 
UNITED STATES OF AMERICA, | 

Territory of Utah, f 


At a stated term of the district court of tlie first judicial district in 
and for the Territory of Utah, begun and holden at the city of 
Ogden, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1884, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 


8&8 


Unirep STatTes OF AMERICA against LoRENZO SNow. 


The grand jurors of the United States of America, within 
and for the district aforesaid, in the Territory aforesaid, be- 
ing duly empaneled and sworn, on their oaths do find and 
present that Lorenzo Snow, late of said district, in the Territory afore- 
said, heretofore, to wit, on the first day of January, in the year of 
our Lord one thousand eight hundred and eighty-three, at the county 
of Box Elder, in the said district, Territory aforesaid, and within 
the jurisdiction of this court, and on divers others days and times 
thereafter, and continuously between said first day of January, A. 
D. 1883, and the thirty-first day of December, A.-D. 1883, did then 
and there unlawfully live and cohabit with more than one woman, 
to wit, with Adeline Snow, Sarah Snow, Harriet Snow, Eleanor 
Snow, Mary H. Snow, Phaebe W. Snow, and Minnie Jensen Snow: 
and during all the period aforesaid, at the county aforesaid, he, the 
said Lorenzo Snow, did unlawfully claim, live, and cohabit with all 
of said women as his wives, against the form of the statute of the 
said United States in such case rmade and provided and against the 
peace and dignity of the same. 


~] 


V. BLERBOWER, 

Asst U. 8S. Dis. Attorney. 
J. W. McNOTT, . 

Foreman of Grand Jury. 7 


Endorsed: No. 741. First district court, Territory of Utah. ‘The 
United States of America against Lorenzo Snow. Indictment for 
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unlawful cohabitation. <A true bill. J. W. McNutt, foreman of 
grand jury. 

Presented in open court by the foreman of the grand jury, and 
filed by me this fifth day of December, 1885. 
A. C. EMERSON, Clerk. 
BIERBOW ER, 
Ass't U. 8. Attorney. 


Witnesses examined before the grand jury: C. J. Corey, Lucius 
A. Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. 
H. Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephsen, John F. Olsen, 
Maria Nichols, Frank H. Snow, Dr. J. B. Carrington. 


8 UNITED STATES OF AMERICA, i. 
Territory of Utah, ‘tha 


At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the city of 
Ogden, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 


Unitep States oF AMERICA against LorENzo Snow. 


The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly em- 
paneled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 
wit, on the first day of January, in [the] year of our Lord one thou- 
sand eight hundred and eighty-four, at the county of Box Elder, in 
the said district, Territory aforesaid, and within the jurisdiction of 
this court, and on divers other days and times thereafter and con- 
tinuously between said first day of January, A. D. 1884, and the 
thirty-first day of December, A. D. 1884, did then and there unlaw- 
fully live and. cohabit with more than one woman, to wit, with 
Adeline Snow, Sarah Snow, Harriet Snow, Eleanor Snow, Mary 
H. Snow, Phoebe W. Snow, and Minnie Jensen Snow; and during 
all the period aforesaid, at the county aforesaid, he, the said Lorenzo 
Snow, did unlawfully claim, live, and cohabit with all of said women 
as his wives, against the form of the statute of the said United States 
in such case made and provided and against the peace and dignity 
of the same. 

V. BLIERBOWER, 

Ass’t U.S. Dist. Attorney. 
J. W. McNUTT, 

Foreman of Grand Jury. 


q Endorsed: No. 743. First district court, Territory of Utah. 

The United States of America against Lorenzo Snow. Indict- 
ment for unlawful cohabitation. A true bill. J. W. MeNutt, fore- 
man of grand jury. 
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a LORENZO SNOW VS. THE UNITED STATES. 


Presented in open court by the foreman of the grand jury and 
filed by me this fifth day of December, 1885. 
A. C. EMERSON, Clerk. 
V. BIERBOWER, 
Asst. U. 8. Attorney. 


Witnesses examined before the grand jury: C.J. Corey, Lucius A. 
Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. H. 
Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephson, John F. Olsen, 
Maria Nichols, Frank H. Snow, Dr. J. B. Carrington. 


UNITED STATES OF AMERICA, | 
Territory of Utah, 


At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden at the city of 
Ogden, within and for the district and Territory aforesaid, on the 
sixteenth day of November, A. D. 1885, and continued by adjourn- 
ment to and including the second day of December, A. D. 1885. 
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Unitep States OF AMERICA against LORENZO SNow. 


The grand jurors of the United States of America, within and for 
the district aforesaid, in the Territory aforesaid, being duly empan- 
eled and sworn, on their oaths do find and present that Lorenzo 
Snow, late of said district, in the Territory aforesaid, heretofore, to 

wit, on the first day of January, in the year of our Lord one 
10 thousand eight hundred and eighty-five, at the county of Box 
Elder, in the said district, Territory aforesaid,and within the 
jurisdiction of thiscourt, and on divers other days and times thereafter 
and continuously between said first day of January, A. D. 1885,and the 
first day of December, A. D. 1885, did then and there unlawfully live 
and cohabit with more than one woman, to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, Phebe 
W. Snow, and Minnie Jensen Snow; and during all the period afore- 
said, at the county aforesaid, he, the said Lorenzo Snow, did unlaw- 
fully claim, live, and cohabit with all of said women as his wives, 
against the form of the statute of the said United States in such 
case made and provided and against the peace and dignity of the 
same. 
V. BLIERBOWER, 
Asst. U. 8S. District Attorney. 
J. W. McNUTT, 
Foreman of Grand Jury. 


Endorsed: No. 742. First district court, Territory of Utah. The 
United States of America against Lorenzo Snow. Indictment for 
unlawful cohabitation. A true bill. J. W. MeNutt, foreman of 
grand jury. sue 
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Presented in open court by the foreman of the grand jury, and 
filed by me this fifth day of December, 1885. 
A. C. EMERSON, Clerk. 
V. BIERBOWER, 
Asst. U. 8. Attorney. 


Witnesses examined before the grand jury: C.J. Corey, Lucius A. 
Snow, Minnie Jensen Snow, Nellie Hansen, Nellie Colebrook, D. H. 
Peery, Mary Houtz Snow, Eleanor Snow, Harriet A. Snow, Mrs. 
Lorenzo Snow, Jr., Amelia Hansen, Emma Josephson, John F. Olsen, 
Maria Nichols, Frank H. Snow, Dr. J. B. Carrington. 

That on the eleventh day of December, 1885, this defendant 
1] was arraigned in this court on each of said indictments and on 
the sixteenth day of December, 1885, pleaded not guilty to each 

of said indictments, and to the alleged offense charged in each. 

That said indictments were all found for unlawful cohabitation 
made against this defendant before the grand jury, and ex- 
amined upon one oath and one examination as to the alleged 
offense during the entire time mentioned in all of said three indiet- 
ments, and upon the testimony of witnesses given on an examina- 
tion covering the whole time specified in sai ! three indictments. 

That on the thirtieth day of December, 1885, this defendant was first 
put upon his trial in this court, before the court and a jury duly 
empaneled, sworn, and charged to try the issue presented by the 
third of said indictments, to wit, the indictment charging unlaw- 
ful cohabitation from the first day of January to the first day of 
December, 1885, and the plea aforesaid thereto, and such proc eed- 
ings were had therein that on the thirty-first day of December, 1885, 
the said jury rendered in this court a verdict of guilty against this 
defendant, in manner and form as charged in said third indictment, 
and said verdict is of record in this court, and not:set aside or in 
any wise impeached or reversed. 

And the defendant saith that he is the indentical person charged 
in all said three indictments, and the offense in all said indict- 
ments is one continuous offense, and the same offense, and not 
divisible, and he prays judgment that he be discharged and dis- 
missed from the premises in the indictment to which this plea is 
made. : 

To which said plea of said defendant the United States district 
attorney orally demurs, for the reason that said plea does not 
state facts sufficient in law to be a bar to the further prosecution, 
which said demurrer is duly argued by said counsel and submitted 
to the court for decision. | 
12 And the court now here, being fully advised in the prem- 
ises, and due deliberation being thereupon had, does consider 
that said demurrer i is well taken, and that the same ought to be, and 
the same is hereby, sustained ; to which ruling of the court said de- 
fendant, by his said counsel, duly excepts. 

The said parties then being ready for trial, thereupon came a 
jury, to wit, Walter Holbrook, W. H. Wattis, George B. Douglas, A. 
C. Smith, P. J. Thoursted, Phillip Grill, J. P. Jones, George ie Roce 
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Richard Slater, James Thompson, E. N. Williams, [and] M. O. John- 
son, good and lawful men, residents of the first judicial district, who, 
being legally empaneled and sworn well and truly to try the cause, 
sat together and heard the testimony of the witnesses in part, and 
the further trial of the cause is adjourned until to-morrow morning 
at 10 o’clock. 

ORLANDO W. POWERS, Judge. 


In open court, Monday, January 4th, A. D. 1886. 


The jury heretofore empaneled in this cause again sat together 
and heard the testimony of the witnesses in conclusion, the argu- 
ments of counsel and the instructions of the court, retired from 
the bar of the court, in charge of a sworn officer, to consider of 
their verdict, and subsequéntly returned into court, and, being 
called, answered to their names, and on their oaths say: “ We, the 
jury empaneled in the above-entitled cause, find the defendant, 
Lorenzo Snow, guilty as charged in the indictment.” 

Whereupon the court fixes Saturday, January 16th, 1886, as time 
for passing sentence. 

ORLANDO W. POWERS, Judge. 


In open court, Tuesday, January 5th, A. D. 1886. 
13 Verdict of Jury. 
(Title of court and cause.) 


We, the jury empaneled in the above-entitled cause, find the de- 
fendant, Lorenzo Snow, guilty as charged in the indictment. 
M. O. JOHNSON, Foreman. 


Ogden city, Utah, Jan. 5, 1886. 


Endorsed: No. 743. Filed January 5th, 1886. A.C. Emerson, 
clerk. 


Motion for New Trial. 
(Title of court and cause.) 


And now comes the defendant and moves the court to set aside 
the verdict herein and grant a new trial on these grounds: 

1. The court misdirected the jury in matters of law. 

2. The court erred in the decision of questions of law arising 
during the course of the trial. 

3. The verdict is contrary to law. 

4. The verdict is contrary to evidence. 

Dated January 8th, 1886. 

: F. 8. RICHARDS, 

Att'y for Defendant. 


Endorsed: No. 743. Filed January 7, 1886. A. C. Emerson, 
clerk, by Isaac Goldberg, deputy clerk. 
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Order Overruling Motion for New Trial 
(Title of court and cause.) 


This cause came regularly on to be heard this day, upon the 
motion of said defendant for a new trial of this cause, for the reasons 
and on the grounds as in said motion stated. 
14 The said motion being submitted to the court for decision 
and determination, and the court now here being fully ad- 
vised in the premises, it is ordered by the court that said motion 
for a new trial herein be, and the same is hereby,.overruled and 
denied. 
To which ruling of the court said defendant duly excepts. 
ORLANDO W. POWERS, Judge. 


In open court, Saturday, January 16, A. D. 1886. 


Judgments on Indictments Nos. 741, 742, 743 for Offenses of the Years 
iISS3, 1885, and 1884 Respectively. 


The defendant and his counsel, F.S. Richards and C. C. Richards, 
Esqvs. (of counsel), came into court. The defendant was duly in- 
formed of the nature of the indictments found against him on the 
5th day of December, A. D. 1885, by the grand jury of this court 
for the crime of unlawful cohabitation committed as stated in said 
indictments and during the time as follows, viz: Indictment No. 741 
between the first dav of January, A. D. 1883, and the thirty-first 
day of December, A. D. 1885; indictment No. 742 between the first 
day of January, A. D. 1885, and the first day of December, A. D. 
1885; indictment No. 743 between the first day of January, A. D. 
1884, and the thirty-first dav of December, A. D. 1854; of his arraign- 
ment and plea of not guilty, as charged in said three indictments, 
on the sixteenth day of December, A. D. 1885; of his trial and the 
verdicts of the juries; indictment No. 742, “Guilty as charged in 
the indictment,” on December 31,1885; indictment No. 743,“ Guilty 
as charged in the indictment,” on January 5, 1886; indictment No. 
741, “Guilty as charged in the indietment,” on January 5, 1886. 

The said defendant was then asked if he had any legal 

15 cause to show why judgment should not be pronounced 

against him, to which he replied that he had none. And no 

sufficient cause being shown or appearing to the court thereupon 

the court renders its judgment: That whereas said Lorenzo Snow 

having been duly convicted in this court of the crime of unlawful 
cohabitation : 

It is ordered, adjudged, and decreed that said Lorenzo Snow be 
imprisoned in the penitentiary of the Territory of Utah for a period 
of six months, and that he do forfeit and pay to the United Statesa 
fine of three hundred dollars and the costs of this prosecution, and 
that he do stand committed into the custody of the U. S. marshal for 
said Territory until such fine and costs be paid in full. (As to in- 
dictment No. 741.) | 

And it is further ordered, adjudged, and decreed that at the ex- 
piration of the sentence and judgment rendered on said indictment 
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No. 741 said Lorenzo Snow be imprisoned in the penitentiary of 
Utah Territory for a period of six months, and that he do forfeit and 
pay to the United States the sum of three hundred dollars and the 
costs of this prosecution, and that he do stand committed into the 
custody of the U. 8. marshal for said Territory until such fine and 
costs be paid in full. (As to indictment Np. 742.) 

And it is further ordered, adjudged, and decreed that at the expira- 
tion of the sentence and judgment as last ‘above rendered un said in- 
dictment No. 742 said Lorenzo Snow be imprisoned in the peniten- 
tiary of Utah Territory for a period of six months, and that he do ' 
forfeit and pay to the United States the sum of three hundred dol- 
lars and the costs of this prosecution, and that he dostand committed i 
into the custody of the U.S: marshal for said Territory until such 
fine and costs be paid in full. (As to indictment No. 743.) 

The said defendant,. Lorenzo Snow, is remanded into the 

16 custody of the United States marshal for Utah Territory, to be 
by him delivered into the custody of the warden or other 
proper officer in charge of said penitentiary. And said warden or 
other proper officer of said penitentiary is hereby commanded to re- 


ceive of and from the said United States marshal him, the said : 4 
Lorenzo Snow, convicted and sentenced as aforesaid, and him, the ne 
said Lorenzo Snow, keep and imprison in said penitentiary for the 


periods as in this judgment ordered and specified. 

Counsel for said defendant moves the court that as said defendant 
has filed in this.court a notice of appeal to the supreme court of Utah 
Territory from the order overruling defendant’s motion for a new 


trial and from the judgment of this court made and entered, this ; 
defendant be admitted to bail pending such appeal and the hearing i 


thereof in said supreme court. Whereupon the court orders that 
said defendant be admitted to bail in ne of said cases, in the sum 
of five thousand dollars in each case, with two good and sufficient 
sureties. 

And on motion of said defendant’s counsel it is ordered that said 
defendant have ten days additional time to prepare, file, and serve 
bills of exceptions in each case. 
ORLANDO W. POWERS, Judge. 


In open court, Saturday, January 16, A. D. 1886. 


Notice of Appeal. 


(Title of court and cause.) F 
Please take notice that the said Lorenzo Snow, the appellant we 
herein, appeals to the supreme court of Utah Territory from the order f 
of the court overruling the motion for a new trial on the in- 4 
17 dictment for 1384, made on the sixteenth day of January, l, 
1886; also from the final judgment rendered herein against the | ; 
appellant on said sixteenth day of January, 1886. ¥ 
Dated January 16, 1856. : 
F. S. RICHARDS anp 
BENNETT, HARKNESS & KIRKPATRICK, : 


Attorneys for Appellant. 
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Endorsed: No. 7438. Filed January 16, 1886. A. C. Emerson, 
clerk. 

I hereby accept service of a copy of the within notice this 16th 
day of January, LSS6. | 
V. BIERBOWER, 

Asst. U. 8. District Att’y. 


Appeal Bond 


TERRITORY OF UtaH, |... 
County of Weber, j ea 
An indictment, No. 743, having been found on the fifth day of 

December, A. D. 1885, in the district court of the first judicial dis- 

trict of Utah Territory, charging Lorenzo Snow with the crime of 

unlawful cohabitation, and he having been heretofore convicted and 
this day sentenced on said charge, and having appealed to the 
supreme court of Utah Territory, and by order of said district 
court having been admitted to bail in the sum of five thousand 
dollars, we, David H. Peery and Hyrum 8. Young, both residents 
and householders in the Territory of Utah, do hereby undertake 
that the above-named Lorenzo Snow will appear and answer the 
charge above named, in whatever court the same may be prosecuted, 
and will at all times hold himself amenable to the orders and process 
of this court, and, if the judgment of said district court shall be 

affirmed, willappear and render himself in execution of judg- 

LS ment, or, if he fail to perform either of these conditions, we 

will pay to the United States the sum of tive thousand dollars. 
LORENZO SNOW. [sKat. 
D. H. PEERY. SEAL. 
H. S. YOUNG. SEAL. 


Acknowledged before and approved by me this 16th day of Jan- 
uary, A. D. 1886. 
[SEAL. | A. C. EMERSON, Clerk. 


TERRITORY OF UTAH, | _.. 
County of Weber, if wide 
David H. Peery and Hyrum 8. Young being duly sworn, each 

for himself says: That he is a resident and householder in the 

Territory of Utah, and is worth the sum of five thousand dollars, 

the amount specified in the foregoing undertaking as the penalty 

thereof, over and above all his just debts and liabilities, exclusive of 
property exempt from execution. 
D. H. PEERY. 
H. S. YOUNG. 


Subscribed and sworn to before me this 16th day of January, A. 
D. 1886. 
[SEAL.] A. C. EMERSON, Clerk. 


Endorsed: No. 742. Approved and filed January 16,1886. A.C. 
Emerson, clerk. 
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Bill of Exceptions. 
(Title of court and cause.) 


This case came on for trial before the court and a jury duly im- 
panneled and sworn on the 4th day of January, 1886. 


SARAH SNow, a witness for the prosecution, testified : 


“Tam married; my husband is Lorenzo Snow; [| have 

19 been married to him forty years, and never divorced. He 

supported me in 1884. I was his wife during 1884. I did 

not look upon him as my husband in 1884. I don’t know whether 

he looked upon me as his wife. I can’t tell whether he recognized 

me as his wife in 1884. I lived in the old homestead in 1884, and 

have lived there over thirty vears. Lorenzo Snow provided for my 

support in 1884, and he provided for my home and all my wants. 

After we were married we lived as husband and wife, and that con- 
tinued till about fifteen years ago.” 

®. “What difference, if any, socially, was there in your marital 
relations in 1884 and fifteen years ago?” 

A. “ Well, he supported me and that is as near as I can tell. He 
might have called on me during the year 1884. I think he called 
to see my daughter when she was sick; I cannot remember how 
many times: perhaps two or three times. I mean two or three times 
during the whole of the year 1884. I lived on one corner of the 
block and he lived on the other corner. When the gates are left 
open it is in the same yard. In 1884 I lived and he lived in Box 
Elder county, Utah Territory. In 1884 he had seven wives, and 
their order is Adeline first, Sarah (myself ) second, Harriet third, 


Eleanor fourth, Mary fifth, Pheebe sixth, Minnie seventh. Char- 


lotte and Caroline are dead.” 
C‘ross-examined: 


“In 1884 I lived at the old homestead. I lived with defendant 
as his wife until fifteen years ago. I did not live with him as his 
wife in 1884. He did not sleep in my house or eat in it in 1884. 
One time he called to see my daughter, who was sick. His calls 
were made in the day time and he stayed perhaps five minutes. 
Fhere was no room kept in the house for defendant and he did not 
eccupy any room there in 1884. The daughter he called to see was 
his child as well as mine. He merely called to see how she was 
getting along. I think he called twice to see her. He did not sit 
down, stayed about three minutes one time and about five minutes 
the other time. He just merely called to see how she was getting 
along and to fetch her some medicine.” 


20 HARRIET SNow. a witness for the prosecution, testified : 
“T was married to Lorenzo Snow, in Nauvoo, in 1846, and have 
never been divorced. He was not my husband in 1884, according 


to the general term of husband; he did not live with me as a wife. 
He had arranged for my support and I drew it ascommon. In 
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1884 I looked upon him as my companion, the husband of my 
youth. He lived with me as my husband in my youth, but during 
the past few years has not—he don’t live with me as my husband. 
[ can’t recollect that I stated on the witness stand last Thursday 
that he was as much my husband to-day as ever, except that he 
don’t visit me as frequently as a few years ago, Or of making the 
substance of that statement. He was not as much my husband in 
1884 as he was in my younger days. He does not visit me asa 
husband visits his wife. There was as good deal of difference in 
our relations in 1884 and formerly; when I was young he lived 
with measa husband and I was raising him children, but in 1884 
my age liberated me from that duty. In 1854 the marriage relation 
did not continue as it was in my younger days. I was an old lady 
in 1884. I was not a married woman in 1884, according to your 
fuith ; according to mine, I was his companion. I was a married 
woman, according to my faith, in 1884. | call myself a married 
lady. I was sealed to the defendant for time and eternity. When 
a lady gets so that she cannot bear children, then she 1s released 
from some of her duties as a wife. [ mean that he 1s Iny CoMm- 
panion, but not husband. In 1884 I lived in my own home. 
Franklin Snow lived with me. No ladies lived with me. Eleanor 
and Sarah lived in different compartments of the same house. It 
is a main building with four wings, and is known as the old family 
homestead. In 1884, Sarah, Eleanor, and [ each lived there in her 
own home. Mary. lived in her own home about a couple of blocks 
off, and Phoebe and Adaline lived a couple of blocks down the 
street, in what is known as the Cotton Thomas house. Minnie 
lived, in 1884, in the brick house. I cannot tell positively that Mr. 
Snow visited or called on me during the year 1884. He might 

have come in—lI could not be positive as to that. Our rela- 
21 tions during that year were friendly—we met as friends, and 

he called as a friend. He did not dine with me, and I think 
he was not invited to the house during that year. I cannot 
say that I saw him dine with Eleanor or Sarah during the year 
1884. He was living on the other corner of the block on which the 
homestead stands. The block was fenced in during the year 1854. 
It was fenced in with a high fence part of the way, and part of the 
way with a picket fence. I might have seen Mr. Snow in 1884; he 
may have called on some business; I could not be positive. I have 
not seen any of the other wives visit lim in 1854. I cannot be 
positive that I have seen him in the old homestead during 1884. I 
think he was at home sometimes and away sometimes during that 
year. He is away a good deal, and I did not always know whether 


yg | 
he was home or away. 


Cross-examined : 
“I think the defendant did not eat in my housein 1884. I think 
| ate once in the same room with him; it was at the Big Tabernacle 
and there were several tables and a large number of people in the 
room. It was in May, 1884, and his seventieth birthday. Minnie 
and the whole family were there, and a houseful of people ate. I 
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ate at one of the tables and cannot say whether or not it was the 
same table at which he ate. He has not slept in my house in 1884, 
and I have not slept in any other house. I cannot say positively 
that he called at my house in 1884. He might have called at the 
door or something about the time of this supper; but I cannot say 
positively. I was invited to the supper some other way. As many 
as could convene weve invited to the supper in the ‘Tabernacle, and 
the supper was on the occasion of his seventieth birthday. The 
room is larger than this court-room and was full of people. No 
room was kept in my house for Mr. Snow in 1884, and he did not 
occupy any room there. No mail for him came to my house. His 
office was in the brick house in 1884, and Minnie Snow, and maybe 
a hired girl, lived there; and, according to the best of my knowledge, 
defendant lived there in Minnie’s house.” 


29 Redirect: 


“At the birthday party there were many neighbors and friends, 
outside of the Snow family.” 


ELEANOR SNow, a witness for the prosecution, testified : 

“ According to my religion I was a married woman in 1884, and 
my husband was Lorenzo Snow, and [ never was divorced from him. 
I was living in my house in 1884, and that is the house known as 
the old homestead. Harriet and Sarah also lived there in separate 
but adjoining compartments. I have been living there thirty—I 
guess thirty-five—years, and during this time the same ladies have 
lived there in the same house. There is a wing which Mary lived 
in before she moved to her place.” 

Q. “State if at any time prior to 1884 Mr. Snow and all the 
wives lived together in the old homestead.” 

Objected to by defendant as incompetent and irrelevant. 

Objection overruled, and defendant excepted. 


A. “ We lived just the same as we have done since. He lived 
over in the brick house in 1884, and before he moved to the brick 
house he lived in the old homestead, and he lived there about thirty 
years. When defendant lived in the old homestead Sarah, Harriet, 
and myself lived there. Minnie lived in a wing of the old home- 
stead. He moved away from the old homestead to the brick house 
about four years ago, and Minnie went with him. According to my 
religion, I recognized Mr. Snow as my husband in 1884. I don’t 
know what difference there was in our marital relations in 1884 and 
the earlier years of my life.” 

Q. “State if the main difference is in the fact that he does not 
visit you as frequently as he did in former years. ” 

A. Well, you know, he dida’t for a good many years; he has not 
lived with me for a good many years. I don’t remember whether 
during 1884 he ever called on me socially; he might have Just 
called. He did not dine with me in 1884. I cannot remember that 
I saw him dine in that house in 1884.” 
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(‘ross-examination : 


“T did not live with defendant as his wife during any part 
23 of the year 1884. He did not sleep or dine at my house that 
year. I have no recollection that he called that year, but he 
might have done so a few minutes. I do notremember now; if he 
called it was during the day. If he called in 1884 it was just to see 
the children and folks, for ten or fifteen minutes. There was no 
room kept in the house for him and he did not occupy any room 
there. None of his mail or business papers came there.” 


Redirect: 


“ Defendant fixed things years ago for our support, and this con- 
tinued during the year 1884.” 


By the Court: “Do you mean by not living with him as his wife 
merely that you have not been sexually intimate during that time?” 

A. “No, sir; that is not the only thing I mean by that. I mean 
that the only difference is in my manner of living. I have had 
my income for years. He did not live with me at all at any time 
during that year, either as husband or otherwise.” 


MINNIE SNow, a witness for the prosecution, testified : 


“T was married to Lorenzo Snow in 1871, and I presume he was 
my husband in 1884. I lived during 1884 in my house and Mr. 
Snow and my family lived with me. My family consists of three 
children, the oldest ten years and the youngest three months. | 
lived at the old homestead before moving into the brick house, and 
moved to the brick house in May, 1882. Mr. Snow was absent some 
of the time in 1884, but he was away so much that I could not tell 
how much. I should think he wasat home most of the time in 1884. 
I do not know that he went visiting in 1884; I don’t suppose he 
had much time for that. I did not see him visit among the neigh- 
bors or friends.” ; 


(‘ross-examined: 


“The defendant’s home in 1884 was at my house, the brick house, 
and I am not aware that he had any other home in Brigham 
24 City. I know he had not. He made that his exclusive home 
when he was in Brigham City. I would know when he was 

going out of town or anything of that sort.” 


Redirect : 

“He had an office in my house in 1854, and his mail came there, 
and he transacted most of his business there. The way I know 
when he is out of town I nearly always take him to the train, and 
when he comes home I go for him.” 

Mrs. Hutpa J. Snow, a witness for the prosecution, testified : 

“My husband is Lorenzo Snow, Jr., a son of the defendant, and I 


am u sister of Minnie Snow. In 1884 I was living two blocks south 
of the Co-op. in Brigham City. I saw defendant that year at my 
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house and at meeting. He wasalone. Icannot call to mind seeing 
him anywhere else. I visited with the family relatives that year, 
and visited at the old homestead. I cannot say that I met the de- 
fendant there in 1884. I saw hiin at the brick house every time I 
would go there, and never saw him at any of the other houses, or in 
company with any of the other wives. 1 know Sarah, Harriet, and 
Eleanor. They were known in the family and among the people as 


Mrs. Snows; so reputed.” 


FraNK H. Snow, a witness for the prosecution, testified : 


“T resided in Brigham City in 1884, and I am a son of Lorenzo : 
Snow. My mother’s name was Caroline, and I have been adopted ) 
by Harriet. I was at home during 1884, and saw Lorenzo Snow on 
the street, at the store, the meeting-house, and the reunion, which 
was a supper on the anniversary of his seventieth birthday. I live 
with Harriet Snow in the old homestead. I don’t recollect meeting 
my father there in 1884. He might visit there frequently and I not 
see him. I did not see him in company with any of his wives in 
1884 that I recollect. I might have seen him with Minnie going up 
to the meeting house or something of that kind. My place of busi- 
ness is one block from the brick house, and my home was at the old i 
homestead, Harriet Snow’s house. I take most of my meals there | 
and sleep there, and I do not recollect seeing him there in 1884.” ? - 

; 
: 
| 
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25 Lucius A. Snow, a witness for the prosecution, testified : 


“T am a son of Lorenzo Snow, and Harriet is my mother, and in 
| 1884 I resided on a farm about two miles north of Brigham City. 
4 I have seen defendant at various places in 1884—on the street, at 
the Co-op., passing down the street toward what is known as the 
| Cotton Thomas house, and I suppose at various other places. | 
id have not seen him at the old homestead in 1884, and there being a 
‘ wall around it I do not know that I would notice him if he was 
Hy there. I expect I have seen him in company with Minnie, but can- | 
not state positively. I saw him with Harriet, my mother, at my 
farm; he came out there with her. I do not know that I saw him ] 
in company with any of the wives in town. I did not see him rid- 
ing with any of them. I have not attended church. These ladies 
are every one of them his wives and are recognized as such—that is, t 
| 


ON > te SR 


generally known and recognized by all in the community. My 
father is about 72 years old, and he has varied business interests 
i there. When my father and mother come to the farm it was 
: - gome time in the afternoon. They came with my father’s sis- 
} 
| 


ter, and I believe Olsen was driving the team. My mother and | 
Aunt Eliza came down to the house. My father went on to the 
: farm which adjoins mine, and was gone perhaps an hour, and then 
Z he came to the house and escorted the ladies to the carriage and | 
A they went away. That is the only time in 1884 [I can designate as 
seeing my father with either of these women. In front of the old 
homestead the wall is about four feet high and a picket fence on oe 
a top. A person in the front yard could be seen from the street, ¢ 
2 but not if he was around behind the house. There is no wall 
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in front of the brick house. There is one on the west side, 
part of the way—there is a high wall or fence. I think the wall 
extends only part of the way. I think ‘it is an eight-acre block; 
would not be positive. It is not square. The old homestead is 
about twenty rods from the brick house, I should judge. The block 
is fenced around and there is a high fence between the old home- 
stead and brick house. The old wall is about seven feet high.” 


26 (Witness here explained, with permission of the court, as 
follows :) 

“] wish the jurors in this court to understand that Harriet 
Snow is as much my father’s wife as she ever was. Proving here 
that my father did not visit my mothera great deal in 1884, or that 
he has not eaten or slept there, makes no difference. I wish it un- 
derstood that neither I nor any of the family can testify to his eating 
a meal there unless specially invited, or that he slept there, or stayed 
over night, or was in her bed-room, and I warn you that the whole 
family of children cannot testify any different.” 


Mary Snow, a witness for the prosecution, testified : 


“ According to my religious belief I am married—and was mar- 
ried to defendant in 1857, and have had no divorce. In 1884 I 
lived in my own home, by myself—with my children—and had lived 
there eight years prior to 1884. Before then | lived in the old home- 
stead, and then, I think, there were five of us lived there, including 
myself. I moved about ten years ago and have been living there 
with my children ever since. During 1854 the defendant provided 
for my support.” 


Cross-examined: 


“The defendant did not sleep or eat in my house in 1884. He 
did not live with meat all. As I stated before, he called as any 
other gentleman friend and nothing more.” 


Dr. CARRINGTON, a witness for the prosecution, testified : 


“T lived in Brigham City in 1884, and knew Lorenzo Snow, and 
saw him at different times and places. I saw him with Aunt Sarah 
in Little Valley, at the house where I was attending his daughter. 
I saw him twice, at the house of Sarah, in the old homestead, in 
1884. I saw him there in the evening; don’t think he was there 
over five minutes. I rendered professional service for the family in 
1884, and the defendant, who is generally known as Apostle Snow, 
paid me. ‘These ladies (named in the indictment) were known as 
his wives, in Brigham City, in 1884.” ! 


Cross-examined : 


“T saw defendant twice at the old homestead, in 1884, just 
27 toward evening. He came there tosee his daughter, whom I 

was attending, and who had her skull fractured. ‘The first 
time he came while I was there [he] inquired about the condi- 
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tion of the patient, stayed about five minutes, and left. before I did, 
and was in my presence all the time. The other time he came in 
while I was there [he] inquired of me about the condition of his 
daughter, and I think I left him there on that occasion. It was in 
August and before dark. These were the only occasions I saw him 
there in 1884. I saw him at Little Valley with Sarah in 1884. | 
was called by his son, Lorenzo Snow, Jr., to go up in the evening to 
see his (defendant’s) daughter, who had met with an accident, and 
I met the defendant there. A team had run away, and his daugh- 
ter and two or three others were thrown to the ground and injured, 
and I found the father and mother there. This is the same case | 
have spoken of at Sarah’s house. ‘The patient was left at Little Val- 
ley two or three days, unable to get away. Except as I have named 
I did not see him in company with any of the inmates of the old 
homestead in 1884.” 
Redirect : 

“T saw him out riding onée in the evening of August 3d, 1884. 
He was going with his daughter from Little Valley home, and the 
father and mother were in the same conveyance.” 

Recross : 

“The daughter's injury was a fractured skull and was quite 
serious.” 

O.C. VANDERCOOK, a witness for the prosecution, testified : 


“Tam and was last November a U.S. deputy marshal, and had 
charge of the party that arrested the defendant in Brigham City. | 
found him in a brick house opposite the Co-op. It was perhaps fif- 
teen minutes after we demanded admission betes we were let in. 
We searched the house thoroughly, from the garret to the cellar and 
from cellar to garret. After a time I discovered a rip in the carpet 
and a trap door under the carpet. Mrs. Minnie Snow and some 

small children were in the house and we made inquiries of 
28 her. After a close search we discovered this trap door in the 

northwest corner of the room. There was an -Angora goat 
skin over the carpet and the carpet was ripped at the seam, and be- 
neath the ead was the trap door. Below we found a small com- 
partment and a door leading to another. I was certain he was in 
there, and called on him twice to give himself up, and on my second 
call he came out. I think this trap door led down to compartments 
beneath the surface of the ground.” 

C. J. Corey, a witness for the prosecution, testified: 

This witness gave to the jury a diagram of the block, fences, etc., and 
stated in substance that on account of the fences a person could pass 
from the brick house to the old homestead and not be visible the 
whole of the way from any point on the street. 
' The prosecution here rested. 


HARRIET SNow, a witness for the defendant, testified : 


“T heard the testimony of Lucius Snow in regard to the defend- - 
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ant, his sister Eliza, and I going in a carriage to Lucius’ farm in 
1884. ‘The carriage drove in front of my dwelling. Olsen was 
driving and the defendant and his sister were in the carriage. | 
got in and sat on the back seat with Eliza, and we went to Lucius’ 
farm, where Eliza and I got out and defendant and Olsen went on 
and came back in about an hour. Eliza and I then got in and rode 
home in the same way. I got out at my house and the others went 
on to the brick house. Eliza R. Snow is defendant’s sister. I do 
not remember riding with him any other time in 1884.” 


P. F. Mapsen, a witness for defendant, testified: 


“T reside in Brigham City, am probate judge of Box Elder county, 
‘and have been county recorder.” : 

The defendant here put in deeds from the defendant to each of 
the wives named in the indictment, conveying to each the premises 
occupied in 1884, and the old homestead was conveyed in separate 
parts to the several occupants. The deeds were dated and executed 
in 1874, most of them bearing a filing for record in that year, and 

the certificate of the recording of some was in 1874 and of 
29 others in 1882. ‘The witness identified the premises conveyed 

to each as the premises occupied by each separately in 1884. 
One of the deeds to Minnie for part of the brick house premises was 
made in 1879; a deed for another part in 1874. 


“My place of business is in the court-house. I live one block 
north and one west from the brick house, and I pass it in going to 
and returning from my place of business. In 1884 defendant’s home 
was at the brick house the whole of the year. I have called there 
quite frequently, and always found him at the brick house. I never 
went to the other houses in 1884 to see him. It was generally un- 
derstood that the brick house was the only home he had occupied 
for a number of years past. It has been the general repute that he 
lived there exclusively with Minnie. I know the old homestead 
premises. Originally the homestead premises were surrounded with 
a brick wall built about 26 years ago. I helped to haul the stone. 
[In making improvements part of it has been taken down and other 
parts are dilapidated and partly fallen down. Front of the old home- 
stead the fence is partly rock and partly picket fence; any one pass- 
ing can readily see inside; front of the brick house is a picket fence, 
and one can see in.” 

Cross-examined : 

“These ladies who have testified were known as his wives in 1884, 
including Harriet, Sarah, Eleanor, Mary, and Minnie, and they were 
so known in the community. Defendant had an office in the briek 
house, and my transactions with him were both of a business and 
social nature. Defendant lived in the old homestead before he moved 
to the brick house.” 

Q. “Who lived there with him ?” 

Objected to. Objection overruled, and defendant excepted. 


20 LORENZO SNOW V8. THE UNITED STATES. 


A. “His different wives lived there. He moved in 1880 or 1881, 
I think, and they lived there until then. In giving the repute that 
he lived exclusively at the brick house I refer to the repute of the 
general public, the community, and not one class: I do not know 
that I can give you the name of any Gentile or othe? person 
30 who has spoken of it. I understand by repute that it is the 
general public acceptance as a general thing, but I could not 

name a single person who has said it.” 


Redirect : 


“T could not name one person who has told me Grover Cleveland 
is President of the United States.” 


H. E. BowrinG, sworn for the defense, testified : 


“T live in Brigham City, know the defendant, and live about two 
blocks west of his home, and my place of business is on the north- 
east eorner of the block on which Mr. Snow lives. I passed the 
house of defendant in 1884 every day that I was in town, and his 
home during that year was in the brick house where Minnie Snow 
lives. I did not see him at any of the other houses. I saw him at 
the brick house frequently. The general repute was that he lived 
with but one wife, Mrs. Minnie.” 


Cross-examined: 


“T have always understood Adeline is defendant’s first wife. She 
lived about two blocks north of the corner of my residence. He has 
not been divorced from her that I have heard of, and I presume she 
was his wife in 1884, and Sarah, Mary, Pheebe, Eleanor, and Minnie 
were reputed to be his wives in 1884. I did not, in 1884, see him 
visit any of these other wives or at the house of either. I have seen 
him pass by the houses on the street. By the repute that be was 
living with only one I mean the repute of the general public. I 
could name several who have spoken of it—my wife for one party, 
and Mr. Booth, who is a Gentile. I probably saw Adeline two or 
three times in 1884 in her house; her daughter was with her. I am 
acquainted with the ground floor of the brick house. I never was 
under the ground floor.” 


There was evidence tending to show that defendant supported all 
the women named in the indictment as wives during the year 1884, 
including Adeline. 

The defendant rested, and no further or other evidence was given. 

The defendant, by counsel, requested the court to instruet the jury 
as follows: 

1. The defendant should be acquitted unless you find it is proven 

by the evidence before you beyond a reasonable doubt that he 
O1 has cohabited with more than one of the women named in 
the indictment some part of the time in the year 1884. 

2. The term “cohabit” means “live with” or “dwell with,” and 
in the act under which the defendant is indicted it means “to live 
with as wives.” 
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3. To constitute cohabitation there must be such a frequency or 
regularity and manner of association of a man and woman as to 
amount to a “living together,” and distinguish the association from 
mere visits, and so long as there is not a living. together occasional 
visits do not amount to cohabitation. 

4. The defendant, though living with one wife, could lawfully visit 
another and her children at reasonable times and for lawful purposes, 
and the purpose of inquiring concerning the health and welfare of such 
other wife and his children by her, of providing for their support and 
the education, employment, and business of the children would be 
lawful. He is not required by law to break off friendly relations 
with any of his wives, and may attend friendly or social or religious 
meetings at their houses, and he may with them visit at the house 
of mutual friends or relatives, if the meeting is in good faith for 
such visits only. 

5. Having more than one wife and claiming and introducing 
more than one woman as wives do not const itute the offense charged ; 
you must find, to justify a conviction, that he has lived with more 
than one within the time named in the indictment. 

6. The law assumes the defendant innocent until he is proven 
guilty beyond a reasonable doubt, and his guilt or innocence is to 
be determined by you, and what others or the public nay have be- 
lieved, or had reason to believe from his manner of living, is not the 
issue; but you are to say froin the evidence whether or not he did, 
in fact, live with more than one woman, as charged. 

Each of these instructions was refused, and to the refusal to give 


each the defendant excepted. : 
he court instructed the jury as follows: 
o2 “ GENTLEMEN OF THE JuRY.: This case is a prosecution for 


an alleged misdemeanor. It is charged that the defendant, 
on January Ist, 1884, in the county of Box Elder, in this district 
and Territory, and on divers other days and times thereafter, and 
continuously between said first day of January, 15584, and the thirty- 
first day of December, 1584, did then and there unlawfully live and 
cohabit with more than one woman, to wit, with Adeline Snow, 
Sarah Snow, Harriet Snow, Eleanor Snow, Mary H. Snow, Phebe 
W. Snow, and Minnie Jensen Snow, and during all the period afore- 
said, at the county aforesaid, he, the said Lorenzo Snow, did unlkaw- 
fully claim, live and cohabit with all of said women as his wives. 
“Tf you believe from the evidence, gentlemen of the jury, beyond 
a reasonable doubt, that the defendant cohabited with the women 
named, or any two of them, as wives, and that he held the women, 
or any two of them, out to the world as wives by his language or 
his conduct, or both, vou should find him guilty. It is-not neces- 
sary that the evidence should show that the defendant and_ these 
women, or either of them, occupied the same bed or slept in the 
same room; neither is it necessary that the evidence should show 
that within the time mentioned in the indictment the defendant 
had sexual intercourse with either of them. The phrase “cohabit 
with more than one woman,” used in the statute, means to live with 
as wives. The offense of cohabitation is complete when a man, to 
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all outward appearances, is living or associating with two or more 
women as wives. Of course the defendant might visit his children 
by the various women; he may make directions regarding their 
welfare; he may meet the women on terms of social equality; but if 
he associates or lives with the women, or any two of them, as a hus- 
band with bis wife, he is guilty. The Supreme Court of the United 
States, in construing the Edmunds act, says: That the statute ‘seeks 
not only to punish bigamy and polygamy when direct proof of the 


existence of those relations can be made, but to prevent a man = 
from flaunting in the face of the world the ostentation and Y 
33 opportunities of a bigamous household, with all the outward 


appearances of the continuance of the same relations which 
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existed before the act was passed.’ 

“Before you can find the defendant guilty vou must be satisfied 
beyond a reasonable doubt that he has cohabited with two or more 
of the women named during the time or a portion of the time named 
in the indictment, to wit, between the first day of January, 1584, and 
the thirty-first day of December, 1554. 

“The evidence introduced as to what occurred prior to the time 

named in the indictment is before you for your consideration, as 
tending to throw light upon the relations of the parties within the 
time charged. If there is evidence that the defendant had married 
the women, had been living with them as his wives before the time 
named in the indictment, it may be considered by you as tending to | Men 
throw light upon the relations of the parties within the time charged. 
[f there is evidence that the defendant had married the women, had 
been living with them as his wives before the time mentioned in the 
indictment, it may be considered by the jury as adding weight to 
any circumstances proven, pointing to unlawful cohabitation during 
the time the offense is charged. 

vat you find, beyond a reasonable boubt, that the defendant had 
during the year 1884, a legal wife living in Brigham City, Box El- 
der county, Utah Territory, from whom he was undivorced, that he 
recognized her as his wife, held her out as such and contributed to 
her support as such wife, and that during that year ke lived in the 
same house with the woman Minnie, recognizing her as his wife, as- 
sociated with her as such, and supported and held her out as a wife, 


then the offense of unlawful cohabitation is complete and you will . 
find the defendant guilty. The legal wife in this case is the woman 
whom the defendant first married. | 


The law presumes the defendant innocent until proven guilty be- 
yond a reasonable doubt. <A reasonable doubt is a doubt which has 
some reason for its basis; 1t does not mean a doubt from mere 


34 caprice or groundless conjecture; it 1s such a doubt as a jury | 

are able to give a reason for. If, after a careful and impartial 

consideration of all the evidence in the case, you can say and feel ) 

that you have an abiding cotiviction of the guilt of the defendant, i 

) and are fully satisfied of the truth of the charge, then you are satis- ; 

| fied beyond a reasonable doubt. X 
| “You must accept the law as given you by the courtas final. You 


are not judges of the law. You will not consider what counsel on. 
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either side have said regarding the law of the case, except so far as 
it is borne out by the charge of the court. It 1s not the province of 
counse] to discuss the law toa jury. You will remember your oaths, 
and try this case upon the evidence given you from the witness stand 
and the law as expounded by the court. 

“You are the sole judges of the credibility of the witnesses, the 
weight of the evidence and of the facts. If you find the defendant 
cuilty, you will say in your verdict: ‘ We, the jury, find the defend- 
ant guilty in manner and form charged in the indictment.’ If vou 
find the defendant not guilty, you will say: ‘ We, the jury, find the 
defendant not guilty.’ ’ ; 

The defendant excepted to the charge to the jury as follows—to that 
part in these words: 

“The offense of cohabitation is complete when a man, to all out- 
ward appearance, is living or associating with two or more women 
as wives.” 

To that part in these words: 

“Of course the defendant might visit his children by the various 


women ; he may make directions regarding their welfare; he may 


t 


meet the women on terms of social equality; but if he associates or 
lives with the women, or any two of them, as a husband with a wife, 
he is guilty.” 

To that part in these words: 

“The Supreme Court of the United States, in construing the Ed- 

munds act, says that ‘the statute seeks not only Lo punish 
35 bigamy and polygamy when direct proof of the existence of 

those relations can be made, but to prevent a man from flaunt- 
ing in the face of the world the ostentation and opportunities of a 
bigamous household with all the outward appearances of the con- 
tinuance of the same relations which existed before the act was 
passed.” 

To that part in these words: 

“The evidence introduced as to what occurred prior to the time 
named in the indictment is before you for your consideration ‘as 
tending to throw light upon the relations of the parties within the 
time charged. If there is evidence that the defendant had married 
the women, had been living with them as his wives before the time 
named in the indictment, it may be considered by you as tending to 
throw light upon the relations of the parties within the time charged 
If there is evidence that the defendant had married the women, had 
been living with them as his wives before the time mentioned in the 
indictment, it may be considered by the jury as adding weight to 
any circumstance proven pointing to unlawful cohabitation during 
the time the offense is charged.” : 

To that part of the charge in these words: 

“If you find beyond a reasonable doubt that the defendant had, 
during the year 1884, a legai wife living in Brigham City, Box Elder 
county, Utah Territory, from whom be was undivorced, that he ree- 
ognized her as his wife, held her out as such, and contributed to her 
support as such wife, and that during the same year he lived in the 
same house with the woman Minnie, recognizing her as his wife, 
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‘ 
associated with her as such, and supported and held her out asa “gt 
; wife, then the offense of unlawful cohabitation is complete, and you 
will find the defendant guilty. The legal wife in this case is the 
woman whom the defendant first married.” 
The foregoing bill of exceptions is full and correct, and the same 
is hereby settled. 
Dated January 21, 1885. 
ORLANDO W. POWERS, 
Judge First District Court. me 
Filed Jan’y 22d, 1886. , 
A. C. EMERSON, Clerk. : 
36 We certify, and it is stipulated and agreed, that the forego- : 
ing is a full, true, and correct transcript in this case. : 


W. H. DICKSON, 
U. 8S. District Attorney. 
FS. RICHARDS & : 
BENNETT, H. & K.., 
Attorneys for Appellant. 
JNO. WILLIAMS, r 
Of Counsel. 
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THE Unitep States, Respondent, } 

US. -From Ist Dist. No. 748. 
LORENZO SNow, Appellant. 

This cause coming on regularly for hearing was argued by R. 
Harkness and F. 8S. Richards for appellant, W. H. Dickson for re- 
spondent, submitted, and taken under advisement. 

SATURDAY, Kebruary 3th. A. D. LSS6H. 

A session of the supreme court of Utah Territory was held this 
day, beginning at 2 o'clock p. m., pursuant to adjournment. 

Present and presiding, the Hon. C. 8. Zane, chief justice; present 


also the Hon. J. 8. Boreman, associate justice, and the Hon. O. W. ” 
Powers, associate justice; the clerk, marshal, and members of the | 
bar. Court was duly opened. ; 
*~ x bs - i a * { 
Tue Unirep Srates, Respondent, 7 
US. + From Ist Dist. No. 748. | 
Lorenzo Snow, Appellant. J 


This cause having been heretofore argued and submitted 

38 and the court being sufficiently advised thereupon, it is now 

here considered, ordered, and adjudged, Zane, C. J., dissent- 

ing, that the judgment of the district court therein be, and it is 
hereby, affirmed. 
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Theretpon, on application of counsel of appellant, it is ordered 
that remittitur be stayed for thirty days. 
ov Opinion. 
Indictment for 1884. 


In the Supreme Court of the Territory of Utah. January Term, 


LSS6. 
Unirep States oF AMERICA, Respondent, ) 
| Us. - No. 743 on the District 
LORENZO Snow, Appellant. Court Docket. 


Appeal from the first district. 
BorREMAN, justice, delivered the opinion of the court: 


On the 5th day of December, 1885, three indictments were found 
by the same grand jury against the appellant for the crime of un- 
lawful cohabitation. One was for having committed the offense in 
1883, one for having committed it in 1884, and the other in 1885. 
The alleged cohabitation in each case is with the same women, and 
the indictments are alike except as to the time the offense is alleged 
to have been committed. 

Demurrers covering the same points were filed and overruled in 
all of the cases. The indictment for 1885 was first tried, then the 
one for 1884, and lastly the one for 1883. Motions for new trial 
were made in all, and, being denied, judgments were, on the 16th 
day of January, 1886, entered, sentencing the appellant, in each 
case respectively, to imprisonment in the penitentiary and to pay a 
fine and the costs. 

The appellant has brought the cases to this court on appeals from 
the orders overruling the motions for new trial and from the re- 
spective judgments. 

The case we are now called upon to consider is the middle one— 
the one for 1884. 

A material ground urged by the appellant for a reversal of the 
decision of the court below is that the verdict was contrary to the 
evidence. 

It is now a part of the history of this Territory that in cases of 
this character nearly all of the witnesses upon whom the Govern- 
ment has to depend to make out its case are unwilling witnesses. 
They are generally members of the different households of the de- 
fendant, under his influence, and also subject to a pewerful church 
pressure to compel them to shield the accused. 

The Supreme Court of the United States, when speaking of the 
object of the whole statute—the Edmunds act—in the case of Can- 
non vs. United States (not yet reported), says: “It refers wholly to 
the relation between man and woman, founded on the existence of 
actual marriages, or on the holding out of their existence.” 

Again, in speaking more particularly of section 3 of the act, the 
Court says: “ It is the practice of unlawful cohabitation with more 
than one woman that is aimed at—a cohabitation classed with po- 
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lygamy and having its outward semblance. It is not on the one hand 
meretriclous unmarital intercourse with more than one woman. 
General legislation as to lewd practices is left to the territorial 
government. Nor, on the other hand, does the statute pry into the 
intimacies of the marriage relation. But it seeks not only to pun- 
ish bigamy and polygamy, when direct proof of the existence of 
those relations can be made, but to prevent a man from flaunting in 
the face of the world the ostentation and opportunities of a bigamous house- 
hold, with all the outward appearances of the continuance of the same re- 
lations which existed before the act was passed, and without reference to 
what may occur in the privacy of those relations.” 

From the language quoted, especially the words we have itali- 
cized, show that the highest court of the land—the court of last re- 
sort—holds that bigamy or polygamy is the marrying of two or 
more women, and that cohabitation is the pretending or making 
show to the outside world of keeping up the polygamous or biga- 
mous relations. ‘The sections of the statute in regard to polygamy 


and bigamy aré aimed directly at the destruction of that relation, ’ 


and the section in regard to unlawful cohabitation is aimed directly 
at the destruction of the very pretense—the “outward semblance” 
cf that relation. The purpose of the whole statute is thus to destroy 
polygamy and the evils attendant thereon, and to confine his mari- 
tal relations to a man’s first and only legal wife. When we have 
reached the object of the law we must interpret the words of the 
statute to effect the object if it.can be reasonably done. 

The term cohabitation in the statute means, in general terms, the 
dwelling or living together as man and wife. It does not necessa- 
rily mean to live in the same house; the word house is not used in 
the definition of it. he man and the woman may dwell or live 
together in an open field, or on a railroad train, or in the same 
house. ‘They are to be conveniently situated as to each other and 
to act in regard to each other in such a manner as to lead the world 
to believe that the bigamous relationship exists between them. In 
these polygamous relations there never is and cannot be that inti- 
mate association and habitual attention given by the man to the 
various women as exist between a husband and his wife in the 
monogamic state. Consequently, in the very nature of things, 
the proof of cohabitation cannot be made as clear as in the case of a 
monogamic marriage, simply because the facts of which proof is 
made do not asabundantly exist. In the case under consideration we 


find a state of affairs which, by the facts developed in this class of 


trials, is coming to be well known to have a common existence in 
this Territory. The wife of a man’s youth and all the other women 
with whom he has lived as husband, more or less of the time, and 


who have reared children to him,are, as they grow old, pushed off 
- to lead a more lonely fife, and the principal attention of the man is 


given to the youngest and most favored of his women. It is the 
natural result of a system founded in sensualism and is the same 
here as in every other country where polygamy or any other system 
exists to shield the lust of men. 

The man who stands at the head of the various households as 
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shown forth in this case withdrew himself apparently fora large part 
of his time from his old wife and took up his chief quarters near his 
youngest woman, yet he kept his various households all conveniently 
near him and took general care and oversight of affairs. He sup- 
ported these women and supplied their wants. The old homestead 
of the appellant was vecupied by him and his first wife, Adeline, and 
au number of his polygamous women for over thirty years. But in 
1S82—a year and a half before this indictment is found—he took 
himself and his youngest woman, Minnie, and made his headquar- 
ters in another building close by, on the same block—and, to use 
the language of Sarah, “ when the gates were left open it is in the 
same yard.” A large part of the block is surrounded by a high 
fence, and there is but one other house on the block. 

Adeline and Phebe reside in a house two blocks ott, a house fur- 
nished to them by appellant—not as women, but as wives. Mary 
lives in another part of the village. Sarah, Harriet, and Eleanor 
still remain at the old homestead. Appellant keeps up all these 
various establishments. All of the women (except Mary) lived with 
him in the old homestead until May, 18S82—six women in one house 
—and after he went out with Minnie, in 1882, the presumption is 

that all of the other women remained in the old homestead— 
40) at least there is no evidence of their having moved out—until 

in 1854 we find from the evidence that Adeline and Phebe 
were living in another house. Whether they moved there in 1884 
or prior to it does not appear. Adeline appears from the evidence 
in this case to have been the first wife—there being no evidence 
that she and another were married to appellantat the same time, 
thus nullifying the marriage, and as each case has to be settled by 


the facts as they appear in it, we conclude, so far as this case is con- 


cerned, that Adelaide is the first and only legal wife of the appel- 
lant. 

If » man has a wife, a lawful wife, the strong presumption is that 
he lives and cobabits with her. This presumption is so strong that 
in some instances he is not permitted to deny access, and we do not 
know but that such should be the rule in this class of cases. We 
have at least a very strong presumption that appellant cohabited 
with Adeline. This presumption, no doubt, had an influence, and 
properly so, with the jury. With this presumption as the starting 
point, it would require a very slight detail of facts to show that the 
appellant was cohabiting with Adeline, holding her out to the world 
as his wife. He furnished her a home, he gave her support, he lived 
continually in the same house with her certainly until May, 1882, 
and probably down into the year 1884, in which he is charged with 
cohabiting with her in connection with the other women. 

A party was given in 1884 in honor of his 70th birthday, in the 
tabernacle of the village where he and his polygamous household 
were located. One witness says that “many neighbors and friends 
outside of the Snow family” were there. Irom the context we take 
it that by the “ Snow family” is meant various polygamous house- 
holds of appellant combined, and that all of the “Snow family ” 
were there, inciuding all these women and their children, and espe- 
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cially should it naturally be inferred that, above all others, Adeline 
was there. The same witness says that “ Minnie and the whole fam- 
ily” were there. No other “ family” than the Snow family has been 
spoken of, and no doubt by the “whole family ” the witness Harriet 
included herself and the other women. The appellant was there 
and his whole family, as one tamily, and some neighbors in addi- 
tion. “There were several tables:” “a house full of people ate;”’ 
they were all in one large room eating and: otherwise sociably cele- 
brating his 70th birthday. Here we see him with all bis polyga- 
mous households, with all these women coming together as his wives 
to celebrate the birthday of him who claimed them all as his wives. 
If any of them had been absent the witnesses would not have said 
that the “whole family ” and many “ beside the Snow family ” were 
there. We think there is no other conclusion. Add to this treating 
of these women as wives the fact that Adeline and the other women 
went by his name—she and each of the others were known as “ Mrs. 
Snow ;” that he recognized her and the others as wives; supported 
them “as wives;” that they were all recognized in the family and 
out of it and in the whole commuuity as his wives, and we think 
the jury were fully justified in cone ‘luding that he lived and cohab- 
ited with Adeline, his first wife. | 

Sarah says, in her testimony, that she herself was married to ap- 
pellant many years ago, and has never been divorced; that appel- 
lant supported her in 1884; that she Irved at theold homestead and 
had lived there over thirty years; that appellant provided for all 
her wants; that he might have called on her; that he called, per- 
haps, two or three times to see his and her sick daughter,and brought 
medicine. She does not admit and she does not deny that he visited 
her house, but says that she did not live with him as his wife; that 
he did not eat or sleep there in 1884; that she kept no room for 
him and he did not occupy a room there. 

Another witness, Dr. Carrington, says that in 1584 he saw appel 
lant with Sarah in Little Valley, at the house where he was attend- 
ing their daughter, who was injured by an accident. He also saw 
appellant at Sarah’s home, the old homestead, in town—in Brigham 
City ; that the appellant was the one who paid him for his services 
in attending the sick daughter; that these women were all known 
in Brigham City in 1884 as appellant’s wives; that the first time 
he saw appellant at Sarah’s house the appellant left before he did, 
but the next time he went away leaving the appellant there. Dr. 
Carrington also says that he saw appellant and Sarah out riding in 
the same conveyance in August, 1884, going with their little daughter 
from Little Valley. The appellant must have remained in Little 
Valley with Sarah, looking after their sick daughter, two or three 
days—for appellant was at the house in the v: alley Vv when the doctor 
went there—the child was kept there two or three d: 1ys—and then 
appellant i is seen with Sarah taking the child away. Sarah, no doubt, 
was In 1884 at the birthday party spoke n of—as also the other women. 
Taking these facts in connection with the facts of recognition by him 
and all the family and the community of Sarah as w ell as the others 
as his wives would seem sufficient to justify the jury in concluding 
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that during 1884 the appellant cohabited with Sarah. It was not 
necessary that she or any other of these women should “ keep a room ” 
for him. He was not far away from any of them. He was in the 
same village and none of them more than two blocks from him. It 
were possible for him to withdraw himself from his first wife and 
from the old homestead, and take up his headquarters in the center 
of a block, and do his eating and sleeping there, and from such head- 
quarters give out his general orders and essay wherever he chose to 
do so to visit amongst his various households, and the world would 
have no knowledge of hisdoings. All the opportunties of the marital 
relations with these women would be open to him, and the whole 
community are his friends and approve the polygamie system, and 
have no wisli to look too closely into the precise course of conduct 
he is or might be pursuing toward or with his numerous wives and 
their households. We say the whole community from the fact that 
all of these Mormon villages are thus friendly to the polygamists 
and to the system itself. ‘This is a well-known faet, too notorious to 
be denied. Would not a man so living be cohabiting with all the 
women he was thus maintaining and supporting and holding out as 
wives? We think the conclusion is inevitable that he would. He 
could be the head of each and all of these diverse establishments and 
they would be all one “Snow family.” 

Butthere were other women besides Adeline and Sarah to be visited 
and looked after.. As these two were old and stricken in years and 
had lost their charms for him measurably, tie betakes himself to his 
newest and last woman whom he had gathered to his fold. Minnie 
wus the last one to whom be was married. She testified that in 1884 
appellant made his home with her, that he ate there and slept there, 
and that she had three children by him, the youngest being but 
three months old when the trial took place; that he supported her; 
that his office was at her house and his mail was received there, and 
that he transacted most of his business there. But all of his time 
and attention could not be given to Minnie and Sarah and Adeline; 
there were others, and among them Harriet, whom he had married 
‘nearly forty years ago at Nauvoo, and she and appellant had never 
been divorced. She could not tell postively that he visited her in 
1884 (this confining of the testimony to the year 1884 seems to have 
thrown the memories of some of the witnesses clear out of reckoning 
—they could not separate 1884 from the other years and confine 
themselves to it.) She says that appellant might have come in dur- 
ing 1884; she could not be positive as to that; they met as friends 
and he called as a‘friend. She resides at the old homestead; that 
she was at his birthday party before spoken of. 

Lucius Snow, a son of the appellant and Harriet, saw him in 1884, 
with Harriet, at the farm, two miles out of town; that appellant 
brought her out there and took her away. 

The-evidence is that he supported her, recognized her as wife, 
and she was so recognized by the family and community and by 
him. . 

Eleanor was another of these women to whom he had been mar- 
ried, whom he recognized and supported as such. She resides at 
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the old homestead—has lived there 35 years; that he might have 
called on her socially in 1884—the witnesses generally seem to think 
he might have called on them. The presumption Is that be did 


call—generally on them—as par and parcel of his general super- 
intending care over them. But Harriet says he did not dine or sleep 
at her house in 1884; that if he did cail 1t was tosee the children. 
She was known by all as one of his wives. 

Marv Was another Ol his polygamie women. She Was married LO 
him thirty years ago —that she used to live at the old homestead, 
) uoo and Hnow lives by herself, 


but removed from there eight years 
with her children. and has so lived since she moved from the old 


homestead. Appellant provides for all her wants; he did not eat or 


in JSS4, but he ealled as any other. gentleman 


sleep in her house i } 
friend and nothing more \ll of these women were recognized by 
him and the | ublic as nis Wive ~* He seems to probably have called 
a goodly number of times on these diflerent women in 1554. -We 
have the right to infer that he was looking after the interests of these 


various households as any man looks after his household. We are 


not told what he said on these visits but the natural conclusion is 
that the talks had regard to family matters which he was looking 
aiter and Lhbat no doubt caused ils VIsIts. Besides, his calling may 


not have been as frequent as in other years, simply because he was 
out of town a large part of the vear and had too many women LO 
allow any great attention to any except a favorite. 

The jury, In ascertaining whether the appellant was guilty or not, 
had the right to take into consideration his concealment at the time 
of arrest and also the manner of concealment 

Krom all the facts shown we do not think the verdict could have 
been otherwise, and we do not think it 1s contrary to the evidence 

The evidence that he cohabitated with Adeline, Sarah, and Minnie 
1S stronger than the evidence as to the other women: vet there is 
evidence also in regard LO these others. If the Case be deemed One 
of conflict of evidence,we are not authorized to reverse on the ground 
of insufficiency of the evidence. 

The People vs. Forsythe , 65 Cal., 101. 


} 


In reaching the conclusion we have in regard to the sufficiency 
of the evidence, we have endeavored to carry out what we believed, 
and what the United States Supreme Court Says, is the object of the 
Kdinunds act. If polygamy be the marrying of more women than 
one and unlawful cohabitation is the outward semblance—the pre- 
tending to be in polygamy—the holding out of more than one 
woman as wife and flaunting all the opportunites of a polygamous 
household in the face of the world, then this case is clearly made 
out, but it is otherwise if a living, staying, dwelling, eating, sleeping, 
and lodging in each house must be shown by direct proof, and the 
law fails in its object, and it will be a vain and a fruitless effort to de- 
stroy the outward semblance of pologamy—the ostentatious display 
of the polygamic relation—without additional legislation. The 
shrewd and cunning polygamist can easily evade the law as it stands 


without an Interpretation. 
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lt is further urged that the court erred in its charge to the jury 
in giving the following instruction, viz: “If you find beyond a 
reasonable doubt that the defendant had, during the year ISS4, a 
legal wife living in Brigham City, Box Elder county, Utah Territory, 
from whom he was undivoreed, that he recognized her as his wife, 
held her out as such, and contributed to her support as such wife, 
and that during the same year he lived in the same house with the 
woman Minnie, recognizing her as his wife, associated with her as 
such, and supported and held her out as a wife, then the offense of 
unlawful cohabitation is complete and you will find the defendant 
guilty. ‘The legal wife in this case is the one whom the defendant 
first married.” 

lt is claimed that this instruction took the case from the jury— 
that it told the jury to convict without any proof of the “ living to- 
gether.” It is said that if there was a presumption of fact the jury 
shoul | have been told, that they might from the evidence draw the 
conclusion of fact, but that the jury should not have been told as a 
matter of law to convict. We are referred to two cases to support 
this position. The case of the People vs. Walden (51 Cal., 588), cited 
y the appellant, was an election case, and the d fondant was charged 
with havi lng changed the ballots. He had a key said to fit the lock 

the place where the ballots had been deposited. The court 
charged the jury that the possession of the ke V une x plained raised 
are asonable presumption that defendant had the key for the pur- 
pose of using it to open that lock. It was the courtand not the jury 
presuming one fact from another, and the court said it was charg- 
ing the jury “with respect to matter of fact,” In contravention of the 
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State constitution. and Was held wrong ‘The court below Wn that 
case invaded thi province of the jury, telling them that if they 
found one fact they were to presume another ne Cessary fact to exist. 
Nothing of the kind up pe urs 1n the case al bar. Here the court tells 
th jury that 11 they find certain facts to exist those facts are enough 
LO mak the proot of the otfense may > rhe te al 1d they should convict. 

The case of the State vs. Geyser (52 Cal., 515); was In regard to 
abandonment of a mining claim ; ae the court told the jury that 

they found certain facts they were authorized to find a certain 
other act —the fact of abandonment. The question of abandon- 
ment was one of the facts—the ultimate facts that had to be found 
by the jury—upon which to base their verdict. It was probably 
improper for a court to tell the jury to presume from one of those 
facts that anotherexists. But that would be very different from tell- 
lng the jury that certain facts when found complet » the }) roof of the 
crime charg red. One of the facts nec Ssa ry to make out the oltfense 
was nota uthorized to be drawn from the existence of another fact 
which had been proved, but all together make out the crime charged. 

The form of the instruction Is not unusual! 

State vs. Levijue, 17 Nev., 435. 
Miles vs. State, 14 Tex. App., 1b 


The material point about such an instruction is whether the 
facts detailed by the court would: make the offense complete. In 
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the first language we quoted from the Supreme Court of the 
United States, in Cannon vs. United States, the idea 1s conveyed 
that the “holding out” of marriage was the gist of the offense. 
With the opinion in that ease before it, the lower court would very 
naturally follow in the same line of reasoning by giving the instrue- 
tion now objected to. The holding out of these women is shown by 
the appellant having married them all and not dissolved such rela- 
tion; that he supports them as his wives, not as women only; that 
he associates with them and he declares them to be his wives: that 
he visits them, looks after each, takes them out riding, stops with 
them in the country, takes oversight of each family and keeps them 
in houses easy of access, and where his visits would attract no atten- 
tion, allowing them to be known as his wives and to go by his name 
in the community, together with the strong presumption in favor of 
the first wife. His intention is based upon such facts, and, like every 
other instruction in any case, it 1s Intended to suit the facts proven. 

The instruction, therefore, was not erroneous when it told the jury, 
in effect, that the proof as to Adeline was sufficient if they found 
that she was the first wife and had never been divorced from him; 
that he recognized her as his wife, held her out as such, and con- 
tributed to her support as such wife. 

The appellant assigns also as error the sustaining of the de- 
murrer to his plea of former conviction. This is probably the most 
Important point in the case, and, asapplied to an indictment of this 
character, one upon which there is not an abundance of authority 

either for or against it. , 
4] This indictment is for the year 1884. In addition to the 

plea of not guilty, the appellant entered a plea of former con- 
viction in the case, covering the year 1885,1in bar of this action. 
To this plea of former conviction the Government demurred, and 
the demurrer was sustained: In assigning this action of the court 
as error, the appellant cited several authorities. The case of Stur- 
gis vs. Spoflord (45 N. Y., 446), cited by him, was an action to recover 
certain penalties for a violation of the following statute of the State 
of New York, viz: “All persons employing a person to act as pilot 
not holding a license under this act or under the laws of the State 


of New Jersey shal] fo) felt and pay to the board of commissioners of 


pilots the sum of $100.” By this statute the offense consists in the 
employment, and not in the piloting of ship or other vessels. 

The case of Fisher vs. N. Y. and H. R’y (46 N. Y., 644) is some- 
what more similar to the case at bar. A statute of New York pro- 
vided that any railroad company which should ask and receive a 
greater rate of fare than that allowed by law should forfeit $50, which 
suiln might be recovered, together with the excess so received, by the 


party paying the same. 

The plaintiff in that action had taken passage for a very short. dis- 
tance on the road of the defendant’s company. and repeated his pas- 
sage 26 times, and paid 54 cents for each of the passages. These 34 
cents were in excess of what the law allowed. The plaintiff made 
such passages solely with the view of getting the penalty. The 
plaintiff did not bring a separate suit for each passage, but waited 
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until he had made 26, and then in one action sued for the penalty 
on each of the passages. The court said that the $50 was not in- 
tended as a satisfaction for the injury, but to enable the party de- 
frauded to prosecute his case in court and to pay the expense of suit; 
that a construction permitting the penalties for a number of infrac- 
tions of the law to be united and all the penalties be recovered would 
not be favored; that it would defeat the object of the law, which was 
to suppress the extortion by prompt prosecutions. Besides, the plain- 
tiff in that case frankly admitted that he had abandoned other busi- 
ness and mede those short trips In order to get the penalties. By 
uniting them in one suit he could avoid the expense of more than 
one suit. ‘The court said that the penalty was intended to be sufh- 
clent to cover. the ex pense of one suit, and not to bea profit to the 
party, and as he had made but one suit he was entitled to but one 
penalty. 

The case of the State vs. Commissioners (2 Murphy, 371), cited in 
5 Parker’s Cr. R., 72, was a case where the commissioners were re- 
quired to keep the streets in order. It was sought to indict them 
for each of a variety of streets which were out of repair, but the 
court said: “The defendants are bound to k ep all the streets in re- 
pair, and are liable fur indictment for every neglect of their duty, 
but if more than one street is out of repair at the same time this does 
not multiply the offenses.” That case might be analogous to the 
present one al bar, 1f these cases against the appellant were all for 
the same vear, but for different infractions of the law at the same 
time. 

The ease of the Mayor, etc., vs. Ordrenan (12 Johns., 122) was an 


action of debt to recover penalties ageregating three thousand dol- 
lars, under a special special statute in regard to keeping gunpowder 


in the city of New York and authorizing its regulation, and “ to im- 
pose poe nalties for the non-observance of the same not exceeding LWO 
hundred and fifty dollars.” The city, in pursuance of this statute, 
passed ati ordinance which, amongst other things, required i for- 
feiture Ol S125 for ¢ Very one hundred pounds Ol powder kept in v10- 
lation of the ordinance. The defendant in that Cause Was charged 
with having kept twenty-four hundred pounds Wn the city In violation 
of the ordinance, and judgment was asked against him for three thou- 
sand dollars ‘ but the court said ig The act, in authorizing the 1m po- 
sition of jy nalties for the non-observance of by-laws LO be passed 
and in restraining the penalty to $250, clearly manifested an inten- 
tion on the part of the law-makers that no more than that sum 
should be exacted as a penalty for any one offense, or for the violation 
of the by-laws in any transaction. Should a different construction 
prevail, the limitation in the amount of the penalty would be nuga- 


> ¥ 


tory, and penalty to the amount of 250 dollars might be repeated, 


not upon the offense itself, but upon the quantity of the offense.” 
There was but one offense, and the amount of the powder could not 
make it otherwise. The city was not authorized to impose a penalty 
for any particular amount, but simply for each offense, whether the 
amount kept was one pound ora thousand pounds beyond the limit. 
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We do not see that the case bears Upon the question before us in the 
present case. 

The case of the State vs. Nutt (28 Vt., 598) was one where the de- 
endant had been convicted of being a common seller of intoxicating 
iquors without license and -was afterwards indicted for making a 
single sale during the time covered by the indictment in the first 
case. ‘The court said that ““The several sales are constituted parts 
of one offense, and one, too, of a different character, when measured 
by the penalty, from that of a single act of sale.” The defendant 
should not be convicted twice for making the same sale—but had 
not his plea been upheld he would have been. There is no simi- 
larity between that case and the one we are now considering. 

In the case of State vs. Eggleshot (41 lowa, 574), reported in 20 
Am. Reps., p. 612, and also cited by the appellant, was a case where 
the defendant delivered at the same time and by the same act to 
the teller of a bank four forged checks, purporting to have been 
drawn by different persons. The court held the uttering of the four 
cheeks was one act and constituted but One offense, and that, as a 
cohsegq uence, a conviction for uttering one of the checks was a bar 
to # conviction for uttering the others. If the indictments against 
the appellant were for the same year but for different infractions of 
the statute this case would be in point. But as the indictments 
stand they are for different years, and the offense for one year could 
not be classed as the offense of another year. 

In the case of the Commonwealth vs. Robinson (126 Mass., 259) 
the complaint charged the defendant with keeping a tenement used 
for the illegal sale and illegal! keeping for sale of intoxicating liquors 
on Jan. Ist, 1878, and on divers other days and times between that 
day and August 20th, 1878. The defendant plead an acquittal on 


‘ 
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a complaint charging the defendant with keeping and maintaining. 


a tenement for the illegal sale and illegal keeping for sale of intoxi- 
cating liquors On January 1, 1875, and down to May 1, 1873, and 
that the tenement alleged in the first complaint was the same as 
Was alleged in the second. Both complaints include the time from 
January Ist to May 20th of the same year. The court held the plea 
of former acquittal, if established, to be a bar to the second prosecu- 
tion, for the reason that the same evidence would be required to 
convict in both eases. The court said that the principles which 
govern it are, however, quite well settled—-that the question is fully 
discussed in Morey vs. Commonwealth (108 Mass., 438), where the 
chief justice of that court reviewed the whole subject, referred to the 
leading decisions bearing upon the question, and said: “ A convie- 
tion or acquittal upon al indictment is no bar to a subsequent con- 
viction and sentence upon another, unless the evidence required to 
support a conviction upon one of them would have been sufficient 
to warrant a conviction upon the other.” 

In the case of the Commonwealth vs. Connens (116 Mass., 35) the 
court held that a conviction under the general statute of the State 
(chap. 87, sec. 7) for maintaining a certain tenement on a day cer- 
tain and divers other days between that day and a day certain for 
the illegal keeping and sale of intoxicating liquors was not a bar to 
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43 TERRITORY OF UTAH, | 
Salt Lake County, | ” 

|, Ezra T. Sprague, clerk of the supreme court of said Territory 
of Utah, do hereby certify that the annexed and foregoing Is ra full, 
true, and correct COpy of the record, proceedings, and opinion Inand 
of said court in the cause therein entitled, and of dissenting opinion 
of the chief justice therein, on file or of record at my office. 

[In testimony whereof I have hereunto set my hand and the seal 
of said court this 20th day of February, A. D. 1886. 

[Seal Supreme Court, Territory of Utah, United States of America. ] 


I 
ET. SPRAGUE. Clerk. 
44 Conviction for Unlawful Cohabitation in 1884. 
Supreme Court, Territory, of Utah 
UNITED STATES vs. LORENZO SNOW 


To the Hon. C. S. Zane, chief justice of said court: 


The petition of Lorenzo Snow respectfully shows 

That in this court a final judgment was recently rendered, affirm- 
Ing the judgment of the district court of the first judicial district of 
said ‘Territory, by which your petitioner was convicted and sentenced 
for the crime of unlawful cohabitation in the year 1854. 


The full record of such conviction, sentence, and the judgment of 


affirmance in this court, duly certified by the clerk thereof, 1s an- 
nexed and herewith presented, and from which if will appear that 


your petitioner was convicted on an indictment under section 3 of 


chap. 47 of the laws of the United States, approved March 22d, 1882. 

That in said case there was drawn in question the validity of said 
statute as applied to the case of your petitioner and the construction 
and authority thereof. | 

And your petitioner further shows that various errors, prejudicial 
to him, in the construction of said statute, and in holding the same 
valid as an authority for the conviction of your petitioner intervened 
in said case, and he now assigns the following errors on said record, 
to wit: 


Assignment of Errors 


Ist. ‘The court erred in holding the evidence sufficient to consti- 
tute an offense under said statute. 
45 2d. The court erred in holding the defendant could not 
show there had been no sexual intercourse between him and 
women with whom he was charged with cohabiting. 

3d. Court erred in sustaining the refusal to instruct the jury, as 
prayed by the defendant. in the following requests, separately prayed, 
to Wit: 

Defendant’s 2d request. The term “cohabit” means “live with” 
or * dwell with,” end in the act under which the defendant is in- 
dicted 1t means to live with as wives. 

Defendant’s 3d request. To constitute “ cohabitation ” there must 


meet a 
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be such a frequency or regularity and manner of association of a 
man and woman as to amount toa“ living together,” and distin- 


~— 


| 


cuish the association Iron mere Visits, and, so long as there is not 
4 _ . } a - ‘ ; : . 
OF together, OCcCHS1IONAaL VISITS GO Not amount to cohabitation. 


3 
a hlV1in 
Defendant’s 4th request. ‘The defendant, though living with one 


wife. could law fully visit another and hel children til reasonable 
times and for lawful purposes; and the purposes of inquiring con- 
cerning the health and welfare of such other wife and his ehildren 
by her, of providing for their Support, and Lie edueation. employ- 
ment, and business of the children would be lawful. He is not re- 
quire d by law to break off fri ndly relations with any of his Wives, 
and may attend friendly or social or religious meetings at their 
houses. 

Defendant’s 5th request. Having more than one wife and claiming 
and introducing more than one woman as wives do not constitute 
the offense charged. You must find, to justify a conviction, that he 
has lived with more than one within the time stated in the indict- 

ment. 
AG Defendant’s 6th request. The law assumes the defendant in- 

nocentl until he is proven guilty be yond i reasonable doubt,and 
his guilt or Innocence is to he determine d by you, and what others or 
the public may have believed, or had reasons to believe, from his 
manner of living is not the issue, but you are to say from the evi- 
dence whether or not he did in fact live with more than one woman, 
as charged. 

Defendant’s 7th request. The defendant was not required to give 
any notice, public or otherwise, of Lis manner of life or his purposes, 
or whether he was or was not abstaining from cohabiting with more 
than one woman, and it is a sufficient defense if you find from the 
evidence that if Is hot shown. beyond i reasonable doubt. that he in 
fact did live or cohabit with more than on: 

Defendant's Sth request, it Is immaterial whether or not there 
was any change of conduct toward or of relations with his wives at 
the time of the passage of the Edmunds law, if at and prior to that 
time he was not violating the provisions of the act relating to co- 
habiting with more than one woman; and if in 1884 he has not 
SO cohabited he Is innocent of the pr sent charge, whether such in- 
nocence is the result of a change of relations with his wives or the 
result of a maintenance of former relations. 

4. There is error in sustaining the several clauses of the charge to 
the jury, to each of which clauses the defendant exe pted, to wit: 

(a.) “It is not necessary that the evidence should show that the 
defendant and these wotnen, or either of them, occupied the same 

bed, slept in the Same room, or dwelt under the saine root: 
17 neither is it necessary that the evidence should show that 

within the time mentioned in the indictment the defendant 
had sexual intercourse with either of them.” | 

(b.) “ The question is, were they living in the habit and repute of 
marriage ? The offense of cohabitation Is complete when a man, to 
all outward appearances, is living or associating with two or more 
women as wives. If the conduct of the defendant has been such as 
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to lead to the belief that the parties were living as husband and 
wife live, then the defendant is guilty.” 

(c.) “ Of course the defendant might visit his children by the va- 
rious women; he may make directions regarding their welfare; he 
may meet the women on terms of social equality; but if he associates 
with them as a husband with his wife, he is guilty. The Edmunds 
law says there must be an end of the relationship previously exist- 
ing between polygamists. It says that the relationship must cease.’ 

8 By If you find beyond a reasonable doubt that the defendant had 
during the year 1884 a legal wife living in Brigham City, Box Elder 
county, Utah Territory, from whom he was undivorced; that he rec- 
ognized her as his wife, held her out as such, and contributed to her 
support as such wife, and that during the same year he lived in the 
same house with the woman Minnie, recognizing her as his wife, 
associated with her as such, and supported and held her out as a 
wife, then the offense of unlawful cohabitation is complete, and you 
will find the defendant guilty.- The legal wife in this case is the one 

whom the defendant first married.” 
45 ‘ Wherefore your petitioner prays the allowance of a writ of 
error to the said court removing said case to the Supreme 
Court of the United States. 
LORENZO SNOW, 
Per F.S. RICHARDS, ann 
BENNETT, HARKNESS & KIRKPATRICK, 


Attorne us 


49 | Endorsed : | Case 745 Supreme court, Utah Territory. 
United States vs. Lorenzo Snow. Petition for writ of error and 
assignment of errors. 
A writ of error herein is allowed, and a citation will be issued on 
filing the usual bond in the sum of two hundred and fifty dollars. 
Dated February 23d, 1886. Charles S. Zane, chief justice sup. court 


of Utah. 


5O UNITED STATES OF AMERICA, 88: 


ee 


The President of the United States to the supreme court of Utah 
Territory and the honorable the judges of said court, Greeting : 


Because in the record and proceedings and also in the rendition 
of the judgment in the supreme court of the Territory of Utah, being 
the highest court of law and equity of the said Territory in whicha 
decision could be had, in a certain case wherein the United States 
were the plaintiff and respondent and Lorenzo Snow was the de- 
fendant and appellant, wherein was drawn in question the construc- 
tion, effect, and validity of a statute of the United States, manifest 
errors have happened, tO the yreal damage of the said Lorenzo Snow, 
as by hiscomplaint and the said judgment record appears, we being 
willing that error, if any hath been, shall be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
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aforesaid, with all things coneerning the same, to the Supreme Court 
' 


~ the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next in the 
Supreme Court to be then and there held, that, the record and_pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
CHUSC further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should be 
done. 
o] Witness the Hon. Morrison R. W aite, Chief Justice of the 
Supreme Court of the United States, the 23d day of February, 


il Supreme Court, Territory of Utah, United States of America. ] 
kK. T. SPRAGUE, 
Che ri: of the Supre bide (nurt of lta Ti rritory. 


Allowed by— 
Hon. ©. S. ZANE. 


Chie f Justice of thre Supre ike (Court of Utah. 


| Endorsed : | Case 743. United States vs. Lorenzo Snow. Writ of 
error. 


o2 The United States of Ame! ica LO the lL nited State sof Ame rica, 
Greeting : 

You are hereby cited and admonished to be and anpear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
it) the othee of the clerk of the Ssupre me court of Utah Territory, 
wherein Lorenzo Snow 1s the plaintiff in error and you are the de- 
fendant in error, to show cause, If any there be, why the judgment 
rendered against the said plaintiff in error, as in said writ of error 
mentioned, should not be corrected, and why speedy justice should 


not be done to the parties in that behalf 
Witness my hand this 24th dav of February, A. D. 1886. 
C. S. ZANE, 


Chive f Justice of thr Sup ‘eme Court of Utah Territory 
53 | Endorsed :| Case 743. Lorenzo Snow, pl’ff in error, vs. 
United States, def’t in error. Cuil 
A copy of the within citation was personally served on me Feb’y 
94 1886. W.H. Dickson, U.S. district att’y tor Utah. 
o4 Know all men by these presents that we, James Sharp and 
John R. Winder, both of Salt Lake ( ILV, In the county Oo! Salt 
Lake and Territory of Utah, are held and firmly bound unto the 


' 


United States of America in the full and just sum of two hundred 
ang ) ~gser A og | | , 
and fifty dollars, to be paid to the United States of America, their 
eertaln attorneys or assigns; LO which pray tia nt, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 

jointly and severally, firmly by these presents. 
Whereas lately, at the January term of the supreme court for the 
Territory of Utah, in a criminal suit depending in said court be- 
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tween the | nited States and Lorenzo Snow, ] idement was rendered 


against the said Lorenzo Snow, and he having obtained a writ of 
crror and filed il COPY \ thie reo! in the clerk’s othee of said court to re- 
Verse the ji de ment 11) the aforesaid sult. and il eitation directed Lo 
the said United States citi hy and : cree — them to be and ely) 
pear ata Supreme Court of the lL} ite d States to be holden at Wash- 
ington Ol} the second Monday of O ketober next: 

Now, the condition of the above obligation is such that if the said 
Lorenzo Snow shall prosecute his said w ri to effect and answer all 
damages and costs if be shall fail to make his plea good, then the 
above obligation to be void; else to remain in full force and virtue. 
February 24, 1856 


JAMES SHARP. [ SEAL. | 
JOHN R. WINDER. [seat] 


5d | Endorsed :| Case 743. Lorenzo Snow, -pl’ff in error, vs. 
United States, def’t in error. Bond on appeal. (Copy.) 
The within bond is approved. February 24, 1886. C.S. Zane, 
chief justice sup. c’t, Utah Territory. 


56 TERRITORY OF UTARH, } 
County of Salt Lak e. ( - 

|, kK. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in obedience to the writ of error hereto attached, do return 
annexed hereto said writ, the petition therefor, the allowance thereof, 
assignment nF pone gy thereon issued, with proof of sery- 
ice thereof, and a transcript thie record and proceedings, opinion, 
stiles cad bond on writ of error—all 


dissenting opinion of chie 
in and of said court, in the cause in said writ described—to the Su- 
preme Court of the United States: and I her by certify that said 
transcript of the record, proceedings, opinion, dissenting opinion, and 
bond is a true, full, correct; and compl Ut COPY of the several Orig- 
inals thereof on file or of record in my offic 

In witness whereof I have hereunto set my hand and affixed the seal 
of said supreme court of Utah Territory, at Salt Lake City, this 24th 


day of February, A. 1) ISS6. 


[Seal Supreme Court, Territory of Utah, United Stat of America 
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The plaintiff in error, on separate trials, was convicted 
in the District Court of the First Judicial District of Utah 


Territory or three indictments for unlawful cohabitation, 
and the judgments, each for the highest punishment al- 
lowed by law, were affirmed by the Supreme Court of the 
Territory, and he is now imprisoned in execution of the 
same. The indictments are found under section 3 of 
chapter 47 of an act of Congress approved March 22d, 
1882, which reads as follows: 


“Sec. 3. That if any male person in a Territory or other 
place over which the United States have exclusive jurisdic- 
tion hereafter cohabits with more than one woman he shall 
be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by a fine of not more than three 
hundred dollars, or by imprisonment for not more than six 
months, or by both said punishments, in the discretion of 
the court.” 


One indictment charged cohabitation with seven women 
in 1883; another charged cohabitation with the same wo- 
men in 1884, and the third charged cohabitation with the 
same women during the eleven first months of 1885. The 
trials occurred in the inverse order of the time covered by 
the indictments, commencing with the indictment for 1885, 
and the numbers in this Court do not correspond with the 
order of trial. 

The questions in the first case tried (No. 1278) involve 
the construction and effect cof the section of the act of 
Congress cited above and what constitutes an offence un- 
der it, also the evidence admissible to prove it, and the 
manner in which the questions involved were submitted 
to the jury. The questions arise out of objections to the 
sufficiency of the evidence under said statute, objections 
and exceptions to the admission and exclusion of evi- 


dence, and to instructions given to the jury and requests 
for instructions refused. 
The other cases involve the same questions, arising in 


the same way, and each of them also involves two addi- 
tional questions of general importance, to wit : 

Ist. Where the alleged cohabitation has been continu- 
ous and at the same place and with the same women, can 
the cohabitation be divided into separate offences marked 
only by an arbitrary division of the time ? 

This question arises on the ruling of the court sustain- 
ing a demurrer to pleas of the first conviction, and of the 
first and second convictions, in bar to indictments in the 
second and third cases respectively. 

2d. Is the offence of unlawful cohabitation with more 
than one woman committed by cohabiting with a woman 
not a lawful wife, and at the same time having a lawful 
wife living with whom there is no cohabitation ; and if 
there is a presumption of cohabitation with the lawful 
wife, is it indisputable and incapable of being rebutted ? 

This question arises on an instruction to the jury in 
the second and third cases, hereafter set out in full. 

Alleged errors in ‘case No. 1278 will be first noticed, 
and such differences as exist in the other two cases can 
afterwards be briefly pointed out. 


ERRORS ASSIGNED IN NO. 1278. 


Insufficiency of the evidence to support a conviction 
under the statute. 

Admitting, on the trial for cohabitation in 1885, evidence 
of cohabitation with the same women in 1883, 1884, and 
prior thereto, when separate indictments for 1883 and 
1884, were pending before the court. 

Excluding evidence that no sexual intercourse had taken 
place with any of the women except one. 

Refusing to instruct the jury as prayed by the plaintiff 
in error in his several requests numbered from two to 
eight inclusive. 
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Instructing the jury in the several portions of the charge 
to which exceptions were taken and which will be set out 
hereafter. 

Overruling the motion of plaintiff in error for a new 
trial. 

Rendering three separate judgments in the same case, 
each for the maximum penalties provided by law. 


Insufficiency of the evidence to support the conviction. 

The whole record shows an utter absence of evidence of 
cohabitation with any woman except Minnie, and discloses 
‘the fact that the defendant lived exclusively with her and 
made his home at her house during the entire time 
charged in the indictment. This point need not be elab- 
orated here as further argument will be made upon this 
branch of the case in considering other points with refer- 


ence to the evidence. 
II. 


Admitting on the trial for cohabitation in 1885 evidence 
tending to show cohabitation with the same women in 
1883, 1884, and prior thereto, when indictments for 1883 
and 1884 were pending before the court. 

The evidence so admitted begins on page 8 of the tran- 
script, and extends through thie entire case, and includes 
a comparison of the manner of living in the year 1885 
with the manner of living prior thereto. 


In objecting to the evidence the attention of the court 
was called to the indictments for 1883 and 1884, and the 
court held that it would take judicial notice of them and 
not require them to be offered in support of the objection. 
(Transcript, p. 8.) 


~ 
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The evidence was not only admitted, but the judge 
charged the jury as follows : 


“ Tf there is evidence that the defendant had married 
the women, had been living with them as his wives before 
the offence, it may be considered by the jury as adding 
weight to any circumstances proven, pointing to unlawful 
cohabitation during the time the offence is charged.” 
(Transcript, p. 23.) 

The statute, under which the plaintiff in error was in- 
dicted, has been construed to mean a cohabitation with 
more than one woman as wives, or under the claim or color 
of a marriage relation. There were two things for the 
prosecutor to prove: the claim or color of a marriage re- 
lation, and the cohabition—the latter being the body of 
the offence, the former only relating to the status of the 
person committing it. It is not disputed that, as to such 
status of the person, evidence would be proper covering 
any number of years, though separate indictments were 
pending, and that such evidence would violate no rule of 
law. The plaintiff in error, at the opening of the trial, 
admitted the status and the “ holding out” of the women 
as wives in the broadest terms, as this quotation from the 
record shows: “ The defendant by his counsel admitted 
before the court and jury that he had been married to all 
the women named in the indictment, the last marriage be- 
ing in 1871, and that he never was divorced from either ; 
and ever since the respective marriages has claimed each 
of said women as his wife, but did not admit that he had 
cohabited with more than one of them during any part of 
the time charged in the indictment.” (Transcript, p. 7.) 

This reduced the issue to proof of the cohabition dur- 
ing the time charged, and gave the prosecutor no excuse 
for offering evidence of prior cohabitation to show the 


status of the parties, or the “ holding out” as wives. 
‘ 
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The general rule that, to aid in convicting a person of 
one offence, the commission of another, though a like of- 
fence cannot be shown, is well settled. The exceptions to 
the rule do not relate to the proof of the fact or act con- 
stituting the offence, but only to the questions of knowl- 
edge, purpose, malice or intent, where such things char- 
acterize the act and are necessary to make it criminal or 
to enhance its criminality. 

State vw. Goetz, 34 Mo., 85. 
Coleman v. People, 55 N. Y., 81. 
i Bishop's Crim. Proc., 3d Ed., Sees. 1120, 1125. 


The court not only admitted the evidence as tending to 
prove the only fact in issue, but distinctly charged the 
jury that they might so consider it. The usual test as to 
whether one action or prosecution is a bar to another 1s 
whether the same evidence would prove or tend to prove 
ach case. Here there were separate indictments for 1883 
and 1884, for the same acts which were proved to procure 
a conviction for 1885. ) 


Il. 


The exclusion of evidence that no sexual intercourse 
had taken place with any of the women except one. 

This Court has decided that proof of sexual intercourse 
need not be made by the prosecutor and is not essential 
to the offence. It has been held, however, that the prose- 
cutor may prove it, if he can, and proof of the birth of 
children in Utah is taken as evidence of cohabitation. 

In the Cannon case (116 U.5., p. 71,) it was held not to 
be error to exclude proof of non-sexual intercourse. We 
understand that ruling is not based on the idea that the 
proof is immaterial in all cases, but that the admitted 


facts in the Cannon case constituted cohabitation irrespec- 


7 


tive of the fact of serual intercourse, and that the admis- 
sion of the evidence could not have helped the defendant's 
‘ase, and its exclusion could not injure it. 

In this case. there were no such conclusive facts. The 
plaintiff in error had not lived in the same house with 
more than one woman. He claimed, and the evidence 
showed, that he had merely visited and had not lived with 
more than one, and it was a question of fact for the jury 
whether those visits were made in good faith and for the 
purposes claimed by the plaintiff in error, or whether 
they were in fact a living or cohabiting with the women. 
It was therefore proper for the plaintiff in error to show to 
the jury the character of those calls or. visits, what oc- 
curred and what did not occur, and especially that no such 
decisive act took place as would convert the visits into a 
cohabitation. The nature of the visits and the purpose 
for which they were made were involved, and from the ad- 
mission that the women were his wives the jury may have 
drawn unfavorable inferences as to what occurred. A 
reference to the testimony will show that there was no 
evidence from which the Court, as a matter of fact and 
law, could say there had been cohabitation, but that the 
jury must pass upon the question, and it is submitted that 
the Court erred in applying the decision in the Cannon 
ase. 


IV. 
The court erred in refusing instructions asked by the 
plaintiff in error, as follows : 
Second Request. “ The term cohabit means ‘live with’ 


or ‘dwell with,’ and in the act under which the defendant 
is indicted means to ‘ live with as wives.’ ’ 


Third Request. “ To constitute cohabitation there must 
be such a frequency or regularity and manner of associa- 
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The third affirmative definition seems clearly erroneous : 
“Tf the conduct of the defendant has been such as to 
lead to the belief that the parties were living as husband 
and wife live, then the defendant is guilty.” 

The L88UE WMS whether the plaintiff an error had an fact 
cohabited with 7207 € than One Woman, and this fact was to 
be found beyond a reasonable doubt. The defendant 
asked the court to say to the jury that the parties must 
have lived together. The court says if the jury find that 
some one may. have been led to that belief it is enough, 
but it does not say who is to be led to that belief. If it 
be interpreted to mean that the jury must be led to the 
belief, it is still erroneous and would mean “if you find 
you are led to this belief by the evidence the defendant is 
guilty.” 


Fourth Request. ‘“ The defendant, though living with 
one wife, could lawfully visit another and her children at 
reasonable times and for lawful purposes, and the purposes 
of inquiring concerning the health and welfare of such 
other wife and his children by her, of providing for their 
support, and the education, employment, and business of 
the children would be lawful. He is not required to break 
off friendly relations with any of his wives and may attend 
friendly or social or religious meetings at their houses.” 


This request met every aspect of the evidence in the case 
and the defendant's claim of the purposes of his visits. 
If he can visit a plural wife at all, we submit that 
it should have been given. 

No equivalent instruction was given, but the jury was in- 
structed as follows, and the plaintiff in error excepted: 


‘Of course the defendant might visit his children by the 
various women, he may make direction regarding their 
welfare, he may meet the women on terms of social equality, 


ee 


ee 
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but if he associates with them as a husband with his wife 
he is guilty. The Edmunds law says there must be an 
end to the relationship previously existing between polyg- 
amists ; it says that relationship must cease.” 


The Fourth Request asked the Court to say that the plain- 
tiff in error might visit his wives. There is no answer to 
this request in the charge. The jury were told that he might 
visit the chi/dren but there was no charge of cohabiting 
with them. They were also told that he may “ meet the 
women on terms of social equality.” This implies nothing 
more than that both may be guests at a friend’s house or 
may meet on the street or in any public place, and the 
term ‘ meet” includes and would be understood to mean 
a casual meeting, and not an intentional one, while the term 
visit would mean an intentional going to see the very 
person visited; and it was to this view that the request 
was directed. What language could be more misleading 
and delusive than the expression: “ If he associates with 
them as a husband with his wife he is guilty ?” 


Fifth Request. ‘“ Having more than one wife and claim- 
ing and introducing more than one woman as wives do not 
constitute the offence charged. You must find, to justify 
a conviction, that he has lived with more than one within 
the time stated in the indictment.” 


The prosecution had given evidence that when the plain- 
tiff in error was under arrest in the U. S. Marshal’s office, 
and three of the women were there under subpoena, he 
had introduced the three women as his wives; and the at- 
tention of the jury was nowhere called to the distinction 
between evidence of the status and the fact of cohabita- 
tion, and the ambiguous manner in which the jury was in- 
structed tended to mislead them as to what constituted the 
offence and to induce them to give undue importance to the 
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relation of the parties. It is submitted that the request is 
fair, meets the issue before the jury, and should have been 
given. 

The only answer to the request is found in the clauses 
of the charge already quoted, that “the Kdmunds law 
SAYS there prust he “ik end of the relationship previously 
existing between polygamists. It SAYS that relationsh ip 
must cease.” 

It is submitted that the giving of this instruction was 
gross error. The ‘ Edmunds law,” as construed by this 
Court, does not say that “ there must be an end to the relation- 
ship previously existing between polygamists,” nor that 
‘that relationship must cease.” But, on the contrary, this 
Court, in construing that statute, in the case of Murphy v. 
Ramsey, (114 U.S., 43,) expressly negatives that idea in the 
following language: “The crime and offence of bigamy 
or polygamy * * * consists in the fact of unlawful 
marriage. * * * (Continuing .to live in that state after- 
wards is not an offence, although cohabitation with more 
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than one woman is.” 

This instruction left the jury to infer that there must be 
some measures taken to sever the “ relationship,” and that 
a man could not admit that the relationship of husband 
and wife existed without being guilty. We submit that 
the Court misinterpreted the law. That law punishes the 
offence of polygamy and the offence of living with more 
than one woman as wives; and if the old relationship or 
status, as distinguished from some new affirmative offence 
is maintained, the polygamist cannot vote. In a prose- 
cution for unlawful cohabitation, we submit that it is gross 
error to use language from which the jury must have un- 
derstood that the maintenance of the relationship was the 
gist of the offence. This adopted the theory that the 
“ holding out” as wives was the gist of the offence and vir- 
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tually declared that the polygamous status itself was crimi- 


The plaintiff in error, Mr. Snow, had admitted the re- 
lationship, and the jury undoubtedly understood from this 
part of the charge that upon such admission they were 
directed to convict. 


People v. Williams, 17 Cal., 148. 


Sixth Request. “ The law assumes the defendant inno- 
cent until hé is proven guilty beyond a reasonable doubt, 
and his guilt or innocence is to be determined by you, 
and what others or the public may have believed or had 
reason to believe from his manner of living is not the 
issue, but you are to say from the evidence whether or 
not he did in fact live with more than one woman as 
charged.” 


We can see no objecticn to the terms of this request, or 
its fairness or correctness. The only criticism which 
would be pertinent is surprise that it should be deemed 
necessary to ask the Court to tell the jury what the issue 
was. Tne only answer to the instruction asked for jus- 
tifies the request, and is as follows : 


“Tf the conduct of the defendant has been such as to 
lead to the belief that the parties were living as husband 
and wife live, then the defendant is guilty.” 


Seventh Request. ‘“ The defendant was not required to 
give any notice, public or otherwise, of his manner of life 
or purposes, or whether he was or was not abstaining from 
cohabiting with more than one woman, and it is a sufficient 
defence if you find from the evidence that it is not shown 
beyond a reasonable doubt that he in fact did live or 
cohabit with more than one.” 


Eighth Request. ‘It is immaterial whether or not 
there was any change of conduct toward, or of relations 
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with, his wives at the time of the passage of the Edmunds 
law, if at and prior to that time he was not violat- 
ing the provisions of the act relating to cohabiting 
with more than one woman, and if in 1885 he has 
not so cohabited, he is innocent of the present charge, 
whether such innocence is the result of a change of rela- 
tions with his wives or the result-of a maintenance of 
former relations.” 


These requests were material in view of the evidence 
comparing the defendant’s manner of living in 1885 with 
his manner of living during ten or more years, and the 
instruction permitting the jury to consider such evidence, 
and the declaration to the jury of what the Edmunds law 
says. The judge, who delivered the opinion of the Su- 
preme Court of Utah, inadvertently stated that the trial 
judge’s charge was oral. It does not so appear in the rec- 
ord, and in fact, it was written and taken by the jury to 


their room. 
V. 


For these errors the court below should have granted a 


new trial. 
VI. 


In each case judgment on the record is entered in three 
cases. Wedo not understand this practice, and it grossly 
injures the defendant. Each commitment requires his 
imprisonment eighteen months, and a satisfaction of one 
would not on its face be a satisfaction of the others. 


Cases No. 1279 and No. 1277. 


The alleged errors in these cases are the same as in 
case No. 1278, and these additional assignments of error, 


to-wit : 


- 
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That the court erred in sustaining a demurrer to the 
plea of a former conviction in one, and a plea of two 
former convictions in the other, case. 

Also, that the court erred in holding that the offence of 
unlawful cohabition with more than one woman was com- 
mitted by cohabiting with one woman not a lawful wife, 
and at the same time having a lawful wife living. 


The plea in bar in case No. 1279 set out, and the de- 
murrer admitted, that at the same term of the court and 
on the same day the grand jury filed three indictments 
covering a continuous period of time from and including 
January 1, 1883, to and including the first day of Decem- 
ber, 1885. The indictments were set out in full, and show 
that they are for cohabitation with the same women at the 
same place, one covering L883, one LS84, and the last, 
eleven months of 1885. There is a slight misprint or 
omission in the body of the plea in the record, but it al- 
leges in substance that all said indictments were found on 
one charge, one examination of and one oath to the wit- 
nesses, and upon an examination of the witnesses cover- 
ing the whole period of the three indictments. The con- 
viction on one indictment was set forth, with the allega- 
tion that it was the same offence. 

The plea in case No. 1277 only differed in setting out 
two convictions. 

The statute only prescribes one penalty tor unlawful CO- 
habitation, and as the offence in its nature is continuous, it 
is necessarily the same until the continuity is broken hy a 
prosecution, or hy some marked act or cessation, and where 


the CONFELNMOUS act COVECT SR evevi daa (is shown hy these INne- 
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dictments, it is claimed that the offence is one and indi- 
visible. 

Sturgis v. Spofford, 45 N. Y., 446, 453. 

Fisher v. N. Y. & H. R. R’y, 46 N. Y., 644, 656, 659. 
Four like cases—49 N. Y., 654. 

State v. Egglesht, 41 Iowa, 574, 578. 

Mayor, &e., v. Ordrenan, 12 Johns, 122, 124. 

State v. Nutt, 28 Vt., 598, 603. 

State v. Commissioners, 2d Murphy, 371. 


The rule is otherwise where a statute provides a penalty 
for “ every neglect” or “ each offence,” and implies that 
one or more acts complete the offence, though there may 
‘be a continuation of like acts. 

People v. Central R.R. Co., 13 N. Y., 78, 80. 
Suydam v. Smith, 52 N. Y., 382, 388. 


The term “ cohabit” necessarily implies a continuing 
act or series of acts, all amounting to the one thing 
termed cohabitation. A man lives or resides in the same 
house though he may be absent from it for days. It is 
true a cohabitation with a woman may cease and then 
commence again, but on the facts here no such cessation 
can be assumed on this record or deduced from it. The 
indictment for 1883 covers the 3lst day of December of 
that year. That for 1884 commences on the lst day of 
January, and the same is true for the years 1884 and 
1885; and there is not only no cessation in point of time, 
but no act is shown or appears making any division in 
this continuity. It is merely arbitrary to divide such a 
continuous act by years, and such arbitrary division shows 
that there is no division in fact or in law, and that it can 
have no principle to support it. 

To give the law the construction contended for by the 
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prosecution would not only be in conflict with the great 
weight of authority upon the subject but would be contrary 
to every principle of reason and humanity. It would en- 
able the prosecution to sit supinely by for a period of three 
years, without any effort to enforce the law, and then, with 
one fell swoop, come down upon an individual with prose- 
cutions enough, for offences already committed, to render 
him liable to imprisonment for the remainder of his life, and 
to absorb in fines an immense fortune. Because, if a man 
can be indicted for each year, he may be prosecuted for 
each month, or each week, or even for each day in the three 
years of limitation. If indicted for each month, the im- 
prisonment would aggregate 18 years, and the fines would 
amount to $10,800.00 ; while an indictment for each week 
would entail an imprisonment of 78 years, and fines 
amounting to $46,800.00. When the calculation is extended 
into days the result is simply appalling, showing an inm- 
prisonment of 547 years and fines amounting to $328,500.00. 
It is preposterous and impossible to believe that Congress 
ever intended to authorize or permit the perpetration of 
such an inhuman outrage in the name of law. 

The case of Commonwealth v». Connens, (116 Mass., 35,) 
cited on this point and relied upon by the Supreme Court of 
Utah, differs in one or more respects. One sale of liquor in 
the house would make a complete offence, while one illicit 
act would not be a cohabitation. The offence in that case 
was treated as a nuisance, and each continuation of a 
nuisance is a new offence. There are cases which hold 
that cumulative prosecutions for several sales of liquor 
may be maintained, but such cases are distinguishable for 
the reason that it does not require a continuity of acts to 
make the offence, but a single sale contrary to law is suf- 
ficient. 

In 126 Mass., 264, the last case is explained, and it 
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seems to be thought that the grand jury had some dis- 
cretion to say what is one or more offences. This is 
opposed to the case in 41 Iowa, 574, which treats it solely 
as a question of law, and the latter view must be correct 
on principle. The grand jury has no authority to treat 
several offences as one, or vice versa, and the law must 
either declare the whole time prior to presentment one 
offence, or if it may be segregated into many offences it 
must define the separating point of each. 

To permit the grand jury to exercise such a discretion 
is to accord to it the province of determining the punish- 
ment to be inflicted upon each individual indicted, whereas 
_ the law itself fixes the punishment. 


II. 


The judge, in cases No. 1279 and No. 1277, charged the 
jury as follows : 


“Tf you find beyond a reasonable doubt that the de- 
fendant had, during the year 1884, (in one case 1883,) a 
legal wife living in Brigham City, Box Elder county, Utah 
Territory, from whom he was undivorced, that he recognized 
her as his wife, held her out as such and contributed to 
her support as such wife, and that during the same year 
he lived in the same house with the woman Minnie, rec- 
ognizing her as his wife, associated with her as such, and 
supported and held her out as a wife, then the offence of 
unlawful cohabitation is complete, and you will find the 
defendant guilty. The legal wife in this case is the woman 
whom the defendant first married.” 


In case No. 1278, first tried, it appeared in evidence 
(Transcript, p. 8) that Adeline and Charlotte (who is now 
dead) were married to the defendant at the same time and 


that they were his first wives, and that Sarah was next 
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married to him. Upon this state of facts the Supreme 
Court of Utah, in its opinion delivered by Chief-Justice 
Zane, declared that Sarah was the lawful wife. 

In the two last cases it only appeared that Adeline was 
the first one married, (Transcript, p. 12,) and she was 
treated as the lawful wife in these cases, and so referred 
to in the foregoing instruction. It was undisputed that 
the defendant lived with Minnie, the last one married. 
There was no evidence that the defendant had even seen 
Adeline in 1883 or in 1884, and no proof was offered of 
visits or any kind of association between them, and the 
instruction requires nothing of the kind. 

In defining cohabitation, this Court has adopted the 
second definition of Worcester which is, in substance, the 
living together of a man and woman «8 hushand and wife. 
The offence manifestly consists of the substantive act of 
living together, added to a status or relation of the parties, 
the result of a former act, which in the case of Adeline 
occurred over forty years ago. In respect to this status 
no new act is required. It may be maintained passively 
by merely not denying the marriage, or at most by an ad- 
mission that it continues. Without the act of living to- 
gether there is nothing to meet the substantial part of the 
defined offence. The Court, in this case, defined the of- 
fence to be living with one woman as a wife and having a 
legal wife living who was admitted to be a wife.. The 
words of the law “ cohabits with more than one woman” are 
wholly ignored. The status of one and living with the 
other, is substituted for a living with both. 

The act of Congress provides for three ‘classes of cases. 
It prescribes punishment for contracting the polygamous 
relation ; it punishes a maintenance of polygamous cohab- 
itation where the relation has previously been con- 
tracted ; arid section 8 imposes disabilities for the main- 


20 


tenance of the relation or status. These three. things are 
distinct. The instruction unites sections 3 and 8 to make 
an offence under section 3. It does not cover cohabita- 
tion with more than one woman, but cohabitation with 
one, and the existence of the status defined in section 8 
with another, while section 3 requires not only the status, 
but the substantive act of cohabitation in that relation, 
“ with more than one woman.” The charge of the judge 
defines adultery or a living in adultery, while this Court 
has said that illicit sexual relations are not what is pun- 
ishable under section 3, but that this section punishes the 
maintenance of two households or homes, and implies such 
an association as will constitute cohabitation. The words 
‘as wives,” or “under claim of a marriage relation,” are 


held to be implied in section 3 in furtherance of the 


general purposes of the whole act. The instruction makes 
these implied words the substantive definition of the of- 
fence, and omits the word “ cohabit” as part of the cefi- 
nition. The living with one, and being in a status defined 
by section 8 with the other, is thus by the charge made 
criminal under section 3. 


This changes entirely the scope and effect of the law 


and makes it operate as if it read: “ Any male person who 
cohabits with any other woman than his legal wife,” 
whereas the statute now reads: ‘“‘ Any male person * * 
who cohabits with more than one woman.” 

Under the plain letter of the law, no unlawful cohabita- 
tion can exist with one woman only. There weust be an 
actual cohabitation “with more than one woman,” to con- 
stitute the offence. 

There is a further objection to the instruction. It makes 
the presumption of cohabitation with the lawful wife indis- 
putable as a matter of law, and does not permit the jury to 
determine the fact, or permit the presumption to be rebutted 
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by evidence. In case No. 1279 the whole evidence shows 
that the defendant had lived exclusively with Minnie, and 
the repute shown was to the same effect. Under this statute 
it is incumbent on the prosecutor to show a cohabitation 
with more than one woman, as a matter of fact, and the 
presumption of innocence is one directly in the issue, and 
must prevail over other and more remote presumptions. 
In a certain class of cases there may be a presumption of 
cohabitation with the lawful wife, as, for example, where 
the paternity of a child is in question and the circumstances 
are such as to admit of the husband having had sexual in- 
tercourse with the wife, but even in those cases the pre- 
sumption may be rebutted by showing that the husband 
did not have access to the wife. But in a criminal case 
this presumption is met and rebutted, in the absence of 
proof, by the presumption of innocence in the issue on the 
particular charge, and this presumption of law is stronger 
than more remote presumptions of fact. 
Lawson’s Presumptive Evidence, p. 433, et seg. 


Even if there were counter presumptions, they were 
presumptions of fact, the weight of which were for the jury, 
and the jury should not have been told to convict as a 
matter of law, but instructed that they might draw the con- 
clusion of fact if there was any evidence tending to show it. 

Stone v. Geyser, Q. M. Co., 52 Cal., 315, 318. 
People v. Walden, 51 Cal., 588, 590. 


In case No. 1277, it was further agreed that Adeline, the 
lawful wife, (who was not present,) would testify that she 
had not in any way lived with the defendant in 1883, and 
that the jury might consider the case as if she had so testi- 
fied. (Transcript, p. 12.) 
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Lhe remainder of this Brief, applicable to all three 
of the cases, is designed to cover the argument made by 
Mr. Curtis. 


I. 


THE CONSTRUCTION GIVEN BY THE COURT BELOW TO THE 3D 
SECTION OF THE ACT OF MARCH 22, 1882, AND ON WHICH THE 
PLAINTIFF IN ERROR WAS CONVICTED, MAKES IT VIOLATE THE 
FIRST AMENDMENT OF THE CONSTITUTION, BECAUSE IT MAKES 
THE STATUTE PUNISH THE PROFESSION OF A RELIGIOUS BELIEF, 
WHEN, UNDER THAT CONSTRUCTION, IT IS APPLIED TO THE EVI- 
DENCE IN THE THREE CASES NOW BEFORE THE COURT. 


1. The distinction between the case of Cannon v. The 
United States (116 U. S., 55) and the three cases of Snow 
v. The United States is broad and clear. 

Treating the three present cases as. one, for the pur- 
poses of the argument, because, with reference to the con- 
stitutional question, all the evidence that needs to be con- 
sidered was the same in all of them, we shall contend 
that the evidence on which Snow was convicted under an 
erroneous construction of the statute makes the convic- 
tion and sentence violate the free exercise of religion 
guaranteed by the lst amendment of the Constitution. 

In Cannon’s case unlawful cohabitation was held to 
consist in a man’s living in the same house with two 
women, eating at their respective tables one-third of the 
time or thereabouts, and holding them out to the world, 
by his language or conduct, or both, as his wives, without 
occupying the same bed with either of them, or sleeping 
in the same room, or having sexual intercourse with either 
of them. - No constitutional question arose in that case 
because there was no language proved to have been used 
by Cannon, in speaking of either of the two women as 
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his wife, which required to be put to the jury to find 
whether he used the term.“ wife” as indicating a spiritual 
and religious relation, or used it to signify a claim of right 
to continue a carnal relation with both of them notwith- 
standing the prohibition of the statute. But, in Snow’s 
case, the only evidence of his language consisted in proof 
that he spoke of two women as his “ wives,” under cir- 
cumstances which called for a distinct instruction to the 
jury to find in what sense and with what intent he used 
that language. If he spoke of the women as his “ wives,” 
meaning that by the religious law of his church he was 
bound to them in a spiritual and religious tie that did not 
necessarily signify the enjoyment of a carnal relation, but 
was a mere expression of his religious belief, he could 
not be convicted of unlawful cohabitation by his language, 
or by the use of his language as part of the evidence of 
guilt, without violating his rights of conscience. On the 
other hand, if he spoke of the women as his “ wives,” in 
a sense of a claim of right to maintain a carnal relation 
with them, or to dwell with both of them, notwithstanding 
the prohibition of the statute, the evidence of his language 
might go to the jury, along with the other facts proved, 
without violating his religious freedom ; and if the whole 
evidence, taken together, had a reasonable tendency to 
show unlawful cohabitation, under a proper definition of 
that offence, he could have been convicted without a viola- 
tion of his religious freedom. The imperative necessity, 
therefore, for a careful instruction to the jury to find in 
what sense and with what intent he used the word “ wife,” 
or “ wives,” which instruction was not given, and was re- 
fused, is perfectly apparent. 

2d. The sole proof of Mr. Snow's language consists in 
the fact that when under arrest, and in the marshal’s office, 
he introduced //arviet and Sarah as his “ wives” to Mr. 
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Peery, an acquaintance of his and a brother Mormon, 
just previous to the examination before the U.S. commis- 
sioner. His words were: “ Mr. Peery, or Brother Peery, 
this is my wife Harriet ; Mr. Peery, or Brother Peery, this 
is my wife Sarah.” (Testimony of Franklin N. Snow, 
record in case No. 1278, p. 16.) 

3d. The extreme importance of having it ascertained by 
the jury in what sense, and with what intent, he spoke of 
these two women as his “wives” is apparent from the 
testimony of the women who were made compulsory wit- 
nesses for the prosecution. 

Thus, Mary Snow, speaking of Mr. Snow’s occasional 
visits to her, said, in answer to a question put by the 
prosecution : “In these visits, and in all our intercourse, 
we recognized each other as husband and wife just as 
much to-day as ever.” What did she mean? She was 
married in 1857. In a previous part of her evidence she 
testified that “there is a great deal of difference between 
our relations the past year and eleven years ago.” Yet 
she considers herself as his wife to-day just as much as 
ever, although she lives entirely by herself, in her own 
house, and he has merely called on her as a friend. She 
could have meant only that spiritual and religious tie 
which, according to her and his belief, is created by one 
of their marriages according to the law of their church, 
and may be wholly distinct from any carnal relation or 
any cohabitation, although they hold that it sanctifies the 
sarnal relation. 

Eleanor Snow. Married 35 years ago in Nauvoo; re- 
sides in her own house; lived in company with Harriet 
and Sarah. Mr. Snow lives across the block, and has lived 
there about four years; in 1885 Mr. Snow called on her 
for a few minutes two or three times ; she says “I guess 
I recognized him as my husband and he me as a wife 
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during 1885.” She could not have meant a recognition of 
any other than the spiritual and religious tie. 

Sarah Snow. Married nearly forty years ; has lived for 
nearly thirty years at the old homestead on Main street ; 
from the time she was married until about ten years 
ago she lived with him, but has since had a place by 
herself ; “ he has not introduced me as his wife for the last 
ten years, as I can remember, but there has been no less 
the relation of husband and wife ;” she must have meant 
the spiritual and religious relation. 

Minnie Snow. She is the wife with whom he has lived 
exclusively for four years in the full sense of cohabitation. 
She says: “I know all the other ladies who have testified, 
they are his wives;”’ she, too, could only have meant 
“wives ” according to their religious belief; she testifies, 
again, “he has not, to my knowledge, publicly claimed 
these other women as his wives; he has never spoken 
to me of them as his wives, to my knowledge ; certainly 
they «re his wives, and it was so understood in the family 
during the past year.” 

(This testimony is in the record of case 1278. In the 
case No. 1279, the following is found on page 14:) 

Kleanor Snow. “ According to my religion 1 was a 
married woman in 1884, and my husband was Lorenzo 


* * 


Snow, and I never was divorced from him. Ac- 
cording to my religion 1 recognized Mr. Snow as my hus- 
band in 1884.” By no possibility could she have meant 
anything but the relation of husband and wife according 
to their religion. (See also the question put to her by 
the court and her answer, page 15 :) 

Mary Snow. “ According to my religious belief 1 am 
married, and was married to defendant in 1857, and have 
had no divorce,” 7. ¢., no divorcee according to the law and 


custom of their church. 
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4. It is of the utmost importance, therefore, for this 
Court to know what the religious belief of these people is, 
and what authorizes the Court to use the ordinary means 
of judicial knowledge. 

The 7th section of the act of May 22, 1882, speaks of 
bigamous or polygamous marriages known as Mormon 
marriages, in cases in which such marriages have been 
solemnized according to the ceremonies of the Mormon 
sect. 

This opens all the ordinary sources of judicial knowl- 
edge respecting the marriages of the sect referred to, and 
authorizes me to read from the book that is accepted by 
them as the authorized statement of the law of their church. 

Moreover, there ‘is testimony in one of these records 
which distinctly explains what a Mormon marriage is. It 
is the testimony of Harriet Snow, who was married to the 
defendant forty years ago. 

(See the Record in case No. 1279, pp. 12, 13, testi- 
mony of Harriet Snow.) 

The Mormon faith on the subject of plural marriage is 
to be found in the Book of Doctrine and Covenants, sec- 
tion 132, clauses 1 to 7, 48, 61 to 63. 

Read title page and explain religious system. 

Founded on the assertion of a revelation subsequent 
and supplemental to the revelation that came through 
Christ. — 

1. Hierarchy. 

2. Plural marriage. 

5. The whole evidence, taken together, consisted of 
the word “ wives,’ as used by Mr. Snow, and the proof 
of his visits to the houses inhabited by some of them, be- 
sides Minnie, with whom he dwelt exclusively in a house 
which she and her children alone inhabited. 

In the case first tried, (Record 1278,) the conviction 


tos asec ANEN Te CEN AE 


27 


rested on this evidence, as applied to the case of Surah, 
who was held by the appellate court to be the lawful 
wife. Cohabitation with her was held by the chief-justice, 
in his opinion, to be established by a presumption of 
matrimonial cohabitation, and by inferences. from the 
facts. Read from his opinion, page 28, (Record 1278.) As 
cohabitation in every sense with J/innie was admitted 
by the defendant, the general verdict of “ guilty as charged 
in the indictment ” fixes the unlawful cohabitation in this 
case as cohabitation with SaraA and Minnie. In this all 
the judges concurred. 

This covered the period from January 5. 1885. to De- 
cember 1, 1885, eleven months. There was evidence in 
this very case which should have admonished the trial 
judge of the nature of the relation of husband and wife 
claimed by these persons. Thus: 

Harriet, (Record 1278, p. S.) 
Mary, (pp. 10-11.) 

Kleanor, (pp. 11-12.) 

Sarah, (p. 12.) 


All this evidence gave to the trial judge the most 
pointed notice that here he was dealing with the term 
“wife” or “ wives,” in a sense that might, when spoken 
by Mr. Snow, comprehend nothing but a religious doc- 
trine and a religious belief. | 

It was his plain duty, swa sponte, to put it to the jury to 
tind in what sense Mr. Snow introduced Mr. Peery to Har- 
riet and Sarah as his “ wives.” 

He was asked to charge so that the jury would not be 
mislead. 

5th prayer, p. 22, (refused. ) 


Instead of giving this instruction, he throws into the 
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Phoebe and Adeline lived a couple of blocks down the 
street in what is known as the Cotton Thomas House.” 
(Record, 1279, p. 13.) There is no evidence that Mr. 
Snow was ever seen in the Cotton Thomas House. 


LastLy. IN THE 2D CASE TRIED, JUDGE POWERS, IN HIS 
CHARGE TO THE JURY, GARBLED A SENTENCE FROM THE OPINION 
OF THIS COURT IN CANNON'S CASE, AND DID NOT POINT OUT TO 
THE JURY THE DISTINCTION BETWEEN THE FACTS OF THAT CASE 
AND THE FACTS OF THE ONE THAT HE WAS TRYING. HE DID 
THE SAME THING IN THE, THIRD CASE TRIED. The jury must 


h “ve heen dh isled. 


The language of this Court in Cannon’s case, in refer- 


ence to the statute, was this: 


“It seeks not only to punish bigamy and polygamy 
when direct proof of the existence of those relations can 
be made, but to prevent a man from flaunting in the face 
of the world the ostentation and opportunities of a biga- 
mous household, with all the outward appearances of the 
same relations which existed before the act was passed, 
and without-reference to what may occur in the privacy of 
those relations.” (116 U.5S., p. 72.) 


The opinion of this Court was delivered December 14, 
1885. It did not reach Utah until just before the 2d of 
these cases was tried. On the trial of the lst case, Judge 
Powers was guided by his own unassisted wisdom and 
his zeal to procure a conviction. On the trial of the 2d 
and the 3d cases he had the opinion of this Court in Can- 
non’s case before him in its full text. 

It must have been manifest to him that the sentence 
which he quoted was an illustration only of the facts of 
the case that were covered by the opinion ; that it could 
have no application to a case which this Court couid not 


have foreseen. 
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If we analyze the language of this Court, we find that 
it speaks of-— 

co esiiiaii household. 

2. The ostentation and opportunities of a bigamous 
household. 

3. The flaunting in the face of the world that ostentation 
and those opportunities. 
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4. A continuance of the same relations which existed be- 
fore the act was passed. 
The non-inquiry into the privacy of those relations. 
Taking all these ideas together, just as they were ex- 
pressed, it was apparent that they applied only to the case 
of a man who dwelt under the same roof with two women, 
ate habitually at the separate table of each about one-third 
of the time, and had no other home or dwelling-place. 
This state of things constituted: the ostentation and op- 
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portunities of a bigamous household, and the flaunting of 
them in the face of the world. These were the relations 
which were continued after the passage of the act, as they 
existed before its passage. 

Moreover, in Cannon’s case, there was no /anguage that 
had been used by him in reference to the two women as 
his “ wives;” nothing but his conduct was in evidence ; 
and it was that conduct alone by which he held’ them out 
to the world as his “ wives.” No element, therefore, of the 
religious sense in which these people regard each other as 
husband and wife or wives, and are accustomed so to speak 
of each ‘other, appeared of record in Cannon’s case. This 
Judge Powers must have known if he read the opinion of 
this Court. 

He read to the jury the sentence above quoted; made 
them believe that it applied to Mr. Snow's case ; never told 
them to inquire in what sense he spoke of //arriet and 
Sarah as his wives; left them to apply the language of 
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this court to his relations with Adeline, and admonishing 
them sharply of the obligations of their oath as jurors to 
take the law from the court, he procured a conviction. 

(See that portion of his charge which is on the top of 
page 22 of Record, No. 1279.) 

This person is no longer a judge; he was commis- 
sioned as a judge of the Supreme Court of Utah Territory 
April 20, 1885, the commission to expire at the end of the 
next session of the Senate. On or about the 13th of 
April, 1886, his nomination was withdrawn by the Presi- 
dent from the Senate. (See Congressional Record of 
April 13th, 1886, page 3469.) 


It only remains for me, in this branch of the case, to 
set down the references which show historically the intent 
and meaning of the first amendment of the Constitution 
which forbids Congress from making any law “ prohibit- 
ing the free exercise of religion.” 

When the Constitution was before the States for adop- 
tion, while none of them made its amendment a condition 
precedent to their ratification of the instrument, six of 
them positively insisted on having various amendments 
made in the mode provided for, and three of them gave 
great emphasis to their demand for an amendment on the 
subject of religion. These were New Hampshire, Virginia, 
and North Carolina. 

New Hampshire couched her demand in these words : 


“The Congress shall make no laws touching religion, or 
to infringe the rights of conscience.” 


Virginia and North Carolina used a greater amplitude 
of expression. Both of them said : 
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“ That religion, or the duty which we owe to our Creator, 
and the manner of discharging it, can be directed only 
by reason and conscience, not by force and violence; 
and therefore all men have an equal, natural, and inaliena- 
ble right to the free exercise of religion according to the 
dictates of conscience, and that no particular religious sect 
or society ought to be favored or established in preference 
to others.” (Journals of the old Congress, vol. iv; Ap- 
pendix, pages 52, 58-59.) 


In this comprehensive summary of the whole doctrine, 
philosophy, and right of religious liberty we may trace 
unmistakably the hand of Jefferson, seconded by the hand 
of Madison. We know what Jefferson did for the estab- 
lishment of religious liberty in Virginia by the bill which 
he drew and promoted until it became a law. Speaking 
of this bill in his autobiography he says he “ meant to 
comprehend within the mantle of its protection the Jew 
and the Gentile, the Christian and the Mohammedan, the 
Hindoo and Infidel of every description.” 

Madison, by his course in the Virginia assembly, when 
they were framing their bill of rights in 1776, left no doubt 
possible concerning the broad scope of religious freedom. 
When the subject of amendments of the Constitution of 
the United States came before the House of Representa- 
tives of the First Congress he took the lead in formulat- 
ing and carrying them through. What occurred on the 
subject of religion is to be found in the Annals of Con- 
gress. 

Ist Congress, 1789, pages 699, 757-759. 


So that there is no difficulty whatever in understand- 
ing the constitutional meaning of “the free exercise of 
religion.” 

It does not comprehend solely modes of public worship 
or external acts. It comprehends also the holding of 
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religious beliefs and their avowal, whatever they may be, 
and the only possible limitation upon religious belief is 
that it shall not be ‘pleaded in excuse for conduct which 
the legislative power sees fit to prohibit because it 1s inju- 
rious to the welfare of society. 

If, therefore, the Edmunds act is to be so construed, and 
so administered and applied as to make it encroach in 
the smallest degree upon the right to hold and the right to 
avow a religious belief, it is so far inoperative and void. 

We cannot legislate against an idea. We cannot legis- 
late against a thought or an expression of it. We cannot 
force any belief out of the human soul. | 

If the expression of a religious belief connects itself 
with conduct, with external acts, we must discriminate be- 
tween that conduct and those acts which are plainly dic- 
tated by the belief, and are not per se injurious to the pub- 
lic welfare, and those which are so injurious, or are de- 
clared to be so, although dictated by a sincere religious 
belief. 

For example, in the cases now before the Court, it is 
proved in evidence that there is a certain religious belief on 
the subject of marriage which makes it to those who hold 
the belief a religious and spiritual relation for this world 
and the next. That relation continues to subsist for them, 
‘although they never see each other, and although no co- 
habitation of any kind is. possible. We may legislate to 
break up the carnal relation and to prevent continued 
cohabitation of a certain’ kind-if it can be judicially de- 
fined. But all the while, and when the carnal relation 
and the cohabitation are broken up, there remains in the 
soul the religious and spiritual tie which we cannot reach 
and must not touch in punishing the conduct. Again, if 
the conduct of the parties towards each other continues 
to be that and that only which the religious belief dic- 


RRR nm 
, 


35 


tates as a duty—which the common sentiments of human- 
ity dictate—as visits of sympathy, contributing to support, 
providing the means of subsistence for women and chil- 
dren, in sickness or in health, in sorrow or in joy, and 
these acts are not per se injurious to the publie good, we 
cannot define them as unlawful cohabitation without vio- 
lating the rights of conscience. By so doing we punish 
acts dictated by a religious belief in a religious and moral 
duty, the discharge of which is in itself perfectly innocent 
and harms no one. On the other hand, if the conduct is 
such that when put to a jury under proper instructions, 
it warrants the conclusion that the parties were living in 
defiance of the law under a pretext of religious and moral 
duty, and that is of itself the kind of conduct which the 
law, rationally interpreted, meant to denounce, it may be 
punished. 

There can be no pretence that this has been Mr. Snow’s 
conduct in 1883, or in 1884, or in 1855. 


II. 


THE TERMS “ COHABIT WITH MORE THAN ONE WOMAN,” IN THE 
3D SECTION OF THE ACT, ASIDE FROM ANY CONSTITU- 
TIONAL OR OTHER OBJECTION TO THE EVIDENCE GIVEN BY 
THE PROSECUTION ON THESE TRIALS, DO NOT APPLY TO 
THE STATE OF FACTS PROVED IN EITHER OF THEM, THERE 
BEING NO EVIDENCE OF COHABITATION WITH ANY OF THE 
WOMEN, EXCEPTING MINNIE, DURING THE PERIODS COVERED 
BY THE RESPECTIVE INDICTMENTS. 


1. Cohabitation of a man with a woman, in a penal stat- 
ute, I should have said meant dwelling together in a sexual 
relation. But we have passed beyond that, and it has 
been held by this Court that it means something else. 
What it ought to be held to mean, in its application to 
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these Mormons, depends upon a great deal of antecedent 
public history. A penal statute, breaking in suddenly 
upon domestic relations that have existed for a long period 
of time, cannot be construed without some reference to 
what has gone before. The elements that have a legitimate 
bearing upon its construction are these : 

First. The time of the passage of the law, 

Second. The antecedent public history of the sect called 
Mormons, of their settlement in Utah, and the organiza- 
tion of the territory. 

Third. The public equities growing out of public facts. 

Fourth. The numbers and situation of the persons to 
be affected by the construction given to the law. 

Of all these things, excepting perhaps the fourth, the 
- Court can judicially take notice; and if I mention a few 
facts which I cannot prove from public sources I presume 
the Court will permit me to suggest them : 

First. The law was enacted March 22, 1882. Polygamy 
had then existed in Utah, openly and to a large extent, 
for 35 years. 

Second. The exodus of the Mormons from Nauvoo, in 
the State of Illinois, occurred in 1846. They arrived in 
the Mexican Territory, and settled near the Great Salt 
Lake in midsummer of 1847. The territory was ceded 
by Mexico to the United States by the treaty of Guada- 
loupe Hidalgo in 1848. The territorial government was 
organized in 1850. Brigham Young, a known polygamist 
and the head of the Mormon Church, was made Governor 
of the Territory, and so continued until he was suspended 
in 1857. He died in 1877, leaving 17 wives and 50 or 60 
children. te | 

Third. The Government and people of the United States 
from 1847 to 1862, a period of 15 years, knew that polyg- 
amy extensively prevailed in Utah, and public opinion, 
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in the greater part of that period, treated it as a thing that 
had better not be interfered with and that would in time 
die out. But on the first of July, 1862, an act of Congress 
was passed to prohibit it. This act was universally be- 
lieved in Utah to be unconstitutional. No prosecutions 
were instituted under it fora long time. But at length a 
test case was made. The Mormons contended, that as polyg- 
amy was sanctioned by their religion Congress could not 
interfere with it. The test case was decided against this 
claim, in this Court, in 1879. (Reynolds v. The United 
States, 98 U. S., 145.) There the matter rested until the 
passage of the act of March 22, 1882; that act being passed 
because the former was deemed to be inefficient. So that 
from 1847 to 1882 there was a period of 35 years, during 
15 of which there was nothing done but to pass the law of 
1862 at the end of that 15 years, and during the remaining 
period of 20 years nothing was done until the act of 
1882 amended the act of 1862, excepting to procure a 
decision of this Court in 1879 that the act of 1862 was a 
valid law. In this whole period of 35 years, down to the 
passage of the act of 1882, there had come to be, includ- 
ing many of the original Mormon settlers who entered the 
Territory with plural wives in 1847, about 2,000 heads of 
families having more than one wife, 6,000 women united in 
wedlock with men who had more than one wife, and an 
unknown but very great number of children born of such 
marriages. These estimates are the nearest that can be 
made from reliable data. When the act of 1882 went into 
operation, the whole population of Utah was 150,000; a 
calculation easily made from the census of 1880.* Of these 
it is estimated that 120,000 are Mormons in religious faith ; 
30,000 are what are. called “ Gentiles.” The number of 


*The Mormons who settled in Utah in 1847 numbered 20,000. 
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Mormon men holding fully the doctrine of their church in. 
regard to the innocence of plural marriage, but having only 
one wife, is now about 20,000. 

These are, for the most part, persons born in the Terri- 
tory and descended from parents who lived in plural mar- 
riage before 1882, or before 1862. Most of these descend- 
ants formed their monogamous unions before the passage 
of the act of 1882. Some of the persons now situated in 
the same way in monogamous unions were not born in the 
Territory, but have come into it from other States or from 
foreign countries. The latter class of men have either 
not brought with theni any wife or brought only one. 

Third. The public equities growing directly out of pub- 
lic facts spring from the long toleration of polygamy in 
Utah, with full knowledge of its extensive prevalence, 
from 1847 to 1862, and from the further non-action of the 
Government and people of the United States during 20 
years more, excepting such as was taken in 1862. While it 
may be said that in 1862 the Mormons of Utah had notice 
that the institution would not be tolerated longer, it may 
with very great force be replied that it was not until 1882, 
a period of 20 years, that anything more efficient, or 
evincing a more serious purpose, was put on the statute 
book. These public equities cannot be ignored. While 
they are no positive bar to legislation, yet the legislator is 
bound to consider them, and in a court they must be con- 
sidered in the interpretation and application of the legis- 
lation to such a great number of persons, many of whom 
formed their polygamous unions before 1862, while others 
formed them in a period after 1862, when Congress evinced 
no purpose to do anything more than it had done in the 
act of 1862, for a period of 20 years. 

For example : 

Sarah Snow was married to defendant in 1846. 
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Harriet Snow was married to defendant in 1846. 

Mary Snow was married to defendant in 1857. 

Eleanor Snow was married to defendant about 35 years 
ago. 

Minnie Snow was married to defendant in 1871. 

Adeline Snow, who was held in the 2d and 3d cases to 
have been the legal wife, was married before any of the 
others named in the indictment. 

The date of Phcebe’s marriage is not given, but in fact 
she was married about the same time as Mary. So that 
of the whole seven, six, Adeline, Sarah, Harriett, Eleanor, 
Mary and Phcoebe, were married, respectively, long before 
the act of 1862, and one, Minnie, was married eleven years 
before the act of 1882. 

It cannot with any justice be held that a law, which 
comes in to punish “ cohabitation ” with women married be- 
fore there was any legislation on the subject, is not .to have 
its meaning interpreted by any reference to this state of 
facts. Mr. Snow is convicted of having cohabitated with 
Sarah in one case as his lawful wife, and with Minnie as 
his unlawful wife, and in two other cases he is convicted 
of having cohabitated with Adeline as his lawful wife and 
with Minnie as his unlawful wife ; he married both Sarah 
and Adeline long before the act of 1862, and the sole evi- 
dence of his cohabiting with either of them makes the 
cohabitation nothing but a constructive dwelling together, 
spun with the utmost stretch of ingenuity and legal chicanery 
out of acts perfectly innocent and meritorious. 

Respectfully submitted by 
GEORGE TICKNOR CURTIS, 
FRANKLIN 8S. RICHARDS, 
Counsel for the Plaintiff in Error. 
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LORENZO SNOW, | 
A > ——a 
i Piarntirr iy ERRor, 
v. ; No. 1278. 
THE UNITED STATES, | 
i DEFENDANT IN ERROR. 
J 
, ie 
SAME | 
v. \ No. 1279. 
SAME. | 
UB ck Ls 
j _—— es _—— ) 
SAME | 
i ' 
v. > No 1277 
SAME. | 
Brier ON QUESTION OF JURISDICTION. 
First. By section 702 of the Revised Statutes, it is pro- 
vided that final judgments and decrees of the supreme 
| court of any Territory, except the Territory of Washing- 
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ton, in cases where the value of the matter in dispute ex- 
ceeds one thousand dollars, may be reviewed and reversed 
or affirmed in the Supreme Court upon writ of error or ap- 
peal, in the same manner and under the same regulations as 
the final judgments or decrees of a cirenit court. In the 
Territory of Washington the value of the matter in dispute 
must exceed two thousand dollars ; and it is then provided 
that “any final judgment or decree of the Supreme Court 
of said Territory in any cause when the Constitution or a 
statute or treaty of the United States is brought in question 
may be reviewed in like manner.” 

By act of Congress approved June 23, 1874, entitled 
“ An act in relation to courts and judicial officers in the 
Territory of Utah,” a writ of error is allowed to the Su- 
preme Court of Utah from this Court, in criminal cases, 
where the accused has been sentenced to capital punishment, 
or convicted of bigamy or polygamy. 

By the 25th section of the judiciary act of 1789, (amen- 
ded in section 709 of the Revised Statutes,) a writ of error 
can issne to the highest court of a State, in which a deci- 
sion in a suit could be had, when is drawn in question the 
validity of a treaty or statute of, or an authority exercised 
under, the United States, and the decision is against their 
validity. 

In 1885, Congress passed the following act, which was ap- 
proved by the President March 3d of that year: 


“An act regulating appeals from the Supreme Court 
of the Distnct of Columbia, and the supreme courts of the 
several territories. 

“ Be it enacted by the Senate and the House of Repre- 
sentatives of the United States of America in Congress as- 
sembled— : 

* That no appeal or writ of error shall hereafter be allowed 
from any judgment or decree in any suit at law or in equity 


_* 
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in the Supreme Court of the District of Columbia, or in the 
supreme court of any of the territories of the United States, 
unless the matter in dispute, exclusive of costs, shall exceed 
the sum of five thousand dollars. 

“Section 2. That the preceding section shall not apply 
to any case wherein is involved the validity of any patent 
or copyright, or in which is drawn in question the validity 
of a treaty or statute of, or an authority exercised under, 
the United States; but in all such cases an appeal or writ 
of error may be brought without regard to the sum or value 
in dispute.” 


The obvious intent of the first section of this law is to 
limit the appellate jurisdiction of this Court in all civil 
cases from the supreme courts of the Territories, to those 
where the amount in dispute exceeds five thousand dollars, 
exclusive of costs. | 

The second section provides that an appeal or writ of 
error to this Court shall be allowed in any case, either civil 
or criminal, where is drawn in question “ the validity of a 
treaty or statute of, or an authority exercised under the 
United States,’ without regard to the sum or value in 
dispute. 3 3 

It seems clear that Congress meant to extend the same 
provision to the supreme courts of the Territories that had 
been enacted by the 25th section of the judiciary act of 
1789, and by section 709 of the Revised Statutes, with re- 
gard to the highest courts of a State, namely: That when 
the validity of a treaty or statute of, or an authority exer- 
cised under, the United States, is involved, a writ of error 
will be granted in any case, civil or criminal. No language 
can be broader or clearer than is used in this second section: 
“In all such cases,” that is, when “ the validity of a treaty 
or statute of, or an authority exercised under, the United 
States,” is drawn in question, an appeal or writ of error may 


be allowed. 
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By repeated adjudication, this Court has held that the 
25th section of the judiciary act, (709 of the Revised Stat- 
utes,) which we have quoted, extends to criminal cases, and 
the language of the two acts is identical as to the provi- 
sions under discussion. __ 

Twitchell v. Commonwealth, 7 Wall., 324. 
Tennessee v. Davis, 10 Otto, 284-288. 


Section 702 of the Revised Statutes, which we have 
quoted, provides for a writ of error to the Supreme Court 
of Washington Territory “in any cause when the Consti- 
tution or a statute or treaty of the United States is brought 
in question,” and Congress intended by the second section 
of the act of March 3d, 1885, to extend the same right to 
all the Territories. 

The object is to secure a uniform and authoritative expo- 
sition of the Constitution, laws, and treaties of the United 
States which extend over the Territories and States alike. 

If it be contended that the words at the end of the sec- 
ond section, “ without regard to the sum or value in dis- 
pute,” show that the act applies only to civil cases, then we 
reply that these words were used to exclude the construc- 
tion that the jurisdictional limit of one thousand dollars, 
fixed by section 702 of the Revised Statutes, applied to 
cases under the second section. The first clause of the 
second section declares that the first section of the act shall 
not apply to cases in which is drawn in question the “ valid- 
ity of a treaty or statute of, or an authority exercised un- 
der, the United States,” and the last clause of the second 
section aftirmatively grants a writ of error “in all such 


cases ;” and then by the words, “ without regard to the sum 


or value in dispute,” also removes the limit of one thon- 
sand dollars from all civil cases to which the section applies. 
That is to say, an appeal or writ of error shall be allowed 


5 

from the supreme court of the Territory in all criminal 
CURES where 18 drawn mn question the validity or i treaty oT 
Statute of, OT adil authority erercised under, the United 
States ; and an appeal or writ of error shall also be al- 
lowed in all civil cases from the same tribunal, when like 
questions are involved, without regard to the amount in 
dispute. 

This is the only construction which gives effect to the 
entire section, and makes this enactment harmonize with the 
other acts of Congress establishing the appellate jurisdiction 
of this Court. 


Second. It seems beyond question that this case comes 
within the class named in the second section of the act of 
Congress approved March 3, 1885, and quoted above. The 
construction of the “ Edmunds law ” was directly drawn in 
question, and also the authority exercised under the United 
States by which the defendant was tried and convicted. 

[t will not do to say that the only question under the 
second section is as to the validity of the act, that is, whether 
it was regularly passed by Congress, approved by the Presi- 
dent, and is constitutional. 

The authority of the United States is invoked to deprive 
the citizen of his liberty, in a court established by Congress, 
and acting solely by Federal power ; and the vital question 
in the case is, whether the authority exercised under the 
“ Edmunds law” is a valid authority, and within the scope 
of the act. When upon the record the question is raised 
that the territorial court has misconstrued the law, and 
acted beyond the authority it confers, then this Court has 
jurisdiction under the provisions of the second section. 

In these cases the plaintiff in error directly questions the 
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authority under which he was convicted, and says that no 
such authority was conferred on the territorial court by the 
United States. This constitutes the exact case described in 
the second section of the act of March 3d, 1885. 

In Tennessee v. Davis, (10 Otto, 284,) Mr. Justice Clifford 
says: “ The writ of error to the State court will not lie at 
all, unless the construction of some clause of the Constitu- 
tion, or some act of Congress or treaty, is drawn in ques- 
tion, and the decision was adverse to the party setting up 
such right or title. If those conditions concur, the writ will 
lie, irrespective of the amount in dispute, provided it appears 
that the right or title set up depends upon the construction 
of the Constitution, an act of Congress, or some constitu- 
tional treaty. (Williams vw. Norris, 12 Wheat., 117.)” 

In Dupasseur v. Rochereau, (21 Walli., 130,) the State 
court had not given due effect to a judgment of a court of 
the United States and it was held to involve the validity of 
an authority exercised under the United States. : 

In Meguire ». Commonwealth, (3 Wall., 382,) the indict- 
ment was on a State law, and a license under a Federal law 
was set up, and it was held to raise a Federal question. 

The indictments in these cases are directly on a United 
States statute—the “ Edmunds law.” 

The National Bank cases are in point. State courts, by 
misconstruing the United States law, held certain securi- 
ties and contracts void. No question arose as to the gen- 
eral validity of the act, but its construction and effect with 
reference to the facts before the court were involved. 

National Bank v. Matthews, 98 U. S., 621. 
National Bank ». Whitney, 103 U.S., 99. 
Swope v. Leffingwell, 105 U.S., 3. 


The foregoing seems to us conclusive of the question, but 
if there ever was a doubt upon the subject, we respectfully 


| 


submit that it was solved in favor of the jurisdiction of 
this Court, by the case of Angus M. Cannon v. The United 
States, (116 U.8.,) which was, in this regard, precisely such 


a case as the ones now before the Court. 
GEORGE TICKNOR CURTIS, 
FRANKLIN 8S. RICHARDS, 
Khor Plaintiff in Error. 
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IN ERROR TO THE SUPREME COURT OF THE TER- 
RITORY OF UTAH. 


Brief for the United States. 


These are prosecutions against the plaintiff in 
error under the 3d section of the act of Congress 
of the 22d March, 1882 (22 Stat., 31), for cohab- 


iting with more than one woman. 
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They raise the question, What sort of consor 
tium is necessary to constitute cohabitation under 
the law? 


On the part of the plaintiff in error it is con- 
tended that a man must actually dwell with a 
plurality of women to make the offense, so that 
if a man having polygamous relations with a 
large number of women, living apart from each 
other, should go from one to another with such 
frequency as that he could not be said to abide 
or dwell with any one of them, this, albeit a 
shocking exhibition of lice ntiousness, would be no 
offense under the law ! 


The object of the legislation in question was to 
eradicate polygamy and to encourage and estab- 
lish monogamy, and yet, according to the oppo- 
site contention, the law may be a felo de se where 
polygamous relations exist of the most abhorrent 


kind. 


Surely this court will hesitate long before hold- 
ing that the very enormity of the evil against 
which the law is leveled makes it dispunishable. 
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Where polygamy prevails men are ‘‘all but 
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stomachs” and women “all but food,” and, as 
Desdemona’s maid says, referring to the Moor’s 
cruel usage of her mistress— 
They eat us hungerly, and when they are full 
They belch us. 7 


And, strange to say, this pestilent tendency 
of polygamy to make men to be ever seeking 
new women te gratify or rekindle passion, is the 
main ground relied on for defeating these prose- 
cutions set on foot under a law for the suppres- 
sion of polygamy and polygamous practices and 
the encouragement of monogamy! For it is in 
proof here that the plaintiff in error, “Apostle” 
Snow, God save the mark! after having had 
eight other wives, six of whom are now living, 
is now rejoicing in his ninth, who, it goes with- 
out saying, is the youngest and most attractive 
of them all, and by whom this man of three 
score and ten has several children, the youngest 
being an infant three months old. 


It is not denied that Snow claims to be the hus- 
band of all these women, or that the women claim 
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to be ‘‘sealed” to him for time and eternity, as 
his lawful wives. It is not denied that all these 
women and their children are supported by Snow, 
but it is contended that Snow, enjoying all the 
opportunities and freedom of access of a husband, 
as he does, is not in cohabitation with any of 
them except the youngest, Minnie, who will hold 
him no doubt until some more attractive woman 
or goodman Death snatch him away from her. 

It is not necessary to give the word “cohabit,” 
as used in the third section of the law, a new 
sense in order to support the judgments. At the 
same time this court, it is believed, would not 
hesitate to do so if the intention of Congress 
could not be effectuated otherwise. 

If a man from the nature of his avocations, as 
if he follow the sea or be a commercial traveller, 
be rarely at home with his wife, he is, neverthe- 
less, in cohabitation with her. And the same 
would be the case if no more than a love of ad- 
venture took him away from home. In all these 
instances the man and the woman are living to- 
gether as man and wife, which is all that cohab- 


itation means. 
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In the case of a plurality of wives or women, 
the man may prefer the society of one to that of 
the others, and, as a consequence, may make in- 
frequent visits to the latter, but can it be said 

: he is not in cohabitation with them? Surely if 
he had left all of them to follow the sea or the 
avocation of a commercial traveller, he would 
nevertheless be in cohabitation with all. Why, 
T - then, is he not in cohabitation with all, even 
though he pass nearly the whole of his time 
with one, the others being maintained and rec- 


ji ognized as wives the while? 


If this is not so then there is rarely cohabita- 
, tion with a plurality of women, since it is a phase 
of polygamy that the man has his favorite of fa- 
vorites, and gives her or them the most of his time 
and attentions. Now, we respectfully maintain 
that it must be presumed that Congress legislated 
with a view to these known conditions of polyg- 
amy and polygamous practices, and that in using 


the word cohabit Congress cannot be understood 


to have employed it in the sense of an actual 
living and dwelling of the man with each one of 


a plurality of women, a state of things which 
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Congress knew not only did not exist, but could 
hardly exist at all in a case where a man, like 
the plaintiff in error, had seven wives. 

It would be indecorous, in this court, it would 
seem, to take a view of the law in question 
which would necessarily involve the imputation 
to Congress of want of sufficient acquaintance 
with the subjects of so important legislation as 
the act of 22d March, 1882. 


In determining whether the plaintiff in error 
had in fact put away all his wives or women, 
save one, it was the duty of the jury to take into 
account the character of the testimony upon 
which the prosecution rested. Of necessity pros- 
ecutions of this description must be maintained 
on the testimony of the very women with whom 
the accused is charged with holding polyga- 
mous relations, and who, to shield themselves, 
must set up the pretension to be the wives of the 
accused by religion and by right, and, to shield 
the accused, must be expected, under the almost 
irresistible stress of interest and affection, to 
shape their testimony so as to bear as little against 


him as possible. 
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This is natural and to be expected with the 
most truthful persons, and it is the right of the 
Government to have due effect given to this 
moral law in weighing the testimony of women 
with whom the accused was consorting as a hus- 


band before the Edmunds law was passed. 


Said that masterly judge of facts as well as 
law, Sir William Scott, in a matrimonial cause 
(Chambers v. Chambers, 1 Hagg. Con. R., p. 
445): 


They [courts of justice] will judge of facts as other 
men of discernment, exercising a sound and sober 
judgment, on circumstances that are duly proved 
before them. 

Says another judge: 

We have no test of thé truth of human testimony, 
except its conformity to our knowledge, observa- 
tion, and experience (Daggers v. Van Dyck, 37 N. 
J. Eq. R. 132). 


Speaking of the tendency to represent in mi- 
tiort sensu whatever makes against us, a well- 
known judge says: 


Who ever answers yes to the question put to 
to them, as to their candidature for office, their ap- 
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proaching nuptials or their participation in a usuri- 
ous contract? The respondent, seeking a veil to 
conceal his confusion, falteringly presumes the thing 
is or may be so. Such, we have no doubt, was the 
meaning of this witness. The note was payable to 
himself, he had renewed it, and consequently knew 
positively whether it was or was not usurious. 

But unwilling to face the transaction without dis- 
guise, and to admit that he had broken the first law 
made for mankind after the fall, which was, that in 
the sweat of their own face they should eat their 
bread, and not in the sweat of other people's; and still 
more reluctant, perhaps, to testify to his own undo- 
ing, frankly to admit facts which would forfeit all 
interest on the original sum loaned; and yet, resolved 
not to testify falsely, the witness states that he 
‘‘ presumes the note was renewed at 16 per cent. 
per annum, but will not (he does not say he cannot) 
state positively; and that if renewed at all (he had 
already sworn that it was), * it,” that is, the usuri- 


ous interest, “ was added in the note.” 
Experience, to which alone we can appeal, 
teaches us that the women examined by the pros- 
ecution in these cases had the strongest motive 
to secure the acquittal of the accused and must 


be held to have deposed to every fact that made 


in his favor. 
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If they had been able to bear such witness, 
they would have said, that so completely had the 
accused put them away from him as that he had 
become to them as other men, bound to observe the 
conventionalities that ordinarily govern the most 
friendly relations between reputable men and 
women. 

Their failure to give such testimony is conclu- 
swe that they could not have done so without 
forswearing themselves. Reticence in this re- 
spect on the part of these women is inconsistent 
with any rational hypothesis of the accused’s in- 
nocence. It was for the jury to consider as well 
what was vot said as what was said, and their 
conclusion, therefore, is beyond the reviewing 


power of this court. 


The Pleas of Autrefois Convict. 


These pleas raise the most important questions 
that arise upon these writs of error. 

Counsel opposite, in their zeal, seem to think 
that the demurrers to the pleas can only be sus- 
tained upon a notion that crimes generally are, 
like matter, infinitely divisible. 
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The prosecution supports the demurrers upon 
no such ground. If the ruling of the court be- 
low is not sustainable upon common law princi- 
ples, it is to be hoped it will not be upheld here. 
But it is maintainable upon well-settled princi- 
ples of that system of jurisprudence. 


Where an offense at common law consisted of 
a habit of life or course of conduct, it might 
always be charged in the way in which the of- 
fenses here have been charged. Indeed, it might 
be charged without the limitation of time which 


marks each of these indictments. 


For instance, indictments for such nuisances as 
being a common scold or a common barrator are 
unconfined by time or circumstance, but while this 
generality of pleading is permitted, the practice is 
for the court to compel the prosecution, before the 
trial, to inform the accused in writing, of the par- 
ticular acts relied on, and to these specifications 
must the evidence of the prosecution be restricted. 


(See Wharton’s Precedents of Indictments and 
Pleas, 781, 2d ed. 1857, Philadelphia.) Says 
Mr. Chitty, ‘But in the case of an indictment 


- 
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against a common barrator, though it may be 
general, the prosecutor must give the defendant 
notice before the trial of the particular instances 
that are meant to be proved.” (Cr. Law, Vol. 1, 
p. 231.) | 


From this practice it is clearly to be deduced 


that there might be any number of indictments. 
against a party for either of the offenses named, 


but that no one indictment could be supported by 
evidence which had been introduced under any 


of the others. 


All that is necessary in charging such an such 
offense is that the interval of time relied on should 
be sufficient to admit of proof of a habit of life or 
a course of conduct. 


It was upon this principle of the common law 
that the supreme court of Massachusetts pro- 
ceded in the case of the Commonwealth v. Con- 
nors (116 Mass., 35). The same principle is re- 
affirmedin Commonwealth v. Robinson (126 Mass., 
259), and in Commonwealth v. Pray (13 Pick., 
359; vide Deyo v. Rood, 3 Hill, 527). 
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The Defendant's Requests. 


Evidence of cohabitation in 1883 and 1884 on 
the trial for alleged cohabitation in 1885 was ad- 
missible upon a well-established principle, as hav- 
ing a manifest tendency to show the character of 
the relations in 1885. ‘Two cases decided by the 
supreme court of New Hampshire forcibly illus- 
trate the propriety of the ruling below. (State 


v. Shaw, 58 N. H., 73; State v. German, «bid, 78.) 


As to the refusal to allow evidence that there 
was no sexual intercourse, this evidence was 
properly rejected. It had no relevancy to the 
issue, and its introduction might have led the 
jury into the erroneous supposition that sexual 
commerce in some way necessarily entered into 
the idea of cohabitation, as that term is employed 
in the statute. Can it be perceived that the evi- 
dence had a tendency to make less probable the 
hypothesis of an illicit consortium? 

‘The court must judge of the relevancy of evi- 
dence by its experience of the physical or moral 


worlds, and seeing that polygamous relations, as 


a 
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this case shows, are kept up confessedly without 
carnal knowledge, in fact that this is one of the 
conditions of that state of society, it was difficult 
to see that the proffered testimony had any ten- 
dency to weaken the case of the Government. 


The constitutional point that the act of 1882, 
as construed by the Territorial court is an infrac- 
tion of the religious privilege, is the outcome of 
the notion that polygamous cohabitation means 
the man’s actually taking up his abode with all 
his women—a sense of the word which, as we 
have said, if judicially countenanced, must neces- 


sarily emasculate the law. 


It is to be regretted that the unavoidable haste 
in which this brief has been prepared has made 
it impossible to notice all the points and argu- 
ments advanced by the distinguished counsel op- 


posite. 


It is respectfully submitted that the judgments 
must be affirmed. | 
WM. A. MAURY, 
Assistant Attorney-General. 
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In Error to the Supreme Court of the Territory of Utah. 
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Comes now Lorenza Snow, plaintiff in error in the above- 
entitled cause, and shows to the Court that this is a crimi- 
nal case ; that it involves the construction of a public law 
of the United States, under which plaintiff in error has been 
convicted, and is a matter of great personal concern to the 
plaintiff in error herein, and of general public interest, and 
arises under the act of March 12, 1882, entitled “‘ An act to 
amend section 5352, Revised Statutes, in reference to big- 
amy, and for other purposes,” and an early decision of this 
‘ause is important to the plaintiff in error and to a large 
number of other people now under conviction and impris- 
onment, under and by virtue of what plaintiff in error al- 
leges to be an erroneous interpretation of said law; that 
plaintiff in error is now confined in the penitentiary by 
virtue of the conviction aforesaid; that this case, if de- 
layed to a regular hearing upon the docket had in due 
course of procedure in this Court, will not reach a de- 


cease Senet 


ee. 


cision for a long time in the future. The construction of 
the statute under which plaintiff in error is imprisoned 
was not unanimously agreed to by the supreme court of 
Utah, but the chief-justice thereof dissented. 

Whereupon plaintiff in error moves the Court that said 
cause be advanced on the docket in pursuance of para- 
graph 3 of rule 26, of this Court, and plaintiff in error 
prays the Court to set this case for hearing as near the 
middle of April of this year as will best accommodate the 
convenience of this Court. 

JEFFERSON CHANDLER, 
Atty. jor IV if in Krror. 
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graph 3 of rule 26, of this Court, and plaintiff in error 
prays the Court to set this case for hearing as near the 
middle of April of this year as will best accommodate the 
convenience of this Court. 

JEFFERSON CHANDLER, 
A tty. jor LV H in Error. 
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LorENzO Snow, 
Plai: tiff in Error, 
v8. No. 1277. 
Tue Untrep States, 
Defendant in Error. } 


LORENZO Snow, 
Plaintiff in Error, 
v8, No. 12778. 
THe Unirep States, 
Defendant in Error. ) 


LorENzo Snow, 
Plaintiff in Error, 
a No. 1279. 
Tue UNITED STATES, 
Defendant in Error. 


MOTION FOR ADVANCEMENT. 


Now comes the plaintiff in error in the above entitled 
causes, and moves the Court to advance the same for hearing 
at the present term of the court. 

The nature of the causes, the matters involved therein, 
and the reasons for the application, are as follows: 

On the fifth day of December, 1885, the Grand Jury for 
the District Court of the First Judicial District of Utah Terri- 
tory, at Ogden, in said Territory, presented in said court three 
indictments against the plaintiff in error, respectively charging 


2 


unlawful cohabitation with more than one woman for the 


year 1883, the year 1884, and the eleven first months of 1885, ' 


contrary to the act of Congress, 

All of said indictments charge the cohabitation at the 
samé place, with the same women, and all were found at the 
same time upon one oath to and examination of the same 
witnesses, and upon an inquiry covering the entire period in- 
cluded in the three indictments. 

On the sixteenth day of December, 1885, the plaintiff in 
error pleaded not guilty to each of said indictments. 

The causes were successively tried in the inverse order of 
the time covered by the indictments and on the 3ist day of 
December, 1885, the plaintiff was convicted under the indict- 
ment for 1885. 

By leave of Court the plaintiff in error further pleaded 
this conviction in bar of the indictment for 1884. 

A demurrer to said plea was sustained, and the plaintiff 
in error was convicted on the indictment for 1884, on the fifth 
day of January, 1886. 

By leave of Court the plaintiff in error further pleaded 
the two convictions in bar of the indictment for 1883. 

A demurrer to the plea was sustained, and on the fifth 
day of January, 1886, the plaintiff in error was conyicted on 
the indictment for 1883. 

After motion for a new trial was overruled in each of said 
cases, judgment of imprisonment in the Utah Penitentiary 
for the term of six months, and for the payment of a fine of 
three hundred dollars and costs of prosecution, and imprison- 
mént till the fine and costs are paid, was rendered in each 
cause, 

On appeal to the Supreme Court of Utah, the judgments 
were affirmed; the judgment on the conviction for 1885 by 
the concurrence of all the judges; the judgments in the other 
two cases by the concurrence of two judges, Chief Justice 


Zane dissenting. 
A writ of error was allowed in each case on the ' petition 
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of the plaintiff in error, and upon the record and an. assign- 
ment of errors. 

The case‘on the indictment for 1885, in view of the evi- 
dence received and rejected, and the instructions given and 
refused, involves the construction, authority and validity as 
applied to the cage, of the act of Congress under which the 
indictment was found. The other two cases involve the same 
questions on the same instructions given and refused, and two 
additional questions, more important and far broader in their 
effect and consequences than any questions which have 
reached an appellate court under said act of Congress, to-wit: 

ist—Can acontinuous cohabitation at the same place and 
with the same women up to the time of the prosecution, he 
divided into separate and distributive offenses, marked only 
by an arbitrary division of time? 

2d—is the offense of cohabiting with more than one 
woman committed by living with only one woman not a law- 
ful wife, and having a lawful wife living, when there is no 
proof that the person charged even saw the lawful wife during 
the time charged; and if there is a presumption of cohabita- 
tion with the lawful wife, is that presumption absolute and not 
capable of being disproved as a fact? 7 

On this last question the judges in Utah are divided in 
opinion, as will appear by the records, and it is directly raised 
by the following instruction in two cases, to which exception 
was taken : 

“If you find, beyond a reasonable doubt, that the defend - 
ant had, during the year 1884 [the year 1883 in one case], a 
legal wife living in Brigham City, Box Elder County, Utah 
Territory, from whom he was undivorced, that he recognized 
her as his wife, held her out as such, and contributed to her 
support as such wife, and that during the same year he lived 
in the same house with the woman Minnie, recognizing her 
as his wife, associated with her as such, and supported and 
held her out as a wife, then the offense of unlawful cohabita- 
tion is complete, and you will find the defendant guilty. The 
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leyal wife in this case is the woman whom tlie defendant first 
married.” 

The statement of these questions show tlieir wide sig- 
nificance in the daily application of the law in Utah. 

The questions in these cases, though important, require 
no lengthy arguments, and the three cases can be argued 
together within the time given for argument by the eourt in 
a single case. 

The reasons for asking advancement of the causes are: 

The plaintiff in error is imprisoned in execution of the 
judgments. ° 

The rule of the courts in Utah is not to allowed bail after 
conviction unless some extraordinary reason, such as new 
facts or circumstances affecting the merits, has arisen since 
the trial, and the discretionary power to so interpret the law, 


‘was affirmed by this court im Clawson vs. United States (115 


U. S. 143). The plaintiff in error relies on the errors assigned 
in the record, and cannot assign any extraordinary reason 
arising since trial as a ground for bail. He was nearly 
seventy-two years old when the trial occurred, and the efflux 
of time since then cannot be called extraordinary. A suspen- 
sion of the execution of the judgments by a certificate of 
probable cause would, if attainable, be useless, because in the 
absence of bail he would be kept in the same prison and 
subject to the same hardships, as if imprisoned in execution 
of the judgments, and if said causes are not advanced 
his term of imprisonment will expire before the causes can 
be determined in their order, and his writs of error become 
practically useless as a remedy for the correction of the errors 
he alleges. ‘The plaintiff in error therefore respectfully prays 


that his motion be allowed. 
LoRENzOo Snow. 


Dated March 12, 1886. 


=. : 


ce 


TERRITORY OF UTA, oe 
Salt Lake County. f ' 
Lorenzo Snow being duly sworn says: | am the plaintiff 
in error in the causes entitled in the foregoing motion, and I 
am actually imprisoned in the Utah Penitentiary in execution 


of the judgments recited in said motion. 
LORENZO SNow. 


Subscribed and sworn to before me the 12th day of 
March, 1886. 
a JoskPH F. SIMMONS, 
(_ Kae Notary Public for Salt Lake County, Utah Territory. 
ge 
| certify that Lorenzo Snow is imprisoned in the Utah 
Penitentiary of which I am in charge, on commitment issued 
on the judgment recited in the foregoing motion. 
Kk. A. IRELAND, 
U.S. Marshal and Warden of said prison. 


Dated March 12, 1886. 
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| Petition for Writ. 
In the Supreme Court of the State of California. 


[n the Matter of the Application of Yick Wo for a Writ of Habeas 
Corpus. 


To the honorable the judges of the supreme court of the State of 

California: 

The petition of Yick Wo humbly represents that he is unlawfully 
restrained of his liberty by Peter Hopkins, sheriff, at the old city 
hall, in the city and county of San Francisco, in the State of Cali- 
fornia. ‘To make manifest the illegality of the said restraint, your 
petitioner respectfully shows: 


[. 


That he is a native of China, who, with the permission of the 

State of California and the United States of America, entered 

2 the State of California in the year 1861, and trom that time 

up to the filing of this petition has, with like permission, 

resided within the said State of California, and labored faithfully 
for an honest livelihood. 


II. 


That your petitioner is still a subject of the Empire of China, 
and has never been permitted by the laws of this land to become a 
citizen thereof. For this reason he is compelled to crave your 
honors’ consideration of the treaty stipalations between the United 
States and China, in addition to the humane and liberal provisions 
contained in the organic and statutory laws governing your honors’ 
country. 


ITI. 


For more than twenty-two years your petitioner has been engaged 
in the business of washing clothes at No. 349 Third St., in the city 
and county of San Francisco, and he numbers among his 
3 patrons many of the oldest and most respectable citizens in 
his neighborhood. Your petitioner’s said business, while not 
lucrative, has been remunerative and highly valuable to him. His 
business is carried on in a house constructed of wood, like the great 
majority of buildings in San Francisco, and it has occupied its 
present site for more than twenty-two years, and has been continu- 
ously used as a laundry for more than twenty-two years. 
IV. 

While carrying on his said business in the said house, your peti- 
tioner has scrupulously complied with every revenue, health, fire, 
and police regulation applicable to the laundry business, in a frame 
house, notwithstanding the fact that these regulations have been 


numerous, in many: cases onerous, and frequently cumulative, as 
1—1280 
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will appear from a review of the city’s changeful legislation on this 

subject. 
V. 

On May 4th, 1866, the board of supervisors of San Fran- 

f cisco adopted an ordinance, numbered 697, whereby the nec- 

essary work of cleansing soiled clothing was, for the first time 

in the history of the city, subjected to special burdens in the form 

of a license tax upon all “laundries and laundry offices” employ- 

ing vehicles “drawn by animal power.” This ordinance, it would 

seem, contemplated nothing more than indemnification for the use 

of the city’s highways by horses, for it placed no burdens upon 

and gave no attention to laundrymen wh. did not employ “animal 
power.” 

On June 25rd, 1875, they adopted an ordinance, numbered 1095, 
whereby the theory or policy of order 697 was reversed, and laun- 
drymen who did riot use vehicles drawn by animal power were 
charged a license tax of fifteen dollars a quarter, while those who 
did use vehicles drawn by animal power were charged as follows: 
Where the establishment employed one vehicle the license tax was 

only two dollars per quarter; where it employed two vehicles 
5 the tax was four dollars per quarter, and where it employed 

more than two, no matter how great the monopoly, the tax 
was only fifteen dollars per quarter—the same precisely that was 
required of the little establishment which could not afford to use 
animal power. When it [is] remembered that the Chinese who are 
engaged in the laundry. business do not [use! vehicles drawn by 
animal power, the purpose of the city’s authorities to discriminate 
against them is painfully evident. 

On February 24th, 1874, they adopted an ordinance, numbered 
1135, whereby they repudiated the discriminating features of o 
1098, and, as if ashamed of the same, returned to the terms of order 
697, imposing the burdens of taxation upon those laundries only 
which where able to and did employ vehicles drawn by animal 
power. 

On March 15th, 1876, they adopted aa ordinance, numbered 1264, 
whereby they restored the discriminating features of order 1098, and 

once more placed the laundries which emploved no vehicles 
6 drawn by animal power under a heavier burden of taxation 

than those which employed one or two vehicles. and under 
the same burden of taxation as those which employed more than 
two such vehicles. In the race between fair dealing and discrimi- 
nation, up to this point it is difficult to determine which holds the 
advantage. 

On May Ist, 1878, they adopted an ordinance, numbered 1429, 
whereby they repudiated the vehicle and horse-power feature of the 
preceding orders, and introduced the more natural and equitable 
method of adjusting the burden of taxation by the number of per- 
sons employed in the laundry. This system of fixing the license 
tax was too just to excite criticism. : 

On December Ist, 1879, they adopted an ordinance, numbered 
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1547, whereby the righteous system of order 1429 was re-enacted 

and continued in foree. 

Up to February 24th, 1880, the manner in which, the place where, 
or the character of the building in which the laundry busi- 
ness was carried on had not become the subject of municipal 
regulation, the legislation up-to this time simply placing it 

in the category of licensable occupations with an ever-shifting stand- 

ard by which to determine the amount of the license tax. 

But on February 27th, 1880, they adopted an ordinance, numbered 
1559, whereby they enacted that “all buildings erected and used as 
laundries within the corporate limits of the city and county of San 
Francisco, on and after Mareh Ist, 1880, shall be construeted but 
one story in height, with brick or stone walls not less than twelve 
inches in thickness, covered with a metal roof; and provided with 
metal or metal-covered doors and window-shutters.” 

The penalty for violating this ordinance was fixed at a fine not 
exceeding one thousand dollars and imprisonment in the county 
inil not exceeding six months, or either. 

At this time, to wit, ebruarv 24th, 1SSO, there were about 320 

laundries in the city and county of San Francisco, of which 


| 
' 
a 
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‘ about 240 were owned and conducted by subjects of China, 

and of the whole number, viz., 320, about 310 were constructed 

of wood, the same material that constitutes nine-tenths of the houses 

in the citv of San Franeiseo. The capital thus invested by the sub- 

ects of China was not less than two hundred thousand dellars, and 

they paid annually for rent, license, taxes, gas, and water about one 
nly (| and elohty thousand dollars: 

lhis order 1559 made no provision for the practice of diserimina- 

ion, so the board adopted, on May 26th, 1880, an ordinance number 
1569, wherein they said “it shall be unlawful from and after the 
passage of this order for any person or persons to establish, main- 
tain, or carry on a laundry within the corporate limits of the city 
ind county of San Francisco without having first obtained the con- 
sent of the board of supervisors, except the same be located in a 
by ilding eonstructed of elther brick or stone.” 

It will be observed by your honors that this order 1569 In no way 
informs or pretends to inform the applicant what he must do or 

what he must be in order to secure the supervis-onal consent; 
vy iT pre scribes no rule of action as to qualifications, ete. If such 

an order be reasonable and valid then discrimination by 
indirection may be practiced with- limit and without redress. 

On July 28th, 1880, they adopted a comprehensive system of police 
and sanitary regulations in an ordinance numbered 1587, wherein 
the following sections occur with reference to laundries, viz: 

Section 67. All buildings erected and used as laundries within 
the corporate limits of the city and county on and after March Ist, 
1880, shall be constructed one story in height, with brick or stone 
walls, not less. than twelve (12) inches in thickness, covered with a 
metal roof, and provided with metal or metal-covered doors and 
window-shutters. 

“Section 68. It shall be unlawful from and after the passage of 
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this order for any person or persons to establish, maintain, or 
10 carry on a laundry within the corporate limits of the city and 

county of San Francisco without having first obtained the 
consent of the board of supervisors, except the same be located in a 
building constructed either of brick or stone.” 


The maximum penalty for violating this ordinance is a fine not 
exceeding one thousand dollars and imprisonment not exceeding 
six months. 

It will be observed that this order, 1587, applied to transactions 
as far back as March Ist, 1880, though not adopted until July 28th, 
1880, nearly five months subsequent to the time when the prohibi- 
tion is made operative. 

On June 10th, 1882, they adopted an ordinance, numbered 1679, 
whereby an entire change was made as to the limits of the regulated 
district and the conditions upon which laundries might be main- 
tained. Section 1 of that order. made it unlawful to maintain a 
laundry-east of Ninth and Larkin streets without the consent of the 
board of supervisors, which consent could only be granted upon the 

recommendation of twelve or more citizens and tax-payers in 
11 the block where the laundry was to be established. 
On October 21st, 1882, they adopted an ordinace, numbered 
1691, in which a new and very elaborate system of regulation was 
brought into operation. 

This ordinance, after reciting the novel discovery that the main- 
tenance of laundries where clothes are cleaned for hire is injurious 
and dangerous to public health, etc., enacted in substance as fol- 
lows : 7 

Ist. That on and after January Ist, 1883, it shall be unlawful to 
maintain a laundry within that portion of the city and county which 
lies between the waters of the bay and a line drawn through Gough, 
Market, Ninth, and Channel streets “without having first obtaine d 
a license or permit therefor, duly granted by resolution of the board 
of supervisors.” 

2d. That the license collector shall not issue a license until the 
applicant therefor produces a certified copy of the aforesaid reso- 

lution. 
12 od. That before license or permit Is granted by the board 
the applicant must file with the clerk thereof: 

An accurate description of the premises. 

A certificate of the health officer that the premises are properly 
drained and that all arrangemenis for conducting the business with- 
out injury to the sanitary condition of the ne ighborhood have been 
complied with ; 

ied a certificate of the board of fire wardens that the stoves, wash- 
ing and drying apparatus, and the appliances for heating smooth. 
ing irons are In good condition, and that their use is not dange ‘rous 
to the surrounding property, and that all proper precautions have 

been taken, ete. 
13 4th. That the health officer and the board of fire wardens 
shall, upon the applicant’s request, and without charge, make 


ber. 
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the inspections necessary to enable them to give the aforesaid cer- 
tificates. 

Sth. That laundrying shall not be done between 10 p. m. and 6 
a. m., nor upon any portion of Sunday. 

6th. That persons with contagious diseases shall not be allowed 
to remain in laundries within the prescribed district. 

7th. That any person who shall conduct a laundry within the 
designated district without obtaining the permission of the board 
of supervisors and a license from the license collector is liable to a 
maximum penalty of $1,000 fine and six months’ imprisonment. 

This ordinance, it will be observed, though -burdensome and _ pe- 

culiar, prescribes the conditions upon which the board’s per- 
14 mission may be obtained, in this respect rising to a higher 

plane of justice and reason than that occupied by 1569 and 
1587, where the applicant is commanded to seek the haven of super- 
visorial consent without chart or compass to protect him against 
the sunken rocks of discrimination. 

On June 11th, 1883, they adopted an ordinance, numbered 1719, 
whereby the provision requiring the special consent of the super- 
visors was very properly dispensed with, and a provision requiring 
the certificates of the health officer and the board of fire wardens to 
be exhibited in some conspicous place at the laundry was added, it 
would seem, in lieu thereof, for, with these exceptions, orders 1691 
and 1719 are identical in substance and similar in language. 

Section 9 of this last order declares that “order No. 1691 and all 
orders or parts of order in conflict with any of the provisions of 
this order are hereby repealed.” 

On October 29th, 1883, by an ordinance numbered 1746, they 

amended section 1 of order 1719 by changing the limits of 
15 the laundry district. 
On March 5th, 1884, they adopted an ordinance, numbered 
1762, which corrects the reference to certain preceding orders, but in 
all other respects follows the very language of order 1719 as amended 
by order 1746. ‘This last-mentioned order, 1762, contains the follow- 
ing repealing clause, viz: 

‘Order No. 1691 and all orders or parts of orders in conflict with 

any of the provisions of this order are hereby repealed.” 


Section 1 of order 1719, adopted June 11th, 1883, the same section 
as amended October 29th, 1883, by order 1746, and the same sec- 
tion, in order 1762, of March 5th, 1884, dispenses with the special 
consent of the board of supervisors in the matter of conducting 
laundries within the given districts, and very naturally places the 

whole subject under the appropriate control of the health and 
16 fire departments of the city government, with strict injunce- 
tions to the police departme nt to see that the provisions of order 
1762, the last of this long and changeful series, are strictly enforced. 


VI. 


And your petitioner further shows that, notwithstanding this 
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special consent of the supervisors has been dispensed with and fully 
supplanted by a more reasonable and efficient system, yet within a 


few weeks your petitioner and more than one hundred and fifty of 


his countrymen have been arrested upon the charge of carrying on 
business without having such special consent, while those who are 
not subjects of China, and who are conducting eighty-odd laundries 
under similar conditions, are left unmolested and free to enjoy ‘the 
enhanced trade and profits arising from this hurtful and untair dis- 
crimination. Thé business of your petitioner, and of those of his 

countrymen similarly situated, is greatly impaired, and In 
17 many cases practically ruined \g@@ghis system of oppression to 

one kind of men and iavoritisnlal others. 

VII. 

And your petitioner further shows that, though he was advised 
and satisfied that the law requiring the special consent of the board 
of supervisors had been substituted by another and was no longer 
in force, yet, as he and his countryman similarly situated were 
anxious to comply with every regulation, whether valid or invalid, 
active or extinet, that did not make compliance napracticable, he, 
your petitioner, and about two hundred others of his countryman, 
similiarly situated, humbly and respectfully petitioned the board of 
supervisors for permission to continue their business in the various 
houses which they had been occupying and using as laundries in 
many cases for more than twenty vears. ‘Though these petitions 
were couched in the most respectful language, and though it was made 

known to the board of supervisors that the petitioners had 
1S complied with every regulation concerning health, safety, 

license tax, and everything else prescribed by the latest ordi- 
nances, especially order 1762, which Is the last One ON this subject, 
vet, notwithstanding all this, nota single one of the petitions pre- 
sented by your petitioner and his countryman was granted, while 
not a single petition presented by persons who were not Chinese 
was refused, and yet the laundrymen who have thus been favored 
by the supervisors have no stronger claims to present, outside of 
race and national prejudice, than your petitioner and his country- 
men, and your petitioner avers that the orders providing for this 
special consent were adopted for the purpose of discriminating 
against him and his countrymen, and that they are enforced so as 
to accomplish that result. 


VIIl. 


And your petitioner further shows that the complaint filed against 
him for misdemeanor in the police court No. 2 of the city and 

19 county of San Francisco on 22d day of August, 1885, charged 
him with violating section 1 of order 1569 and section 68 of 

order 1587 ; 1n other words, that he had conducted a laundry in a 
house not made of brick or stone, without having the special con- 
sent of the board of supervisors. Upon this complaint, notwith- 
standing the defense of your petitioner, he was convicted, and on 
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the 22 day of August, 1885, he was sentenced to pay a fine of ten 
dollars, and upon default thereof to be imprisoned one day for each 
one dollar of the said fine. Your petitioner having failed to pay 
the said fine was arrested and is now detained by Peter Hopkins, the 
sheriff of the city and county of San Franciseo, under a commit- 
ment based upon the said judgment. 


1A. 
Your petitioner avers that his said imprisonment is unlawful, for 
the following reasons: 
Ist. ‘The said ordinances requiring the special consent of 
20 the supervisors to the maintenance of laundries in houses not 
made of brick or stone are not now in force and operative 
because they have been substituted by others: they have been re- 
peal d, and they have lapsed by nobh-user, 
2d. They were never valid because unreasonable in requiring the 
house to be but one story in height, and to be constructed of only 
two kinds of incombustible material, viz., brick and stone. They 
are also unreasonable because they require the special consent of the 
very body that has declared the matter a nuisance, And prohibited 
it under the extremest penalty at their disposal. 
od. They were never valid because they enlarge the law of nui- 
sance without authority, and thereby and thereunder the destrue- 
tion of property rights is accomplished without indemnification or 
due process of law. An ancient laundry is declared a nui- 
2] sance by legislative edict, and the courts, in which the ques- 
tion of nuisance or no nuisance should be tried, are employed 
simply to graduate and apply the punishment, and thus give em- 
phasis to the legislative judgment that it Is a nuisance. 
ith. They were never valid because the supervisors have not, 
under see. 11, art. XI, of the State constitution, or under sub. 9, see. 
74, of the consolidation act, as alleged in the preamble to some of 
their ordinances on this subject, the power to constitute and declare 
the necessary process of clothes-washing a nuisance, nor have they 
such power under any other provisions of the constitution of the 
State or the charter of the city. Whether the maintenance of a 
laundry be a public nuisance or not Is a mixed question of law and 
fact, to be determined in the courts, with reasonable opportunity to 
the accused to make defense as to this vital and essential question. 
While under the supplement to the consolidation act, ap- 
proved Mareh L6th, LS76, the board ot health is authorized 
by the Legislature of the State to abate nuisances, vet neither 
the board of health nor the board of supervisors is clothed with the 
soverelgn power to define and declare what shall constitute a 
nuisance. 
5th. They were never valid because requiring the laundryman to 
obtain the special consent of the supervisors without prescribing the 
conditions with which applicants must comply in order to deserve 
such consent does not constitute a “regulation or order” within the 
meaning of those terms as used in sec. 74 of the consolidation act. 
The legislative will, instead of taking the form of an expressed rule 


’ 


? 
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of conduct, is held in reserve; and such action does not amount to 
the “ regulation or order” which the board is authorized to make, 
and which they are required to publish for the information and 
guidance of the people. It,is the same as if the supervisors had, 

by ordinance, declared that they would not make known the 
23 terms and conditions upon which clothes-washing for hire 

might be carried on throughout the broad limits of San Fran- 
cisco city and county in houses built of materials other than brick 
or stone, but that each particular one of hundreds of cases must 
be left to and be determined by the unmanifested and capricious 
will of the board. 

6th. They are invalid because as constituted and enforced: they 
deprive persons of liberty and property rights without due process 
of law, and deny to persons the equal protection of the laws con- 
trary to section 1 of the 14th Amendment to the Constitution of the 
United States. 7 

7th. They are invalid beeause as constituted they are calculated 
to be arrd are so enforced as to discriminate against your petitioner 
and his countrymen, contrary to the provisions of section 1977 of the 

Revised Statutes of the United States. 
24 Sth. ‘They are invalid because as constituted they. are cal- 
culated to be and are so enforced as to discriminate against 
your petitioner and his countrymen, contrary to existing treaty stip- 
ulations between the United States and China. 

Wherefore your petitioner prays that a writ of habeas corpus may 
be granted, directed to the said Peter Hopkins, sheriff of the city 
and county of San Francisco, commanding him to have the body of 
your petitioner before your honors at a time and place therein to be 
specified, to do and receive what shall then and there be considered 
by your honors concerning your petitioner, together with the time 
and cause of his detention and said writ, and that your petitioner 
may be restored to his liberty. 

This application is made to your honors with the humble request 

that it may be heard in bank, because judges of the superior 
25 court have ruled differently on the questions involved, and 

one of the departments of your honors’ court has heretofore 
had some of the above points before it, and ruled thereon adversely 
to the position taken by your petitioner. 
; YICK WO, Petitioner. 
L. H. VAN SCHAICK anp 
D. L. SMOOT, 

Attorneys for Petitioner. 


STATE OF CALIFORNIA, a. 
_* . i * eee , . ra 88 Ms 
City and County of San Francisco, | 


Yick Wo, being duly sworn, says that he is the petitioner named 
in the foregoing petition; that he has heard read the said _peti- 
tion and knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters which are therein stated 
on his information or belief, and as to those matters that he be- 


lieves it to be true. : YICK WO. 


Se 


te 


WAR’ 
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Subseribed and sworn to before mec this ae day of August, 1885 ». 


[AMES LAWLER, 
Judge of the Police Judges’ Court No. 2 2 of said City and County. 
Let a writ issue as prayed for, returnable before this court, 
in bank, on the 4th day of Sept., 1885, at ten o’clock a. m 
Let petitioner be admitted to bail in the sum of $100. 


R. F. MORRISON, 
Chief Justi: 


Kndorsed: Filed August 24th, 1885. J. W. McCarthy, clerk, by 


J.S. Williams deputy. 


2/ Submission of (Cause. 


— . 


in the Supreme Court, State of California. In Bank. 
In Re Yick Wo on Habeas Corpus. 


1885, Sept. 4th—Argued. Petitioner allowed 15 days to file brief; 
respondent 10 to reply. Cause to be thereon submitted. 

sept. 24th.—Filed petitioner's brief. 

Oct. 3.—Filed respondent’s brief and submitted. 


Zz Judgment. 
In bank. 
In Re Ytcxk Wo. No. 20126. 
Petition for writ of habeas corpus. 
DECEMBER 281TH, 1885. 


called, and having been 


And now at this day this cause being 
t by the court, and 


heretofore submitted and taken under advisemen 
all and singular the law and premises being by the court here seen, 
heard, understood, and fully considered, the opinion of the court 
herein Is delivered DY the court. 

Whereupon i is now considered, ordered, adjudged, and decreed 
Dv the court here that the petitioner lth the above-entitled Cause be, 
and he hereby is, remanded LO the custody of the sheriff. 

29 Opinion. (Filed December 28, 1885.) 
In Bank. 
In Re Yick Wo on Habeas Corpus. No. 20126. 


1. Yick Wo, a native of China, came to the United States in 1861, 
and for twe —_ two years last past has been engaged in the laundry 
business at 349 Third street, San Frane isco. 

2. Petitioner is an alien and a subject of the Emperor of China. 

The ition for a writ of habeas corpus Was filed Ai ugust 24. L885, 
and a writ issued returnable September 4, yee The return shows 
that pe titioner is held by the responde nt, as sheriff of the Cc ity and 


county of San Francisco, under a convic a and sentence for a viola- 
anne | OZeee) 
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tion of section J of order 1569, and section 68 of order 1587 of the 
board of supervisors of the city & county of San Francisco. 

Ordinance, or order, No. 1569 of the board of supervisors, under 
which petitioner was convicted, is in the following language: 


Order No. 1569, 


30 “Prescribing the kind of buildings in which laundries may 
be located. 

The people of the city and county of San Francisco do ordain as 
follows: 

“Section 1. Itshall be unlawful from and after the passage of this 
order for any person or persons to establish, maintain or carry on a 
iaundray within the corporate limits of the city and county of San 
Francisco, without having first obtained the consent of the board 
of supervisors, except the same be located in.a building constructed 
either of brick or stone. 

“Sec. 2. It shall be unlawful for any person to erect, build, o 
maintain, or cause to be erected, built, or maintained over or upon 
the roof of any building now erected, or which may hereafter be 
erected, within the limits of said city.and county, any scaffolding 
without first obtaining the written permission of the board of super- 

visors, Which permit shall state fully for what purpose said 
ol scaffolding is to be erected and used, and said scaffolding 

shall not be used for any other purpose than that designated 
in such permit. 

“Sec. 35. Any person who shall violate any of the provisions of 
this order shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof, shall be punished by a fine of not more than $1,000, 
or by imprisonment in the county jail not more than six months, 
or by both such fine and imprisonment. 

“In board of supervisors, San Francisco, May 24, 1880. 

“After having been published five successive days, according to 
law, taken up and passed by the following vote : 

“ Ayvyes—Supervisors Schottler, Mason, Litchfield, Drake, Whitney, 
Eastman, Fraser, Taylor, Doane, Bayley, Torrey, Stetson. 

“ Approv ed, San F raticisco, May 26, i880. 

“JNO. A. RUSSELL, Clerk. 
“T. 8. KALLOCH, 


o2 “ Mayor and ex-officio President Board Super visors.” 


Section 68 of order 1587, passed July 28, 1880, is in substance and 
effect the same as section 1 of No. 1569, quoted above. 

It is admitted that petitioner had a license, a certificate from the 
board of fire wardens, and a certificate from the health officer, copies 
of which are on file. 

It is further admitted that petitioner applied to the board of super- 
visors, June 1, 1885, for consent of said board to maintain and carry 
on his laundry, but that said board refused said consent. — 

By section 2 of article XI of the constitution of this State it is pro- 
vided that “any county, city, town, or township may make and en- 


— 
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force within its limits all such local, police, sanitary, and other reg- 
ulations as are not in conflict with general laws.’ 
b- section 74 of the act of April 19, 1856, usually known 
33 as the consolidation act, the board of supervisors is empow- 
ered, among other things, “tu provide by regulation for the 
prevention and summary ret noval of nuisances to public health, the 
prevention of contagious diseases; * * * to prohibit the erection 
of wooden buildings within any fixed limits where the streets shall 
have been established and graded; * .* * to regulate the sale, 
storage, and use of gunpowder or other explosive or combustible 
materials and substances, and make all needful regulations for pro- 
tection against fire; to make such regulations concerning the erec- 
tion and use of buildings as may be necessary for the safety of the 
inhabitants.” 

“ Unwholesome trades, slaughter-houses, oper: tions offensive to 
the senses, the deposit of powder, the application of steam-power to 
propel cars, the building with combustible materials, and the burial 

the dead may “all,” says Chancellor Kent, “be interdicted 
Od by law, in the midst of dense masses of population, on the 
general and rational principal that every person ought to so 
use his property as not to injure his neighbors, and that private in- 
terests must be made subservient to the general interests of the com- 
munity. 
(Kent’s Com., vol. 11, page, 340.) 


Every citizen holds his property subject to the proper exercise of 
the powers and restrictions above referred to. 

A large proportion of the laws and ordinances relating to the com- 
fort, safety, health, convenience, good order, and general welfare of 
the inhabitants of cities and towns, and which we style police laws 
or regulations, have the effect, in a greater or less deg ree, to disturb 
and curtail individual enjoyme ut and personal rights. 

For the injury which the citizen suffers he is, in contemplation 

of law, compensated by his share in the general benefits flowing 
30 from thé regulations found essential to the general welfare. 

It is but a reasonable restraint upon the use of property in 
those cases where its unlimited use or enjoyment would produce 
serious mischief to others. 

The right to establish fire limits and to interdict the construc- 
tion of wooden buildings within certain specified bounds is a 
familiar exercise of the authority usually conferred upon municipal 
corporations. 

[In towns like San Francisco, constructed largely of wood, the 
danger from fire is ever present and overshadowing. 

It is not, therefore, strange that the Legislature, in conferring cer- 
tain powers upon the municipal authorities of the city, included 
not only the authority to regulate the erection, but also the use of 
buildings so far as necessary for the safety of the inhabitants. 

To prevent the construction of wooden buildings within the 

densely inhabited portions of a city may become an impera- 
36 tive duty on the part of the authorities. They may not de- 
stroy those already erected. But the use of wooden structures 
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within given limits for specific and highly dangerous purposes may 
become quite as detrimental as the erection of new structures of the 
same character, and as the power of regulation extends to the use as 
well as to the erection of wooden buildings we can discerti no assump- 
tion of unwarranted authority in the order No. 1569 which interdiets 
the establishing, maintaining, or carrying on laundries, except by 
consent of the board of supervisors, save in brick or stone buildings. 
The business of conducting a laundry involves a constant use of fires 
under circumstances, and perhaps by persons, liable to result in con- 
flagrations. Of these facts the supervisors are the judges. 


In given instances, under favorable circumstances, the danger of 


fire from this business may be reduced to a minitnum or may not at 
all jeopardize the surrounding property. 

Od In this last class of cases no objection can be seen why per- 
mits should not be granted is provided for in order 1569 It 

has been the practice in municipal corporations to vest the granting 

of licenses for a variety of objects in the discretion of the corporate 

authorities, or some of them. Without such authority boards of 


health and various other agencies by which the lives and health of 


citizens and the safety and due enjoyment of their property are pro- 
tected would be powerless for good. 

The argument that the discretion to permit the establishment of 
laundries in wooden buildings by the supervisors is hable to abuse 
cannot be held conclusive. No doubt all power Is liable to abuse, 
wheresoever lodged. 

In theory, however, as well as in ordinary practice, the persons 
selected to discharge governmental duties by reason of supposed 
qualifications for the several positions In which they ure placed 

will be found to possess the capacity and Integrity essential 
od to a proper administration of the trust reposed in them. 
[fthey prove deficient in these qualifications the evil cannot 
be remedied by invalidating theiracts performed by virtue of author- 
ity vested in them, or where they have exercised discretionary 
powers by impugning their judgment or motives rather than their 
right to exercise the discretion.: 

‘the board of supervisors, under the several statutes conferring 
authority upon them, has the power to prohibit or regulate all oceu- 
pations which are against good morals, contrary to public order and 
decency, or dangerous to the public safety. 

Clothes-washing is certainly not opposed to good morals or sub- 
versive of public order or decency, but when conducted in given 
localities it may be highly dangerous to the public safety. Of this 
fact the supervisors are made the judges, and having taken action 

in the premises we do not find that they have prohibited the 
39 establishment of laundries, but that they have, as they well 

might do, regulated the places at which they should be estab- 
lished, the character of the buildings in which they are to be main- 
tained, ete. 

The process of washing is not prohibited by thus regulating the 
places at which and the surroundings by which it must be exer- 
cised. 
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The order ‘No. 1569 and section 68 of order No. 1587 are not in 
contravention of common right or unjust, unequal, partial, or op- 
pressive in such sense as authorizes us in this proceeding to pro- 
nounce them invalid. 

It is next contended that order No. 1569 and section 68 of order 
loS7 are repealed by order No. 1767, adopted April 8, 1884, and 
which is in the following language : 


Ord: r No. | 167. 


“ Regulating the establishment and maintenance of public laun- 
dries and public wash-houses within certain limits in the city and 
county of San Francisco. 


(Pre amble.) 


a Whereas the iIndiseriminate establishm ‘Lil of publie laundries 
LQ) and public wash-houses, where clothes and other articles are 

cleansed for hire, is injurious and dangerous to publie health 
and public safety, and prejudicial to the well-being and comfort of 
the community, and depreciates the value of property in those 
neighborhoods where such public laundries and such public wash- 
house-houses are situate : 

‘Under and in conformity to the authority vested by section 11 
of article XI of the constitution of the State of California, and of 
subdivision 9 of section 74 of an act entitled ‘An act to repeal the 
several charters of the city of San Francisco, to establish the boun- 
daries of the city and county of San Francisco, and to consolidate 
the government thereof,’ approved April 19, LSo6, and the several 
acts amendatory thereto and suppl mentary thereof— 


5a The people of the city and county of San I’ ranelsco do ordain is 
follows: 


(Limits defined.) 


‘Secrion 1. On and after the passage of this order it shall be un- 
lawful for any person or persons to establish, maintain, or 
t] carry on the business of a public laundry or a publie wash- 
house, where clothes or other articl sare cleansed for hire, 
within that portion of the city and county of San Francisco lying 
and being within the following boundaries : Commencing at the in- 
tersection of Devisadero street with the waters of the Bay of San 
l’rancisco ; thence following the bay shore easterly and southerly tO 
the easterly end of Channel street; thence along Channel street in 
a westerly direction to Potrero avenue; thence southerly along Po- 
trero avenue to Army street; thence we sterly along Army street to 
Dolores street: thence northerly along Dolores street to and across 
Market street to Ridley street; thence westerly uiong Ridley street 
to Devisadero street, and thence northerly along Devisadero street 
to the bay and point of commencement, without having first com- 
plied with the conditions hereinafter specified.” 
(Persons conducting laundries must obtain certifigates from health 
officer and fire wardens as to the condition of premises.) 
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“Sec. 2. It shall be unlawful for any person or persons to 
42 conduct or-maintain a public laundry or wash-house within 
the district named in section 1 of tiis order without having 
first obtained a certificate signed by the health officer of the city and 
county of San Francisco that the premises are properly and sufh- 
ciently drained, and that all proper arrangements for carrying on 
the business without injury to the sanitary condition of the neigh- 
borhood have been complied with, and particularly that the provi- 
sions of section 4 of order No. 1587 of this board have been complied 
with; also a certificate signed by the board of fire wardens of the 
city and county of San Francisco that the stoves, washing and dry- 
ing apparatus, and the appliances for heating smoothing-irons are 
In good condition, and that their use Is not dangerous to the sur- 
rounding property from fire, and that all proper precautions have 
been taken to comply with the provisions of order No. 1752, ‘ to de- 
fine the fire limits of the city and county of San Francisco 
45 and making regulations concerning the erection and use of 
buildings in said city and county.’” 


(Certificate of health officer and board of fire wardens in regard to 
laundries, ete.; no charge to be made therefor :) 

“Src. 3. It shall be the duty of the health officer, also of the board 
of fire wardens, respectively, upon application from any person or 
persons proposing to open or conduct the business of a public laun- 
dry within that portion of this city and county designated and de- 
scribed in section 1 of this order’, to inspect the premises in which it 
is proposed to carry on said business, or in which said business is 
being carried on, with a view to ascertaining whether the said prem- 
ises are provided with proper drainage and sanitary appliances ; 
also whether the provision of ordinance No. 1752 of this board has 
been complied with, and, if found in all respects satisfactory, then to 
issue to said applicants the certificates provided for in section 2 of 
this order. 

“ No charge whatever shall be made or compensation or 

44 fee collected or received for the performance of any of the 
services roti by the iclaktees of this order in the in- 
spection of premises or the issuance of a certificate, but all such ser- 
vices shall be performed free of charge.” 


(Times at which laundry work may not be performed :) 

“Src. 4. No person or persons owning or employed in the public 
laundries or public wash-houses provided for in section 1 of this. 
order shall wash or iren clothes between the hours of 10 o’clock 
p. m. and 6 o'clock a. m., nor upon any portion of that day known 
as Sunday. 


(No person suffering from infectious diseases to be permitted LO 
sleep, lodge, or remain in any public laundry:) 


“Sec. 0. No person or persons engaged in the laundry business 
within that portion of this city described in section | of this order 
shall permit any person suffering from any infectious or contagious 
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disease to lodge, sleep, or remain within or upon the premises used 
by him, her, or them for the purposes of a public laundry.” 
45 (Penalty :) 

“Sec. 6. Any person or persons establishing, maintaining, 
or carrying on the business of a public laundry or a public wash- 
house, where clothes or other articles are cleansed for hire, within 
the limits of this city and county, as described in section l of this 
order, without first having complied with the provisions of section 
2 of this order, shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished by a fine of not more than $1,000 or 
by imprisonment of not more than six months, or by both; and any 
person who shall violate any of the provisions of sections 4 and 5 of 
this order shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than $5 nor more 
than $50 or by imprisonment not more than one month, or by both 
such fine and imprisonment.” 


(Certificates of health officer and board of fire commissioners to 
be exhibited in a conspicuous place:) 
LG “Sec. 7. The certificates from the health officer and the 
board of fire wardens, as required by section 2 of this order, 
shall be exhibited in some conspicuous place on the premises, and 
the same shall be produced on the demand of any officer of the city 
and county of San Francisco.” 


(Police to enforce provisions of order :) 

“Sec. 8. The police authorities are hereby directed to have the 
provisions of this order strictly enforced.” 

(Repeal of all conflicting orders :) 

“Sec. 9. Order No. 1691 and all orders or parts of orders in con- 
flict with any of the provisions of this order are hereby repealed. 


“In BoARD OF SUPERVISORS, 
“San Francisco, April 7, 1884. 
“ After having been published five successive days, according to 
law, taken up and passed by the following vote: 
“A yes—SupervisorsSullivan, Reichenbach, Shirley, Burton, Smith, 
Pond, Griffin, Strother, Lewis, Ranken, James, Ashworth. 
“Absent—Supervisor Pond. 
17 “JNO. A. RUSSELL, Clerk. 


“ Approved, San Francisco, April 8, 1854. 
“WASHINGTON BARTLETT, 


“ Mayor and ex-officio President Board of Supervisors.” 


The rule for the construction of ordinances and orders of a mu- 
nicipal corporation are the same as for the statutes of the Legisla- 
ture. 

The civil cede of this State (section 20) affords no guide for de- 
termining the question of the repeal of the acts of municipal cor- 


ee ed 
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porations, except so far as its rules enunciate general principles 
alike applicable to all statutory enactments, general and local. 

The law does not favor the repeal of statutes by implication, and 
where there is an apparent.conflict between two acts the court should 
reconcile them if possible, but if this cannot be done, then the last 
act must govern. ' (Schofield-vs. White, 7 Cal., 400; People vs. R. R. 
Co., 28 Cal., 254.) 

W here asubsequent statute is repugnant to a prior, one, the latter 

- sch without any repealing clause, as a repeal of the 


48 former, « r where not repugnant, if it clearly appears from 
the ve Poe that it was intended as a revision or substitute for 
the former, it will repeal it so far as revised or substituted. (Pier- 


pont vs. Crouch, 10 Cal., 315.) 

In order for a subsequent act to re peal a former it should appear 
from the last act that it was Intended to take the place of or repeal 
the former, or that the two acts are so inconsistent that des and 
effect cannot be given to both. (4x parie Smith, 40 Cal., 419. Es- 
tate of Wixam, oo td., 320. People vs. Burt, 43 id., O60. People US, 
Sargent, 44 ad., 430.) 

Section 9 of the order No. 1767 expressly repeals “ Order No. 
1691 and all orders or parts of orders in conflict with any of the 
provisions of this order.” 

[t follows that order No. 1569 is not expressly reper aled, unless 
there is a conflict between its provisions and those of the later order 
or orders. 

We may dismiss some intermediate orders of the board from 
49 observation, for the reason that we find in them no support 
for the contention of petiiior ner not contained in No. L(67. 

We fail to find in order No. 1767 evidence of any such repugnance 
or conflict with No. 1569 as to warrant the conclusion that the latter 
is repealed by implication. 

They may with propriety both stand together. No. 1767 fixes 
the limits within which a public laundry or wash-house shall not 
be carried on without complying with certain conditions therein 
specified. These conditions relate to certificates to be procured from 
the health officer as to drainage and sanitary conditions, and from 
the board of fire wardens, showing the stoves, washing and drying 
apparatus are in good condition and not dangerous to surrounding 
property from fire, ete. 

The order also fixes and designates certain hours of the 
50 night within which washing and ironing shall not be car- 
ried on. 

The prominent feature of the order consists in the limits which 
it fixes within which certain restrictions apply. All of these pro- 
visions may with propriety be enforced, and the necessity still 
exist, in the diversely settled portions of the town, for this business 
to be conducted only in buildings of brick or stone. 

As order No. 1569 is not expressly repealed by order 1767, and 
as the latter is not repugnant to or inconsistent with the former, we 
are of opinion it did not repeal the former by implication, and that 
section 1 of order No. 1569 is still in full force and effect and appli- 


eet, 
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cable alike to all clases and conditions of men engaged or to engage 
in the business therein indicated. 

We have not deemed it necessary to discuss the question in the 

light of supposed infringement of petitioner’s rights under the 
oO] Constitution of the United States, for the reason that we think 

the principles upon which contention on that head can be based 
have in effect been set at rest by the cases of Barbier vs. Connolly, 
115 U.S. R., 27, and Soon Hing vs. Crowley, id., 703. 

That this class of orders are not repugnant to our State constitu- 
tion need not be discussed, as their validity with reference to that 
instrument has been sustained in Ez-parte Mount, 5, West Coast Re- 
porter 575; Ha-parte Moynier, 65 Cal., 33; Ex-parte Walters, id.,269. 

A regulation which applies alike to all persons engaged in a given 
pursuit without distinction as to nationality, residence, age, sex, or 
condition is not, when otherwise regular and valid, subject to the 


criticism of being in violation of treaty obligations existing between 


the United States and China. 
We are of opinion the petitioner should be remanded to the 
custody of the sheriff. 
SEARLS, C. 
We concur. 
BELCHER, C. C. 
FOOTE, C. 


52 By the Court: 


cd 
iF 


For the reasons given in the foregoing opinion the petitioner 1 
remanded to the custody of the sheriff. 


53 Bond. 


In the Supreme Court of the United States. 


Yick Wo, Plaintiff in Error, 
against 
Perer Horxurns, Sheriff of the City and County of San Francisco, 
Defendant in Error. 


Know all men by these presents that we, Yick Wo, Timothy F. 
Scott, and Ho Chong, of the city and county of San Francisco, State 
of California, are held and firmly bound unto Peter Hopkins, of 
said city and county, in the sum of five hundred, dollars, lawful 
money of the United States, to be paid to the said Peter Hopkins, 
his executors or administrators; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals. Dated this 29th day of January, 1886. 
D4 Whereas the above-named Yick Wo hath prosecuted a writ 
of error to the Supreme Court of the United States to reverse 
the judgment rendered by the supreme court of the State of Cali- 
fornia in a certain proceeding wherein said Yick Wo was petitioner 
and said Peter Hopkins was respondent: 
3—1280 
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Now, therefore, the condition of this obligation is such that if the 
said above-named Yick Wo shall prosecute his said writ of error to 
effect and answer all costs if he shall fail to make good: his plea, 
then this obligation shall be void ; otherwise to remain in full force 
and effect. 

YICK WO. SEAL. | 
TIMOTHY F. SCOTT. | SEAL.| 
HO CHONG SEAL. 


Sealed and delivered in presence of— & 


L.H. VAN SCHAICK. 


STATE OF CALIFORNIA, 
City and County of San Francisco, ) 


oo . 


Timothy I. Scott and Ho Chong, being duly sworn each for him- 
self, deposes and Says that he is a resident of the city and 
55 county of San Francisco, in the State of California, and is 
worth the sum of five hundred dollars exclusive of property 
exempt from execution and over and above all debts and liabilities. 
FIMOTHY F. SCOTT. 
HO CHONG. 


Subseribed and sworn to before me this 29th dav of January, 

1886. | 
R. F. MORRISON, 

Chief Justice of California. ' 


The form of the within bond and the sufficiency of the sureties 
therein is hereby approved. 
Dated January 29th, 1586. 
R. F. MORRISON, 
Chief Justice of Cal. 


Endorsed: Filed January 29th, 1886. J. D. Spencer, clerk, by 
J. 5S. Williams, deputy. 


56 UnItTeD STATES OF AMERICA. 88° 


To Peter Hopkins, sheriff of the city and county of San Francisco, 

Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the citv of Wash- 
ington, in the District of Columbia, on the eleventh day of October, 
A. D. 1886, pursuant to a writ of error filed in the clerk’s office of 
the supreme court of the State of California, in re Yick Wo on ha- 
beas corpus, wherewith Yick Wo is plaintiff in error and you are 
defendant in error, to show cause, if any there be, why the judg- 
ment and order in the said writ of error mentioned should not be 
corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Robert F. Morrison, chief justice of the 
supreme court of the State of California, this 29th day of Janu- 
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ary, A. D. 1886, and of the Independence of the United States the 
one hundred and tenth. 
[Seal Supreme Court of California. ] 
R. F. MORRISON, 
Chief Justice of California. 


ous Service of the within citation is hereby admitted this 29th 
day of January, A. D. 1886. 
ALFRED CLARKE, 
Attorney for Respondent. 


| Endorsed :] 20126. [In peneil:] Original. In the Supreme Court 
of the United States. Yick Wo, pl’ff in error, vs. Peter Hopkins, 
sheriff and def’t in error. Citation. Filed January 29, 1886. J. D. 
Spencer, clerk, by J. S. Williams, deputy. 

57 Unrrep STATES OF AMERICA, 88° 
The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting : 

Because in the record and proceedings and also in the rendition 
of a judgment of a plea which is in the said supreme court before 
you, between Yick Wo, plaintiff in error, and Peter Hopkins, sheriff 
of the city and county of San Francisco, defendant in error, a man- 
ifest error hath happened, to the great damage of the said plaintiff 
in error, as by his complaint appears, and it being fit that the error, 
if any there hath been,should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 

commanded, if judgment be therein given, that then, under yourseal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at the city of Washington, District of Columbia, on the second Mon- 
day of October next, in the said U.S. Supreme Court to be there 
and then held, that, the record and proceedings iforesaid bel ing | In- 
spected, the said U. 8. Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 20th day of January, in the year of 
a our Lord one thousand eight hundred and eighty-six and of the In- 
dependence of the United States the one hundred and tenth. 
[The Seal of the Cireuit Court, District of Cala. ] 
L. S. B. SAWYER, 
Clerk U. S. Cirewt Court, Dist. Cal. 

The above writ of error is hereby allowed. 

Rk. F. MORRISON, 
Chief Justice of California. 


574 [ Endorsed:}] 20126. [In pencil:] Original. United States 
Supreme Court. Yick Wo, plffin error, vs. Peter Hopkins, 
sheriff, &c., def’t in error. Writ of error. Filed January 29, 1886, 

~~ J. D. Spencer, clerk, by J. S. Williams, deputy. 
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58 Return to Writ Habeas Corpus. 


STATE OF CALIFORNIA, ) 
; 2 a. = , . ~ SS S 
City and County of San Francisco, | 


In the Supreme Court of the State of California. 


The people of the State of California to Peter Hopkins, sheriff of the 
city and county of San Francisco, Greeting : 

Wecommand you that you have the body of Yick Wo, by you 
imprisoned and detained, as it is said, together with the time and 
cause of such imprisonment and detention, by whatsoever name said 
Yick Wo shall be called or charged, before the hon. the supreme 

court of the State of California sitting in bank, at the court- 
59 room thereof in the city and county of San Francisco, on the 
4th day of September, A. D. 1885, at 10 o’clock a. m. of that 
day, to do and receive what shall then and there be considered con- 
cerning thesaid Yick Wo; and have you then and there this writ. 
By ‘order of— 


R. F. MORRISON. 


Witness the Hon. R. F. Morrison, chief justice of the supreme 
court aforesaid, with the seal thereof hereto affixed, this 24th day 
of August, A. D.-1885. 

Attest: J. W. McCARTHY, Clerk, 
[ SEAL. | By J. S. WILLIAMS, Deputy. 


Due service of the within writ is hereby acknowledged. 
Aug. 24th, 1885. 
PETER HOPKINS, Sheriff, 
By JERE J. DRISCOLL, 
Under Sheriff. 
J. N. E. WILSON, 
District Att'y. 


60 To the hon. the supreme court: 


The respondent respectfully shows that he is the sheriff of the city 
and county of San Francisco and that he holds Yick Wo as fol- - 
lows: | 

That on the 26th day of May, 1880, the board of supervisors passed 
an order, No. 1569, which order is as follows: 


Order No. 1569,: 
Prescribing the kind of buildingsin which |: ‘les Mav | | 
rescribing the kind of buildings in which laundries may be located. 


The people of the city and county of San Francisco do ordain as 
follows: 


Section 1. It shall be unlawful, from and after the passage of this 
order, for any person or persuns to establish, maintain, or carry on die 
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a laundry within the corporate limits of the city and county 
61 of San Francisco without having first obtained the consent 

of the board of supervisors, except the same be located in a 
building constructed either of brick or stone. 

Section 2. It shall be unlawful for any person to erect, build, or 
maintain, or caused to be erected, built, or maintained, over or upon 
the roof of any building now erected or which may hereafter be 
erected within the limits of said city and county, any scaffolding 
without first obtaining the written permission of the board of super- 
rvisors, Which permit ‘shall state fully for what purpose said seaffold- 
ing is to be erected and used, and such scaffolding shall not be used 
for any other purpose than that designated in such permit. 

SecTion 3. Any person who shall violate any of the provisions of 

this order shall be deemed guilty of a misdemeanor, and 
G2 upon conviction thereof shall be punished by a fine of not 
more than one thousand dollars or by imprisonment in the 
county jail not more than six months, or by both such fine and im- 
prisonment. 
In Boarp or SUPERVISORS, 
SAN I RANCISCO, May 24, 1880. 

After having been published five successive days, according to 
law, taken up and passed by the following vote: 

Ayes—Supervisors Schottler, Mason, Litchfield, Drake, Whitney, 
Eastman, Fraser, Taylor, Doane, Bayly, Torre ‘i Stetson. 

JNO. A. RUSSELL, Clerk. 

Approved. I.S. K yr ICH, 

Mayor and Ex-officio President Board of Supervisors. 


San Francisco, May 26, 1880. 


63 That on the 28th day of July, 1880, said board passed an 
order, No. 1587, of which order paragraph 68 is as follows: 
Section 68. It shall be unlawful from and after the passage of 
this order for any person or persons to establish, maintain, or carry 
on a laundry within the corporate limits of the city and county of 
San Francisco without having first obtained the consent of the board 
of supervisors, except the same be located in a building constructed 
either of brick or stone. 
That on the 22nd day of August, 1885, Yick Wo was arrested on 
a complaint, a copy of which is as follows : 
In the Police Judges’ Court No. 2 of the City and County of San 
Francisco, State of California. 
STATE OF CALIFORNIA, ( 
City and County of San Francisco, | 


88 - 


64 THe PEorLE OF THE STATE OF CALIFORNIA against Yick Wo. 


Personally. appears before me this 22nd day of August, A. D. 1885, 
James McNamara, who on oath makes complaint, and deposes and 


A Apsgret meegy 


7 


bo 
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says that on the 21st day of August, A. D. 1885, in the city and 
county of San Francisco, State of California, the crime of misde- 
meanor was committed, to wit, by Yick Wo (whose real name is 
unkown to this complainant), who then and there did wilfully and 
unlawfully carry on a certain laundry within the corporate limits 
of the city and county of San Francisco, to wit, at No. 349 Third 

street, without first having attained the consent of the board 
60 of supervisors of said city and county so to do; said laundry 

being then and there carried on In a building not constructed 
of brick or stone, thereby violating the provisions of section 1 of order 
No. 1569 and section 68 of order No. 1587 of the board of supervisors 
of the city and county of San Francisco, contrary to the form, force, 
and effect of the statute in such cases made and provided, and against 
the peace and dignity of the-people of the State of California; and 
this complainant upon oath accuses the said Yick Wo of having 
committed the said crime; and this complainant further alleges and 
deposes that the said accused was then and there arrested therefor 
in the actual commission of the said offence, and prays that the said 
accused may be brought before a magistrate and dealt with accord- 
ing to law. 

JAS. MCNAMARA. 

Ob Subscribed and sworn to before-me this 22nd day of August, 

A. D. 1885. 

JAMES LAWLER, 
Judge of thre Police Judges’ Court No. Z 
of the City and County of San Francisco. 


That thereafter said Yick Wo was convicted of violating said 
order and committed to the custody of respondent under a commit- 
ment, a copy of which is hereto annexed and made a part of this 
return. 

P. HOPKINS, Sheriff, 

By JERE J. DRISCOLL, 
Under Sheriff. 

ALFRED CLARKE, 


Special Counsel for the Municipality of San Francisco. 


(7 Commitment. 


In the Police Judges’ Court No. 2 of the City and County of San 
Francisco. 


STATE OF CALIFORNIA, i 


City and County of San Francisco, | 


, 


THe PEOPLE OF THE STATE OF CALIFORNIA vs. YicK Wo. 


The people of the State of California to the sheriff of the city and 
county of San Francisco, Greeting : 
Whereas Yick Wo having been duly convicted ‘in the police 
judges’ court No. 2 of the city and county of San Francisco, State of 
California, of the crime of misdemeanor as charged in the complaint 


- ae, 


- 
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upon oath, in the above-entitled criminal action, and by said 
GS court sentenced and adjudged, as a punishment for said crime, 

to pay a fine of ten (10) dollars, and in default of payment of 
said fine to be imprisoned in the county jail of the city and county of 
San Francisco, State of California, at the rate of one day for each one 
dollar of said fine until said fine is satisfied, as appears by the follow- 
ing full, true, and correct copy of the judgment rendered by said court 
and entered in the minutes and docket of seid court in the above- 
entitled criminal action. 


“ Minute Docket.” 


In the Police Judges’ Court No. 2 of the City and County of San 
lrancisco, State of California. 


In open court. 


STATE OF CALIFORNIA, } 
+? . > oy rr . > SSS 
City and County of San ‘Francisco, | 


COURT-ROOM OF SAID COURT, 
69 SATURDAY, August 22, 1855. 


Present ; presiding, Hon. James Lawler, judge of the police judges’ 
court No. 2. 


THe PEOPLE OF THE STATE OF CALIFORNIA vs. Yick Wo. 
Convicted of misdemeanor. 


In this action the defendant personally appears for sentence. The 
court renders its judgment that whereas the said Yick Wo, having 
been duly convicted in this court of the crime of misdemeanor, it 
is ordered and adjudged asa punishment therefor that the said 

Yick Wo pave a fine of ten ( LQ) dollars, and in default of pay- 
70 ment thereof that said Yick Wo be imprisoned in the county 

jail of this city and county at the rate of one day for each 
one dollar of fine until said fine 1s satisfied. 7 

And whereas said fine has not been paid, these are, therefore, in 
the name of the people of the State of California, to command you, 
the said sheriff of the city and county of San Francisco, forthwith 
to take, arrest, and safely keep and imprison thesaid Yick Wo in the 
county jail of the said city and county of San Francisco, State of Cali- 
fornia, at the rate of one day for each one dollar of said fine until 
said fine is satisfied, and these presents shall be your authority for 
the same. 

Witness my hand and the seal of the said police judges’ court 
No. 2 this 22d day of Aug., 1885. 

[ SEAL. | JAMES LAWLER, 
Judge of thee Police Judge 3’ Court No. 2 
of the City and County of San Francisco. 


71 Endorsed: Filed August 24th, 1885. J. W. McCarthy, 
clerk, per J. 8. Williams, deputy. 
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Provided, however, That the provisions of this order shall not 
be deemed to apply LO portable stoves, furnaces, Or lamps used by 
artisans in the prosecution of their regular and lawful business, or 
to properly-constructed kerosine, gasoline, or gas stoves used for 

cooking purposes or for the heating of chambers. 
io SrecTION 2. Any person or persons violating the provisions 
of this order shall be deemed guilty of a misdemeanor, and 
Upon COny iction thereof shall be punished by a fine not exceeding 
one hundred dollars or by imprisonment for a period not exceeding 
thirty days, or by both such fine and imprisonment. 

SECTION 3. It shall be the duty of the fire wardens and the chief 

ol police to take such ste ps and issue such orders to the members of 
under their control, respectively, as shall insure the arrest 
and punishment ot any and all persons violating the provisions ol 


this order. 


Order No. 1719, us Amended by L7 iG, 

Regulating the establishment and maintenance of public laundries 
and public wash-houses ‘within certain limits in the city and 
county of San Francisco. 

80) Whereas the indiscriminate establishment of public laun- 

dries and public wash-houses, where clothes and other articles 
are cleansed for hire, is injurious and dangerous to public health 


and public safety, and prejudicial to the well-being and comfort of 


the community, and depreciates the value of property in those 
neighborhoods where such public laundries and such public wash- 
houses are situate: 


Under and in conformity to the authority vested by section 11 of 


article XI of the constitution of the State of California. and of sub- 
division ) of section 14 of an act entitled “An act to repeal the 


‘ 


S¢ veral chart rs ol the city of san l'raneisco. to establish the boun- 


daries of the city and county of San Francisco, and to consolidate 


the government thereof,” approved April 1%), 1856, and the several 


amendatory thereto and supplementary thereof, the people of 


8] the city and county of San Francisco do ordain as follows: 
SECTION J] (as amended Nov. 6, 1885, by order No. 1746). On 
and after the passage of this order it shall be unlawful for any per- 
son or persons to establish, maintain, OF Carry on the business of a 
public laundry or a public wash-house where clothes or other articles 


are cleansed for hire within that portion of the city and county of 


San Francisco lying and being within the following boundaries : 
Commencing at the intersection of Devisadero street with the waters 
of the Bay of San Francisco; thence following the bay shore easterly 
and southerly to the easterly end of Channel street; thence along 
Channel street in a westerly direction to Potrero avenue; thence 
southerly along Potrero avenue to Army street; then- westerly along 
Army street to Dolores street; thence northerly along Dolores street 
tv and across Market street to Ridley street ; thence westerly along 
Ridley street to Devisadero street, and thence northerly along 


ha 
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§?2 Devisadero street to the bay and point of commencement with- 
out having first complied with the conditions hereinafter 
specified. 

SecTion 2. [t shall be unlawful for any person or persons to con- 
duct or maintain a public laundry or wash-house within the district 
named, section 1 of this order, without having first obtained a cer- 
tificate signed by the health officer of the city and county of San 
l'rancisco that the premises ure properly and sufficiently drained, 
and that all proper arrangements for carrying on the business with- 
out Injury to the sanitary condition of the neighborhood have been 
compe d with, and particularly that the provisions of seetion 4 of 
order No 1666 of this hoard have been complied with: also a cer- 
tificate signed by the board of fire wardens of the city and county of 
San Francisco that the SLOoVes, washing and drying apparatus, and 
the appliances for heating smoothing trons are In good condition, 

and that their use is not dangerous to the surrounding prop- 
SO erty from fire, and that all proper precautions have been taken 

to comply with the provisions of order ie 1617, defining * the 
fire limits of the eity and county of San Francisco, and making regu- 
lations concerning the erection and use of buildings in said city and 
county,’ and ot order No. L670, * prohib iting the kindling, main- 
tenance, and use of Ope 1} fires in houses.” 

Sec. 3. It shall be the duty of the health ofticer, also the board of 
fire wardens, respectively, upon application from any person or per- 
sons proposing to open or conduct the business of a public laundry 
within that portion of the city and county designated and deseribed 
tn section 1 of this order, to inspect the pre milses In which it.is pro- 
vosed — to Bde Ol} said business or in wl ic hy said b usINess 1s being 
arried on, with a view of ascertaining whether the said premises are 

proy ded with proper drainage and sanitary appliance-, also 
S4 whether the provisions of orders Nos. 1617 and 1670 of this 

board have been complied with, and, if found in all respects 
satisfactory, then to issue to said applicants the certificates provided 
for in section 2 of this orde 

No chara whatev« r shall be made, or compensation or fee colle ected 
or received, tor ant performance of any ol the services required by 
the provisions of this order In the inspection of premises or the issu- 
ance of a certificate, but all such services shall be performed free of 
charge 

Sec. 4. No person or persons owning or emp oyed in the public 
laundries or public wash-houses provided for in section 1 of this 
order shall wash or iron clothes between. the hours of 10 o'clock 
». m. and 6 o’clock a. m., nor upon any portion of that day known 


Sec. 5. No person or persons engaged in the laundry business 

within that portion of this city described In section 1 of this 

So order shall permit any person suffering from any infectious 

or contagious disease to lodge, sleep, or remain within or upon 

the us mises used by him, her, or them for the purposes of a public 
laundry. 

Src. 6. Any person or persons establishing, maintaining, or carry- 
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ing on the business of a public laundry or a public wash-house, 
where clothes or other articles are cleansed for hire, within the limits 
of this city and county, as described in section 1 of this order, with- 
out first having complied with the provisions of section 2 of this 
order, shall be guilty of misdemeanor, and upon conviction thereof 
shall be punished by a fine of not more than one thousand dollars 
or by imprisonment of [not] more than six months, or by both: and 
any person who shall violate the provisions ef section- 4 or 5 of this 
order shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than five dollars nor 
86 more than fifty dollars or by imprisonment not more than 
one month, or by both such fine and imprisonment. 

Sec. 7. The certificates. from the health officer and the board of 
fire wardens, are required -by section 2 of this order, shall be exhib- 
ited in some conspicuous pacce on the premises, and the same shal] 
be produced on the demand of any officer of the city and county of 
San Francisco. 

Sec. 8. The police authorities are hereby directed to have the 
provisions of this order strictly enforced. 

Sec. 9. Order No. 1691 and all orders or parts of orders in 
conflict with any of une provisions of this order are hereby re- 
pealed. | 

“|x BoarD oF SUPERVISORS, 
“San Francisco, June 18th, 1883. 


After having ‘been published five suecessive days, according to 
law, taken up and passed by the following vote: 
87 Ayes—Supervisors Sullivan, Reichenbach, Shirley, Burton, 
Smith, Pond, Griffin, Strother, Lewis, Bankin, Ashworth. 
A bsent—Su pervisor James. | 


JNO. A. RUSSELL, Clerk. 
Approved, San Francisco, June 25th, 1883. 
WASHINGTON BARTLETT, 


Mayor and ex-officio President Board of Supervisors. 


88 Application to Health Officer for a Certificate. 


To the health othcer of the city and county of San Francisco: 


Sir: The undersigned respectfully requests that vou grant, under 
order No. 1719, a certificate as to the sanitary condition of premises 
situated at. No. 349 Third street, between Folsom & Harrison st-.. the 
same to be opened as a laundry and conducted and operated by— 

Signature: YICK WO. 


HEALTH OFrrice, SAN. Francisco, June 11, 1884. 
I, J. L. Meares, M. D., health officer of the city and county of San 
Francisco, do hereby certify that the above-described premises 
89 have been inspected by me, and that I find that they are 
properly and sufficiently drained, and that all properarrange- 
ments for carrying on the business of a laundry, without injury to 


i 
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the sanitary condition of the neighborhood, have been complied 


with, and particularly that the provisions of section 4 of order 
1666 of the board of supervisors. 
Signature: J. L. MEARES, M. D., 
Health Officer. 
By J. GANS, Health Inspector. 


Section 4. No person shall construct or maintain or suffer to be 
or remain upon his or her premises, or premises under his or her 
control, any privy or privy vault, cesspool, sink, or drain without 
connecting Sthe same by means of cement, ironstone, or Iron pipe 
with the street sewer in such a manner that it will be effectually 

drained and purified if there be a sewer in the street on which 
0) said premises may be situated with which the same may be 

connected. Every drain or branch sewer hereafter constructed 
which shall connect with a dwelling-house or building, or with 
a privy, privy vault, or cesspool shall be constructed of cement, iron- 
stone, or iron, and be provided with some apparatus or means by 
which such drain or branch sewer may be effectually flushed and 
cleansed ; and shall also be provided with a trap or apparatus which 
will effectually prevent the escape of gases from the sewer into such 
dwelling-house, building, privy, privy vault, or cesspool, which trap 
or apparatus shall, in all cases, where practicable, be placed under 
the sidewalks, and be so constructed and placed that it can be readily 
and conveniently examined and inspected. 


Order No. 1719 as Amended by 1746. 


Regulating the establishment and maintenance of public laundries 
and public wash-houses, within certain limits, in the 
O1 city and county of San Francisco. 


W hereas the indiscriminate establishment of public laundries and 
public wash-houses, where clothes and other articles are cleansed for 
hire, is injurious and dangerous to public health and public safety, 
and prejudicial to the well being and comfort of the community, 
and depreciates the value of property in those neighborhoods where 
such public laundries and such public wash-houses are situate : 

Under and in conformity to the authority vested by section 11 of 
article XI of the constitution of the State of California, and of sub- 
division 9 of section 74 of an act entitled “An act to repeal the sev- 
eral charters of the city of San Francisco, to establish the boundaries 
of the city and county of San Francisco, and to consolidate the gov- 
ernment thereof,” approved April 19, 1856, and the several acts 

amendatory thereto and supplementory thereof, the people of 
92 the city and county of San Francisco do ordain as follows : 

Section 1 (as amended Nov. 6, 1883, by order No. 1746). On - 
and after the passage of this order it shall be unlawful for any per- 
son or persons to establish, maintain, or carry on the business of a 
public laundry or a public wash-house, where clothes or other articles 
are cleansed for hire, within that portion of the city and county of 
San Francisco lying and being within the following boundaries: 


30 YINK WO VS. PETER HOPKINS, SHERIFF, &c. 


Commencing at the intersection of Devisadero street with the waters 
of the bay of San Iranciseo ; thence following the bay shore easterly 
and southerly to the easterly end of Channel street; thence along 
Channel street in a westerly direction to Potrero avenue; thence 
southerly along Petrero avenue to Army street ; then- westerly along 
Army street to. Dolores street; thence northerly along Dolores 
street to and across Market street to Ridley street; thence westerly 
along Ridley street to Devisardero street ; and thence north- 
Do erly along Devisadero street to the bay and point of com- 
mencement, without having first complied with the conditions 
hereinafter specified. : : 

Sec. 2. It shall be unlawful for any person or persons to conduct 
or maintain a public laundry or wash-house within the district 
named in section 1 of this order without having first obtained a cer- 
tificate, signed by the health. officer of the city and county of San 
Francisco, that the premises are properly and sufficientiy drained, 
and that all proper arrangements for carrying on the business with- 
out injury to the sanitary condition of the neighborhood have been 
complied with, and particularly that the provisions of section 4 of order 
No. 1666 of this board have been comphed with; also a certificate, 
signed by the board of fire wardens of the city and county of San 

San Francisco, that the stoves, washing. and drying appara- 
O4 tus, and theappliances for heating smoothing-irons are in good 

condition, and that their use is not dangerous to the sur- 
rounding property from fire, and that all proper precautions have 
been taken to comply with the provisions of order No. 1617, defining 
“the fire limits of the city and county of San Francisco and making 
regulations concerning the erection and use of buildings in said city 
and county,” and of order No. 1670,“ prohibiting the kindling, 
maintenance, and use of open fires in houses.” 

Section 3. It shall be the duty of the health officer, also the 
board of fire wardens, r spectively, upon application from any per- 
son or persons proposing to open or conduct the business of a publie 
laundry within that portion of the city and county designated and 
described in section 1 of this order to inspect the premises in which 

it is propose d to Carry On said business or in which said busi- 
95 ness 1s being carried on, with a view of ascertaining whether 

the sald pre mises are provided with propel drainage and 
sanitary appliance-; also whether the provisions of orders Nos. 1617 
and 1670 of this board have been complied with, and, if found in 
al] respects satisfactory, then to issue to said applicants the certifi- 
cates provided for in section 2 of this order. 

No change whatever shall be made or compensation or fee col- 
lected or received for the performance of any of the services re- 
quired by the provisions of this order in the inspection of premises 
or the issuance of a certificate, but all such services shall be per- 
formed free of charge. 

Sec. 4. No person or persons owning or employed in the public 
laundries or public wash-houses provided for in section 1 of this 
order shall wash or iron clothes between the hours of 10 o’clock p. 


--— 
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m. and 6 o’clock a. m., nor upon any portion of that day known as 
Sunday. 
Of} Sec. 5. No person or persons engaged in the laundry busi- 
ness within that portion of this city deseribed in section 1 of 
this order shall permit any person suffering from any infectious or 
contagious disease to lodge, sleep, or remain within or upon the 
premises used by him, her, or them for the purposes of a publie 
laundry. 
Sec. 6. Any person or persons establishing, maintaining, or carry- 


-_* 
. 


ing on the business of a public laundry or a public wash-house, 
where clothes or other articles are cleansed for hire, within the limits 
of this city and county, as deseribed In section 1 of this order, with- 
out having first comphed with the provisions of section 2 of this 
order, shall be guilty of misdemeanor, and upon conviction thereof 
shall be punished by a fine of not more than one thousand dollars, 

or by imprisonment of — more than six months, or by both; 
v7 and any person who shall violate the provisions of section- 4 

or 5 of this order shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not less than five 
dollars nor more than fifty dollars, or by imprisonment not more 
than one month, or by both such fine and imprisonment. 

Sec. 7. The certificates from the health officer and the board of 
hire wardens, are required by section 2 of this order, shall be CxX- 
hibited in some conspicuous place on the premises, and the same 
shall be produced on the demand of any officer of the city and county 
of San Francisco. 

SEC. 5. The police authorities ure nereby direeted to have the pro- 
visions of this order strictly enforced. 

Sec. 9. Order No. 1691, and all orders or parts of orders in conflict 

with any of the provisions of this order are hereby repealed. 
98 In Board of Supervisors, San Francisco, June 18th, 1883. 

Atter having been published five successive days, according 
to law, taken up and passed by the following vote: 

Ayes—Supervisors Sullivan, Reichenbach, Shirley, Burton, Smith, 
Pond, Griffin, Strother, Lewis, Rankin, Ashworth. 

Absent—Supervisor James. 


JNO. A. RUSSELL, Clerk. 


Approved, San Francisco, June 25, 1883. 
WASHINGTON BARTLETT, 


Mayor and ex-officio President Board of Supervisors. 


endorsed : liled Sept. L. 85. J. W. Met ‘arthy, clerk. J.S. Kilsby, 
deputy. 
yy Kxceptions to Return. 
[In the Supreme Court of the State of California. 
In Re Yick Wo upon Haheas Corpus. 


The petitioner, Yick Wo, excepts to the sufficiency of the respond- 
ent’s return upon the ground that the said sections referred to in 
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said return are invalid, inoperative, unreasonable, discriminative, 
and repealed, and the said petitioner also refers for facts established 
to his said petition and the respondent’s admissions in writing herein 
filed. 
L. H. VAN SCHAICK, 
Att'y for Petitioner. 
D. L. SMOOT, 


Counsel for Petitioner. 
(Indorsed :). Filed Sept. 4, “80. J. W. McCarthy, clerk. J. S. 
Kilsby, deputy. 
100 Bail Bond. 


STATE OF CALIFORNIA, ) 
»* . ° . , . > Sa 
City and County of San Francisco, | 


In the Supreme Court of the State of California, City and County of 
San Francisco. 


An order having been made on the 24th day of August, 1885, by 
Robert F. Morrison, chief justice of the supreme court, that Yick Wo 
be admitted to bail upon the charge of misdemeanor in the sum of 
$100 pending proceedirgs in said court on habeas corpus, upon which 
he has been duly admitted to bail in the sum of one hundred dollars, 

we, Yee Teen and Lee Poo, residents of the city and county 
101 of San Francisco, hereby undertake that the above-named 
Yick Wo shall appear and answer the charge above men- 
tioned, in whatever court it may be prosecuted, and shall at all 
times hold himself amenable to the orders and process of the court, 
and, if remanded, shall appear for judgment and render himself in 
execution thereof, or, if he fail to perform either of these conditions, 
that we will pay to the people of the State of California the sum of 
one hundred dollars. 
YEE TEEN, [L.s.] 
Res. or Place of Business, 707 Clay Street. 
LEE POO, [1.3s.] 


Res. or Place of Business, 6274 Jackson St. 


Acknowledged before me and approved by me the 31 day of 
August, 1885. 
JAMES C. PENNIE, 
Justice of the Peace and Acting Judge of the Police 
Judges’ Court No. 2 of the City and County of San Francisco. 


102 STATE OF CALIFORNIA, pe 
City and County of San Francisco, rf 
[Yee Teen], being duly sworn, deposes and says that he is a resi- 
dent of the city and county of of San Francisco, State of California, 
and a householder in said State of California, and that he is worth 
the sum of one hundred dollars, exclusive of property exempt from 
execution and over and above all debts and liabilities. 


YEE TEEN. 
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Subseribed and sworn to b fore me this 3lst dav of August, 1SS5. 
ISEAL. | BERT. McNULTY, 
Clerk of the Polie Juda » Conurt No 2 of the 
City and Cor nly or San Francisco. 
}AMES C. PENNIE, 
Justice of the Peace 


LO) STATE OF CALIFORNIA, 
f hi divi } (oi ney yf Nan ke, pric’) j ' 
} | | } } . . 
| (4 Oo, ele duly = \\ ii. Gepost S alld SHAVS Liat he Is a resident 
of th City and county oF San Francisco, State of California, and a 
} .. = : ‘ , . . " ‘ e 
householder in said State of California. and that he is worth the 


of one hundred dollars, exclusive of property exempt from 
execution and‘over and above all debts and liabilities 
LEE POO. 
to before me this 3lst dav of August, LSS5. 
JAMES C. PENNIE, 
‘the City and County of San Francisco. 


uy 


‘t of the State of ¢ ‘alifornia 


: y ss 
(endorsed :) Filed in the supreme cou! 
this3l day of August, 1885. J. W. MeCarthy, clerk, by Frank Mvers, 


deputy 


. 
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he United States 


In the Supreme Court of t 
Yick Wo. Plaintiff in Error. 


Perer Hopkins, Sheriff of the d County of San Franeéisco, 


re : ’ : ‘ ¢ 
lo the honorable the Supreme Court Ol at 1 1} eq} 


’ : " . 
: 1 ; } 7 | ‘ Ba _ye ee . 
ie following errors, 


ah . Whe - : 
The said Yiek Wo complains Of and assigns the [ol ny 


VIZ. 
su . 1 ld hav | shia mort ti Pity Lar heean he 
Ist ihe court should have discharged the petitioner because the 
, . 1 ; . ; : ’ . 
ordinanee 1s agvalhnst natural right, iy thatit requires the consent ol 
Line SU pe rvisors to carry on a necessary and harimniess occupation 
: 4 OB. ’ 2 » . ' . >] - fa 
without prescriping reasonabie or any terms upon which such COon- 
> , teen ee 
sent may he obtained, the lawmake rs reserving to tneimseives the 
right to grant or refuse permission arbitrar! 


i 


a 


LOD 2nd. The court should have discharged the petitioner be- 


cause the ordinance is a legislativ ndemnation to neavy 
pains and penalties of all persons who wash clothes for hire in frame 
buildings, whether constituting a nuisance or not, contrary to sub. 3, 
sec. 9 of art. I of the Constitution of the United States prohibiting 

bilis of attainder 
Sra. The court should have discharged tne pepririoner because the 
rive the petitioner and 


immediate elfect ot thre ordinance is to cli |) 
others similarly conditioned of their Drop rt and property rights 


without due Process of law, or any legal process whatever, contrar’ 


i 
n 


Pin OP ERED 
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to- sec. 1, art. XIV of the amendments to the Constitution of the 
United States. 

4th. The court should have discharged the petitioner because the 
said ordinance is capable of being so operated and enforced as to 
discriminate against the petitioner and all other subjects of the 

Chinese Empire similarly conditioned, contrary to sec. 1 of 
106 =the 14th amendment, sec. 1977, U. S. Rev. Stats., and articles 

V and VI of the treaty of 1868, and articles II and III of the 
treaty of 1881 belween the United States and China. 

oth. The court should have discharged the petitioner because the 
said ordinance is operated and enforced against Chinese subjects 
only, contrary to the said constitutional, statutory, and treaty guaran- 
ties, the board of supervisors refusing all subjects of China permis- 
sion to wash clothes for hire in frame buildings while granting such 
permission to all other applicants. 

Therefore the judgment should have been for the discharge of the 
plaintiff in error. 

Wherefore plaintiff in error prays that the decision complained 
of be reversed, and that he have such relief as may be proper in the 
premises, | 

L. H. VAN SCHAICK, 
Attorney for Plaintiff in Error. 
HALL McALLISTER anp 
D. L. SMOOT, 
Of Counsel. 


107 Endorsed: Filed Feb’y 9th, 1885. J. D. Spencer, clerk, by 
J.S. Williams, deputy. : 


108 In the Supreme Court of the State of California. 
In Re Yick Wo on Habeas Corpus. No. 20126. In Bank. 
ExuHisir 1 ror RESPONDENT. 


Chinese laundry house of Yick Wo, at No. 349 Third street, San 
Francisco, as seen from the south. 


Endorsed: Filed Sept.4,’85. J.W.MeCarthy, clerk ; J.S. Kilsby, 
deputy. 


(Here follows photograph marked p. LUD.) 
110 In the Supreme Court of the State of California. 
In Re Yick Wo on Habeas Corpus. No. 20126. In Bank. 
EXHIBIT 2 FOR RESPONDENT. 

Chinese laundry house of Jim Kee, at No. 1233 Howard street, 
San Francisco, as seen from the north. 

Endorsed: Filed Sept.4, ’85. J. W. McCarthy, clerk ; J.S. Kilsby, 
deputy. 


(Here follows photograph marked p. 111.) 
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112 In the Supreme Court of the State of California. 
In Re Yiek Wo on Habeas Corpus. No. 20126. In Bank. 
ExHibBit 3 FOR RESPONDENT. 


Chinese laundry house of Jim Kee, at No. 1238 Howard street, 
San Francisco, as seen from the west 


Endorsed: Filed Sept. 4, 85. J. W. Mel arthy, clerk; J.S. Kilsby, 
deputy. 


(Here follows photograph marked p. 113.) 
‘114 In the Supreme Court of the State of California. 
In Re YIcK Wo on Habeas Corpus. No. 20126. In Bank. 
EXHIBIT 4 FOR RESPONDENT. 


Chinese laundry house of We Wo, at No. 505 Minna street, San 
'rancisco, as seen from the west. 


Endorsed: Filed Sept. 4,’85. J. W. McCarthy, clerk ; J.S. Kilsby, 
deputy. 


(Here follows photograph marked p. 115.) 
116 In the Supreme Court of the State of California. 
In Re Yick Wo on Habeas Corpus. No. 20126. In Bank. 
Exuipir 5 FOR RESPONDENT. 


Chinese laundry house of Sang Lee, at No. 924 Howard street, 
San Francisco, as seen from the north. 


Endorsed : Filed Sept. 4, ’85. J. W. McCarthy, clerk ; J.S. Kilsby, 
dep. 


(Here follows photograph marked p. 117.) 
118 In the Supreme Court of the State of California. 
In Re Y1ck Wo on Habeas Corpus. No. 20126. In Bank. 
| ExuiBit 6 FOR RESPONDENT. 


Chinese laundry house of Sang Lee, at No. 924 Howard street, 
San Francisco, as seen from the east. 


Endorsed : Filed Sept. t, , “See eg McCarthy, clerk. J. S. 
Kilsby, deputy. 


(Here follows photograph marked p. 119.) 
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120 In the Supreme Court of the State of California. 
In Re Ytck Wo on Habeas Corpus. No. 20126. In Bank. 
EXHIBIT 7 FOR RESPONDENT. 


Chinese laundry house of We Wo, at No. 505 Minna street, San 
Francisco, as seen from the north. 
Endorsed: Filed Sept. 4, 1885. J. W. McCarthy, clerk; by 
Frank Myers, deputy. 
(Here follows photograph marked p. 121.) 
122 Cl rk’s ( ertificate. 
In the Supreme Court of the State of California. 


Yick Wo, Plaintiff in Error. 
M 
Prerer’ Hopkins, Sheriff of the City and County of San Francisco 
Defendant in Error. 


I, J. D. Spencer, clerk of the supreme court of the State of Call- 
fornia, do hereby certify the foregoing one hundred and twenty-one 
pages, numbered from one to one hundred and twenty-one, both 
numbers inclusive, contain a full, true, and correct transcript of the 
proceedings in the cause above entitled,.and that the same together 
constitute the return to the annexed writ of error. 

Witness my hand and the seal of the said supreme court this 
15th day of February, A. D. 1856. 

[Seal Supreme Court-of California. ] 

J. D. SPENCER, Clerf, 
Per J.S. WILLIAMS, Deputy. 


Endorsed on cover: California supreme court. No. 1280.  Yick 
Wo, plaintiff in error, vs. Peter Hopkins, sheriff of the city and 
county of San Francisco. Filed March 5, 1886. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBE TERM, I=Ss5. 


| No. 1281. 


WO LEE, APPELLANT, 
US. 


PETER HOPKINS, SHERIFF OF THE CITY AND COUNTY 
OF SAN FRANCISCO. . 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CALIFORNIA 


FILED MARCH 5, 1886. a 


- 


SUPREME COURT OF THE UNITED STATES. 
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No. 1281. 


WO LEE, APPELLANT, 
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APPEAL FROM THE CIRCUIT COURT OF THE 
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WO LEE VS. PETER HOPKINS, SHERIFF, &C. l 
al [In the Supreme Court of the United States. 


Wo Ler, Appellant, 
Us. 
PereR Hopkins, Sheriff of the City and County of San Francisco, 
Appellee. : 


To the honorable the Supreme Court of the United States. 

The said Wo Lee complains of and assigns the following errors, 
VIZ: 

Ist. The court should have discharged the petitioner because the 
ordinance is against natural right, in that it requires the consent of 
the supervisors to carry ona necessary and harmless occupation 
without preseribing reasonable or any terms upon which such con- 
sent may be obtained, the law-makers reserving to themselves the 
right to grant or refuse permission arbitrarily. 

2nd. The court should have discharged the petitioner because the 
ordinance is a legislative condemnation to heavy pains and penal- 

ties of all persons who wash clothes for hire in frame build- 
h ings, whether constituting a nuisance or not, contrary to sub. 

3, sec. 9 of art. I, of the Constitution of the United States, 
prohibiting bills of attainder. 

srd. The court should have discharged the petitioner because the 
immediate effect of the ordinance is to deprive the petitioner and 
others similarly conditioned of their property and property rights 
without due process of law or any legal process whatever, contrary 
to sec. 1, art. XIV, of the amendments to the Constitution of the 
United States. 

ith. The court should have discharged the petitioner beeause the 
said ordinance is capable of being so operated and enforced as to 
discriminate against the petitioner and all other subjects of the 
Chinese Empire similarly conditioned, contrary to sec. 1 of the 14th 
Amendment, sec. 1977, U. S. Rev. Stats., and articles V and VI of 
the treaty of 1868, and articles II and III of the treaty of 1881 
between the United States and China. 

Sth. The court should have discharged the petitioner because the 
said ordinance is operated and enforced against Chinese subjects 
only, contrary to the said constitutional, statutory, and treaty guar- 

aunties, the board of supervisors refusing all subjects of China 
c permission to wash clotnes for hire in frame buildings, while 
eranting such permission to all other applicants. 

Therefore the judgment should have been for the discharge of the 
appellant. 

Wherefore appellant prays that the decision complained of be re- 
versed, and that he have such relief as may be proper in the 
premises. 

L. H. VAN SCHAICK, 
Attorney for Appellant. 
HALL McALLISTER anp 
D. L. SMOOT, 
Of Counsel. 
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dl [Endorsed:] In the Supreme Court of the United States. 

Wo Lee, appellant, vs. Peter Hopkins, sheriff of the city and 
county of San l'rancisco, appellee. Assignment of error and prayer 
for reversal. L. H. Van Schaick, attorney for appellant. Tall, 
McAllister, and D. L. Smoot, of counsel. 


| etition for Writ. 


In the Cireuit Court of the United States, Ninth Cireuit, District of 
California. 


In the Matter of the Application of Wo LEE for a Writ of J/abeas 


Corpus. 


To the Honorable Lorenzo Sawyer, judge of said court, and said 
court : 


The petition of Wo Lee hunibly represents that he is unlawfully 
restrained of his liberty by Peter Hopkins, sheriff, at the o!d city 
hall, In the city and county of San l’ranciseo, in the State of Cali- 
fornia. 

To make manifest the illegality of the said restraint your peti- 
tioner respectfully shows: 


: 


That he is a native of China, who, with the permission of the 
State of California and the United States of America, entered the 
state of California 1D the year LSoo, and from that Lime Up 
2 to the filing of this petition has, with like permission, resided 
within the said State of California and labored faithfully for 
an honest livelihood. 
[1]. 

That your petitioner is styl] a subject of the Kim pire of China, and 
has never been permitted by the laws of this land to become a citi- 
ZOU thereof. or this reason he is compelled to crave yout honor’s 
consideration of the treaty stipulations between the United States 
and China in addition to the humane and liberal provisions con- 
tained in the organic and statutory laws governing your honor’s 
country. 


LTT. 


Kor more than 25 years your petitioner has been engaged in the 
business of washing clothes at 318 Dupont street, in the city and 
county of San Francisco, and he numbers among his patrons many 
of the oldest and most respectable citizens in his neighborhood. 
Your petitioner’s said business, while not lucrative, has been remun- 
erative and highly valuable to him. His said business is 
carried on in a house constructed of wood, like the great ma- 
jority of buildings in San Francisco, and it has occupied its 
present site for more than 25 years, and has been continuously used 
as a laundry for more than 25 vears. 


+ 
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While carrying on his said business in the said house your peti- 
tioner has scrupulously complied with every revenue, health, fire, 
and police regulation applicable to the laundry brsiness in a frame 
house, notwithstanding the fact that these regulations have been 
numerous, In many cases onerous, and frequently cumulative, as 
will appear from a review of the city’s changeful- legislation on 
this subject. 

V. 

On May 4th, 1866, the board of supervisors of San Franciseo 
adopted an ordinance, numbered 697, whereby the necessary work 
of cleansing soiled clothing was, for the first time in the history of 

the city, subjected to special burdens in the form of a license 
- tax upon all “Jaundries and laundry offices” employing ve- 

hicles “drawn by animal power.” ‘This ordinance, it would 
seem, contemplated nothing more than indemnification for the.use 
of the city’s highways by horses, for it placed no burdens upon and 
gave no attention to laundrymen who did not employ “ animal 
power. 

On June 23d, 1873, they adopted an ordinance, numbered 1098, 
whereby the theory or policy of order 697 was reversed, and laundry- 
men who did not-use vehicles drawn by animal power were charged 
a license tax of fifteen dollars a quarter, while those who did use 
vehicles drawn by animal power were charged as follows: Where 
the establishment employed one vehicle the license tax was only 
two dollars per quarter; where it employed two vehicles the tax 
was four dollars per quarter; and where it employed more than two, 
no matter how great the monopoly, the tax was only fifteen 
dollars per quarter, the SHrne precist ly that Wis required ot 
the little establishment which could not afford to use animal 
power. When it is remembered that the Chinese who are engaged 
in the laundry business do not use vehicles drawn by animal power, 
the purpose of the city authorities to discriminate against them 1s 
painfully evident. 

On February 24th, 1874, they adopted an ordinance, numbered 
1135, whereby they repudiated the discriminating features of order 
1098S, and, as if ashamed of the same, returned to the terms of 
order 697, imposing the burdens of taxation upon those laundries 


‘ 


only which were able to and did employ vehicles drawn by animal 


—s 


power, 
~ On Mareh 15th, 1876, they adopted an ordinance, numbered 1264, 
whereby they restored the discriminating features of order 1098, 
and once more placed the laundries which employed no vehicles 
drawn by animal power. under a heavier burden of taxation 
1) than those which employed one or two vehicles and under 
the same burden of taxation as those which employed more 
than two such vehicles. In the race between fair dealing and dis- 
crimination up to this point it 1s difficult to determine which holds 
the advantage. 
On May Ist, 1875, they adopted an ordinance, numbered 1429, 
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whereby they repudiated the vehicle and horse-power feature of the 
preceding orders, and introduced the more natural and equitable 
method of adjusting the burden of taxation by the number of persons 
employed in the laundry. This system of fixing the license tax was 
too just to excite criticism. 

On December Ist, 1879, they adopted an ordinance, numbered 
1547, whereby the righteous system of order 1429 was re-enacted and 
continued in force. 

Up to February 24th, 1580, the manner in which, the place where, 
or the character of the building} in which the laundry business was 

carried on had not become the subject of municipal regula- 
7 tion, the legislation up to this time simply placing it in the 

category of licensable occupations, with an ever-shifting stand- 
ard by which to determine the amount of the license tax. 

But on February 27th, 1880, they adopted an ordinance, num- 
bered 1559, whereby they enacted that “all buildings erected and 
used as laundries within the corporate limits of ‘ the city and county 
of San Francisco’ on and after March Ist, 1880, shall be constructed 
but one story in height, with brick or stone walls, not less than 
twelve inches in thickness, covered with a metal roof and provided 
with metal or metal-covered doors and window-shutters.” 

‘The penalty for violating this ordinance was fixed at a fine not 
exceeding one thousand dollars and imprisonment in the county 
jail not exceeding six months, or either. | 

At this time, to wit, February 24th, 1580, there were about 380 

laundries in the city and county of San Francisco, of which 
8 about 300 were owned and conducted by subjects of China, 

and of the whole number, viz., 380, about 370 were constructed 
of wood, the same material that constitutes nine-tenths of the houses 
in the city of San Francisco. The capital thus invested by the sub- 
jects of China was not less than two hundred and fifty thousand 
dollars, and they paid annually for rent, license, taxes, gas, and 
water about one hundred and eighty thousand dollars. 

This order, 1559, made no provision for the practice of discrimi- 
nation; so the board adopted on May 26th, 1880, an ordinance, num- 
ber 1569, wherein they said: “It shall be unlawful from and after 
the passage of this order for any person or persons to establish, 
maintain, or carry on a laundry within the corporate limits of the 
city and county of San Francisco without having first obtained the 
consent of the board of supervisors, except the same be located in a 

building constructed of either brick or stone.” 
9 [It will be observed by your honor that this order 1569 in 
no way informs or intends to inform the applicayt what he 
must do or what he must be in order to secure the supervisional 
consent; it prescribes no rule of action as to qualifications, &ec. If 
such an order be reasonable and valid, then discrimination by in- 
direction may be practiced without limit and without redress. 

On July 28th, 1580, they adopted a comprehensive system of police 
and sanitary regulations in an ordinance numbered 1587, wherein 
the following sections occur with reference to laundries, viz: 

“SeEcTION 67, All buildings erected and used as laundries within 


-. 
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the corporate limits of the city and county, on and after March Ist, 
1880, shall be constructed one story in height, with brick or stone 
walls not less than twelve (12) inches in thickness, covered with a 
metal roof, and provided with metal or metal-covered doors and 

windows shutters.” ; 
10 “Section 68. It shall be unlawful, from and after the pas- 

sage of this order, for any person or persons to establish, main- 
tain, or carry on a laundry within the corporate limits of the city 
and county of San Francisco, without having first obtained the con- 
sent of the board of supervisors, except the same be located ina 
building constructed either of brick or stone.” 

The maximum penalty for violating this ordinance is a fine not 
exceeding one thousand dollars, and imprisonment not exceeding 
six months. 

It will be observed that this order 1587 applies to transactions as 
far back as March Ist, 1880, though not adopted until July 28th, 
ISSO, nearly five months subsequent to the time when the prohibi- 
tion is made operative. 

On June 10th, 1882, they adopted an ordinance, numbered 1679, 
whereby an entire change was made as to the limits of the regulated 
district, and the conditions upon which laundries might be main- 

tained. ; 
1] Section 1 of that order made it unlawful to maintain a 
laundry eastof Ninth and Larkin streets, without the consent 
of the board of supervisors, which consent could only be granted 
upon the recommendation of twelve or more citizens and tax-payers 
in the block where the laundry was to be established. 

On October 2 Ist, ISS, they adopted an ordinance, numbered 1691, 
in which a new and very elaborate system of regulation was brought 
into operation. This ordinance, after reciting the novel discovery 
that the maintenance of laundries, where clothes are cleaned for 
hire, is injurious and dangerous to public health, ete., made in sub- 
stance as follows: 

Ist. That on‘and after January Ist, 1883, it shall be unlawful to 
maintain a laundry within that portion of the city and county which 
lies between the waters of the bay and a line drawn through Gough, 
Market, Ninth, and Channel streets without having first obtained a 
license or permit therefor, duly granted by resolution of the board 

of supervisors. 
12 2nd. That the Jicense collector shall not issue a license until 
the applicant therefor produces a certified copy of the afore- 
said resolution. 

3rd. That before license or permit is granted by the board the ap- 
plicant must file with the clerk thereof— 

An accurate description of the premises. 

A certificate of the health officer that the premises are properly 
drained, and that all arrangements for conducting the business with- 
out injury to the sanitary condition of the neighborhood have been 
complied with. 

And a certificate of the board of fire wardens that the stoves, wash- 
ing and drying apparatus, and the appliances for heating smoothing- 


, 
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irons are in good condition, and that their use is not dangerous to 
the surrounding property, and that all proper precautions have been 
taken, ete. , 
ith. That the health otheer and the board of fire wardens shall, 
upon the applicant’s request and without charge, make the 
13 inspections necessary to enable them to give the aforesaid cer- 
tificate 
5th. The laundrying shall not be done between 10 p. m. and 6 
a. m., nor upon any portion of Sunday. 
6th. That persons with contagious diseases shall not be allowed to 
remain in laundries within the preseribed district 
7th. That any person who shall conduct a laundry within the 


designated district without obtaining the permission of the board of 


supervisors and a license from the license collector is liable to a inax- 
imum penalty of $1,000 fine and six months Imprisonment. 

This ordinance, it will be observed, though burdensome and pecu- 
liar, describes the conditions upon which the board’s permission 
may be obtained, in this respect rising to a higher plane of justice 
and reason than that occupied by 1569 and 1587, where the applicant 
is commanded to seek the haven of supervisorial consent, without 
chart or compass to protect him against the sunken rocks of dis- 
crimimation 

On June 11th, 1885, they adopted an ordinance, numbered 


th 
oe 


Lil), whereby the provision requiring the special consent of 


the supervisors Was very properly dispensed with, and a provision 
requiring the certificate of the health officer and the board of fire 
wardens to be exhibited in some conspicuous place at the laundry 
was added, it would seem in lieu thereof, for, with these exceptions, 
orders 1691 and 1719 are identical in substance and similar in lan- 
puage. Section 9 of this last order declares that order No. 1691, and 
all orders or parts of orders in conflict with any of the provisions of 
this order, are hereby repealed. 

On October 29th, 1883, by an ordinance numbered 1746, they 
amended section 1 of order 1719 by changing the limits of: the 
laundry district. : 

On March 5th, 1884, they adopted an ordinance, numbered 1762, 
which corrects the reference to certain preceding orders, but in all 

other respects follows the very language of order 1719 as 
15 amended by order 1746. This last-mentioned order, 1762, 
contains the following repealing clause, viz: 

“Order No. 1691, and all orders and parts of orders in conflict 
with any of the provisions of this order, are hereby repealed.” 

Section 1 of order 1719, adopted June 11th, 1883, the same as 
amended October 29th, 1883, by order 1746; and the same section, 
in order 1762, of March 5th, 1854, dispenses with the special con- 
sent of the board of supervisors in the matter of conducting laun- 
dries within the given districts, and very naturally places the whole 
subject under the appropriate control of the health and fire depart- 
ments of the city government, with strict injunctions to the police 
department to see that the provisions of order 1762, the last of this 
long and changeful series, are strictly enforced. 


~I 
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Vi. 
And your petitioner further shows that, notwithstanding this spe- 
cial consent of the supervisors has been dispensed with and 
16 fully supplanted by a more reasonable and efficient system, 
yet within a few weeks your petitioner and more than 
two hundred and fifty of his countrymen have been arrested upon 
the charge of carrying on business without having such special con- 
sent, while those who are not subjects of China, and who are con- 
ducting eighty odd laundries under similar conditions, are left un- 
molested and free to enjoy the enhanced trade and profits arising 
from this hurtful and unfair. discrimination. The business of your 
petitioner, and of those of his countrymen similarly situated, is 
greatly impaired, and in many cases practically ruined by this sys- 
tem of oppression to one kind of men and favoritism to all others. 


VIL. 


And your petitioner further shows that though he was advised 
and satisfied that the law requiring the special consent of the board 
of supervisors had been substitued by another, and was no 
17 longer in foree; yet, as he and his countrymen similarly situ- 
ated were anxious to comply with every regulation, whether 
valid or invalid, active or extinct, that did not make compliance 
impracticable, he, your petitioner, and more than ‘two hundred 
others of his countrymen similarly situated, humbly and respect- 
fully petitioned the board of supervisors for permission to continue 
their business in the various houses which they had been occupying 
and using as laundries, In many cases, for more than twenty years. 
Though these petitions were couched in the most respectful lan- 
guage, and though it was made known to the board of supervisors 
that the petitioners had complied with every regulation concerning 
health, safety, license tax, and everything else prescribed by the 
latest ordinances, especially order 1762, which is the last one on this 
subject, yet, notwithstanding all this, not a single one of the peti- 
tions presented by your petitioner and his countrymen was 
Ls granted, while not a single petition presented by persons who 
were not Chinese was refused; ana yet the laundrymen who 
have thus been favored by the supervisors have no stronger claim 
to present, outside of race and national prejudice, than your peti- 
tioner and his countrymen; and your petitioner avers that the 
orders providing for this special consent were adopted for the pur- 
pose of discriminating against him and his countrymen, and that 
they are enforced so as to accomplish that result. 


VILL. 


And your petitioner further shows that the complaint filed against 
him fur misdemeanor in the police court No. 2 of the city and county 
of San Francisco, on the llth day of January, 1886, charged him 
with violating section 1 of order 1569 and section 68 of order 1587 ; 
in other words, that he had conducted a laundry in a house not 
made of brick or stone without having the special consent of the 
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board of supervisors. Upon this complaint, notwithstanding 
19 the defense of your petitioner, he was convicted, and on the 
20th day of January, 1886, he was sentenced to pay a fine of 


10 dollars, and upon default to be imprisoned one day for each one. 


dollar of the said fine. Your petitioner, having failed to pay the 

said fine, was arrested and is now det ained by Peter Hopkins, the 
sheriff of the city and county of San Francisco, under a commitment 
based upon the said judgment. 


IX. 


Your petitioner avers that his said imprisonment is unlawful for 
the following reasons : 
ist. The said ordinances requiring the special consent of the super- 
visors to the maintenance of laundries in houses not made of brick 
or stone are not now in force and operative because they have been 
substituted by others ; they have been repealed, and they have lapsed 
by non-user. 
2nd. They were never valid because unreasonable in requiring 
the house to be but one story in height, and to be constructed of 
20) only two kinds of incombustible material, viz., brick and 
stone. They are also unreasonable because they require the 
special consent of the very body that has declared the matter a 
nuisance, and prohibited it under the extremest penalty at their 
disposal. , 
3d. They were never valid because they enlarge the law of nuisance 
without authority, and thereby and thereunder the destruction of 
property rights is accomplished without indemnification or due pro- 
cess of law. An ancient laundry is declared a nuisance by legisla- 
tive edict, and the courts in which the question of nuisance or no 
nuisance should be tried are employed simply to graduate and apply 
the punishment, and thus give emphasis to the legislative judgment 
that it is a nuisance. 
4th. They were never valid because the supervisors have — 
under sec. 11, art. XI, of the State constitution, or under sub. 
sec. 74, of the consolidatiom act, as alleged in the preamble to some 
of their ordinances on this subject, the power to constitute and 
21 declare the necessary process of clothes-washing a nuisance, nor 
have they such power under any other prov isions of the consti- 
tution of the State or the charter of the city, whether the mainte- 


nance of a laundry be a public nuisance or not isa mixed — of 


law and fact, to be determined in the courts, with reasonable oppor- 
tunity to the accused to make defense as to this vital and essential 
question. While under the supplement to the consolidation act, 
approved March 16th, 1876, the board of health is authorized by 
the Legislature of the State to abate nuisances, yet neither the board 
of health nor the board of supervisors is clothed with the sovereign 
power to define and declare what shall constitute a nuisance. 

Sth. They were never valid because requiring the laundrymen 
to obtain the special consent of the supervisors without prescribing 
the conditions with which applicants must comply in order to de- 
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serve such consent does not constitute a “ regulation or order ” 
22 within the meaning of those terms as used in see. 74 of the con- 

solidation act. The legislative will, instead of taking the 
form of an expressed rule of conduct, is held in reserve, and such 
action does not amount to the “regulation or order” which the 
board is authorized to make, and which they are requested to pub- 
lish for the information and guidance of the people. It is the same 
as if the supervisors had, by ordinance, declared that they would 
not make known the terms and conditions upon which clothes- 
washing for hire might be carried on throughout the broad limits 
of San Francisco city and county in houses built of materials other 
than brick or stone, but that each particular one of hundreds of cases 
must be left toand be determined by the unmanifested and capricious 
will of the board. 

6th. They are invalid because as constituted and enforced they 
deprive persons of liberty and property rights without due process 

of law, and deny to persons the equal protection of the laws, 
23 contrary to section 1 of the 14th Amendment to the Constitu- 
tion of the United States. 

7th. They are invalid because as constituted they are calculated 
to be and are so enforced as to discriminate against your petitioner 
and his countrymen, contrary to the provisions of section 1977 of the 
Revised Statutes of the United States. 

Sth. They are invalid because as constituted they are calculated 
to be and are so enforced as to discriminate against your petitioner 
and his countrymen, contrary to existing treaty stipulations between 
the United States and China. 

Wherefore your petitioner prays that a writ of habeas corpus may 
be granted, directed to the said Peter Hopkins, sheriff of the city and 
county of San Francisco, commanding him to have the body of your 
petitioner before your honor at atime and place therein to be specified, 

to do and receive what shall then and there be considered by 
24 your honorconcerning your petitioner, together with the time 
and cause of his detention and said writ, and that your peti- 
tioner may be restored to his liberty. 
WO LEE, Petitioner. 
L. H. VAN SCHAICK, 
Attorney for Petitioner. 
HALL McALLISTER anp 
D. L. SMOOT, 
Of Counsel. 


STATE OF CALIFORNIA, a: 
City & County of San Francisco, { ””’ 

Wo Lee, being duly sworn,says that he is the petitioner named in 
the foregoing petition ; that he has heard read the said petition and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to the matters which are therein stated on his 
information and belief, and as to those matters that he believes it to 


be true. 
WO LEE. 
3—1251 
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25 Subscribed and sworn to before me this 20th day of January, 
LSS86. : 

L.S. B. SAWYER, - | 

Com’r [} S. Cir’ Court. Thist. Cal. ' 


(Endorsed :) Filed January 20, 1886. L.S. B. Sawyer, clerk. 
26 Order Granting Writ. 


In the Cireuit Court of the United States, District of California. 
fm 


In the Matter of Wo Let on Habeas Corpus. No. 3947. 


Upon reading and filing the petition of Wo Lee, duly signed and 
verified by him, wherein it is alleged that Wo Lee is illegally im- 
prisoned and restrained of his liberty by Peter Hopkings, sheriff of 
the city and county of San Francisco, from which petition it appears 
to me that a writ of habeas corpus ought to issue— 

It is ordered that a writ of habeas COT PUs issue out of and under 
the seal of the circuit court of the United States for the district of 
California, directed to said Peter Hopkins, commanding him to have 
the body of said Wo Lee before the U.S. circuit court, in the court- 
room of said court, on the 22d day of January, 1886, at 11 o’clock 
in the forenoon of that day, to do and receive what shall then 
and there be considered concerning the said Wo Lee, together 
with the time and cause of his detention, and that he have il 
then and there the said writ. | 

Dated at San Francisco, California, this 20 day of Jan., 1886. 

(Signed) LORENZO SAWYER, 


Circuu Juda 


Or 


md 


(Endorsed:) Order. Filed this 20th day of January, 1886. L.S. : 
B. Sawyer, clerk, by F. D. Moncton, deputy clerk. | 


28 Copy of Writ with the Return. 
In the Circuit Court of the United States, District of California. 
In the Matter of Wo Lee on Habeas Corpus. No. 3947 | 


The President of the United States of America to Peter Hopkins, i 
sheriff of the city and county of San Francisco, Greeting : 
You are hereby commanded that you have the body of Wo Lee, 

by you imprisoned and detained, as it is said, together with the time | 

and cause of such imprisonment and detention by whatsoever name 
the said Wo Lee shall be called or charged before the honorable the 
circuit court of the United States for the district of California, at the 
court-room of said court, in the city and county of San Francisco, 

California, on the 22nd day of January, 1886, at 11 o’clock in the 

forenoon, to do and receive what shall then and there be con- 

29 sidered concerning the said Wo Lee. 

And have you then and there this writ. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 


maa 
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preme Court of the United States, this 20th day of January, A. D. 
1SS86. 
[ SEAL. | L. S. B. SAWYER, Clerk. 


[, L. 8S. B. Sawyer, clerk of the circuit court of the United States 
flor the district of California, do hereby certify the foregoieg to be a 
copy of the writ of habeas corpus issued in the within-entitled matter. 

Attest my hand and seal of said circuit court this 20th day of 
January, A. D. 1886. 

SEAL. | L. S. B. SAWYER, Clerk. 


| hereby certify that on the 20th day of January, 1886, I received 
the writ, of which the within is a copy, and that on the 20th day of 
Jan’y, 1886, at San Francisco, in this district, I personally 
30 served the said writ by delivering to and leaving the same 
with Peter Hopkins. 
Dated San Francisco, Cal., Jan’y 20th, 1886 
M. M. DREW, 
U.S. Marshal, 
By B. J. AKERMAN, 
Deputy Marshal. 


(Endorsed :) Issued Jan. 20, 1886. Returnable Jan. 22, 1886. 
Filed on return this 21st day of January, 18586. L. 5. B. Sawyer, 
clerk, by F. D. Moncton, deputy elerk. 


O| Copy of Return. 
In the Cireuit Court of the United States, District of California. 
In the Matter of Wo Lee on Habeas Corpus. No. 3947. 


The President of the United States of America to Peter Hopkins, 
sheriff of the city and county of San Francisco, Greeting : 

You are hereby commanded that you have the body of Wo Lee 
by you imprisoned and detained, as it is said, together with the 
time and cause of such imprisonment and detention, by whatsoever 
name the said Wo Lee shall be called or charged, before the honor- 
able the cireuit court of the United States for dist-iet of California, 
at the court-room of said court, in the city and county of San Fran- 
ciso, California, on the 22d day of January, 1866, at 11 o’clock in 

the forenoon, to do and receive what shall then and there 
32 be considered concerning the said Wo Lee. And have you 
then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 20th day of January, A. D. 
ISS6. 


[ SEAL. | Fi S. b. SAWYER. Clerk. 
In the Cireuit Court of the United States, District of California. 


Now COMeS Peter Hopkins, sheriff, &e.. and respectfully shows 
that he holds Wo Lee by virtue of a commitment, a copy of which 
and of the complaint and of the orders referred to are hereto an- 
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nexed and made a part of this return, and marked Exhibit- A, B’ 
and C. - 
Respectfully submitted, 
PETER HOPKINS, Sheriff. 


oo EXHIBIT A. 
Order No. 1569, Prescribing the Kind of Buildings in which Laundries 


may he Located. a 


The people of the city and county of San Francisco do ordain as 
follows : 

Section 1. It shall be unlawful from and after the passage of this 
order for any person or persons to establish, maintain, or carry on a 
laundry within the corporate limits of the city and county of San 
Francisco without having first obtained the consent of the board of 
supervisors, except the same be located in a building constructed 
either‘of brick or stone. 

Section 2. It shall be unlawful for any person to erect, build, or 
maintain, or cause to be erected, built, or maintained, over or upon 
the roof of any building now erected, or which may hereafter be 

erected, within the limits of said city and county any scaffold- 
o4 ing without first obtaining the written permission of the board 
of supervisors, which permit shall state fully for what pur- 


pose said scaffolding is to be erected and used, and such seaflolding a 
shall not be used for any other purpose than that designated in such 
permit. | 
SECTION 3. Any person who shall violate any of the provisions of 
this order shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not more than one 
thousand dollars or by imprisonment in the county jail not more 
than six months, or by both such fine and imprisonment. 
[In board of supervisors, San Francisco, May 24, 1880. 
After having been published five successive days, according to 
law, taken up and passed by the following vote: 
Ayes—Supervisors Schottler, Mason, Litchfield, Drake, Whitney, 
Eastman, Fraser, Taylor, Doane, Bayly, Torrey, Stetson. a 


JNO. A. RUSSELL, Clerk. 
Approved. 
San Francisco, May 26, 1880. 
J. 8S. KALLOCH, 


Mayor and ex-officio President | of | Board of Supervisors. 


oO Section 68 of order 1587, passed July 28th, 1880, is in the 
same language as section 1 of order 1569. 


“> 
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36 Complaint. 


STATE OF CALIFORNIA, | , 
¥* ’ ¥ % ° d oO . 
City and County of San Francisco, | 


In the Police Judge’s Court No. 2 of the City and County of San 
Francisco, State of California. 


THe PeorpLe OF THE STATE OF CALIFORNIA against Woo LEE. 


Personally appears before me this 25th day of August, A. D.1885, 
W. D. Scott, who on oath makes complaint and deposes and says 
that on or about the Ist day of August, A. D. 1885, in the city and 
county of San Francisco, State of California, the crime of misde- 
meanor was committed, to wit, by Woo Lee(whose real name is un- 
known to this complain-t), who then and there did willfully and 
unlawfully carry on a certain laundry within the corporate limits 
of the city and county of San Francisco, to wit, at No. 318 Dupont 
street, without first having obtained the consent of the board of 

supervisors of said city and county so to do, said laundry 
37 being then and there carried on in a building not constructed 

of brick or stone, thereby violating the provisions of section 
1 of order No. 1569 and section 68 of order No. 1587 of the board of 
supervisors of the city and county of San Francisco, contrary to the 
form, force, and effect of the statute in such cases made and pro- 
vided, and against the peace and dignity of the People of .the State 
of California; and this complainant upon oath accuses the said Woo 
Lee of having committed the said crime, and prays that the said 
accused may be brought before a magistrate and dealt with accord- 
ing to law. 
| W. D. SCOTT. 

Subscribed and sworn to before me this 25th day of August, A. 
D. 1885. 

JAMES LAWLER, | 
Judge of the Police Judges’ Court No. 2 of the 
City and County of San Francisco. 


STATE OF CALIFORNIA, 


¥* ’ ’ ° f 88 . 
City and County of San Francisco, | 
38 I, Bert McNulty, clerk of the police judge’s court No. 2 of 
the city and county of San Francisco, State of California, do 
hereby certify that the foregoing and annexed copy — complaint is 


a full, true, and correct copy of the original complaint in the above- 
entitled criminal action filed in said police judges’ court No. 2 on the 
26th day of August, 1885, and that I, clerk aforesaid, have compared 
the foregoing and annexed copy with the original complaint in said 
action in said court, and that the same is a full, true, and correct 
transcript and copy from and of said original and of the whole 
thereof. 

Witness my hand and the seal of the police judges’ court No. 2 of 
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~« 
es . - . . . ‘ 
the city and county of San Francisco, this 20th day of January, T 
- 18586. 
[sEaz.] , BERT McNULTY, fia 
('/, yr]: of thre Police Judges’ Court No. *) i 
of the City and County of San Francisco. , , | 
39 Endorsed: Filed in the police judges’ court No. 2 of the | 
city and county of San Francisco this 26th day of August, 
1885. Bert MeNulty, clerk. : 
40 Commilment. Police Judges’ Court No. 2. 
‘ ‘ 
STATE OF CALIFORNIA, : 
‘ . > cy . . A 
City and ( ounty of San Francisco. } 
In the Police Judges’ Court No. 2 of the City and County of San | 
francisco, state of California. 
THE PEOPLE OF THE STATE OF CALIFORNIA vs. Woo LEE. 
The People of the State of California to the sheriff of -the city and 
and county of San Francisco, Greeting : 
W hereas Woo Lee, having been duly convicted 1) the police 


judges’ court No. 2 of the city and county of San Francisco, State . 
of California, of the crime of misdemeanor, as charged in the com- 
plaint, upon oath, in the above-entitled criminal action, and by said | 
court sentensed and adjudged, as a punishment of said erime, to 
pay a fine of ten (10) dollars, and, in default of payment of said fine, 

to be imprisoned in the county Jail of the city and county of 
| San Francisco, State of California, at the rate of one day for 

each one dollar of said fine until said fine is satisfied, as ap- 
pears by the following full, true, and correct copy of the judgment 
rendered by said court, and entered in the minutes and docket of a 
said court in the above-entitled criminal action: ‘fs 

) 


“ Minute Docket.” . 


STATE OF CALIFORNIA, we i 
City and County of San Francisco, | ~~’ ) \ 
* 
In the Police Judges’ Court No. 2 of the City and County of San 
l'rancisco, State of California. | 
In Open court. | 
: ‘ ‘ 
Court-Room or sap Court, 
WEDNESDAY, January 20th, 1886. 
Present: Presiding, Hon. James Lawler, judgeof the police judges’ 
court No. 2. 
THE PEOPLE OF THE STATE OF CALIFORNIA vs. Woo LEE. 
Convicted of misdemeanor. Vio. laundry order. | 


In this action the defendant personally appears for sentence. 


e~ 


WO LEE VS. PETER HOPKINS, SHERIFF, &¢. 15 


Lee, having been duly convicted in this court of the crime of 
misdemeanor— 

[t is ordered and adjudged, as a punishment therefor, that the said 
Woo Lee pay a fine of ten (10) dollars, and in default of payment 
thereof that said Woo Lee be imprisoned in the county jail of this 
city and county, at the rate of one day for each one dollar of fine, 
until said fine 1s satisfied. 

And whereas said fine has not been paid, these are, therefore, in 
the name of the people of the State of California, to command you, 
the said sheriff of the city and county of San l'ranciseo, forthwith 
: Lo take, arrest, and safely keep and Im prison the said Woo Lee in 
| the county jail of the said city and county of San Francisco, State 
' of California,‘at the rate of one day for each one dollar of said fine, 
until said fine is satisfied, and these presents shall be your author- 
ity for the same. 
| LS Witness my hand and the seal of the said police judges’ 

court No. 2 this 20th day of January, 1586. 
| SEAL. | JAMES LAWLER, 

Judge of the Police Judge s Court No. 2 of the 


City and County of San Francisco. 


a L2 The court renders its judgment that, whereas the said Woo 
; 
/ 
| 


em ot 


-~ 


STATE OF CALIFORNIA, | 
City and County of San Francisco, J 


a 


Ss > 


[, Bert McNulty, clerk of the police judges’ court No. 2 of the city 
and county of San Francisco, State of California, do hereby éertify 
that the foregoing and annexed copy [of] commitment is a full, true, 
and correct copy of the original commitment in the above-entitled 
criminal action filed in said police judges’ court No. 2 on the 20th 


| dav of January, 1886, and that I, clerk aforesaid, have compared 
a | the foregoing and annexed copy with the original commitment in 
| said action in said court,and that the same isa full, true, and 
4 correct transcript and copy from and of said original, and 


of the whole thereof. 

Witness my hand and the seal of the police judges’ court No. 2 
of the city and county of San Francisco this 20th day of January, 
886. . : : 

[SEAL. | BERT McNULTY. 
Clerk of the Police Judge s Court No. 2 of the 


f ity and County of San Francisco. 


(Endorsed :) Filed on return January 22, 1886. L. S. B. Sawyer? 


clerk 
b> Exce ption to Re turn. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
(‘alifornia. 


In Re Wo Lee on Habeas Corpus. No. 3947. 


The petitioner, Wo Lee, excepts to the sufficiency of the respond- 
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ent’s return, upon the ground that the said sections referred to in 
said return are invalid, inoperative, unreasonable, discriminative, 
and repealed, and the : said petitioner also refers for facts to his s: aid 
petition and the respondent’s admissions in writing herein filed. 
L. A. VAN SCHAICK, 
Attorney for Petitioner. 
HALL McALLISTER anp 
D. L. SMOOT, 
Of Counsel. 
Endorsed: Filed February 1, 1886, nune pro tune as of January 
22d, 1886. 
L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


- Judgment. 


United States of America, Circuit Court of the United States, Ninth 
Judicial Cireuit, District of California. 


In the Matter of Wo Lee on Habeas Corpus. No. 3947. 


This matter having been regularly brought on for hearing before 
the court and the judges thereof upon the issues joined here: ‘in, and 
the same having been duly heard and submitted, and due consider- 
ation thereon had, it is by the court and the judges thereof, now 
here ordered and adjudged— 

That Wo Lee, in whose behalf the writ of habeas corpus herein 
was sued out, was not, at the date of said petition, illegally restrained 
of his liberty, as alleged therein. 

It is therefore ordered that he be remanded by the marshal to.the 
custody from which he has been taken. 

Entered this 26th day of January, 1886. 

L. S. B. SAWYER, Clerk. 


47 I hereby certify that the foregoing is a full, true, and correct 
copy of an original judgment made and entered in the above- 
entitled cause. 
Attest my hand and the seal of said circuit court this 26th day of 
January, A. D. 1886. 
[SEAL. | | L. 8S. B. SAWYER, Clerk. 


Endorsed: Filed January 26, 1886. L. 8S. B. Sawyer, clerk. 
48 Clerk’s Certificate. 
UNITED STATES OF AMERICA 


Circuit Court of the United States, Ninth Circuit, District of 
California. 


In the Matter of Wo Lrg on Habeas Corpus. No. 3947. 


I, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judici ial circuit, within and for the district of Cal- 
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ifornia, ao hereby certify that the foregoing papers hereto annexed 
constitute the judgment roll in the therein-entitled action. 
Witness my hand and the geal of said circuit court this 26th day 
if January, A. D. 1886. 
[ SEAL. | L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed :) Judgment-roll. Filed January 26th, 1886. L.S. B. 
Sawyer, clerk, by F. D. Moncton, deputy clerk. 


49 Admission of Respondent. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


In Re Wo Lee on Habeas Corpus. 


Respondent admits that petitioner is a native of China, and came 
to California A. D. 1855. 

That petitioner is still a subject of the Emperor of China, 

That petitioner ni as been engaged in the laundry business at 318 
Dupont street for 25 years last past. 

That petitioner hi ul a license, a certificate from the board of f re 
wardens, and a certificate from the health officer, copies of which 
are hereto annexed. 

That the board of supervisors assumed to pass order number 697 
May 4th, 1866, and that the board passed the following orders : 

Order 1098, June 25rd, 1873. 

1155, Feb’y 4th, 1874. 
Order 1264, Mareh 15th, 1876. 
OV “ 1429, May Ist, 1878 
“ — 1547, Dec. 15, 1879. 

Order 1559, Feb. 27th, 1880. 

“ 1569, May 26th, 1880. 

“1587, July 28th, 1880. 

“1679, June 10th, 1882. 
* 1691, Oct. 21th, 1882 

” 1719, June 21st, 1883. 

, 1746, Noy. 6th, 1885. 

9 1762, Mareh 5th, 1884. 
“ 1767, April 8th, 1884. 

That petitioner applied to the board of supervisors, to wit, June 
Ist, 1885, for consent of said board to maintain and carry on his 
laundry, but that said board, to wit, July Ist, 1885, refused said 
consent. 

That the city license of petitioner is in force and expires May Ist, 
LSS6. 

Respondent, in order to save time, makes the following admissions, 
reserving his objection and exception to the admissability of the ev1- 

dence, the respondent contending that the following admissions 
51 are immaterial and irrelevant: Respondent admits that the 

3a 9 wo men a pa as follows, to wit: Feb- 
1281 
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ruary 24th, 1880, there were about 320 laundrys in the city and county 
of San Francisco, of which about 240 were owned and conducted by 
subjects of China ; and of the whole number, viz., 320, about 310 were 
constructed of wood. The capital thus invested by the subjects of 
China was not less than two hundred thousand dollars, and they 
paid annually for rent, license, taxes, gas,and water about one hun- 
dred and eighty thousand dollars,” is substantially true and correct. 
Respondent also admits that the statement contained in subdi- 
vision VI of the petition as to arrests, &c., is substantially true and 
correct, with this qualification, that SO odd laundries referred to are 
in wooden buildings without scaffolds on the roofs. 
Respondent admits that petitioner and 200 of his country- 
o2 men similarly situated petitioned the board of supervisors 
for permission to continue their business in the various houses 
which they had been occupying and using for laundries for more 
than 20 years, and such petitions were denied, and all the petitions 
of those who were not Chinese, with one exception, of Mrs. Mary 
Meagles, were granted. 


me 


ALFRED CLARKE, 


Counsel for Respondent. 


Do A pplication to Board of Fire Wardens for a Certificate. 


To the board of fire wardens of the city and county of San Fran- 

Cisco : 

GENTLEMEN: ‘The undersigned respectfully request- that you 
grant, under order No. 1719, a certificate as to the condition of 
premises situated at No. 318 Dupont street, the same to be opened 
as a laundry and conducted and operated by Wo Lee. 

(Signature) . WO LEE. 


SAN Francisco, March 20, 1854. 
I, David Scannell, president board of fire wardens of the city and 
county of San Francisco, do hereby certify that the above-described 
premises have been inspected by the board of fire wardens, and upon 
such inspection said boartl found that all proper arrangements for 
carrying on the business, that the stoves, washing and drying appa- 
ratus, and the appliances for heating smoothing-irons are in good 
condition, and that their use is not dangerous to the surrounding 
property from fire, and that all proper precautions have been taken 
to comply with the provisions of order No. 1617, defining “ the fire 
limits of the city and county of San Francisco, and making regula- 
tions concerning the erection and use of buildings in said citv and 
county,” and of order No. 1670, “ prohibiting the kindling,:-main- 
tenance, and use of open fires in houses.” 
(Signature) DAViD SCANNELL, 
President Board of Fire Wardens. 
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Order No. 1670, Prohibiting the Kindling, Maintenance, or. Use of Open 
Fires mn Houses. 


The people of the city and county of San Francisco do ordain as 
follows: 

SEcTION |. No person shall kindle or maintain any fire of char- 
coal, wood, or other combustible material, in or upon any open tin, 
metal can, or any earthenware vessel whatsoever, in any room, 
entry, or passage of any house in this city and county, or in any 
furnace or stove of any kind, unless the same be connected by means 
of a good sheet-iron flue or pipe with a brick or earthen pipe chim- 
ney to conduct the smoke into said brick or earthern pipe chimney, 
in conformity with the provisions of section 21 of order No. 1617 of 
this board, said chimney to be carried to a helglit of at least 4 feet 
above the roof of said house, as required by section 25 of said order 
1617. 

Provided, however, that the provisions of this order shall not be 
deemed to apply to portable stoves, furnaces, or lamps used by arti- 
sans in the prosecution of their regular and lawful business, or to 
properly «onstructed kerosene, gasoline, Or 2Qas stoves used for cook- 
ing purposes or for the heating of chambers 

SECTION 2. Any person OF persons violating the provisions of this 
order shall be deemed guilty of a misdemeanor, and upon. convie- 
tion thereof shall be punished by a fine not exceeding one hundred 
dollars, or by imprisonment for a period not exceeding thirty days, 
or by both such fine and imprisonment. 

SecTion 3. It shall be the duty of the fire wardens and the chief 
of police to take such steps and issue such orders to the members of 
the force under their control, respectively, as shall insure the arrest 
and punishment of any and all persons violating the provisions of 
this order, 


o4 Order No. 1719, as Amended by 1746. 


Regulating the establishment and maintenance of public laun- 
dries and public wash-houses within certain limits in the city and 
county of San Francisco. 

Whereas the indiscriminate establishment of public laundries and 
public wash-houses where clothes and other articles are cleansed for 
hire is injurious and dangerous to public health and public safety, 
and prejudicial to the well-being and comfort of the community, 
and depreciates the value of property in those neighborhoods where 
such public laundries and such public wash-houses are situate : 

Under and in conformity to the authority vested by section 11 of 
article XI of the constitution of the State of California,and of sub- 
division 9 of section 74 0f an act entitled “ An act to repeal the sev- 
eral charters of the city of San Francisco, to establish the bounda- 
ries of the city and county of San Francisco, and to consolidate the 
government thereof,” approved April 19, 18556, and the several acts 
amendatory thereto and supplementary thereof: 

The people of the city and county of San Francisco do ordain as 
follows : 


20 WO LEE VS. PETER HOPKINS, SHERIFF, &¢. 


SecTIon 1 (as amended Nov. 6, 1883, by order No. 1746). On and 
after the passage of this order it shall be unlawful for any person or 
persons to establish, maintain, or carry on the business of a public 
laundry or a public wash-house where clothes or other articles are 
cleansed for hire within that portion of the city and county of San 
Francisco lying and being within the following boundaries: Com- 
mencing at the intersection of Devisadero street with the waters of 
the Bay of San Francisco; thence following the bay shore easterly 
and southerly to the easterly end of Channel street; thence along 
Channel street in a westerly direction to Potrero avenue; thence 
southerly along Potrero avenue to Army street; thence westerly 
along Army street to Dolores street ; thence northerly along Dolores 
street to and across Market street to Ridley street; thence westerly 
along Ridley street to Devisadero street, and thence northerly along 
Devisadero street to the bay and point of commencement, without 
having first complied with the conditions hereinafter specified. 

Sec. 2. It shall be unlawful for any person or persons to conduct 
or maintain a public laundry or wash-house within the district 
named in section 1 of this oraer without having first obtained a 
certificate signed by the health officer of the city and county of San 
Francisco that the premises are properly and sufficiently drained, 
and that all proper arrangements for carrying on the business with- 
out injury to the sanitary condition of the neighborhood have been 
complied with, and particularly that the provisions of section 4 of 
order No. 1666 of this board have been complied with ; also a certifi- 
cate signed by the board of fire wardens of the city and county of 
San Francisco, that the stoves, washing and drying apparatus and 
the appliances for heating smoothing-irons are in good condition, 
and that their use is not dangerous to the surrounding property from 
fire, and that all proper precautions have been taken to comply with 
the provisions of order No. 1617, defining “the fire limits of the 
city and county of San Francisco, and making regulations concern- 
ing the erection and use of buildings in said city and county,” and 
of order No. 1670, “ prohibiting the kindling, maintenance, and use 
of open fires in houses.” 

Sec. 3. It shall be the duty of the health officer, also the board of 
fire wardens respectively, upon application from any person or per- 
sons proposing to open or conduct the business of a public laundry 
within that portion of the city and county designated and deseribed 
in section 1 of this order, to inspect the premises in which it is pro- 
posed to carry ou said business, or in which said business is being 
carried on, with a view of ascertaining whether the said premises 
are provided with proper drainage and sanitary appliance, also 
whether the provisions of orders Nos. 1617 end 1670 of this board 
have been complied with, and, if found in all respects satisfactory, 
then to issue to said applicants the certificates provided for in see- 
tion 2 of this order. 

_ No charge whatever shall be made or compensation or fee collected 
or received for the performance of any of the services required by 
the provisions of this order, in the inspection of premises or the 
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issuance of a certificate, but all such services shall be performed free 
of charge. 

Sec. 4. No person or persons owning or employed in the public 
laundries or publie wash-houses provided for in section 1 of this 
order shall wash or iron clothes between the hours of 10 o’clock p. m. 
and 6 o'clock a. in., nor upon any portion of that day known as Sun- 
di ay. 

Sec. 5. No person or persons engaged in the laundry business 
within that portion of this city described in section 1 of this order 
shall permit any person suffering from any infectious or contagious 
disease to lodge, sleep or remain within or upon the premises used 
by him, het ‘or them for the purposes of a public laundry. 

Sec. 6. Any person or persons establishing, maintaining or carry- 
ing on the business of a public laundry or a public wash- house, 
where clothes or other articles are cleansed for hire, within the lim- 
its of this city and county, as described in section 1 of this order, 
without first having complied with the provisions of section 2 of 
this order, shall be guilty of misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than one thousand 
dollars, or by imprisonment of more than six months, or by both ; 
and any person who shall violate the provisions of sections 4 or 5 of 
this order shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than five dollars, nor 
more than fifty dollars,or by imprisonment not more than one month, 
yr by both such fine and imprisonment. 

Sec. 7. The certificates from the health officer and the board of 
fire wardens, as required by section 2 of this order, shall be exhib- 
ited in some conspicuous place on the premises, and the same shall 
be produced on the demand of any officer of the city and county of 

San Francisco. 

Src. 8. The police authorities are hereby directed to have the pro- 
visions of this order strictly enforced. 

Sec. 9. Order No. 1691, and all orders or parts of orders in con- 
flict with any of the provisions of this order, are hereby repealed. 

In board of supervisors, San Francisco, June 18, 1883. 

After having been published five successive days, ac cording to law, 
taken up and passed by the following vote : 

A yes—Supervisors Sullivan, Reichenbach, Shirley, Burton, Smith, 
Pond, Griffin, Strother Lewis, Ranken, Ashworth. 


Abse nt—Supe rvisor James. 
JNO. A. RUSSELL, Clerk. 


Approved, San Francisco, June 25, 1885. 
WASHINGTON BARTLETT, 


Mayor and ex-officio President Board of Supervisors. 


5D Application to Health Officer for a Certificate. 


To the health officer of the city and courity of San Francisco: 
Sir: The undersigned respectfully requests that you grant, under 
order No. 1719, a certificate as to the sanitary condition of premises 
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“situated at No. 


the Sale to oe OPK lit 
(Signature) WO LEE. 


HEALTH OFFICE, 
Sawn Francisco. March 4. 1884. 


® BE Ly. Meares, \. 1).. health ofheer of the city and county of San 
a rane ise oO, do he re ‘by ce rtify t thi: ‘ut t the above -de sc ribe d pre mise s hi: uve 
been inspected by me, and that I find that they are properly and 
sufficiently drained, and that all proper arrangements for carrying 
on the business of a laundry, without injury to the sanitary condi- 
tion of the neighborhood, have been complied with, and particularly 
that the provisions of section 4 of order 1666 of the board of super- 
VISOrS. 
(Signature) J. L. MEARES, M. D., 
. : Health Othicer. 
By JOHN KELLEY, Jr., 
Health Inspector 


Section 4. No person shall construct or maintain, or suffer to be 
or remain, upon his or her premis S, OF premises under his or her 
control, any privy, or privy vault, cesspool, sink, or drain without 
connecting the same by means of ce ment, ilronstone, or iron pipe with 
the street sewer, in such a manner that it will be effectually drained 
and purified, if there be a sewer in the street on wise said premises 
may be situated with which the same can be connected. Every 
drain or branch sewer hereafter constructed which shall connect 
with a dwelling house or building, or with a privy, privy vault, o1 


cesspool, shall be constructed of cement, ironstone, or Iron. and be 


provided with some apparatus or means by which such drain or 


branch sewer may be effectually flushed and cleansed, and shall also 
be provided with a trap or apparatus which will effectually prevent 
the escape of gases from the sewer into such dwelling house, build- 
ing, privy, privy vault, or cesspool, which trap or apparatus shall, 
in all cases, when practicable, be placed under the sidewalk, and be 
so constructed and placed that it can be readily and conveniently 
examined and inspected. 


ob Order No. 1719, as Amended by L746. 


Regulating the establishment and maintenance of public laun- 
dries and public wash-houses within certain limits in the city 
and county of San Francisco. 

Whereas the indiscriminate establishment of public laundries and 
public wash-houses, where clothes and other articles are cleansed for 
hire, is injurious and dangerous to public health and public safety, 
and pre judicial to the we being and comfort of the community, 
and depreciates the value of property in those neighorhoods where 
such public laundries wets such pub lic wash- houses are situate: 


Under and in conformity to the authority vested by section 11 of 


article XI of the constitution of the State of California, and of sub- 


318 Dupont street, between Bush and Sutter streets, 
«J as’a laundry and conducted and operated by 


Se ere RN 


terse ent 
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division 9, of section 74, of an act entitled, “An act to repeal the sev- 
eral charters of the city of San Francisco, to establish the bound- 
aries of the city and county of San Francisco, and to consolidate the 
roverhnment thereof,” approved April 19, 1856, and the several acts 
amendatory thereto and supplementary thereof, the people of the 
city and county of San Francisco do ordain as follows: 

SecTion 1 (as amended Novy. 6, 1883, by order No. 1746). On and 
after the passage of this order it shall be unlawful for any person or 
persons to establish, maintain, or carry on the business of a publie 
laundry Ora publie wash-house, where clothes or other articles are 
cleansed for hire, within that portion of the city and county of San 
lrancisco lying and being within the following boundaries: Com- 
mencing at the Intersection of Devisadero street with the waters of 
the Bay of San Francisco; thence following the bay shore easterly 
and southerly to the easterly end of Channel street; thence along 
Channel street In a westerly direction to Potrero avenue; thence 
southerly along Potrero avenue to Army street; then- westerly along 
Army street to Dolores street; thence northerly along Dolores street 
to and across Market street to Ridley street; thence westerly along 
Ridley street to Devisadero street, and thence northerly along De- 
visadero street to the bay and point of commencement, without 
having first complied with the conditions hereinafter specified. 

Sec. 2. It shall be unlawful for any person or persons to conduet 
or maintain a public laundry or wash-house within the district 
named in section 1 of this order without having first obtained 
certificate, signed by the health officer of the city and county of San 
'ranciso, that the premises are properly and sufficiently drained, 
and that all proper arrangements for carrying on the business, with- 
out injury to the sanitary condition of the neighborhood, have been 
complied with, and, particularly that the provisions of section 4 of 
order No. 1666 of this board have been complied with; also a cer- 
tificate, signed by the board of fire wardens of the city and county 
of San Francisco, that the stoves, washing, and drying apparatus, 
and the appliances for heating smoothing irons are in good condition, 
and that their use is not dangerous to the surrounding property 
from fire, and that all proper precautions have been taken to comply 
with the provisions of order No. 1617, defining “the fire limits 
of the city and county of San Francisco, and making regulations 
concerning the erection and use of buildings in said city and 
county,” and of order No. 1617, “ prohibiting the kindling, main- 
tenance, and use of Opell fires in houses.” 

Sec. 5. It shall be the duty of the he alth officer, also the board of 
fire wardens, respective ly, Upon app lication from aby person or per- 
SONS proposing to open or conduct the business of a public F iundry 
Within that portion of the city and county designated and described 
in section 1 of this order, to inspect the premises in which it is pro- 
posed to carry on said business, or in which said business is being 
carried on, with a view of ascertaing whether the said premises are 
provided with proper drainage and sanitary appliance, also whether 
the provisions of orders Nos. 1617 and 1670 of this board have been 
complied with, and, if found in all respects satisfactory, then to issue 
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to said applicants the certificates provided for in section 2 of this 
order. 

No charge whatever shall be made or compensation or fee collected 
or received for the performance of any of the services required by 
the provisions of this order in the inspection of premises or the is- 
suance of a certificate, but all such services shall be performed free 
of charge. 

Sec. 4. No person or persons owning or employed in the public 
laundries or public wash-houses provided for in section 1 of this 
order shall wash or iron clothes between the hours of 10 o’clock p. 
m. and 6 o’clock a. m., nor upon any portion of that day known as 
Sunday. | 

Sec. 5. No person or persons engaged in the laundry business 
within that portion of this city described in section 1 of this order shall 
permit any person suffering from any infectious or contagious dis- 
vase to lodge, sleep, or remain within or upon the premises used by 
him, her, or them for the purposes of a public laundry. 

Sec. 6. Any person or persons establishing, maintaining, or carry- 
ing on’the business of a public laundry, or a public wash-house, 
where clothes or other articles are cleansed for hire, within the 
limits of this city and county, as described in section 1 of this order, 
without first having complied with the provisions of section 2 of 
this order, shall be guilty of misdemeanor, and, upon conviction 
thereof, shall be punished by a fine of not more than one thousand 
dollars, or by imprisonment of [not] more than six months, or by both ; 
and any person who shall violate the provisions of section 4 or 5 of 
this order shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by a fine of not less than five dollars nor 
more than fifty dollars, or by imprisonment not more than one 
month, or by both such fine and imprisonment. 

Sec. 7. The certificates from the health officer and the board of 
fire wardens are required by section 2 of this order, shall be ex- 
hibited in some conspicuous place on the premises, and the same 
shall be produced on the demand of any officer of the city and 
county of San Francisco. 

Src. 8. The police authorities are hereby directed to have the pro- 
visions of this order strictly enforced. 

Sec. 9. Order No. 1691, and all orders or parts of orders in con- 
flict with any of the peerenene of this order are hereby repealed. 

In board of supervisors, San Francisco, June 18, 1883. 

After having been published five successive day s, according to 
law, taken up and passed by the following vote: 

Ayes—Supervisors Sullivan, Reichenbach, Shirley, Burton, Smith, 
Pond, Griffin, Strother, Lewis, Ranken, Ashworth. 

Absent—Super visor James. 


JNO. A. RUSSELL, Clerk. 


Approved, San Francisco, June 25, 1883. 
WASHINGTON BARTLETT, 
Mayor and ex-officio President Board of Supervisors. 
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Endorsed: By order of court, filed February Ist, 1586, nune pro 
fune as of January 224g, 1886. L. 8S. B. Sawyer, clerk, by -, on 
Moncton, deputy clerk. 

OF O47. Filed Jan. 22,1886. L. 8. B. Sawyer, - Clerk. 
(Here follows photograph marked p. 57.) 
In the Supreme Court of the State of California. 
In Re Yick Wo on Habeas Corpus. No. 20126. In Bank. 
EXHIBIT 1 FoR RESPONDENT. 


Chinese laundry house of Yick Wo, at No. 349 Third street, San 
l'rancisco, as seen from the south. 


DS 3947. Filed Jan. 22,1886. L.S. B. Sawyer, Clerk. 
(Here follows photograph marked p. 58.) 
[In the Supreme Court of the State of California. 
In Re Wick Wo on Habeas Corpus. No. 20126. In Bank. 
EXHIBIT 2 FOR RESPONDENT. 


Chinese laundry house of Yim Kee, at No. 1235 Howard street, 
San Francisco, as seen from the north. 


59 3497. Filed Jan. 22, 1886. 
(Here follows photograph marked p. 59.) 
In the Supreme Court of the State of California. 
In Re Yick Wo on Habeas Corpus. No. 20126. In Bank. 
ExHIBIT 3 FOR RESPONDENT. 


Chinese laundry house of Yim Kee, at No. 1233 Howard street, 
San Francisco, as seen from the west. 


GO 3947. Filed Jan. 22d,1886. L.S. B. Sawyer, Clerk. 
(Here follows photograph marked p. 60.) 
In the Supreme Court of the State of California. 
In Re Yick Wo on Habeas Corpus. No. 20126. In Bank. 
Exuipit 4 FOR RESPONDENT. 


Chinese laundry house of We Wo, at No. 505 Munia street, San 
I'rancisco, as seen from the west. 7 


6] 3947. Filed Jan. 22,1886. L. 8. B. Sawyer, Clerk. 


(Here follows photograph marked p. 61.) 
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- 
In the Supreme Court of the State of California. 
In Re Yick Wooon Habeas Corpus. No. 20126. In Bank 
ExHiBir 5 FOR RESPONDENT. 
Chinese laundry house of Sang Lee, at No. 924 Howard street, 
San Francisco, as seen from the north. 
O2 3947. Filed Jan. 22,1886. L. S. B. Saywer, Clerk. 
(Here follows photograph marked p. 62.) - 
[In the Supreme Court of the State of California. 
In Re Wick Wo on Habeas Corpus. No. 20126. In Bank 
Exnipit 6 FOR RESPONDENT. 
Chinese laundry house of ‘Sang Lee, at No. 924 Howard street 
San Francisco, as seen from the east. 
G5 3947. Filed Jan. 22, 1886. L. 8S. B. Sawyer, Cleri 
(Here follows photograph marked p. 63.) 
In the Supreme Court of the State of California 
In Re Wo on Habeas Corpus. No. 20126. In Bank. 
: th 
EXHIBIT 7 FOR RESPONDENT. 
Chinese laundry house of We Wo, at No. 505 Munia street, San 
Francisco, as seen from the north. 
64 Opinion. 
Circuit Court, District of California. 
In Re Wo LEE On Habeas Corpus. 
JANUARY 26, 1886 
State and circuits courts.—The supreme court of the State and the 
: United States circuit court have concurrent original jurisdiction on is 


habeas corpus to inquire into the constitutionality and validity of a 
city ordinance alleged to have been passed in contravention of the 
fourteenth Amendment to the Constitution of the United States ; but 
the circuit court should not overrule the solemn judgment of the 
supreme court of the State upon this question, where there is reason- 
able ground for doubt. In such cases the question should be referred 
to the Supreme Court of the United States for an authoritative de- 
cision of the doubtful point. 

Same—Laundry ordinance—Constitutional law.—On this ground 


the circuit court. declined to hold a city ordinance invalid, as being 
in contravention of the Fourteenth Amendment to the Constitution 
of the United States, which ordinance made it an offense “ for any person be. * 
or persons to establish, maintain, or carry on a laundry within the cor- 
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porate limits of the city and county of San Francisco without hav- 
hig first obteined the consent of the board of supervisors, except the 
same be located in a building constructed either of brick or stone.” 


before Sawyer, circuit judge, and Sabin, district judge. 

Hall McAllister, D. L. Smoot, and L. H. Van Schaick, for the 
petitioner. 

Alfred Clarke contra. 

By the court, Sawyer, circuit judge. In the laundry ordinance 
case, 7 Saw. 031, Mr. Justice Field. and myself held an ordinance to 
be void under the Fourteenth Amendment of the National Constitu- 
tion, on the ground that as a condition of obtaining a leense the 
party desiring to carry on that business must obtaiii the consent of 
the board of supervisors, which could only be granted upon the recom- 
mendations of not less than twelve citizens and tax payers in the 
block in which the laundry was to be carried on; and we also held 
that a party arrested for violation of that ordinanee was entitled to 
be discharge d On writ of habeas COr pus by the circuit court of the 
United States under the provisions of section 753 of the Revised 
Statutes of the United States. In the course of the decision in that 
case Mr. Justice Field observed that in neither case can licenses 
“be required as a meaus of prohibiting any avocations of life which 
are not injurious to public morals, nor offensive to the senses, nor 

dangerous to the public health and safety; nor ‘can conditions 
bo he annexed lo their issue which would tend to such prohibition. 

The exaction for any such purpose of a license to pursue a Vo- 
cation of this nature, or making its issue dependent upon conditions 
having such il tendency, would he an abuse of authority. Such 18 eri- 
de ntly the te nde ncy and PPUrpose of the condition re quired in the ordinance 
in question an this Case, and we have nO doubt of its invalidity :” 7 Saw. 
o31. And such must necessarily be the te ndency of any ordinance 
that requires the consent, which may be arbitrarily given or with- 
held, at their diseretion, of { he board of supervisors, or of any other 
body or person, as a condition precedent to the exercise of a lawful 
and necessary calling. : 

After that decision the ordinance was amended by omitting the 
requirement of the assent of twelve citizens and tax-payers In the 
block; but it still prohibited carrying on a laundry business, after 
complying with numerous onerous conditions, without in addition 
“having first obtained a license or permit therefor, duly granted by 
resolution of the board of supervisors.” It prescribed no specific con- 
ditions, the performance of which should entitle the party to a license 
or permit; but the license or permit, after performance of all the 
other prescribed conditions, still depended upon the will or pleasure 
of the board of supervisors. It simply struck out the consent of the 
twelve tax-payers on the block, and left it to rest upon the consent 
of the board alone, thereby limiting the number of parties to the con- 
sent, without abandoning the prineiple. For this reason, in ‘Tom 
Tong’s case, the circuit judge thought the objection still remained 
unobviated. On this point we think he is also sustained by author- 
ity. Mayorof Baltimore v. Radecke,49 Md. 217; 35 Am. Rep., 243-24. 
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In that case, in commenting upon the ordinance then under consid- 
eration, the court says: 

“Tt commits to the unrestrained will of a single public officer the 
power to notify every person who now employs a steam-engine In 
the prosecution of any business in the city of Baltimore to cease to 
do £0, and by providing compulsory fines for every davy’s disobedience 
of such notice, and order of removal, renders his power over the use of 
steam in that city practically absolute, so that he may prohibit its use alto- 
gether. But if he should not choose to do this, but only to act in par- 
ticular cases, there is nothing in the ordinance to quide or control his 
action. It lays dow nt 710 rules by ww hich its impartial ¢ xrecution Can he 
secured, or partiality and oppression prevented. [t is clear that giv Ing 
and enforcing these notices may, and quite likely will, bring ruin to the 
business of those agaist whom they are directed, while others from whom 
they are withheld nial be actually benefited by what is thus done to their 
neighbors, and when we remember that this action or non-action nual) pro- 
ceed from enmity or prejudice, from partisan zeal or animosity, from fa- 
voritism and other improper influence 8 and motives easy of concealment, 
and difficult to be detected and exposed, it becomes unnecessary to suggest, 

or comment upon, the injustice capable of being wrought under 
66 cover of such a powe r, for that becomes apparent lo every On who 

gives to the subject a moment’s consideration. In fact, an ordinance 
which clothes a single individual with such power hardly falls within the do- 
main of law, and we are constrained to PFOROUNCE il inoperative and void.” 
And it can make no difference that the arbitrary discretion is reserved 
to a board, instead of a single individual. Indeed, where the power is 
reserved to a board there is a divided responsibilty, and each member 
is less sensitive to its pressure upon his individual conscience. Each 
gives countenance and support to the others who act with him. 
Thus they mutually sustain each other and break the force of the 
weight of responsibility. 

The district judge of this district, however, not being satisfied, we 
certified a division of opinion to the supreme court, thereby sub- 
mitting the question for its decision as to the constitutionality of the 
ordinance as so eorregy and the points of difference appear in Ex 
parte Tom Tong, 108 U.S.,557. See especially points 3 to 6, inclu- 
sive. Unfortun: ilowsdien: party being confined for an offense against 
the laws—we supposed the certificate to be governed by the pro- 
visions of the statute relating to criminal cases, but the aan 
court held the practice in civil cases to be applicable, and declined 
to take jurisdiction, because a final judgment had not been rendered 
before the writ of error was sued out. Thus our misapprehension of 
the practice prevented a decision of the important, vigorously liti- 
gated, and vital questions presented. Had that case been decided, 
probably there would not have been any occasion for this case, as 
the principle involved would have been authoritativeiy settled ; but 
we are ourselves unable to distinguish this case from either of the 
preceding. If the court was right in those cases, then it seems to 
us that the ordinance now in question must be void upon similar 
grounds. Section 1 provides that “It shall be unlawful, from and 
after the passage of this order, for any person or persons to establish, 
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maintain, or carry on a laundry within the corporate limits of the city 
and county of San Francisco without having first obtained the consent of 
the board of supervisors, except the same be located in a building eon- 
structed of either brick orstone.” Thus, in a territory some ten miles 
wide by fifteen or more miles long, much of it still occupied as mere 
farming and pasturage lands, and much of it unoccupied sand banks, 
In many places without a building within a quarter or half a mile 
of each other, including the isolated and almost wholly unoccupied 
Goat Island, the right to carry on this, when properly guarded, harm- 
less and necessary occupation, in a wooden building, is not made to 
depend upon any prescribed conditions giving a right to anybody 
complying with them, but upon the consent or arbitrary will of the 
hoard of supervisors. 

In three-fourths of the territory covered by the ordinance there is 
no more need of prohibiting or regulating laundries than if they 
were located in any portion of the farming regions of the State. 

Hitherto the regulation of laundries has been limited to the thickly 
settled portions of the city. Why this unnecessary extension of the 
limits affected, if not designed to prevent the establishment of laun- 
dries after a compulsory removal from their present locations within 
practicable reach of the customers or their proprietors? 

And the uncontradicted petition shows that all Chinese applica- 

tions are, in fact, denied, and those of Caucasians granted— ‘ 
67 thus, in fact, making the discriminations in the administra- 
tion of the ordinance which its terms permit. 

The fact that the right to give consent is reserved in the ordinance 
shows that carrying on the laundry business in wooden buildings Is 
not deemed of itself necessarily dangerous. It must be apparent to 
every well-informed mind that a fire, properly guarded, for laundry 
purposes in a wooden building is just as necessary, and no more dan- 
gerous than a fire for or cooking purposes or for warming a house. 

If the ordinance under consideration is valid, then the board of 
supervisors can pass a valid ordinance preventing the maintenance 
in a wooden building of a cooking stove, heating apparatus, or a 
restaurant within the boundaries of the city and county of San Fran- 
cisco without the consent of that body arbitrarily given or withheld, 
us their prejudices or other motives may dictate. 

If it is competent for the board of supervisors to pass a valid ordi- 
nance prohibiting the inhabitants of San Francisco from following 
any ordinary, proper, and necessary calling within the limits of the 
city and county, except at its arbitrary and unregulated discretion 
and special consent, and it can do so if this ordinance is valid, then 
it seems to us that there has been a wide departure from the prin- 
ciples that have heretofore been supposed to guard and protect the 
rights, property, and liberties of the American people. 

And if by an ordinance general in its terms and form, like the one 
in question, by reserving an arbitrary discretion in the enacting body 
to grant or deny permission to engage in a proper and necessary 
calling, a discrimination against any class can be made in its execu- 
tion, thereby evading and, in effect, nullifying the provisions of the 
National Constitution, then the insertion of provisions to guard the 
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rights of every class and person in that instrument was a vain and 
futile act. The effect of the execution of this ordinance in the man- 
ner indicated in the record would seem to be necessarily to close up 
the many Chinese laundries now existing, or compel their owners to 
pull down their present buildings and reconstruct of brick or stone, 
or to drive them outside the city and county of San Francisco to the 
adjoining counties beyond the convenient reach of customers, eithe: 
of which results would be little short of absolute confiscation of the 
large amount of property shown to be now, and to have been for a 
long time, invested in these occupations. If this would not be de- 
priving such parties of their property without due process ot law 1{ 
would be difficult to say what would effect that prohibited result 

The necessary tendeney, if not the specific purpose, of this ordi- 
nance, and of enforeing it in the manner indicated in the record, Is 
to drive out of business all the numerous small laundries, especially 
those owned by Chin se, and oly il monopoly of the business to the 
large institutions est tablished and carried on by means of large asso- 
clated Caucasian capital. 

If the facts appearing on the face of the ordinance, on the petition 

and return, and admitted in the ease and shown | Vy the no- 
65 torious public and municipal history of the times, indicate a 

purpose to drive out the Chinese laundrymen, and not merely 
to regulate the business for the publ Ic safety, does it not disclose a 
case of violation of the provisions of the rate Amendment 
to the National Constitution, and of the t reaty between the United 
States an id China a more than one parti tan? é 

Does not the petition and return as ¢ a irly as in the laundry case 
present a case within the purview of the observations of Mr. Justice 
Field quoted from that case? We are ourselves unable to distin- 
guish this ease in prince Ip le from the laundry Case. If this means 
prohibition of the occupation and a destruetion of the business and 
property of the Chinese laundrymen in San Francisco—as it seems 
to us this must be the eflect.of executing the ordinance—and not 
merely the proper regulation of the business, then there is discrimi- 
nation and a violation of other highly important rights secured by 
the Fourteenth Amendment and the treaty. 

That it does mean prohibition, as to the Chinese, it seems to us 
must be apparent to every citizen of San Francisco who has been 
here long enough to be familiar with the course of an active and 
aggressive branch of public opinion and of public notorious events. 
Can a court be blind to what must be necessarily known to every 
intelligent person in the State? Seo Ah Kow v. Nunan, 5 Saw., 560; 
Sparrow v. Strong, 3 Wall., 104; Brown v. Piper, 91 U.S., 42. 

But the supreme court of the State, in the recent case of Yick 
Wo, 8 West Coast Rep., 548, has sustained this ordinance in all its 
parts, both as a valid ordinance under the State constitution and 
under the provisions of the Fourteenth Amendment, and the treaty 
with China. Although the court does not discuss fully the latter 
aspect of the case it announces its view to be that the points are 
covered by the principles declared in Barbier v. Connelly, 113 U 
27, and Soon Hing v. Crowley, Jd., 703.. We are ourselves unable 
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to put the same construction on the rulings in those eases, or upon 
the effect of the principles announced. We have no reason to find 
fault with anything decided in those cases, as we understand them, 
but it does not chp pre arto us that these Cases 20 far enough to cover 
the points now raised. The question now decided does not appear 
to us to have been presen ted in either of the cases. [| ndeed, the 


riter of ona opinion bimself denied the writ of habeas COT PUs in 


—— , . : . | » ines ; 
Soon Hn ». Crowley, on the same grounds acdopte d by the supreme 
court on writ of error to this court Hie did not consider that that 
> 7 ] i] ] ot ] ,% + | ] " ry 
‘ase presented Lie Same polnts aeciaed Ih the laundry and ‘Tom 
4 Ty ‘ : ?. . sa as . . 3 ome . ‘ . 
long Causes. Hab OrTaimnance reserved ho arvirary discretion LO 
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erant or refuse a permit. It provided ior a license upon complying 
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with prescribed conditions. Its validity. was recognized, and we 
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. } ’ : ’ } 7 . 
| “SLTDeryilsors LO }) ro) pay regulate, ry\ reASOT) pie conditions pre- 
i wn, 
—— . ly ’ | ’ | ' ;" } +) . } ; : 
scribed 1n advance, the TYTN On of this or any otner Dusiness 1n 


such a manner as to re ain it re pasonably safe. 
The case of Yi kK Wo Was argued before the State Ssupre me court, 
im bank, but the opinion was prepared by the commissioners, 
Oy) and the CUSC li Cl t d aval nst the petit loner by the court for the 
reason stated in the Op LT = of the commissioners. It thus 
had the approval after full and solemn argument both of the full 
COUPL, consisting of seven judges, and of the three commiussioners. 
In view of this decision and of the views of the district judge of 
this district in Soon Hing’s case, wherein we divided In opinion, we 
do not feel sufficient confidence in our own views In opposition to 
the apparent greater weight of judicial authority in this State to 
justify us in holding the ordinance to have been passed In contra- 
vention of the pre visions of the Fourteenth Amendment and of our 
treaty with China, or in discharging the petitioner on that cround. 
Th is court has io appellate power over tf he ‘ourts of t he state : and 
the writ of habeas Corpus cannot be used to pel ‘form the functions of 
awritoferror. (Hr parte Reed, 100 U.S., 23.) Astothe que stion on 
habeas corpus there is only a concurrent jurisdiction with the State 
supreme court. The judgment of this court is no more binding on 
the State court than 1s that of the State court on ~y court. It is 
only a question as to how the judgment of a court of the dignity of 
the supreme court of California should be r paar fier treated by 
an inferior court of the United States on a question fairly open to 
doubt until that doubt shall be resolved ‘wt a court whose decision 
is controlling and binding on both. Although the statute imposes 
upon us the duty, which we could not if we would escape, of investi- 
eati ny and deeidit if all cases W herein a party alleges hi mself LO be 
Iimprisone d In violation of the Const itution, law S. and I reaties of the 
United States, even where held in pursuance of a judgment of a State 
court, yet we do not conceive it to be our duty to overrule the action of 
the su preme court of the state u nless it he Upon the clearest an most 
indubitable grounds; and especially so since the act of last winter has 


o] ven an ap peal by means of which the } party can have any question 


of difference between the local State and U aided! States courts authori- 
tatively determined by a tribunal to the decisions of which all must 
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yield obedience. Besides a writ of error lies to the State supreme 
court from the Supreme Court of the United States, and this is the 
regular mode appointed by law for a review by an appellate tribunal 
of the questions involved. This is a case, under the circumstances, 
peculiarly proper to be left to the final arbitrament of that tribunal. 
A conflict between the supreme court of the State and the United 
States circuit court in regard to a matter open to reasonable doubt, 
as this clearly is, over which they have concurrent original juris- 
diction, would be very undesirable, and should be avoided when 
practicable, and especially so where the party can have any error of 
either court corrected in the ordinary and regular course of judicial] 
proceedings on writ of error or appeal. 

The prisoner will be remanded in deference to what appears to us 
to be the greater weight of judicial authority in this State, but if de- 
sired an appeal will be at once allowed, and it is to be hoped that 
both parties and the United States Supreme Court will co-operate to 
procure a speedy decision of a case that involves the interests—the 
all, wey may say—of so large a number of Chinese residents, who 
have been for many years pursuing their peaceful and useful avoca- 
tions in the laundry business in San Francisco without any serious 
injury to the city or its citizens, but to the great convenience of 
many. Let the writ be discharged and petitioner remanded. 


(Endorsed:) Read in open court January 26, 1886. L. 8. B. Saw- 
yer, clerk, by F. D. Moncton, deputy clerk. 


70 At a stated term, to wit, the November term, A. D. 1885, of 
the circuit court of the United States of America, of the ninth 
judicial circuit, in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Wednesday, 
the 27th day of January, in the year of our Lord one thousand 
eight hundred and eighty-six. 
Present: Honorable Lorenzo Sawyer, circuit judge. 


Order Allowing Appeal. 
In the Matter of Wo LEE on Habeas Corpus. No. 3947. 


And now at this day, on motion of L. H. Van Schaick, Esq., at- 
torney for petitioner and appeliant, it is ordered that an appeal to 
the Supreme Court of the United States from the decision of the U. 
S. circuit court of this district herein be, and the same is hereby, 
allowed, and that.the said petitioner and appellant give a bond in 

the sum of two hundred dollars conditioned for his appear- 
7] ance whenever required, and a bond in the sum of two hun- 

dred dollars conditioned for the payment of all costs and 
damages that may be recovered against him; and that a certified 
transcript of the petition, writ of habeas corpus, return thereto, stip- 
ulations, admissions, and other proceedings herein be forthwith 
transmitted to the Supreme Court of the United States. 
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Bond on Appeal. 
Supreme Court of the United States. 


Wo Lrg, Appellant, 
vs. 
PireR Hopkins, Sheriff of the City and County of San Francisco, 


Appellee. 


Know all men by these presents that we, Wo Lee, Yee Too, and 
Lee Toon, of the city and county of San Francisco, State of Califor- 
nia, are held and firmly bound unto Peter Hopkirs, of the city and 
county of San Francisco, State of California, in the sum of two 
hundred dollars, to be paid Lo the said Peter Hopkins, his executors 
or administrators; to which payment, well and truly to be made, we 
bind ourselves, and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals. Dated this 29th day of January, 1556. 
Whereas the above-named Wo Lee hath taken an appeal to 
o the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled action by the circuit 
court of the United States, ninth cireuit, district of California: 

Now, therefore, the condition of this obligation is such that if the 
above-named Wo Lee shall prosecute his said appeal to effect, and 
answer all costs and damages if he shall fail to make good his plea, 
then this obligation shall be void ; otherwise to remain in full force 
and effect. 


‘ 


WO LEE. [ SEAL. 
YEE TOO. SEAL. 
LEE TOON. I|SEAL. 


Sealed and delivered in the presence of— 


L. S. B. SAWYER. 


STATE OE CALIFORNIA, 3 
City and County of San Francisco, | ~ 


Yee ‘Too and Lee Toon. being duly Ssworh., each for himself deposes 
and says that he isa resident of the city and county of San Francisco, 
in the State of California, and is worth the sum of two hundred dol- 
lars, exclusive of property exempt from execution and over and 
above all debts and liabilities. 

YEE ‘TOO. 
LEE TOON. 
74 Subscribed and sworn to before me this 29 day of January, 
LSS6. 
L. S. B. SAWYER, 
Com? O », Crar't ( ourt. Dist. Cal, 

(Endorsed:) The form of the within bond and the sufheiency of 
the sureties therein is hereby approved. Dated January 29, 1886 
(Signed) Lorenzo Sawyer. Filed Jan’y 29, 1886. L. 5. B. Sawyer, 
clerk. 
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75 Unitep STATES OF AMERICA, | 
District of California, | 


Be it remembered that on this 29th day of January, 1886, before 
me, the undersigned, a commissioner duly appointed by the circuit 
court of the United States, district of California, to take acknowl- 
edgment of bail and affidavits, ete., personally appeared Wo Lee, as 
principal,and Yee Too and Lee Toon, as sureties, and acknowledged 
themselves to owe and be indebted to the United States of America 
as fullows—that is to say,in the sum of two hundred dollars each, to 
be levied of their goods and chattels, lands and tenements,and the — 
United States rendered, if default be madein the conditions following : 

The conditions of this recognizance are such that whereas one 
Wo Lee has taken an appeal from the decision and order of the cir- 
cuit court of the United States in and for the district of California 
to the Supreme Court of the United States; and whereas the said 
Wo Lee has been admitted to bail by said circuit court, pending the 
hecring of said appeal, in the sum of two hundred dollars: 

Now, therefore, if the said Wo Lee shall personally appear before the 
said circuit court of the United States, in and for the district of Cali- 
fornia, at the court-room thereof, at San Francisco, Cal., as he may 
from time to time be by said circuit court required to appear, and 
render himself amenable to any and all lawful orders and process of 
said court, and not depart the said court without leave first ob- 
tained, and abide by the final order of said court in said matter to 
be made and entered, then this recognizance shall be void; otherwise 
to remain in full effect and virtue. 


ov « 


WO LEE. SEAL. 
YEE Too. SEAL. 
LEE TOON. I[sgAL. 


Acknowledged before me the day and year first above written. 
L. S. B. SAWYER, 


Commissioner U. 8S. Circuit Court, District of California. 


76 District OF CALIFORNIA, 88: 
Yee Too and Lee Toon, being duly sworn, each for himself de- 
poses and says that he is a householder in said district, and is worth 
the sum of two hundred dollars, exclusive of property exempt from - 
execution and over and above all debts and liabilities. x 
YEE TOO. | 
LEE TOON. 


Subscribed and sworn to before me this 29th day of January, A. 
D. 1886. | 
L. S. B. SAWYER, 
Commissioner U. S. Circuit Court, District of California. 
Yee Too; residence, 705 Dupont St.; Chinese merchandise. 
Lee Toon; residence, 735 Washington street; business, Chinese 
merchandise. 


(Endorsed :) No. 3947. Circuit court of the United States, district 


as 
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of California. In the matter of Wo Lee on habeas corpus. Bond 
to appear, pending appeal, in the sum of $200, with Yee Too and 
Lee Toon as sureties. Filed this 29th day of Jan’y, 1886. L. 8S. B. 
Sawyer, clerk. 


The form of the foregoing bond and the sufficiency of the sureties 
thereon are hereby approved. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


7d In the Circuit Court of the United States for the District of 
California. 


In the Matter of the Application of Wo Ler for a Writ of Habeas 
7 Corpus. No. 3947. 


I, L. 8S. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing seventy- 
six written and printed pages, numbered from 1 to 76, inclusive, to 
be a full, true, and correct copy of the record and of all proceedings 
in the above and therein entitled matter, and that the same together 
constitute the transcript on appeal to the Supreme Court of the 
United States in said matter. 

Attest my hand and the seal of said circuit court this thirteenth 
day of February, A. D. 1886. 

[The seal of the Circuit Court, District of Cal’a.] 


L. S. B. SAWYER, Clerk. 
78 UNITED STATES OF AMERICA, 88: 


To Peter Hopkins, sheriff of the city and county of San Francisco, 

Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the city of Wash- 
ington, in the District of Columbia, on the 11th day of October, A. 
D. 1886, pursuant to an order allowing an appeal from the judg- 
ment of the circuit court of the United States of America for the 
district of California, entered January 26, 1886, in the matter of the 
application of Wo Lee for a writ of habeas corpus, to show cause, if 
any there be, why the judgment herein mentioned should not be 
corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 29th day of 
January, A. D. 1886, and of the Independence of the United States 
the one hundred and tenth. 

[The Seal of the Circuit Court, District of Cala.] 
LORENZO SAWYER, 
U.S. Circuit Judge, Ninth Judicial Circuit. 
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79 Service of the within citation is hereby admitted this 30th 


day of January, 1886. 
PETER HOPKINS, Sheriff, 

By JERE J. DRISCOLL, 
Under Shervff. 

ALFRED CLARKE, 
Special Counsel for the Municipality of San’ Francisco. 


[Endorsed :] No. 3947. In the Supreme Court of the United 
States. In the matter of Wo Lee for a writ of habeas corpus. Cita- 
tion. Filed February 1, 1886. L.5S. B. Sawyer, clerk U.S. circuit 
court, district of California, by F. D. Moncton, deputy clerk. 

Endorsed ,on cover: California, C. C. U.S. No. 1281. Wo Lee, 
appellant, vs. Peter Hopkins, sheriff of the city & county of San 
Francisco. Filed March 5, 1886. 
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79 Service ol the within citation is he reby admitted this 
day of January, L886. 
| PETER HOPKINS, Sheriff. 
By JERE J. DRISCOLL, 
Under She if] 
ALFRED CLARKE, | 
Special Co ol for the Municipality of San Fra 
| Endorsed :] No. 5947. In the Supreme Court of the United 
stat In the matter of Wo Le ior a WY! COrp (lta- - 
tion. Filed February 1, 1886. L.S. B. Sawver, clerk U.S. circuit T 
court. district of California D) DD. Mon ci PuULY clerk 
Endorsed on cover: California, C. C. U.S. No. 1281. Wo Lee, : 
Peter H ypoKins, sheriff of the city & county of San | 
5. 1886 | 
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YICK WO, Plaintiff in Error, — ) 


VS. | 


PETER ‘HOPKINS, SHERIFF | No. 1280. Habeas Corpus. Writ 
7 of Error to the Supreme Court 
OF THE CITY AND COUNTY of California. . 


OF SAN FRANCISCO, Defena- | 


ant in Error. 


WO LEE, . lppellant, 


iS. | 


| No. 1281. Habeas Corpus. Ap- 

PETER HOPKINS, SHERIFF 7 pi al from the Circuit Court of 
the U/. - for California. 

OF THE CITY AND COUNTY 


OF FAN FRANCISCO, Appellee. 
et Oe Oe 
ARGUMENT OF HALL MCALLISTER, L. H. VAN SHAICK AND D. L. SMOOT, 


FOR APPELLANT AND PLAINTIFF IN ERROR. 
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YICK WO, Plaintiff in Error, — \ 
vS. 
PETER HOPKINS, SHERIFF 
OF THECITY AND COUNTY 
OF SAN FRANCISCO, Defend- 


ant in Error. J 
WO LEE, Appellant, d 


vs. 


PETER HOPKINS, SHERIFF > 
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I. 


By written agreement of counsel and the permission of the court, 
these cases are heard together, because they involve the same questions, 


The petition of Yick Wo was filed in the supreme court of Cali- 
fornia and that of Wo Lee in the United States circuit court for Cali- 
fornia, the two petitions presenting substantially the same state of facts 


and raising the same questions of law. 


The decision of the circuit court followed that of the supreme court 
of California, and is adverse to the pet.tioner and adverse to Judge Saw- 
yer’s impressions and most excellent reasoning through sheer deference 


to the supreme court of California. 


The case of Yick Wo having been presented on printed argu- 


ments was referred by the supreme court of California to the ap- 
peals commission for consideration and opinion. The opinion of the 
commission as shown by the record (folios 28 to 53) was adverse to 
the petitioner, and the supreme court of -California adopted the re- 
sult in the following language : 


“For the reasons given in the foregois ng .opinion the petitioner is 
“ remanded to the custody of the sheriff.” 


It is to be remarked just here that the Supreme court of California 
rests its adoption of this result upon the reasons given in the opinion 
and that the opinion itself at folios 50 and.51, expressly declares that 
the matter of discrimination, which is the principal question in these 
cases, was not discussed by the commission at all, that body - having 
reached the erroneous conclusion that the cases of Barbier vs. Connolly, 
113 U. S., 27, and Soon Hing ws. Crowley, idem 703, establish the 
proposition that hostile legislation may be so ingeniously framed and 
executed as to defeat the constitutional and treaty guarantees upon 
which the petitioners rely, without the possibility of redress through 
the judicial branch of the government. 


As the supreme court of California rests it judgment upon the opin- 
ion of the commission, and as the commission have waived the question 
of discrimination, under a misapprehension of Barbier vs. Connolly and 


_ Soon Hing vs. Crowley, we can very reasonably suggest that guwoad the 


principal questioa in the cases at bar there has been decision without 
consideraticn. 


The records in these cases show that of the 320 laundries in the city 
and county of San Francisco about 240 are owned ard conducted by 
subjects of China, and that of the 320 laundries about 310 are built of 
wood, the same material of which nine-tenths of the ‘houses in San 
Francisco are constructed. That the capital thus invested by subjects 
of China is not less than two hundred thousand dollars, and that their 
annual expenditure for rent, license, taxes, gas and water is about one 
hundred and eighty thousand dollars. That the petitioners and two hun- 
dred of their countrymen similarly situated and engaged who had paid 
their license taxes and complied with every sanitary and fire regulation 
applied to the board of supervisors—the city and county legislature— 


for permission to continue their business in the frame buildings which 


they had thus occupied for years. That not one of the applications 
was granted though couched in the most respectful language. That 
eighty odd other persons, who were not subjects of China, and who 
were engaged in the same business under similar conditions, made sim- 
ilar applications and every one of the applications was granted except 
one. That the same body which prohibited laundrying in frame build- 
ings reserved to itself the right of arbitrarily suspending the inhibition 
upon special application. That for no legitimate reason this body by 
its action has declared that it is lawful for eighty-odd persons who are 
not subjects of Chinato wash clothes for hire in frame buildings, but 


; 
a ae ae 


‘ . 
Ce ee 


unlawful for the petitioners and all cther subjects of China to do the 
same thing. That the ordinance in question prescribes no terms by a 
compliance with which the supervisoral consent may be demanded, 
but leaves the applicant and his business at the mercy and unregulated 
caprice of less than twelve men. 

The petitions, returns and admissions in these cases are identical, 
mutatis mutandis, and we respectfully refer to them as our authority 
for the above, and other facts. 


The admissions in the Yick Wo case commence at folio 72, and in 
the Wo Lee case at folio 49. 


The assignments of error in these cases are the same, and they may 
be found at page 33 of the record in one case and page 1 of the record 
in the other :case. 


Il. 


The first assignment of error takes the position that the occupation 
in question is necessary and harmless, and that it 1s against natural 
right to make its exercise dependent upon the arbitrary will of the 
Board of Supervisors. In: other words the present social structure, 
whether regarded as the result of necessity or compact, does not re- 
quire or contemplate that the exercise of a natural, necessary and 
harmless right shall hinge upon the unexpressed, absolute and capri- 
cious will of any small number of men. If this ordinance prescribed 
reasonable or possible terms upon which the supervisoral consent 
might be demanded then this point could not be urged. But 
it does not. He who would wash clothes for hire ina frame 
tuilding anywhere within the broad limits of San Francisco county 
must, without light, court the smiles of caprice and grapple prejudice. 


The petitioners were charged with and convicted of violating section 
1 of Order 1569 and section 68 of Order 1587. Zhe two sections are 
precisely alike. ach section reads: 


“It shall be unlawful from and after the passage of this order for 
“any person or persons to establish, maintain or carry on a laundry 
“within the corporate limits of the city and county of San Francisco, 
“without having first obtained the consent of the Board of Supervisors, 
“except the same be located in a building constructed either of brick or 
“stone.” 

Our proposition under the first assignment of error is that this sec- 
tion is to be read, as if it concluded .n the fo!lowing manner, viz: 


“Notwithstanding this sweeping prohibition, clothes washing for hire 
“may be carried on in houses not made of brick or stone ; but when, 
“where, by whom and under what conditions, we do not choose to 
“make known.” 


* 


That this might be lawful with reference to occupations which are 
harmful and wrong fer se we do not now deny; but we do maintain 
that it is otherwise when it comes to a business which in itself is right, 
necessary and harmless. 


III. 


The second assignment of error takes the position that the ordi- 
nance is a legislative condemnation to heavy pains and penalties of all 
persons who wash clothes for hire in frame buildings, whether amount- 
ing toa nuisance or not, contrary to sub. 3, sec. g, art. 1 of the U. S. 
Constitution, prohibiting biils of attainder. 

The punishment in these cases can extend to an imprisonment of 
six months and a fine of one thousand dollars. Nomatter how remote 
from human habitations and highways; no matter how inoffensive, 
harmless and necessary ; no matter how clean, secure and well regu- 
lated, if the laundry be constructed of anything other than brick or 
stone the trial court, under this law, is bound to treat it as a nuisance 
and condemn the owner to the penalties demanded by the Order. If 
the house were constructed of iron, asbestos, glass, clay or incombus- 
tible concrete, and the business never so well conducted the result would 
be the same, and we would have the destruction of business and prop- 
erty rights, the forfeiture of money and the sacrifice of liberty for no 
higher reason than that these subordinate lawmakers have seen fit to 
declare unlawful a thing which hurts no one, which benefits many and 
which for the purposes of oppression, rather than good government, 
they have placed on the plane of nuisance and thus taken from the 
courts the right to inquire and determine whether it really constitutes a 
nuisance or not. 


In speaking about the power to prevent and abate nuisances, Mr. 
Dillon, in his work on Municipal Corporations, says :— 


Vol. 1, sec. 374: “This authority may be constitutionally con- 
“ferred on the incorporated place, and it authorizes its council to act 
“ against that which comes within the /ega/ motion of a nuisance; but such 
“power conferred in general terms, cannot be taken to authorise the extra 
“judicial condemnation and destruction of that as a unisance which in its 
“ nature, situation or use ts not such.” 


In Yates vs. Milwaukee 10 Wall. 497, Mr. Justice Miller said: “The 
“mere declaration by the City Council that a certain structure was an 
“encroachment or obstruction did not make it so, nor coula such decla- 
“ ration make ita nuisance wz/ess it in fact had that character.” 


If the Board of Supervisors had no authority to make this enlarge- 
ment of the law of nuisance then the petitioners have been exposed to 
pains and penalties in violation of the constitution ; for the Board, and 
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not the courts, have ascertained and declared as existent the princ’- 
pal fact upon which the convictions rest. 
It does seem that a great deal which occurs in 
Cummings vs. Missouri, 4 Wall. 277 and 


Exparte Garland, 4 Wall. 333 is germaine to this proposition. 


IV. 


The third assignment of error takes the position that the immediate 
eect of the ordinance is to deprive the petitioners, and others similarly 
situated, of their property, and property rights, without due process of 


law. 


If it be true that this system amounts to an enlargement ofthe law of 
nuisance, and that such a result is #/tra vires the Board of Supervisors, 
then there has been a deprivation of property and property rights without 
due process of law, because the indispensable fact of nuisance has been 
ascertained and declared by the Board of Supervisors instead of the 
tribunals of law. The judgment, for instance, instead of ascertaining 
and declaring that a nuisance exists, simply ascertained and declared 
that clothes washing for hire was carried on in a building not made of 
brick or stone and that the Board had not consented thereto—and then 
came the punishment without reference to the question of nuisance. 


V. 

The fourth and fifth assignments of error take the position that the 
said ordinance is capable of being and is so operated and enforced as to 
discriminate against the petitioners and all other subjects of China, simi- 
larly conditioned, contrary to sec. 1 of the 14th amendment, secs. 1977 
and 9g U. S. Rev. Stats. and arts. V and VI of the treaty of 1868, and 
arts. II and III of the treaty of 1881 between the United States and 
China. 


The record discloses, that of the 320 laundries in San. Francisco, about 
310 are constructed of wood, and about 240 of the 320 are owned and 
conducted by subjects of China. The record also shows that the peti- 
tioner, and about 2co of his countrymen, similarly situated, applied to 
the Board of Supervisors for permission to continue their clothes wash- 
ing business in the frame buildings which they have been occupying 
and using for many years. 

The record also shows that not a single one of the petitions present- 
ed by subjects of China has been granted, and only one of the petitions 
presented by the eighty who are not subjects of China has been re- 


. fused. As a frank people, we cannot afford to disguise the fact that this 
as record presents a case of practical discrimination of the rankest char- 

a acter. 

s No subject of Chira is permitted to wash clothes for hire ina house 

i. not made of brick or stone; while every one of the eighty odd whoare 

Ee not subjects of China, are, with one lonely exception, permitted to do 

ia this identical thing, and pocket the increased profits thereof. No 

a touches of rhetoric could make this matter stronger than these facts 
= present it. Ifthis be a lawful result then, indeed, are constitutional 

me. guarantees and treaty stipulations weaker, as barriers, than the paper 

SS upon which they are inscribed. 

a | The Declaration of Independence says : 

a “We-hold these truths to be self-evident : that all men are created 

“equal; that they are endowed by their Creator with certain inalienable 

on “rights; that among these are life, liberty, and the pursuit of happi- 

“ie “ ness.” ; 

eS. The Fourteenth Amendment of the Federal Constitution says: 

: “Nor shall any State deprive any /erson of life, liberty, or property, 

oe “ without due process of law; nor deny to any ferson within its juris- 

a “ diction the equal protection of the laws.” 

a. Section 1977 ofthe U.S. Revised Statutes says: 

ae “ All persons within the jurisdiction of the United States shall have 

oy “the same right in every State and Territory to make and enforce con- 

P “ tracts, to sue, be parties, give evidence, and to the full and equal bene- 

ae “ fit of all laws and proceedings for the security of persons and property 
a “as is enjoyed by w/e citizens, and shall be subject to like punishment, 
“ pains, penalties, taxes, licenses and exactions of every kind, avd to no 
a “ other.” : 

ee Section 1979 of the U. S. Revised Statutes says: 

Pe 

= _“ Every person who under color of any statute, ordinance, regulation 
Be “ custom, or usage of any State or Territory, subjects, or causes to be 
Se “subjected any citizen of the United States or other person within the 
- “ jurisdiction thereof to the deprivation ofany rights, privileges, or im- 
ee “munities secured by the Constitution and laws, shall be liable to the 
a “ party injured in an action at law, suitin equity or other proper proceed 
- “ing for redress.” 

Rt Section 1 of Article | ofthe California Constitution says: 

os “ All men are by nature free and independent, and have certain in- 

e “ alienable rights, among which are those of enjoying and defending life 

a “and liberty ; acquiring, possessing and protecting property, and pur- 

Pag “ suing and obtaining safety and happiness.” 
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Article V ofthe treaty of 1868 says: 


“ The United States of America and the Emperor of China cordially 
“ recognize the ixvherent and inalienable right of man to change his home 
‘and allegiance, and also the mutual advantage of the free migration and 
emigration of their citizens and subjects, respectively, from the one 
country to the other for purposes of curiosity, of rade, or as permanent 
‘ residents.” 


Article VI of this treaty says : 

“ Citizens of the United States visiting or residing in China shall enjoy 
the same privileges, immunities or exemptions in respect to travel or 
residence as may there be enjoyed by the citizens or subjects of the most 
favored nation, and, reciprocally, Chinese subjects v.siting or RESIDING in 
the United States SHALL enjoy the same privileges, immunities and exemp- 
trons in respect to travel or RESIDENCE as may there be enjoyed by the 
citisens or subjects of the most favored nations. But nothing herein con- 
tained shall be held to confer naturalization upon citizens of the United 
States in China, nor upon the subjects of China in the United States.” 


Article II of the treaty of 1881 says: 


“ Chinese subjects, whether proceeding to the United States as teach- 

ers, students, merchants, or from curiosity, together with their body 
‘and household servants, and Chinese laborers who are now in the 
“ United States, shall be allowed to go and come of their own free will 
“ and accord, avd SHALL be accorded all the rights, privileges, immunities 
“and exemptions which are accorded to the citizens and subjects of the most 
favored nations.” 


Art. III ofthis last treaty says : 

“ If Chinese laborers, or Chinese of any other class, now either per- 
manently or temporarily residing in the territory of the United 
“ States, meet with ill treatment at the hands of any other persons, the 
“Government of the United States will exert all its power to devise 
measures for their protection, and /o secure to them the same rights, priv- 
wleges, immunities and exemptions as. may be ENJOYED by the citizens or 
subjects of the most favored nation, and to which they are entitled by 
“ treaty.” 

From the lofty summit of this great pyramid of elevated sentiment 
and sovereign pledges, we must scan with unobstructed vision the act in 
question and its operations —remembering always that the body which 
passed the law is the same that operates it so asto produce discrimina- 
tion. 


We maintain that every resolution granting or refusing a permit, isa 
quasi, or occult proviso, attaching itself to Section 68 by operation or 
e‘fect oflaw ; and that the sum of these resolutions show an unbroken 
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course of discrimination, and a wanton disregard of the highest laws of 


the land. : =. 
This is not the case ofa valid or constitutional law enforced or admin- 
istered in an unconstitutional manner. It is a law of unfinished growth, : 


and stands as if itread: “Clothes washing for hire, in buildings not : 
“‘ made of brick or stone, is prohibited ; but thislaw is not tobe enforced 
“ against those who, from time to time, we, the law-makers, shall except : 
“from its operation.”” With sucha measure, providing in terms for the 
insertion of illimitable provisos and exceptions, it is not only the 
privilege, but it would seem to be the duty, of the courts to scrut- 
inize its operations closely, and declare the Act itself anullity, because 
it establishes a system by which forbidden results can be and are 
accomplished without any possible redress to the persons aggrieved. 


It is the same as if Sec. 68 now read: 

“ Clothes-washing for hire in houses not made of brick or stone 
“is permitted as to the eighty odd who are not subjects of China, 
“and prohibited as to the two hundred who are subjects of China.” 


Paraphrasing this section once more, it is the same as if it read : a. 
‘ 

“Clothes washing for hire in houses not made of brick or stone is {° 
‘ 


“ prohibited as to the subjects of China.” . 


If sec. 68 was in the language of any one of these three paraphrases 
there would be, we suppose, no hesitation as to what the judgment 
of the law should be, and, since the effect of the measure is just what | 
these paraphrases import, why should not the judgment be the same ? 


/n re Quong Woo, 9 Pacific C. L. J., at page 819, the circuit court of 
the United States for California uses this language : 


“The petitioner is an alien, and under the treaty with China is enti- 
‘\tled to all the rights, privileges and immunities of subjects of the 
““most favored nation with which this country has treaty relations. | 
“ Being a resident here before the passage of the recent act of Congress, | 
“restricting the iinmigration of subjects of his country, he has, under 7 
“the pledge of the nation, the right to remain and follow any of the a 
“lawful, ordinary trades and pursuits of life, without let or hindrance | 
a “from the State, or any of its subordinate municipal bodies, except | 
Te “such as may arise from the enforcement of egual and impartial a 

Be “laws. His liberty to follow any such occupation cannot be re- 

“strained by invalid legislation of any kind—certainly not bya mu- - E- 
“nicipal ordinance that has no stronger ground for its enactment than 
“the muserable pretense that the business of a laundry—that is, of es) 
“ washing clothes for hire—is against good morals or dangerous to the 


“public safety.” 


/n re TYiburcio Parrott, 6 Sawyer, 349, Mr. Justice Field, with refer- 
ence to the validity of a law presented for determination, said : 


“In considering this question, we are at liberty to look not merely 

‘to the language “of the law, but to its effect and purpose. * * If 
“the effect and ; purpose of the law be to accomplish an unconstitutional 
“ object, the fact that it is passed in the pretended exercise of the police 


A “power * ° *? wilh emotenven. 
Again he said: 
4 
{ ‘Its practical operation and effect must, therefore, be adverted to.” 
ji 
| Judge Sawyer, in the same case, said: 
i , “The right to labor is, of all others, after the right to live, the 
} “fundamental, inalienable right of man wherever he may be per- 
| “mitted to be of which he cannot be deprived, either under the a 
‘guise of law or otherwise, except by usurpation and force. * Fe. 
‘And this absolute, fundamental, natural right was guaranteed by the 5 
i. “ National Government to all Chinese who were permitted to come into 
4. “ the United States under the treaty withtheir government.” 
‘ Again he says: 
‘ 
+s “ The end sought to be attained is unlawful. It is in direct violation 
‘of our treaty stipul: itions and the constitution of the United States. 4 
“ The end being unlawful, * * * it is equally unlawful * * * 
iz “to use any means, however proper or within the power of the State 
“for lawful purposes for the attainment of that unlawful end. * * 
! “Tt cannot be otherwise than unlawful to use any means whatever to 
“accomplish an unlawful purpose.” 
Again he says: 
“The object * * * tobeaccomplished * * * is manifestly 
“to restrict the right of the Chinese residents to labor, and thereby 
: “deprive them of the means of living in order to drive those now here 
| : “from the State. * * This abridges their privileges and immunities, 
sd “and deprives them of the equal protection of the laws, in direct viola- 
‘ , , a 
; “tion of the treaty and constitution—the supreme law of the land. 
4 | The judge then directs attention to the cunning means “ admirably 
| adapted to the end proposed.” 
a? 
In Henderson ws. Mayor, etc., 92 U.S. R., the court said : 
yo “In whatever language a statute may be framed, its purpose may be 
’ “ determined by its natural and reasonable effect.” 


In Cummings vs, Missouri, 4 Wall., 320, the court said: 


“Tf that which cannot be accomplished by means looking directly to 
“the end, can be accomplished by indirect means, the inhibition may be 


a 
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evaded at pleasure. No kind of oppression can be named against 
“waich the framers of the constitution intended to guard, which may 
“ not be effected.” 


In Chuy Lunz vs. Freeman, 92 U.S. R., 279, the court said: 


“If,as we have endeavored to show, in the opinion in the precediag 
“ cases, we are at liberty to look tothe ¢cfec¢ of a statute for the test of 
“its constitutionality, the argument need go no further.” 


In Strauder vs. West Virginia, 100 U.S. R., 303, it was held, at the 
instanc: of Strauder, a man of color, that the jury law of West Virginia 
was ayvainst the Fourteenth Amendment, and void, beeause it allowed 
white persons only to sit as jurors. 


The court considered it an injurious discrimination against the colored 
p2ople to exclude them as aclass from this station of duty, and a wrong 
to th: accused to deprive him of the possibility of having some of his 
own racz on the jury that should try him. 


In ex parte Virginia, 109 U.S. R., 339, the court held that it was con- 
trary to the Fourteznth Amendment for Judge C. D. Coles, of the 
county court of Pittsylvania county, Va., to ignore colored persons in 
selectins a jury under thé State law, which did not in terms or spirit 
discriminat: against colored people, but made discrimination possible 
by leaving the selection of the grand and petit jurors to the county 
judges. At page 347 the court says: 


“ A State acts by its legislative, its executive or judicial authorities. 
“Ttcan act in no vther way. The constitutional provision, therefore, 
“must mean that no azency of the State, or of the officers or agents 
“by whom its powers are exerted, shall deny to any person within its 
“jurisdiction the equal protection of the laws. Whoever by virtue of 
“public position under a State government deprives another of prop- 
“erty, life or liberty, without due process of law, or denies or takes 
“ away the equal protection of the laws, violates the constitutional in- 
“ hibition, and as he acts in the name of and for the State, and is clothed 
“with the State’s power, his act is that of the State. This must be so 
“or the constitutional prohibition has no meaning. Then the State 
“has clothed one of its agents with power to annul or evade it.” 


In Neale vs. Delaware, 103 U.S. R., 370, where the discrimination 
lay in the execution of the law and not in the law itself the decision 
was the same in ex parte Virginia. 

Bush vs. Kentucky, 107 U. S. R., 110, bears upon the same proposi- 
tion. 

In Barbier vs. Connolly, 113 U.S. R., 27, the court said: 


“There is no invidious discrimination against any one within the 
“prescribed limits by such regulations. * ™* All persons engaged 
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“in the same business within it are treated alike ; are subject to the 
same restrictions are entitled to the same privileges under similar con- 
ditions. * The Fourteenth Amendment * *  ctndoubtedly 
“intended * * that equal protection and security should be given 
“to all under like circumstances, in the enjoymert of their perscnal 
“and civil rights; * * that noimpediment should be interposed to 
“the pursuits of any one except as applied to the same pursuits by 
“ others under like circumstances ; that no greater burdens should be 
“ Jaid upon one than are laid upon others in the same calling and con- 
diticn. * * Class legislaticn discriminatirg egainst some and fa- 
voring others is prohibited. *. * In the execution of admitted, 
powers necessary proceedings are often required which are cumber- 
some, dilatory and expensive, yet, if no discrimination against any 
“one be made, and no substantial right be impaired by them, they are 
“not obnoxious to any constitutional objection.” 
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In Soon Hing vs. Crowley, 113 U.S. R., 703, speaking of the ordi- 


‘nance prescribing the hours of labor in laundries, the court said: 


“ Their regulations in this matter are not subject to any interference 
“ by the federal tribunals unless they are made the occasion for invading 
“the substantial rights of persons, and no such invasion is caused by 
“the regulation in question. * * No invidious discrimination is 
“ made against any one by the measures adopted. All persons engaged 
“in the same business within the prescribed limits are treated alike, and 
“ subject to similar restrictions. * * ‘The discriminations which are 
“open to objection are those where persors engaged in the same busi- 
“ness are subjected to different restrictions, or are held entitled to differ- 
“ent privileges under the same conditions. It is only then that the dis- 
“crimination can be said to impair that equal right which all can claim 
“in the enforcement of the laws. * * And the rule is general with 
“ reference to enactments of all legislative bodies that the courts cannot 
“ inquire into the motives of the legislators in passing them, except as 
“they may be disclosed on the face of the acts, or znfcrable from their 
“ operation, considered with reference to the ccndition of the country 
“and existing legislation. The motives of the legislators, ccnsidered 
“as the purposes they had in view, will always be presumed to be ta 
“accomplish that which follows, as the natural and reasonable effect of 
“their enactments. * * And in the present case, even if the motives 
“ of the supervisors were as alleged, the ordinance would nct be thereby 
“ changed from a legitimate police regulaticn, wudess i tts enforcement 


. “it is made to operate only against the class mentioned, and of this 


“there is no pretense.” 


We have thus quoted lib rally from Barbicr 7s. Coi nc lly ind Scon 
Hing vs. Crowley, because the respondent relies on them .n his brief, 
and because the language of the court in those cases so pointedly sus- 
tains our position that the case at bar presents an instance of that sort 
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“the petitioners, that we refer to it as an authority in point. 
Yof the ordinance involved in that case the court among other things 


of discrimination which the supreme low as inv nde to prevent, ond 
which it will not permit—no matter how acc mp. slic } 

In ex parte Moynier, 1 W. C. R., 782, no actual discr mination wag 
shown. Ifthere had have been, it is certain that the Supreme Courtin 
California would have taken the same view 01 the matter as the Supreme 
Court at Washington, because at page 783, the court uses this language: 
“ The order is not discriminating and special, in any such sense: as to 
“make it repugnant to the constitution.” 


In Mayor of Baltimore vs. Radiche, 49 Md., 217, there isso much in 
the facts of the case similar to the facts at bar, and so much in the opin- 
ion of the court supportive of some of the positions taken in behalf of 
Speaking 


said: “/¢t lays down norules by which its impartial execution can be se- 
“ cured or partiality and oppression prevented,” 


In Aaparte Frank, 52 Cal., 010, in speaking of the “Sample Sellers 
Ordinance” of San Francisco the Supreme Court of California said: “/¢ 
“is flagrantly unjust, oppressive, unequal and partal.” 


The ordinance in question, like the panther’s foot, looks harmless in 
repose, but not so in action. 


In the Railroad Commission cases, 116 U.S., 307, it was resolved 
that though an act might in terms be unobjectionable, yet if its execu- 
tion ran against constitutional rights the court would feel compelled 
to interpose. At page 335 the court said: “There is much they [the 
“ Commission] may do in regulating charges within the State, which 
“ will not be in conflict with the Constitution of the United States. It 
“is to be presumed they will always act within the limits of their con- 
“stitutional authority. It will be time enough to consider what may 
“be done to prevent it when they attempt to go beyond.” 


In the cases at bar the Board of Supervisors, who practically and 
really executed their own order, have gone beyond the constitutional 
limits and the petitioners pray the court to interpose for their relief. 

At page 336 the court also said: “In its general scope it is coastitu- 
“tional and it applies equally toall persons or corporations owning or 
‘‘ operating railroads in the State. No preference is given to one over 
“ another, but all are treated alike.. Whether in some of its details the 
“statute may be defective or invalid we do not deem it necessary to 
“inquire, for this suit is brought to prevent the commissioners from 
“ giving it any effect whatever as against this company. * * * * 
“ Many questions may arise under it not necessary to be disposed of now 
“and we leave them for consideration when presented.'* * * * * 
“ When the Commission has acted and proceedings are had to enforce 
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“that it has done, questions may arise as to the validity of some of the 
‘various provisions which will be worthy of consideration,” 


The ordinance in question was passed fully six years ago, though no 
action was taken under it until 1885 ; and the conditions contemplated 
by the above extracts have arisen in the cases at bar, and they are pre- 
sented in the full assurance that the ingenuity of human hostility will 
not be allowed to triumph over and destroy the natural and conven- 
tional rights entrusted to and sacredly sheltered by the sword of 
justice, - 


We respectfully refer also to Exparte Tie Soy g West Coast Report- 
er 387 and Judge Sawyer’s opinion in the record of Wo Lee gs. 
Hopkins as most able and conclusive arguments in favor of discharging 
these men from punishments which stand as super-added wrongs to the 
greater wrong of discrimination. 

Respectfully submitted, 
HALL McALLISTER, 
L. H. VAN SCHAICK, 
D. L. SMOOT, 


Counsel for Yick Wo.and Wo Lee. 
WASHINGTON, D. C., April 6, 1886. 
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[IN THE SUPREME COURT OF THE UNITED STATES, 


-« 7 o-. — 


Yick Wo, plaintiff, v. Hopkins, defendant. 
Va. 


In error to the supreme court of California. 


Re Yick Wo, 8 West coast reporter, 548, December 28, 1885. 
Wo Leg, appellant, v. Hopkins, respondent. 
No. 


Appeal from circuit court, ninth circuit, district of California. 


Re Wo Lee, 9 West coast reporter, 81, January 26, 1886. 


_—_—____> ¢ e____ 


Points and authorities for defendant and respondent. 


These two cases present the same question, the difference being 
that Wo Lee was engaged in the laundry business 25 years and 
Yick Wo 22 years. 

The facts which are generally known are that the city of San 
Francisco is composed principally of wooden buildings, and several 
ruinous conflagrations have at different times laid her in ashes. 

Within a small portion of the city the erection of wooden build- 
ings is prohibited, and: consequently new structures within the ‘‘fire 
limits” must be of brick or stone. 

There are within (and without) the fire limits many dilapidated 
wooden buildings, some of them hardly fit for human habitation, 
which are rented, at very high rents, to chinese tenants, and used 
for laundries. 

It might be safe to say that a dilapidated shed, which would not 
bring $5 per month from a white tenant, will be promptly taken by 
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a chinese for a laundry at $25 per month, and the landlord relieved 
of the expense of repairs. 

One of the consequences of this use of the property is the raising 
of the insurance on the property in the neighborhood, and a depre- 
ciation in value of all the property within reach of the annoyance 
radiating from the laundry. (What these annoyances are will appear 
from the adjudged cases of Smith v. Ryan and Dolliver v. Ah Wing, 
which we shall presently refer to). 

The municipal corporation known as the city and county of San 
Francisco, organized is under an act of the legislature of California, 
passed April 19th, 1856, but the powers possessed by the munici- 
pality were enlarged by art. x1, 2 x1, of the constitution of Cali- 
fornia, A.D. 1879. 


On the 27th of February, 1880, the board of supervisors of San 
Francisco passed the following order: 


ORDER No. 1559.* 


REGULATING THE CONSTRUCTION OF LAUNDRIES. 


The people of the city and county of San Francisco do ordain as 


follows: 


Seorion 1. All buildings erected and used as laundries within 
the corporate limits of this city and county, on and after March 1, 
1880, shall be constructed but one story in height, with brick or 
stone walls, not less than twelve inches in thickness, covered with 
a metal roof and provided with metal, or metal covered doors and 
window shutters. 

Section 2. Any person who shall violate any of the provisions 
of this order shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by a fine of not more than one 
thousand dollars, or by imprisonment in the county jail not more 
than six months, or by both such fine and imprisonment. 

In board of supervisors, San Francisco, February 24, 1880. 

After having been published five successive days, according to 
law, taken up and passed by the following vote: 

Ayes—supervisors Schottler, Mason, Litchfield, Drake, Whit- 
ney, Eastman, Fraser, Taylor, Doane, Bayly, Torrey, Stetson. 

JNO. A. RUSSELL, Clerk. 

Approved, San Francisco, February 27, 1880. 

I. 8S. KALLOCH, 
Mayor and ex-officio president board of supervisors. 


This order was held valid in ve White, 6 W. C. R., 644, June I], 
1885. 


* Nore.—This order was reénacted July 28, 1880, as § 67 of order 1587. See page 
36 of orders, edition of 1884. 
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On May 26th, 1880, the board passed order 1569, which is as 


follows: 


ORDER No. 1569,* 


PRESCRIBING THE KIND OF BUILDINGS IN WHICH LAUNDRIES MAY BE 
LOCATED. 


The people of the city and county of San Francisco do ordain as 
follows: 


Section 1. It shall be unlawful from and after the passage of 
this order for any person or persons to establish, maintain or carry 
on a laundry within the corporate limits of the city and county 
of San Francisco, without having first obtained the consent of the 
board of supervisors, except the same be located in a building 
constructed either of brick or stone. 

Section 2. It shall be unlawful for any person to erect, build 
or maintain, or cause to be erected, built or maintained, over or 
upon the roof of any building now erected or which may hereafter 
be erected within the limits-of said city and county any scaffold- 
ing, without first obtaining the written permission of the board 
of supervisors, which permit shall state fully for what purpose 
said scaffolding is to be erected and used and such scaffolding 
shall not be used for any other purpose than that designated in 
such permit. 

Section 3. Any person who shall violate any of the provisions 
of this order shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be punished by a fine of not more than 
one thousand dollars, or by imprisonment in the county jail not 
more than six months, or by both such fine and imprisonment. 

In board of supervisors, San Francisco, May 24, 1880. 

After having been published five successive days, according to 
law, taken up and passed by the following vote: 

Ayres—supervisors Schottler, Mason, Litchfield, Drake, Whit- 
ney, Eastman, Fraser, Taylor, Doane, Bayly, Torrey, Stetson. 

JNO. A. RUSSELL, Clerk. 

Approved, San Francisco, May 26, 1880. 

I. S. KALLOCH, 
Mayor and ex-officio president board of supervisors. 


The validity of this order was attacked by the Tung Hing Tong 
association with success, as will appear from the following decision 
of the superior court (department x1) of San Francisco, May 7th, 


1881: 


People v. Ah Ling, on appeal from the police judge’s court. 


‘*Order No. 1569 is not authorized by the consolidation act, 
which is the charter of this city and county. It is oppressive, 
discriminating, unreasonable and arbitrary, and gives special pri - 
ileges to such and only such as the board of supervisors may 


*Nore.—Order 1569 was re-enacted July 28, 1880, as §§ 68 and 69 of order 1587. 
(See page 36, orders, edition of 1884. ) | 
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desire capriciously, or in its unrestrained discretion, to favor. It 
is in restraint of trade, and it tends directly and necessarily to the 
creation of monopolies. It is unconstitutional, because it does 
not operate equally and uniformly on all those who are within the 
same category. It confers special privileges on those who have 
the capital to build or have brick or stone buildings. It is an 
unwarranted and unauthorized interference with vested rights. 
lt deprives a class—that is, the poor—from following a useful and 
necessary sanitary pursuit, and gives it exclusively to individual 
or corporate capital. For these and many similar reasons, I hold 
that the ordinance in question is unconstitutional and void. And 
the judgment of the court below is reversed.’ 


This order, thus emasculated, remained dormant until resur- 
rected in the year 1885. 

Meanwhile the board of supervisors, June 10th, 1882, passed 
order 1679, which was held to be invalid by the circuit court July, 
1882, in re Quang Woo, 7 Saw., 526. 

The board of supervisors, October 21st, 1852, passed order 1691, 
but this order failed to command the obedience which had been 
refused to the previous orders. The chinese laundry association 
known as the Tung Hing Tong took to Washington the test cases of 
Tom Tong, 108 U.S. R., 556, and Hung Hang, id., decided May 
7th, 1583, and pending these proceedings order 1691 was openly 
disregarded. 

The board of supervisors, thus circumvented, passed order 
1719,* June 25th, 1883, and repealed order 1691. 

This order was sustained by the superior court (Wilson, j.) of 
San Francisco, November 2d, 1883, but subsequently it was held 
invalid by the superior court of Oakland, December 10th, 1883. Re 
Woo Yeck, 12 P. C. L. J., 384. 

The decision of the state supreme court was then invoked, and 
order 1719 was sustained, February 8th, 1884. Re Moynier, 65 Cal., 
33. JteSoon Hing, by supreme court in bank, March 13th, 1884 (not 
reported). 


The great decisions of this court in Barbier v. Connolly, January 
5th, 1885, and Soon Hing v. Crowley, March 16th, 1885, tended 
strongly to show that the superior court of San Francisco had erred 
in the decision of People v. Ah Ling, May 7th, 1881, and steps were 
taken to obtain a true interpretation of order 1569. 

Mr. E. P. White, proprietor of White’s and La Grande laundries, 


*Note.—This order was sustained in Soon Hing v. Crowley, 113 U.S. R., 703, 
March 16th, 1885. 
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situate on 13th street, near Mission street, and an employer of 70 
chinese, and about as many whites, was arrested, and in his case 
the following decision was rendered: 


Supervor court, culy and county of San Francisco, stale of Cali- 


fornia. 
RE E. WHITE, HABEAS CORPUS. 


lL. Order 1569 and § 68 of order 1587 are not violative of ar- 
ticle x1v of the constitution of the United States. 

2. They are not ex post facto laws. 

3. They are not oppressive, unjust, unfair, in contravention of 
public policy, in restraint of trade, or injurious to or restraining 
of a lawful business. 

4. It is not discriminating as to business or as to wealth, and 
does not oppress the poor or tend to create monopolies. 

5. It is within the police power of the municipality. 


OPINION ‘BY WILSON, J. 


The petitioner was convicted in the justices’ court of the city 
and county of San Francisco of the violation of an ordinance of 
said city, which, among other things, prohibits any person or per- 
sons from establishing, maintaining or carrying on a laundry 
within the corporate limits of said city and county, without having 
first obtained the consent of the board of supervisors thereof, ex- 
cept the same be located in a building constructed either of brick 
or stone, and sentenced to pay a fine of five dollars, and in default 
of the payment thereof to be imprisoned in the county jail at the 
rate of one day for each one dollar of the fine until the fine was 
satisfied. 

Having been imprisoned, in pursuance of said judgment, he 
has sued out this writ of habeas corpus, and alleges that his 
imprisonment is unlawful, for the reason that the ordinances 
under which he was tried, convicted and sentenced are invalid, 
because: 

(a) They are in violation of section first, article fourteen, of 
the constitution of the United States, and sections first, eleventh 
and twenty-first of the constitution of this state. 

(b) The ordinances are ex post facto, and therefore void. 

(c) The ordinances are oppressive, unjust, unfair, contravene 
public policy, in restraint of trade, injurious to and restrain a 
lawful business. | 

(d) It is discriminating and special in this: That it discrimin- 
ates between persons engaged in the laundry business and those 
engaged in other business. 

(e) It discriminates between persons of sufficient wealth to 
build of brick or stone and those whose poverty compels them to 
build of wood. 

(f) It tends to create a monopoly of the laundry business in 
the hands of those who have or can build brick or stoae build- 
ings. 

(y) Itis not in the police power of the city and county of San 
Francisco under the consolidation act. 
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It must be conceded that if the ordinances are in violation of 
either the constitution of the United States or of the state, or 
are discriminating within the legal sense of that term, or are in 
restraint of trade, unreasonable, oppressive or arbitrary, or not 
within the police power of the city and county of San Francisco, 
or, in other words, if the board of supervisors, in passing said 
ordinances, exceeded their powers, then they are invalid, and a 
conviction based upon them cannot be sustained. 

The section under which the prosecution was brought and is 
based reads as foliows: 

Secrion 1. It shall be unlawful, from and after the passage of 
this order for any person or persons to establish, maintain 
or carry on a laundry within the corporate limits of the city 
and county of San Francisco, without having first obtained the 
consent of the board of supervisors, except the same be located 
in a building constructed either of brick or stone. 


This order first came before this court, so far as I am advised, 
in the case of the people « Ah Ling, on appeal from the police 
judge’s court, wherein, on May 7, 1881, the late judge T. W. 
Freelon rendered a decision holding that the ordinances were un- 
constitutional and void, and sustaining nearly every point claimed 
here on behalf of petitioner. Upon examining that decision, how- 
ever, I find myself unabie to agree with the views of the learned 
judge. Iam clearly of the opinion that the board of supervisors 
had full power and authority to pass such an ordinance under ar- 
ticle x1, section x1, of the constitution of this state, which reads 
as follows: ‘‘Any county, city, town or township may make and 
enforce within its limits all such local, police, sanitary and other 
regulations as are not in conflict with general laws,” even if that 
power was not conferred upon them by the consolidation act. If 
further power was required, however, it will be found in section 
74 of the consolidation act, as amended May 18, 1861 (stat: 1861‘ 
p. 544), which provides, among other things, that the board of 
supervisors shall have power to make all needful regulations for 
protection against fire. And’by section 3 of the act of March 30, 
1872, it is provided that the board of supervisors shall have full 
power to regulate all such callings, trades and employments as 
the public good may require to be licensed and regulated, as are 
not prohibited by law. 

An examination of this ordinance will show, I think conclusive- 
ly, that it is purely a police regulation. The object evidently was 
to guard against fire. It may be readily perceived that there are 
some instances when the business might be carried on in a wooden 
building, when not situated contiguous to other property. In 
other instances it might be almost impossible to carry it on in a 
wooden building without being a constant menace to surrounding 
property. The board of supervisors, therefore, by this ordinance; 
have reserved the right to determine when it may be safely car- 
ried on, and when it would be dangerous to permit it, by either 
granting or refusing a license therefor. Nor is the order discrim- 
inating or special in any such sense as to make it repugnant to 
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the constitution. Its terms apply to all persons establishing, 
maintaining, or carrying on the business of a public laundry. 
And, as said by the United States supreme court in the case of 
Barbier v. Connolly, 113 U.S. R., page 27, it is not legislation 
discriminating against any one. All persons engaged in the same 
business are treated alike, are subject to the same restrictions, 
and are entitled to the same privileges, under similar conditions. 
In the same case the court further says: ‘‘ Special burdens are 
often necessary for general benefits, for supplying water, prevent- 
ing fires, and many other objects.” 

Regulations for these purposes may press with more or less 
weight upon one than upon another. But they are designed, not 
to impose unequal or unnecessary restrictions upon any one, but 
to promote, with as little inconvenience as possible, the general 
good. Though in many respects necessarily special in their char- 
acter, they do not furnish just ground of complaint if they oper- 
ate alike upon all persons and property under the same circum- 
stances and conditions. 

In the case of Soon Hing v. Crowley, chief of police, ete., 
United States supreme court, March 16, 1885, 113 U. 5S. R., 703, 
it was held that there was no force in the objection that an un- 
warrantable discrimination is made against persons engaged in the 
laundry business, because persons in other kinds of business are 
not subject to the same restrictions, because there may be no risk 
attending the business of others, certainly not as great as where 
fires are constantly required tocarry themon. ‘The specific regu- 
lations for one kind of business, which may be necessary for the 
protection of the public, can never be the just ground of com- 
plaint because the restrictions are not imposed upon other busi- 
nesses of a different kind. The discriminations which are open to 
objection are those where persons engaged in the same business 
are subjected to different restrictions, or are held entitled to differ- 
ent privileges under the same conditions. It is only then that the 
discrimination can be said to impair that equal nght that all can 
claim in the enforcement of the laws. 

In the case of Barbier v. Connolly (supra), it was held that 
neither the fourteenth amendment nor any other amendment of 
the constitution of the United States was designed to interfere, 
or does interfere, with the power of a state, sometimes termed its 
police power. 

In the case of Ex-parte Shrader (33 Cal., 297), the court said: 
‘Tt is declared in the first article of the constitution tbat ac- 
quiring, possessing and protecting property, and pursuing and ob- 
taining safety and happiness, are inalienable rights, and that 
private property shall not be taken for public use without just 
compensation. And it is urged that the provisions of the order 
then under consideration contravene that clause. It is manifest, 
however, that the power exercised has nothing to do with eminent 
domain, the result of which, the petitioner complains, is personal 
imprisonment for a misdemeanor, and not a condemnation of his 
property to the public use without compensation. As to the other 
objection, that the order interferes with the constitutional right 
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of the petitioner to acquire, possess and protect property, both 
his rights and his capabilities in that regard are untouched by the 
order. Voluntary obedience to the order would have involved 
neither a surrender of the right nor a disuse or suspension of the 
capacity, and disobedience to it on the part of the prisoner has 
been visited with no description of civil disability. It has been 
followed by a personal imprisonment as a consequence of a crim- 
inal conviction under all the forms of the common law.”’ 

It is the same in effect in the case of ex-parte Andrews, 18 
Cal., 678. It is further claimed, however, that this order is in 
conflict with the eleventh section of the first article of the con- 
stitution of this state. But this, as we have already seen, is not 
sustained, because it operates uniformly or in the same manner 
upon all persons who stand in the same category; that is to say, 
upon all persons who stand in the same relation to the law in 
respect to the privileges and immunities conferred by it, or the 
acts which it prohibits. Vide Brooks v. Hyde, 37 Cal. , 366; Bolan 
v. Hild. elt, 26 Cal., 256; Ex-parte Keating, 38 Cal., 702; Smith 
v. es i ete., 17 Cal., 554; French v. Teschemacher, 24 Cal., 
544. , 

It is further claimed that it is in conflict with section 21 of ar- 
ticle I of the constitution of this state, which declares that ‘“‘ No 
citizen, or class of citizens, shall be granted privileges or immu- 
nities which, upon the same terms, shall not be granted to all 
citizens;” but, as said by our supreme court in ex-parte Moynier, 
February 8, 1884, 1 W. C. R., 782: ‘‘ We do not deem it neces- 
sary to go into an elaborate and extended consideration of the 
propositions advanced, nor to do more than to quote another sec- 
tion of the state constitution, and show its application to the sub- 
ject in hand.” And, after quoting section x1 of article x1, 
further say: ‘‘ The order is not discriminating and special in any 
such sense as to make it repugnant to the constitution. Its terms 
apply to all persons establishing, maintaining or carrying on the 
business of a public laundry.”’ 

It is further claimed that the ordinances are ex post facto, and are 
therefore void; but an inspectiom of them will show that this is 
clearly erroneous. It is further claimed that they tend to create 
a monopoly by confining the laundry business to those who have 
sufficient wealth to build brick or stone buildings. The same 
reasoning might be applied to an ordinance prohibiting the erec- 
tion of wooden buildings within certain sections of the city, and 
yet it has never been seriously contended but what that power 
was vested in the board of supervisors. 

In this state the delegation of police power to the board of su- 
pervisors by the constitution is exceptionally large, inasmuch as 
it provides that they may make and enforce all such local, police, 
sanitary and other regulations as are not in conflict with general 
laws. 

In speaking of this police power, chief justice Shaw, in the 
case of Commonwealth v. Alger, 7 Cush., 85, says: ‘‘The power 
we allude to is rather the police power. The power vested in the 
state by the constitution to make, ordain and establish all man- 
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ner of wholesome and reasonable laws, statutes and ordinances, 
either with penalties cr without, not repugnant to the constitu- 
tion, as they shall judge to be for the good and welfare of the 
commonwealth and of the subjects of the same. It is much 
easier to perceive and realize the existence and source of this 
power than to mark its boundaries or prescribe limits to its exer~ 
cise.” 

Under the constitution of this state, this power is fully vested 
in the board of supervisors, subject to the additional rule that 
their orders must not conflict with general laws. 

See also ex-parte White, W. C. R., vol. 6, page 644. In the 
case at bar my attention has not been called to any general laws 
in conflict with the ordinances under consideration, and I am 
satisfied that none such exist. I am clearly of the opinion that 
the ordinances are valid, and not subject to any of the objections 
which have been urged against them; that the petitioner is legally 
held, and must be remanded to the custody of the sheriff of the 
city and county of San Francisco, and it is so ordered. | 

: WILSON, Judge. 

July 1, 1885. 

In order to obtain the decision of the supreme court of this state, 
the case of Yick Wo was selected by the counsel for the chinese laun- 
drymen as one which involved all the circumstances and presented 
all the points on which they relied. 

The case was heard September 4th, 1885, by the supreme court 
in bank, briefs were filed within thirty days, and the case decided 
December 28th, 1885. 8 West coast reporter, 548. 

Thereafter the case of Wo Lee was brought in the United States 
circuit court, presenting the same issues, and decided January 26th, 
1886. % West coast reporter, 81. 

These cases were civil actions (ve Tom Tong, 108 U. 8. R., 558), 
and it is to be regretted that ‘‘the facts found and the conclusions 
of law” were not ‘‘ separately stated,” as required by 7 633 of the 
code of civil procedure. 

We deny all the allegations in the petitions which we do not ex- 
pressly admit. 

We quote from our brief in the supreme court of California: 

At the hearing on the return, the petitioner excepted as follows: 
[TirLe OF COURT AND CAUSE. | 

‘The petitioner, Yick Wo, excepts to the sufficiency of respond- 
ent’s return, upon the ground that the said sections referred to in 
said return are invalid, inoperative, unreasonable, discriminative 
and repealed, and the said petitioner also refers for facts established 
to his said petition, and the respondent's admissions in writing 
herein filed. 

“LL. H. VAN SCHAICK, 
‘* attorney for petitioner. 
“D. L. SMOOT, counsel for petitioner.” 
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QUOTATION FROM BRIEF IN COURT BELOW. 


The petitioner also filed the following admissions of respondent: 
[TrTLE OF COURT AND CAUSE. ] 

Respondent admits: 

1. That petitioner is a native of China, and came to California 
in a.p. 1861. 

2. That petitioner is still a subject of the emperor of China. 

3. That petitioner has been engaged in the laundry business, 
at 349 Third street, for 22 years last past. 

4. That petitioner had a license, a certificate from the board of 
fire wardens, and a certificate from the health office, copies of 
which are hereto annexed. 

5. That the board of supervisors assumed to pass order num- 
ber 697, May 4th, 1866, and that the board passed the following 
orders: 


Order 1,098, June 23d, 1873. 
Zs 1,135, Feby. 4th, 1874. 
se 1,264, Mar. 5th, 1876. 
” 1,429, May Ist, 1878. 
ae 1,547, Dec. 15th, 1879. 
~ 1,559, Feb. 27th, 1880. 
ae 1,569, May 26th, 1880. 
¥ 1,587, July 28th, 1880. 
sy 1,679, June 10th, 1882. 
“ 1691, Oct. Qlst, 1882. 
af: 1,719, June 25th, 1883. 
o VE, 2. Ga, toon 
_ 1,762, Mar. 5th, 1884, 
% 1,767, April 8th, 1884. 


6. That petitioner applied to the board of supervisors, to 
wit, June ist, 1885, for consent of said board to maintain and 
carry ou his laundry, but that said board, to wit, July lst, 1885, 
refused said consent. 

7. That the city license of petitioner is in force, and expires 
Oct. Ist, 1585 

Respondent, in order to save time, makes the following admis- 
sions, reserving his objection and exception to the admissibility of 
the evidence. The respondent contending that the following 
admissions are immaterial and irrelevant. 

8. Respondent admits that the statement on page 6 of the 
petition as to the number of laundries in San Francisco—the num- 
ber owned by subjects of China—the character of the material of 
which they are constructed, capital invested, aud the amount paid 
annually for rent, license, etc., is substantially true and correct. 

9. Respondent also admits that the statement contained in 
subdivision vi. of the petition as to arrests, etc., is substantially 
true and correct, with this qualification, that 80 odd laundries 
referred to are in wooden buildings without scaffolds on the roof. 

10. Respondent admits that petitioner and 200 of his country- 
men similarly situated petitioned the board of supervisors for per- 
mission to continue their business in the various houses which 
they had been occupying and using for laundries for more than 20 
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years, and such petitioners were denied, and all the petitions of 

those who were not Chinese, with one exception of Mrs. Mary 

Meagles, were granted. 3 
. ALFRED CLARKE, 

counsel for respondent. 


The respondent thereupon asked, and obtained, leave of the 
court to file, and then and there did file certain photographs of 
laundries in San Francisco, to wit: 

Ex. 1. Photograph of Yick Wo’s laundry, 349 Third street. 

ix. 2. Photograph of Jim Kee’s laundry, 1,233 Howard street, 

seen from the north—the Hibernia Brewery in the fore- 
ground. 

Ex. 3. Photograph of Jim Kee’s laundry, 1,233 Howard street, 

seen from the west—the laundry in the foreground. 

Ex. 4. Photograph of We Wo’s laundry, 505 Minna street, 

seen from the west. ; i 

Ex. 5. Photograph of Sang Lee’s laundry, 924 Howard street, 

seen from the north. 

Ex. 6. Photograph of Sang Lee’s laundry, 924 Howard street, 

seen from the east. 

Ex. 7. Photograph of We Wo’s laundry, 505 Minna street, 

seen from the north. 


L 


We contend that on the issues of law which spring from the 
return, and the exception thereto, the facts admitted by us are 
irrelevant and immaterial. We quote from section 1,484 penal 
code. ‘* T’he party may deny or controvert any of the material facts 
or matters sel forth in the return, or except to the sufficiency thereof, 
or allege any fact lo show either that his imprisonment or detention is 
unlawful or that he is entitled to his discharge.” 

What are the pleadings in habeas corpus ? 

The proceeding is initiated by the purchase of a writ. Here we 
find the counterpart of the old common law practice where the 
demandant purchased his writ at the chancery, which writ went 
to the sheriff and afterwards the demandant filed his declaration. 
True, with us the writ issues without money and without price, 
but we say that the issues do not arise on the petition, but on the 
return and the demurrer thereto, or traverse thereof; vide § 1,484 
penal code and § 760 revised stat., U.S. ‘‘ The return and {all 
suggestions made against it may be amended * * so that 
thereby the material facts may be ascertained,’ R. §8., U. S., 
§ 760. Why not amend the petition? Because it would be vain. 
When the writ has issued the petition is defunct. 

This matter of practice becomes important in this case because 
on the argument the very learned counsel for petitioner referred 
to ‘‘ matters alleged in the petition which respondent had not 
denied; and, we quote from petitioner’s exception, ‘‘ pelitioner 
also refers for facts established to his said petition.” 

To deny the matters alleged in the petition would be as vain as to 
question the thunder where the lightning was going to strike. It 
has struck or we should not have heard thetbunder. No facts are 
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‘‘established”’ on the hearing by the petition for the writ. The 
allowance of the writ satisfies the petition and brings the 
jailor into court to show affirmatively why he holds the prisoner. 
The petition is then exhausted and defunct. 

We claim that the allegations and the proofs must correspond. 

Stout v. Coffin, 28 Cal., 65. 
Tomlinson, v. Monroe, 41 Cal., 94. 
Rowan v. Bowles, 21 Ill., 17. 
Tucker v. Parks, 7 Colo., 62-8. 

The petitioner ‘‘ excepts to the sufficiency of the return,” but he 
has not alleged any facts which can be proved by our admissions, 
in other words there is no allegation to be sustained by the 
proof, if the proof is admissible. ‘‘ The evidence must correspond 
with the allegations and be relevant to the questien in dispute.” 

C.C. P., § 1868. 

We contend: 

a. That as there are no allegations to be supported or proved 
by our admissions, the admissions should be disregarded; and 

_b. That the admissions do not show, or tend to show, that the 
orders in question are invalid, inoperative, unreasonable, discrim- 
inative or repealed. 


But if we are mistaken in these views we say that the only facts 
before the court are our return, our admissions, and our exhibits. 

Our first seven admissions we regard as immaterial and irrel- 
evant and in no manner affecting the validity of the orders under 
examination. 

The admissions 8, 9, and 10 are manifestly immaterial and 
irrelevant and they are given subject to and controlled by our 
exception to their admissibility. 

We respectfully suggest that the preservation of the constitu- 
tional distribution, and limitations of the judicial power of the 
state, is a matter as important as the personal liberty of any person 
is or can be. 

The constitution vests the local police power in the municipal- 
ities throughout the state. The concomitant judicial power is 
vested in the justice’s and police courts, subject to correction by 
appeal to the superior court in each county. 

This court will declare invalid any municipal ordinance when 
its invalidity plainly appears on the face of the order, or by 
evidence legally before the court, but we say that the question 
whether the orders we are examining are invalid, inoperative, un- 
reasonable. discriminative, or repealed, are questions belonging in 
the first instance to the police and justice’s courts, in the exercise 
of their original jurisdiction, and to the superior courts, in the 
exercise of their appellate jurisdiction, and such decisions are Jaw. 
The return shows the petitioner to be in custody apparently law- 
ful. The exceptions to the return are not supported by anything 
apparent on the face of the return, or by any evidence properly 
before the court. 

We say, therefore, that, inasmuch as this court cannot say, on 
inspection of the return, or from any evidence properly before it, 
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that the orders in question are invalid, inoperative, unreasonable, 
discriminative, or repealed, the writ should be discharged and the 
prisoner remanded. 


IL. 


But are the orders in question invalid, inoperative, unreason- 
able, discriminative, or repealed ? : 

On February 27, 1880, order 1,559 was passed. It related only 
to laundries to be built in the future. This order was held valid 
in re White, 6 west coast reporter, 644. Order 1,569, now under 
examination, was passed May 26, 1880 (vide page —, ante). 
The wisdom and moderation of the order is apparent at a 
glance. In this large city, constructed principally of wooden 
buildings, the matter of protection against fire is of the first 
importance. New laundries were required to be of brick or 
stone; but what about the old ones? There were some laundries 
built of wood, two or three stories high, well ventilated, well 
drained, employing hundreds of operatives, some of whom were 
chinese, and representing large capital, and in which every pre- 
‘aution against fire was carefully taken. 

There were other structures used as laundries, constructed in 
the cheapest manner, of rough redwood boards, not even painted 
on the outside, not even bearing on the inside the momentary 
protection against fire which a coat of plaster would give; in which 
at late hours of the night, and all night, charcoal stoves, red hot, 
were used for ironing clothes, by the light of coal oil lamps; all 
constituting a tinder-box ready to be ignited by the upsetting of 
a lamp, and the structure being surmounted with a scaffold for 
the purpose of drying the wash over the roof (see the photographic 
exhibits of respondent), and then read order 1569, and mark the 
moderation of the remedy. There is no discrimination against 
the chinese contemplated or reasonably probable under the order, 
and it seems clear as light that the scope and object of the order 
is reasonable protection against fire. 

The power to make all needful regulations for prolection against 
Jire was granted by § 74 of the consolidation act as amended May 
18th, 1861: Stat. 1861, p. 544. The rates established by insurers 
show the necessity for regulating this business, and the scope of 
the order is to transfer this business from wooden tinder-boxes 
with scaffolds on the roof to brick or stone buildings without 
scaffolds. 

Of the eighty odd laundries not carried on by chinese, two pay 
$20 license; two pay $12 license; nineteen pay $6 license; and the 
remainder are so insignificant that the city does not require a 
license from a laundry carried on by one or two women and em- 
ploying less than three persons. 

The two large laundries have applied to the supervisors for con- 
sent, which, we understand, has been granted. None of these 80 
odd laundries have the scaffolds on the roofs, which is one of the 
objectionable features of the dangerous laundries which are champ- 
ioned by the Tung Hing Tong. We are not informed whether 
more than two of the 80 odd laundries have consent of the super- 
visors. 
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If they have, it is because, on account of their situation as to 
adjacent buildings, they are not dangerous; and if they have not, 
they are in the same situation as the laundries championed by the 
Tung Hing Tong. They ought not to be permitted, and, therefore, 
they have not received the consent which has been refused to 
Yick Wo. | 

San FRANCISCO AN IMPERIAL CITY. 

Mr. Joel Prentiss Bishop, in his valuable work (a.p. 1873) on 
statutory crimes, has some remarks (§§ 15 to 26 inclusive) on the 
legislative power of municipal corporations. 

We quote: ‘‘ Municipal corporations are created by an act of 
parliament, or the king’s charter; usually by the latter. In this 
country they exist only by statute. The legislature can amend or 
repeal an act of incorporation at pleasure, or can force such an act 
on the corporators against their will. . (§ 18.) Buta distinction 
has been made between the authority to make by-laws and the 
general power of making laws.” (§ 19.) 

At the time the above was written, there was no city on our 
continent possessed of the power which San Irancisco wields to- 
day. The constitution of 1879 found her a mushroom creation of 
the legislative will, subject to change as smiles or frowns should 
succeed each other on the visage of the legislature. 

This constitution left her with a crown of power upon her brow, 
and a scepter of authority in her hand, which make her the primal 
municipality in the United States in the matter of local self- 
government. 

We hold that, among the truths which are self-evident, is one: 
that the sovereign powers, or the powers of the sovereignty, are 
inalienable and indestructible. 

The power of local legislation for the suppression of local 
wrongs, or the amelioration of social mischiefs, is among these 
inalienable and indestructible powers. This power is denied to 
the legislature by art., iv., § 25, of our constitution. (/te Wester- 
field, 55 Cal., 550.) But is it extinguished? We say the consti- 
tution (art., xi., § x1) answers No. 

Re Chin Yan, 60 Cal., 81. 

Re Ah Toy, 57 Cal., 92. 

Re Casinello, 62 Cal. , 540. 

Re Ah Sing, 59 Cal., 404, construing § 33, order 1587. 

Los Angeles v. 5. P. R. R. Co., 61 Cal., 59. 

Re Stuart, 61 Cal., 375. 

Re Benniger, 64 Cal., 291. 

Marini v. Graham, 6 W. C. R., 766. 

Re Moynier, 65 Cal., 33. 

Re Soon Hing, March 13, 1884, by supreme court in bank, 
not reported. , 

Re Wolters, 65 Cal., 269. 

People v. Dwyer, 3 W. C. R, 438. 

Re Mount, 5 W. C. R., 575. 

Barbier v. Connolly, 113 U. 8S. R., 27. 

Soon Hing v. Crowley, id., 703. 

Portland v..Schmidt, 6 W. C. R., 40. 
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Re Yick Wo, 8 W. C. R, 548. 
Re Li Protti, 9 W. C. R., 

What are the municipal powers of San Francisco to-day? We 
reply, they are all the powers granted by the consolidation act of 
April 19, 1856, plus nearly 300 amendments to 1878, plus all the 
powers granted by art. xi., § x1., of the constitution, plus all the 
local legislative power denied to the legislature under art. iv., § 25, 
of the constitution. 

In the great basin of our continent, some rivers sink—they are 
not lost—the current still flows on, and, in the proper time and 
in the proper place, the waters reappear and pursue their march 
toward the ocean which fed the sources whence they came. And 
so with us, the inalienable and indestructible powers of the 
sovereign which are denied to the legislature by our constitution 
are vested in the municipality because they must exist and they 
cannot exist elsewhere. 

This brings us back to the inquiry, whether the order in ques- 
tion is within the police power of a sovereign state.* To ask the 
question is to answer it. No municipality could exist without the 
protection of such power, and if it were otherwise, it would be 
possible for a few gunpowder men, butchers, or laundry men, to 
destroy the center of population of such municipality. 

The distinction, therefore, which Mr. Bishop speaks of between 
the authority to make by-laws and the general- power of making 
laws is extinguished by our constitution, and San Francisco has 
the general legislative power which the ordinary municipalities did 
not possess. 


The order must be sustained if it is within the police power of 
a sovereign state, and we have both precedent and authority to 
support our contention that the order is within the police power 
of the state. In the year 1860, some persons in San Francisco 
were engaged in swindling and corrupting poor people under the 
guise of keeping an intelligence office. The legislature, to remedy 
the evil, passed an act, May 17, 1861, authorizing the board of 
supervisors ‘‘ to direct the auditor to issue license to so many and 
such persons as they may deem properly qualified to keep intel- 
ligence offices in San Francisco.” (Stat. 1861, p. 412.) This act 
came before the supreme court in Hall v. board of supervisors, 20 
Cal., 591, and was sustained. This act is a part of the present 
charter of San Francisco, being continued in force by the new 
constitution. The principle of this act is precisely the same as 
the order under examination. The supervisors were, and are, 
to judge of the qualificatiou of the intelligence office keeper. 
Seducers and swindlers were, and are, to be kept out of the busi- 
ness In like manner, the board of supervisors, under this order, 
are to judge of the propriety of granting consent to the keeping 
of a laundry in a wooden building. This is to be determined on 


‘Nore.—‘‘ The only limits upon the legislative power of the state are those 
imposed by the constitations of the stateand the U.5.’’ People v. Marx, June, 
1885, N. Y. court of appeals, 99 N. Y., 377; 6 crim. law. mag., 739; 2N. E. B., 29. 
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examination of the premises, having reference to the adjoining 
property. It is not to be presumed that the sovereign power, 
whether exercised by the supervisors or any other arm of the gov- 
ernment, will act oppressively. We have very ancient and 
respectable authority fer believing that it is wrong to “speak evil 
of the ruler of thy people” (Exodus 22, 28; Acts 25, 5), and we 
have irrefragable proof of the untruth of the assertion that the 
board of supervisors are disposed unjustly to ‘‘ discriminate 
against the chinese” in the fact that out of twenty-seven intel- 
ligence offices in San Francisco, seven are kept by chinese under 
the express co: sent of the board of supervisors, granted under the 
statute to which we have above referred. 

We have seen that, under this statute, the board of supervisors 
absolutely refused to consent to a white american citizen (20 Cal., 
591) keeping an intelligence office, and granted the privilege to 
seven chinese, whose names and places of business are as follows: 

Sam Kee, 511 Bush street. 
Leon Seung, 409 Geary street. 

‘ Wm. Queon & Co., 403 Sutter street. 
Gee Chong Poo & Co., 635 Clay street. 
Quong Sue Lung & Co., 733 Clay street. 
Tung Chung, 646 Pacific street. 

Foo Chong, 604 California street. 


The municipal orders* of San Francisco have for many years 
prohibited the erection or use of steani engines or boilers within 
certain limits without permission from the board of supervisors. 

The board has granted permits to chinese,+ in several instances, 
to erect and use steam engines and boilers within the prescribed 
limits. At No. 839 Clay street, in the heart of Chinatown, Tie 
Hing & Co. carry on a very extensive business, using steam engines 
for sawing and splitting firewood, the engineer and helpers being 
chinese, and they are now putting up new boilers of increased 
power. It will be remembered that a considerable number of 
white laborers made their living by sawing firewood, and if it were 
true that the supervisors were disposed to “ oppress the chinese,” 
as charged by the Tung Hing Tong, it would be easy to find some 
excuse for interfering with the use of steam by the chinese, 
especially where it comes into competition with white laborers. 
The fact that the-board of supervisors have granted these permits 
is very strong evidence of the untruth of the charge of oppression 
made by the Tung Hing Tong. 

It should be noticed that the last legislature passed an act 
(stat. 1885, p. 45) prohibiting the erection in any city of any fence 
exceeding ten feet high without the consent of the board of super- 


PLisOoTs. 


*Nore.—4§ 34 of order 1,752. 

tNorr.—Lee Lee, 627 Pacific street, Oct. 7, 1867, No. 7,498; Kim Wing, Spof- 
ford alley, Dec, 26, 1882, No. 16,040; Poy Kee & Co., 75 to 79 Stevenson street, 
April 14, 1884, No. 16,972. 
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This is another instance of confiding to the supervisors the 
regulation of a local municipal matter. 

‘* The alleged obstruction was legalized by the board of supervisors.” 
Marini v. Graham, 6 west coast reporter, 766. 

This quotation is from a very interesting case. The general law 
of the state, as well as the city ordinance, prohibited the obstruc- 
tion of the street; nevertheless, the board of supervisors granted 
Marini a permit, by resolution 15,814, to occupy 3 feet 5 inches 
of a sidewalk which was only 10 feet wide, and this court, June 
23, 1885, held the permit to be good. 

The People v. Marx (June, 1885,) by the New York court of 
appeals, 99 N. Y., 377, 2. N. E. R., 29, 6 C. L. M., 730, is a most 
instructive case. We quote: ‘‘ The sole object of the enactment 
was to protect the dairy industry of the state against the substitu- 
tion of a cheaper article” (than butter), * * * ‘‘ Itis one of 
the fundamental rights of every american citizen to adopt and fol- 
low such lawful industrial pursuits, not injurious lo the community, 
as he may see fit.” 

The italics are ours, and we have emphasized them for the pur- 
pose of showing that in the case at bar the use of these wooden 
laundries, with scaffolds on the roof, is highly injurious to the com- 
munity. The Marx decision is by full court of the highest author- 
ity, and is supported by live stock association v. crescent city, 
etc.. 1 Abbott, U. S., C. C. 398, a. p. 1870; Corfield v. Coryell, 4 
Wash., C. C. 381, a pv. 1823, and the slaughter-house cases, 16 
Wallace, 62 a. p. 1873. See also: 

Barbier v. Connoliy, 113 U. S. R., 27. 
Soon Hing v. Crowley, id. , 703. 
People v. Cipperly, 4 N. E. R., 109. 


We claim that the municipality can regulate an occupation, and 
that it can prevent the impending mischief by proper regulation 
before it becomes anuisance. This principle is taught in re De- 
laney, 43 Cal., 479. 


Wuart true Tuna Hina Tone posrs. 


An eminent jurist said “ when we take our seats on the bench, we 
are not struck with blindness and forbidden to know, as judges, what 
we know as men.” (5th Sawyer, 552.) 

Do we know that there are in San Francisco a large number, to 
wit, 3,000 foreigners, who have created a * Tung Hing Tony asso- 
ciation, which exercises legislative, executive and judicial power in 
this city and county in opposition to the lawful authorities. 

Taat the Tung Hiag Tong regulates the laundry business con- 
ducted by its members. 

That it has employed and now employs at very great expense, 
some of the most distinguished, fertile and powerful members of 
the bar of San Francisco to defend its members when charged 
with violating the regulations of the municipal government of San 


“Note.—See affidavit of L. H. Van Schaick, Esqr., on file in re White, 
No. 20,113, in department two of this court, and brief of counsel for Chin Yen, 
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Francisco.* That it does not admit american citizens to member- 
ship, and that it owes no allegiance to the laws of the land. That 
it encourages, practices and defends open and continuous viola- 
tion of such laws of the land as do not receive its approbation. 
That it does not respect and has not respected the decisions of our 
police courts, superior court, or even the decisions of this august 
tribunal when these decisions are unsatisf: actory to the Tung Hing 
Tong. | 

That the Tung Hing Tong represents 300 laundries employing 
3,000 persons and controlling nearly a quarter of a million of 
capital, paying annually for rent, license, gas and water, $180,000. 
That its power of taxation is unlimited. The industry of its mem- 
bers so untiring that they ‘‘ are willing to work as many hours a 
day as nature will permit,” * * * ‘by relays of help the 
whole twenty-four hours of each day continuously, Sundays in- 
eluded.” + 

Interjection: We have read of the slave trade, the man sellers 
of Africa and the man dealers of California, but where is the 
emancipation proclamation and the xiiith amendment? 

Have not the man dealers got a bonanza? 

That the concentrated power wielded by the Tung Hing Tong, 
springing from the united purpose, the united action, and the 
united contributions of its numerous constituents, renders it a 
formidable opponent to the municipal government of San Fran- 
cisco, and that in the matters which affect its interests it employs 
very acute lawyers, who, by their subtlety and superior manage- 
ment, obstruct the enforcement of the law in the lower courts. 

That in two instances these able attorneys, by plausible argu- 
ment in the superior court, obtained opinions, which were after- 
wards disapproved by this court.f That it blocked the police 
courts from february to October, 1884, by demanding jury trials 
in 300 cases, and that it assumes that its members have a right to 
continue to violate the law even after the supreme judicial authority 
of our state has decided that their objections to the validity of the 
law are untenable and void, and that the law is valid and binding. 

That the Tung Hing Tong, by its attorney general, has lodged 
pleadings against the municipal government of San Francisco in 
the federal courts, charging that the supervisors adopted the 
laundry order, ‘‘not from any legitimate police regulation or 
sanitary purpose, but for the purpose of oppressing the chinese 
engaged in the sumetnad amatnnen. " That the eet ality of San 


* Nore. iinthintions’ fini Tong, 108 U. 8S. R., 556; Hung Hang, Id.; ; Soon 
Hing v. Crowley, 113 U. 8. R., 703. The police courts suffocated with 300 cases 
from February to October, 1884. The case at bar. 


| Norg.-—-See page 28 of brief of attorney general for the Tung Hing Tong; in 
re Soon Hing, Nos. 542-1,151, in October term, 15884, supreme court of the 
United States. 

tNote.— fe Woo Yek, by a judge of superior court, in Oakland, Dec., 1883, 


12 P.C.L.d. , 382, and People v. Ab Ling, by a jadge of the superior court, San 
Francisco, May 7, 1881. See pages 3 and 4 of this brief. 


| Nore.—See folio 15, page 5, of transcript, Soon Hing v. Crowley, No. 1,181, 
October term, 1884, in supre me court of the United States. 


nau eae. 
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Francisco has changed her law officers by election periodically from 
the time of the passage of the first laundry order to the present 
time, but the Tung Hing Tong only change their attorney general 
when he loses an important suit, the last change being April 5, 
1885, twenty days after the decision of the supreme court of the 
United States in Soon Hing v. Crowley, 113 U. 5. R., 703. 

That in the latter case the attorney general, for the Tung Hing 
Zong, in the supreme court of the United States, disparaged the 
decision of this court, saying (page 37 of brief) that the decision 
of department two in Moynier’s case, 65 Cal., 33, ‘‘1is not 
satisfactory, and was not well considered, and does not 
give the law, and entirely ignores 38 Cal., 325, and 55 Cal., 550, 
which was decided by the court in bank, five judges concurring;” 
and all this after this honorable court in bank, having heard argu- 
ment, upon consideration, refused, March 13, 1884, to grant Soon 
Hing a wnt, thereby adopting and approving the doctrine of the 
Moynier decision. 

This wealthy and powerful corporation not only manages the 
law business of its constituents, but it is vigilant to see that the 
interests of its members are not remotely affected by decisions in 
which caucasians are litigants, and it employs at very large expense 
attorneys who have been conspicuous for their talents or success, 
to intervene in such cases,* and appear as amicus curie; and 
having so appeared, and the decision being unsatisfactory to the 
Tung Hing Tung, it disparages the decision by commenting on it 
as follows: 

‘* The question as to laboring after 10 o'clock, Pp. m., etc., is there 
disposed of in a half dozen lines by the following argument (?): 

‘** We cannot say that it is not necessary for the proper police 
and sanitary condition of the city that the business referred to 
should cease during the hours from 10 o’clock p. m. to 6 o’clock 
a. M., and during the day known as Sunday.’ ” 

The above quotation, including the mark of interrogation, is 
taken from page 37 of the brief for plaintiff in Soon Hing v. 
Crowley, in the supreme court of the United States. 

That the Tung Hing Tong caused to be printed in Washington, 
and published in the supreme court of the United States, certain 
defamatory matter concerning the municipal government of San 
Francisco, among which the following: 

‘*That the supervisors, knowing the habit of the chinese of 
working in laundries on Sunday, and the late hours of the night, 
and that these people compose nearly all the persons engaged in 
that business within the prescribed limits, to carry out their desire 
to oppress the chinese by unjust discrimination, not only by pre- 
venting them from working during the night, but they also de- 
prive them of the privilege awarded by the state to every person 
therein engaged in any other legitimate avocation or calling, to 
labor or pursue his business without restraint on Sunday, passed 
the prohibitory ordinance. The extension of the prohibition to 
Sunday, renders apparent the intensity of the feeling of the super- 


*Nore.—Instances: Re Moynier, 65 Cal., 33; Re White, No. 20,113. 
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visors to pamper to the antipathy and hatred of the people men- 
tioned and referred to in the applicant’s petition, as well as their 
persistent determination to discriminate against and to the ruin 
of the chinese; and to make the law apparently less obnoxious, 
the prejudice of christians against labor on the Sabbath, was 
thereby appealed to and invoked, to militate, hide and conceal 
the vicious discrimination which is made by said section 4, in pro- 
hibiting work at night after ten o’clock Pp, m., or during the early 
hours of the morning.” 
Soon Hing v. Crowley, 1,181, 118 U. S. R., 703. Brief for 
plff., p. 18. 

Upon the representations of the Zung Hing Tung, the above 
accusation was not sustained, as will more fully appear from the 
opinion of the supreme court of the U.S. 113 U.S. R., 703. 

The city of San Francisco. has not oppressed the chinese. On 
the contrary, she has taken them under her wing and protected 
them when they were abused and driven out of other places. 

The orders we are examining have not been specially enforced 
against the chinese. The board of supervisors have granted only 
two permits to white laundrymen, and in each of these cases chinese 
are employed to the number of seventy in one laundry and forty in 
the other. The white laundrymen who have not permits have been 
arrested, and their cases are pending in the same courts in which 
the arrested chinese are pending. In the chinese cases there are 
nearly two hundred convictions, and yet not more than some half- 
dozen fines of $10 each have been imposed. The effort of the city 
authorities has been to induce the laundrymen to move into brick 
buildings, and this has been accomplished in several instances with- 
out serious injury to the business of the laundryman. 

The capital of $200,000 invested by the chinese consists of a few 
bars of soap and a few gallons of water in each of their three hun- 
dred wash-houses, a lease or tenancy of a rookery which would not 
bring ground rent from a white tenant, but for which they pay a 
very high rent. Having thus established themselves and secured a 
circle of patronage, the insurance on adjacent property is raised and 
its value diminished by reason of their presence, but as long as they 
can continue business, even at the risk and sacrifice of contiguous 
property, the good-will of the business may be sold for what an- 
other chinaman will give for it, say $600. It needs no argument to 
show that this precarious value is founded on a constant peril to the 
community, which ought to cease as soon as reasonable diligence 
could correct it. | 

The case of Quong Woo, 7 Saw., 526, July, 1882, has been cited 
against us, and we feel authorized to draw the attention of the court 
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to some matters which were not brought to ihe notice of the circuit 
court in that case: 


PHOTOGRAPH OF A WASH-HOUSE. 


Judge Hunt of the superior court rendered a decision, Dec. 12, 
1882, in the case of C. J. J. Smith v. James Ryan, known as the 
‘“‘chinese iaundry case.” 


STATUS OF THE CASE. 


The action was to recover damages for a nuisance occasioned 
upon the premises of the defendant and for an injunction prohib- 
iting its continuance. : 

The defendant Ryan owns certain premises on Laguna street. 
Plaintiff owns premises situated 122} feet south of defendant's 
land. Both lots are improved, and between them there is a two- 
story structure. Last April Ryan leased, from month to month, 
the premises owned by him to the defendant, Ah Hine, for laun- 
dry purposes, and the latter has ever since used the premises for 
this purpose. | 

WHAT THE EVIDENCE SHOWS: 

The evidence of the plaintiff on the trial, said judge Hunt, 
abundantly shows that odors of the most offensive character are 
emitted from said premises, odors which have been described 
as resembling the commingled smells of pork, rancid oil and 
opium. 

It further appears that the defendant, Ah Hine, accelerated the 
cleansing process by beating and swashing the clothes upon a 
table or board, and that the thumping and pounding thus oc- 
casioned oftentimes continued far into the night and sometimes 
as late as two o’clock in the morning, thereby disturbing the 
plaintiff's rest and interfering with his repose. 

Other witnesses had been introduced who testified that they 
had been similarly annoyed. The evidence further shows that 
the odor in question entered the rear of plaintiff's house whenever 
the windows in that portion of the house were opened, and some- 
times permeated said house when the windows were closed; that 
the meat used in plaintiff's house, contained in the pantry next 
adjoining said premises, was so tainted by said odor as to become 
unfit for domestic use. 

Evidence was also offered tending to show that the proximity of 
said laundry to the plaintiff's premises had not only diminished 
their rental value, but had also deteriorated said premises in 
value. 

This latter element of damages, however, under the decision of 
our supreme court in the case of Hopkins v. W. P. BR. BR. Co., 50 
Cal., 190, I am not at liberty to consider. 

It is claimed by the defendant said premises are used for the 
ordinary and usual purposes of a chinese laundry; that no offen- 
sive odors are emitted therefrom; that said vocation is a lawful 
one, and that said business is carried oa in the usual and ordinary 
manner pertaining thereto. 
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THE LAW OF THE CASE. 

The law does not regard every business or use of property as a 
nuisance that may taint the air or offend the sense. of smell, be- 
‘ause such result must, to some extent, at least, follow from the 
ordinary pursuit of business or the customary use of property. 
Nor will it interfere with a business or pursuit simply because it 
may occasion annoyance or inconvenience to neighbors. ‘The 
business of a laundry, whether conducted by chinese: or white 
persons, is a legitimate business, so far as it is carried on without 
producing injurious results; it is also lawfully exercised. But if 
such business, by whomsoever conducted, is hurtful to others, or 
materially injures their property, or affects their health, it then 
becomes a nuisance. 

The code of this state defines anything which is offensive to tae 
senses, or an obstruction to the free use of property so as to inter- 
fere with the comfortable enjoyment thereof, as a nuisance, and 
the subject of an action for which the injured party is afforded a 
remedy, either by abatement or a civil action. 

The evidence shows that the odor emitted from the defendant’s 
premises was of the most offensive character, affecting not only 
the plaintiff’s enjoyment of the premises, but, also, to some ex- 
tent, his wife’s health. The right to pure air is a uatural night, 
and incident to the enjoyment of land, and its sensible pollution 
by the exercise of a noxious trade or calling, whereby the comfort 
of life or property is diminished, has long been recognized by 
courts of equity as entitling the injured party to relief. 

It is claimed in this case that the odors in question are such as 
are necessarily incident to any habitation occupied by chinese, 
and witnesses were produced by defendant who testified that, in 
their opinion, there was nothing offensive in such odors. 

WHAT 18 NUISANCE. 


While it is true that courts will not relieve if the inconvenience 
complained of is more fanciful than real, or if such objection is 
prompted by mere fastidiousness, nevertheless, the circumstance 
that a number of witnesses can be produced to testify that the 
matter complained of is not objectionable to them, will not, of it- 
self, defeat the plaintiff's right of recovery in a proper case. 

As has been said by the supreme court of Massachusetts in the 
case of Davis v. Sawyer, 15 central law journal, 251, in reference 
to the ringing of a factory bell within two or three bloéks of the 
residence of plaintiff, and thereby disturbing his rest: ‘‘ Noise 


which constitutes any annoyance to a person of ordinary sensibil- 


ity to sound, such as to interfere with the ordinary comfort of life 
and impair the reasonable enjoyment of his habitation, is a nuis- 
ance to him. The fact that the sensibility of other persons to the 
sound may have become so deadened that it ceased to disturb 
them, shows that the noise was not a nuisance to them, but does 
not change its character as to others. Many persons can, by 
habit, lose, to some extent, their sensibility to a disturbing noise, 
as they can to a disagreeable taste, odor or sight, but it is be- 
cause they become less than ordinarily susceptible to the par- 
ticular impression.” 


Ar ty. tet apa 


— 
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NUISANCE OF AN AGGRAVATED CHARACTER. 


As I have previously stated, the evidence abundantly proves 
that offensive and noxious odors have been customarily emitted 
from these premises, and if it be assumed that the defendant can- 
not carry on his business without these evil consequences, then it 
would seem that such business is a nuisance of a most aggravated 
character, and, if on the other hand these evils are attendant, not 
upon the business itself, but rather upon the manner in which the 
defendant carries it on, or in which he lives, then the plaintiff is 
equally entitled to relief. A smell, however occasioned, which is 
so objectionable that one is compelled to keep his windows closed 
to prevent its entrance into his house; which taints domestic pro- 
visions and offends the senses, would seem to be an injury entit- 
ling the party complaining thereof to relief Indeed, the impreg- 
nation of the atmosphere by noisome odors has been regarded as 
among the worst class of nuisances, and a learned writer in his 
treatise upon this subject has said that ‘‘the books are full of 
cases in which any use of property producing these results has 
been regarded as a nuisance.” (Wood on Nuisances, 541.) 

PROTRACTED NOISES AT NIGHT. 

It is a well settled rule of law that noise alone, even when un- 
accompanied with the other objectionable elements hereinbefore 
referred to, may create a nuisance and be the subject of an action 
for damages, especially when, as appears in this case, these noises 
are protracted far into the night, thereby tending to disturb rest. 
It is said that the real test as to whether a trade or vocation is a 
nuisance to a particular person is whether it is of such a character 
as would be likely to be physically annoying to a person of ordin- 
ary sensibilities, or whether it is carried on at such unreasonable 
hours to disturb rest. 

The noise herein complained of seems to have been constant 
and continuous, repeated, as one of the witnesses testifies, several 
times a minute, two hours at a time, and in its effect must neces- 
sarily have occasioned physical annoyance by day and loss of 
sleep at night. 

INJUNCTION AND FINE. 

In view of these facts, I shall order that the defendant herein 
be restrained and enjoined hereafter from making or continuing 
said noise. But in view of the difficulty of defining and lmiting 
the extent of the restraining order, as to the odor in question, a 
difficulty enhanced by the circumstance that the evidence fails to 
disclose the cause of such odor, I have concluded not to make 
such order. 

The nuisance in question is a continuous one, and it is a well 
settled rule of law that in such cases the plaintiff can only recover 
damages up to the time of the commencement of the action, every 
injury caused by the continuance of such nuisance forming a new 
and distinct cause of action. 

It appears from the evidence that the defendant in this case is 
a man of moderate means, and in view of this fact, and inasmuch 
as the result of this action will establish plaintift’s mght at law, 
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and as the nuisance has not been of long continuance, I have con- 
cluded to award the plaintiff as damages the sum of $300, and 
judgment in accordance with this opinion is hereby ordered. 


We make the following extract from the complaint in the action, 
Dolliver v. Ah Wing et als., in the superior court, department 
two, number 15,658, in which a perpetual injunction was granted 
by Judge Sullivan, January 25th, 1886: 


‘«' That from the said premises, owned by the defendant, Michael 
Brophy, used and occupied by the other defendants, there issues 
noxious and offensive smells, which noxious and offensive smells 
are caused by the said defendants, the occupants of the premises 
No. 1588 Bush street, in the course of their business in using said 
premises as a public laundry; and said noxious and offensive 
smells taint and corrupt the a and render the said ten- 

nt for the tenants thereof, 
and thereby greatly diminishes its rental value. 

‘* That the said premises so owned by said Michael Brophy, and 
occupied by Ah Wing and the other defendants, as a wash-house, 
is overcrowded by Chinese and made noxious and offensive by 
them; and each and every night numerous employees of Ah Wing 
and the other defendants (except Michael Brophy) make loud and 
offensive noises by beating clothes upon stones and other hard 
substances. 

“That the said noises are incessantly continued far into the 
night, thereby interfering with the sleep and comfort of the occu- 
pants of plaintiffs’ tenement-house, and thereby diminishing its 
rental value. 

‘“« That the defendants herein (except Michael Brophy) use part 
of said wooden house No. 1588 Bush street for the purpose of 
drying clothes, and for that purpose maintain a stove therein in 
which is kept a constant fire without any protection against ignit- 
ing the wood work of said building, thereby incurring great risk 
and danger of burning said building, and those in the vicinity 
thereof, to the great jeopardy of the premises of these plaintiffs. 

‘*That by reason of the foregoing facts the rate of insurance on 
the premises No. 1588 Bush street has been more than doubled, 
and the rate of insurance on the premises of the plaintiffs has been 
greatly increased. 

‘* That defendant Ah Wing has been twice arrested in the last 
few weeks for violating the ordinances of the board of supervisors 
of the city and county of San Francisco in regard to laundries or 
wash-houses; but he threatens to continue his wash-house until 
closed by law. 

** That since the arrest of defendant Ah Wing on July 9th, 
1885, the said premises No. 1588 Bush street has been on fire, 
but the said Ah Wing refuses to abate the nuisance ir any de- 
gree, and says he will not discontinue his wash-house or change 
4is mode of conducting his businéss until all the laundries do so. 

‘* That the said Ah Wing has applied to the board of supervisors 
for a permit to carry on bis said wash-house at No. 1588 Bush 
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street, but was refused a permit by resolution No. 18,328, new 


series.” 
Duly verified by Mary W. Dolliver, Aug. 1, 1885. 


FIRE INSURANCE IN SAN FRANCISCO, 


RATE. 
a tinh G dl i domee cs ¢.0 ccnshacneaiens $ 60 
Ss Is 5 «wide nukes oaneel 70 
vi PES 1 20 
I ee inns. nen a'o-eee ede ee aanaiied 1 50 
in a as so onc goa eee 1 50 
EY ME . n ew'ce ceecce yy ene i A 
Wash-house next to dwelling.................. 3 10 


San Francisco, Nov. 22d, 1883. 

Alfred Clarke, Esq.—Dear Sir: In response to your inquiry 
as to what effect, from a fire insurance standpoint, the mainte- 
nance of a frame building occupied as a chinese wash-house has 
upon adjoining property, I beg to submit the following as the 
minimum charges adopted therefor by tbe board of fire under- 
writers of this city: 

To a brick building it adds 15 per cent, 


- 2. 7 .. oe . * 
Whereas, should the latter have been exposed instead by a 
dwelling or store the charge for such exposure would be 


10 cents for the former or 30 cents for the latter. Although 
this is the established scale adopted, there exists among many 
underwriters a conviction that it does not compensate for the 
hazard created, and so they refuse not only te write upon 
such laundries, but also upon property immediately exposed 
thereby. 
Yours, very truly, 
Rost. Dickson, 
Chairman of fire department and water supply committee of the 
board of underwriters. 


OFFICE CHIEF OF POLICE, 
SaW Francisco, August 28th, 1885. ; 

GENTLEMEN—There is an important question now before the 
courts, in which the benefit or injury of an ordinary laundry con- 
ducted by chinese, located alongside of a family dwelling, will be 
considered. Will you favor me with your opinion as to the effect 
on a dwelling, say of the value of $5000, if such a laundry should 
be established immediately adjoining the same? Would the mar- 
ket value of the property be affected, and if so, how much, and the 
like question as to the rent? 

Respectfully yours, 


AtFreD CLARKE. 
To Madison & Burke, 8S. F. 


! 
| 
) 
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Orrice Mapison & BurkKE, REAL ESTATE AGENTS, 
401 & 403 Montgomery street, cor. California. 

San Francisco, August 28, 1885. 
Mr. Alfred Clarke, city—Derar str: In reply to the annexed let- 
ter of the 28th inst, we would state that we think that the occu- 
pation of a laundry kept by chinese would depreciate the value 
of such dwelling as you describe fully $500, and that it would 
affect the rent from $5 to $10 a month. The prejudice against 
chinese is so great that some tenants will not occupy a building 
adjoining them at all. Of course, in making this estimate, you 
will understand that there are some modifications: namely, as to 
the number of men employed, and as to the cleanliness with which 

the business is conducted. 
Yours, respectfully, 
Marti J. Burke & Son, 
Successors to Madison & Burke. 


Mr. Thomas Magee estimates the depreciation in the value 
‘of the dwelling at twenty per cent., and in the rental value thirty 
per cent. 


Our photographie exhibits show the objectionable exterior of 
the structures we are describing, and we would remind the court 
that the scaffolds on the roofs are prohibited by 2 2 of order 1569 
and % 69 of order 1587. 

If the court will examine our admissions in the lower court, it 
will be found that there is no admission that the proprietors of the 
eighty odd non-chinese laundries applied for permits; and the truth 
is that only two of them had so applied. We admitted that all the 
petitions of non-chinese, excepting Maury Meagles, were granted— 
but these petitions were two, and no more. One was for the United 
States laundry on Sixteenth street, near Valencia, employing 40 
chinese; and the other was for White’s laundry, on Thirteenth 
street, employing 70 chinese. _ 

We are willing that all the facts should be known to the court, 
and as it is claimed by appellant that the facts show discrimination 
against the chinese, we say that in our judgment the facts show the 
reverse. 7 

There are about three hundred laundries in San Francisco man- 
aged by chinese. Some of them (perhaps ten) are in brick build- 
ings, as required by law. The remainder are in wooden buildings, 
and some of them are circamstanced so favorably as regards loca- 
tion, ete., that they will doubtless receive the consent of the board 
of supervisors to carry on their business. Others are highly dan- 
gerous and a great detriment to the neighborhood in which they are 


| 
| 
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situated. (See our photographie exhibits and the cases of Ryan v. 
Smith and Dolliver v. Ah Wing, pages 21-25, ante.) 

The three hundred laundries we are noticing employ about three 
thousand persons. In almost all cases the land is owned by whites, 
and the buildings are generally owned by whites. The interest of 
the chinese tenant is the good-will of a business requiring a very 
small capital for its management. 

The board of supervisors of San Francisco, who understand this 
question, do not desire to suppress this useful business, neither do 
they desire to exclude it arbitrarily from certain limits, but they 
desire to get rid of its dangerous features, and to transfer the busi- 
ness from wood to brick buildings in all cases where the wooden 
building is dangerous to adjacent property. There is no hardship 
in this change, and it must be enforced, and has been enforced, 
without partiality. 

There is a peculiarity connected with these three hundred laun- 
dries which invites attention. ‘They have a central government to 
which whites are not admitted. This government regulates the 
number of laundries in certain districts, and in order that its edicts 
may not produce inconvenience one or two houses (shanties) will be 
built, if necessary, before its inspectors count the houses between 
the laundries of its constituents, and the shanties are removed after 
the count is finished. This central government is known as the 
Tung Hing Tong association: It employs very able attorneys to 
resist all such regulations as are inconvenient to its members, and 
this fact explains the many defeats which the city has suffered in 
the laundry order litigation. Among the white laundrymen there is 
no organized opposition to the enforcement of the law, and no con- 
cert of action for any purpose. All the white laundrymen who have 
failed to comply with the law are under arrest. 

It is a familiar doctrine that when people have solemnly admitted 
certain facts and sought to gain the benefit of such facts, they are 
afterwards forbidden to deny the existence of such facts. This rule 
applies to the Tung Hing Tong in this case. In September, 1883, 
before the superior court of Alameda county, in the case of Woo 
Yek, and in December, 1883, before the supreme court, in re Moy- 
nier, 65 Cal., 33, it pleaded that the section we are now examining, 
viz: 2 Lof order 1569 and 2 68 of order 1587 were in force and actu- 
ally obeyed. We quote: 

‘* Besides, a further answer to this is to be found in the fact 
that laundries are carried on in fire-proof brick buildings as re- 
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quired by ordinance 1587 and 1559 of the General Orders of 
the board of supervisors of the city and county of San Francisco, 
which are as follows: * 
Quoting order 1559 and 22 67 and 68 of order 1587, which latter is 
the same as order 1569. 


This plea was made under the following circumstances: The syn- 
dicate of chinese laundrymen known as the Tung Hing Tong, hav- 
ing acquired three-fourths of the laundry business of San Francisco, 
desired to take in the remaining one-fourth so that they should have 
a monopoly of the business. The white laundry business was car- 
ried on without labor at night and on Sundays. The chinese com- 
petitors desired to work ‘as many hours a day as nature will per- 
mit by relays of help the whole twenty-four hours of each . day, 
continuously, Sundays included.” The Tung Hing Tong resisted 
every laundry order passed by the board of supervisors from 1880 
till 1885, and in consequence of this resistance and the delay result- 
ing from legal proceedings, the novel spectacle was witnessed in an 
American city of a colony of foreigners who governed themselves, 
made and executed their own laws, and successfully resisted the en- 
forcement of the regulations of the municipal government of San 
Francisco. 


We have shown that order 1559 was invalidated by the decision in 
People v. Ah Ling, May 7th, 1881. 

That order 1679, passed June 10th, 1882, was invalidated by the 
circuit court, July, 1882, in re Quong Woo, 7 Saw., 526, p. 20, ante. 

That order 1691, passed October 21, 1882, was taken to the su- 
preme court of the United States; re Tom Tong, 108 U.S. R.; re 
Hung Hang, id., decided May 7th, 1883, and the city unable to en- 
force the order, repealed it June 25, 1883, by the passage of order 
1719. 

That order 1719 was invalidated by the superior court of Oak- 
land, 7e Woo Yek, 12 P. C. L. J., December 10th, 1883. 

And that during all of this wonderfully protracted and success- 
ful resistance, it was impossible to enforce the municipal regulations 
in regard to laundries. 


* Nore.—See brief of amicus curie in re Moynier, 65 Cal., 33, Feb. 8th, 1884, a 
copy of which was filed in the supreme court of the United States, in Barbier v. Con- 
nolly, 113 U. 8. R., 27. 


tNorr.—See page 28 of brief re Soon Hing, Nos. 842-1181, October term, 1884, in 
supreme court of the United States. 
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The tide which set so strongly and so long against the citizens 
of San Francisco turned at last and flowed the other way. 

In re Woo Yeck, November, 1883, by superior court of San Fran- 
cisco, in which order 1719 was held valid. 

te Moynier, February 8th, 1884, by supreme court of California, 
65 Cal., 33, which holds order 1719 valid. 

fe Soon Hing, March 13th, 1884, by supreme court of Califor- 
nia (in bank), not reported. Same decision. 

Barbier v. Connolly, January 5th, 1885, by supreme court of the 
United States, 113 U. S. R., 27. Order 1767 held valid. 

Soon Hing v. Crowley, March 16th, 1885, by supreme court of 
the United States, 113 U. S. R., 703. Order 1719 held valid. 

Re White, June 2d, 1885, by supreme court of California, 6 W. 
©. R., 644. Order 1559 held valid. 

Re White, July 1st, 1885, by superior court of San Francisco, 
municipal reports, 1884-5, p. 84. Order 1569 held valid. (See 
pages 5 to 9 of this brief.) 

Re Yick Wo,* December 28th, 1885, by supreme court of Califor- 
nia (in bank), 8 W. C. R., 548. Order 1569 held valid. 

Re Wo Lee,?} January 26th, 1886, by circuit court of the United 
States, 9 W. C. R., 81. Same result. 

Re Li Protti, February 26th, 1886, 9 W. C. R., 812. 

Re Guerrero, March 16, 1886, 9 W. C. R. —— 

It seems to be clear that if the latter line of decisions are cor- 
rect (as we believe they are), the earlier line must be erroneous, 
and this consideration brings us to one of the most interesting and 
important questions which these cases present. 

Has the supreme judicial tribunal of any sovereign state in this 
union, power and authority to determine the validity of the laws of 
the sovereignty to which it belongs? or, 

Must the state, in every instance, be subjected to the hazard of 
a decision by a district court of the United States upon its powers 
as measured by the constitution and laws of the State ? 


—— 


* + Nore.—The cases Yick Wo and Wo Lee are the cases now ut bar. 
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These questions are of national importance, and upon them 
judges good and wise may differ honestly. 


In order to illustrate our argument we refer to the following 
cases: 

a. 1880, February 5th—Wong Yung Quy, 6 Saw., 237, a fed- 
eral court takes jurisdiction of a state law, regulating the 
removal of dead bodies; and, 

b. 1880, May 24th—6 Saw., 442. Held, the law valid. 

ce. 1880, May—Ae Ah Lee, 6 Saw., 410. 

d. 1882, July—-Re Quong Woo, 7 Saw., 526. 

e. 1883, November 3d—Ae Lee Tong, 9 Saw., 335. 

f. 1885, January 29th—Re Wan Yin, 10 Saw , 532. 

g. 1886, February 4th—fe Ah Fit, 9 W. C. R., 383. 

h. 1886, February 16th—e Tie Loy, id., 387. 


In all these cases it was contended that the state law violated the 
fourteenth amendment to the federal constitution. In all these cases the 
petitioners were in custody of a state court of competent jurisdiction. 
The state court was bound to respect the constitution and laws of the 
United States, and. had authority to determine such questions of federal 
law, subject to correction by the supreme court of the United States. 

Robb v. Connolly, 111 U.S. R., 624, May Sth, 1884. 

The jurisdiction of the federal and state courts is “ only concur- 
rent;” by Sawyer, J., re Wo Lee, 9 W. C. R., 86, January 26th, 1886. 

It is a well established rule that where concurrent jurisdiction exists, 
the court which first takes jurisdiction of the person or thing will retain 
the jurisdiction to the end of the suit, and yet in all these cases the 
federal court took the case out of the state court while the case was sub- 
ject to the cognizance of the judicial power of the state. 

In c, supra, the petitioner, Ah Lee, was in the custody of the 
state court under sentence of death. Rightly or wrongly exercised, 
he was indisputably in the custody of the judicial power of the 
state of Oregon. The writ was denied by the United States district 
court, not for want of jurisdiction of the questions presented, but 
upon the merits, which were fully examined by the court. This 
ease was brought to the notice of congress March 8th, 1854, as we 
shall presently see. Pages 31-2 infra. 

In regard to case d, supra, we find a contrary line of cases which 
were not noticed, and we presume were not presented to the notice 
of the court. We shall discuss them hereafter. 

In case e, supra, we remark that the question appears to be one 
of municipal law arising under the constitution and laws of Oregon, 
and therefore belonging to the judicial power of the state. There 
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is no reference to state v. Olesen, 1 C. L. M., 589, or state v. Lee, 
4C. L. M., 79, both by the supreme court of Minnesota, and we 
may infer that these causes were not presented to the court. As we 
understand these cases they conflict with Lee Tong, 9 Saw., 335. 

On the 29th of January, 1885, the district court of the United States, 
at Portland, Oregon (/, supra), held a $5 license for a laundry to be 
invalid, and on February 26th, 1886, the supreme court of California 
(re Li Protti) held a $7 license for the same business, to be valid. 
See also re Guerrero, March 16, 1886, 9 W. C. R. ——; state v. Ben- 
nett, February 11, 1886, 26 N. E. R., 714. 

Notably, in cases e, f and g, supra, the questions were of state law 
and proper to be solved in the regular orderly course of judicial proceed- 
ings by the state judiciary, subject to correction by the supreme court 
of the United States on any question of federal law. 

Suppose the supreme court of Oregon should hold the orders in the 
cases e, f and g to be valid and the (district) federal court hold them 
invalid, who shall reconcile these contradictions ? 


Nore. We make the following extract from a report of the juadi- 
ciary committee of the house of representatives, March, 1884, Judge 
Poland chairman: 


‘‘The district judge of Vermont, a very learned and accomplished 
judge, discharged « party upon a writ of habeas corpus under the 
folluwing circumstances: 

The man had been convicted in the connty court (which is a court 
of general criminal jnrisdiction) of passing counterfeited national 
bank bills. The leyislature of the state had expressly made the 
act a crime against the state. The :man was convicted and sen- 
tenced to the penitentiary, from which he was released by this 
writ. The judge held, that by the proper construction of the re- 
vised statutes, the states were prohibited from making such an act 
punishable, or giving their courts jurisdiction over it, and that, 
therefore, the state court bad no proper jurisdiction and their 
judgment was void; and secondly, that the man was restraine( of 
his liberty ‘‘ in violation of the laws of the United States,” and, 
therefore, came within the provisions of the act of 1867. 


Notwithstanding the high character of the judge by whom this 
decision was made, the committee are not ready to accede to the 
soundness of either proposition on which the decision was based. 
It certainly admits of very grave doubt whether congress has any 
constitutional power to prevent the states from making such acts 
crimes against the state, and giving jurisdiction to their courts to 
punish them. They do not, however, desire to enter int» any 
argument as to the soundness or unsoundness of this particular 
decision. The fact is apparent, that if this jurisdiction is sus- 
tained, the final judgments of the highest courts of the states may 
be held void and overturned by a single federal judge of the low- 
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est judicial rank, and from his decision there is no appeal. Re 
Houghton, 7 fed, rep., 657. 

In re Wong Yung Qui, the petitioner for the writ had been 
convicted of a statutory offense, and was in custody under sen- 
tence. He was discharged bya federal judge, because he held 
that the state statute contravened some provision of the Burlin 
game treaty. 6 Saw., 237. 

Nore.—See page 30, ante. This seems to be a mistake; prisoner remanded. 
6 Saw., 410. 

In re Ah Lee, a chinaman, had been convicted of murder in a 
state court. and the conviction affirmed in the supreme court of 
the state (Oregon), but the district jude of that state, on habeas 
corpus, did not hesitate to inquire into the jurisdiction of the state 
court, and into the legal constitution of the cout itself The pe- 
titioner was not discharged, but for no lack of jurisdiction in the 
judge himself. 6 Saw., 442. 

But the latest, and perhaps the most extraordinary exercise of 
this jur.sdiction by a federal judge, and im the same state, in the 
ease 7n re Lee Tong. The petitioner was prosecuted and arrested 
for violation of an ordinance of the city of Portland for the sup- 
pression of gaming. The judge decided that the city ordinance 
went beyond the law of the state, and was not, therefore, a legal 
ordinance; consequently; the arrest was unlawful; and the peti- 
tioner was restrained of his liberty without ‘ due process of law,’ 
and, under the fourteenth amendment, the federal courts had pow- 
er to discharge him by habeas corpus. 9% Saw., 335. 

If :his reasoning be sound, then any unlawful imprisonment by 
anybody, for any cause, is ‘ without due process of law,’ and fed- 
eral courts and judges have jurisdiction to,liverate by habeas cor- 
pus; in other words, federal courts and judges have sole jurisdic- 
diction in all cases of imprisonments under federal authority, and 
concurrent jurisdiction with the state courts and judges in all 
other cases. 

These cases, and some others that might be cited, show that 
under this act of 1867, the early and long established idea of 
keeping the jurisdictions of national and state tribunals dis- 
tinct and separate, as to this class of cases, is entirely over- 
turned. 

The committee do not believe that congress, in passing the act 
of 1867, intended any such thing, or that the true construction of 
the act warrants any such thing. Nor does there seem to have 
been any occasion for such action, or to stretch federal jurisdic- 
tion into the clear domain of state jurisdiction, as has been done. 
In the Vermont case, if the petitioner claimed that the Vermont 
statute under which he was convicted, conflicted with a national 
statute, a writ of error would have carried his case to the supreme 
eourt of the United States, if the state court decided against his 
eontention. So, if he did not raise the question on his trial, but 
the court had no jurisdiction, so that the conviction and sentence 
were void, the state courts and judges had ample jurisdiction to 
relieve him on habeas corpus. 

The same may be said in substance of the other cases. But if 
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‘the act of 1867 intended to allow interfeien*e in cases of arrests 
by state officers, under state authority, the committee do not be- 
lieve that it was contemplated by its framers or can properly be 
construed to authorize the overthrow of the fiual judgmeucs of the 
state courts of general jurisdiction, by the inferior federal judges, 
whose judgment shall be final, and ‘thus make them a court of 
errors over the highest tribunals of the states. The supreme 
7 court, as early as ex parle Watkins, decided t2at when a court has 
«e pronounced judgment in a case where it has general jurisdiction 
of the subject matter, that judgment, unless reversed in a direct 
proceeding for that purpose, pronounces the law of the case. 

The english courts have steadily refused to examine the validity 
of convictions of their colonial courts by the use of this writ, but 
have upheld them as rightful and lawful, unless reversed on ap- 
peal to the privy council. 

The jurisdiction assumed by federal judges, if allowed to con- 

tinue, and continue unres: rained and unquestioned, cannot fail to 
bring the two judicial systems inio serious and painful conflict, 
unless the state courts shall tamely submit to be shorn of the ju- 
risdiction they have exclusively exercised since the government 
existed. The bill referred to the committee attempts to curtail 
and restrain to a certain extent the powers assumed by the federal 
judges under the act of 1867. ‘The committee fiuds this a nice and 
difficult task. The special causes which were deemed sufficient to 
make the act of 1867 necessary, may exist yet to some extent, so 
that the committee do not feel justified in recommending its re 

peal. They deem it advisable now to do no more than to recom- 
mend the restoration of the 1ight of appeal to the supreme court, 

just as the act of 1867 gave it, and therefore report a bill to that 
effect as a substitute for the bill referred to them. With this right 
of appeal restored, the true extent of the act of 1867, and the true 
limits of the jurisdiction of the federal courts and judges under 
it, will become defined, and it can then be seen whether further 
legislation is necessary.” See 18, American law review, pages 
324-6. 


The foregoing decisions a, b, c, d, e, f, g and h are not harmo- 
nious with the recent decisions of the supreme court of the United 
States, as will be seen in the following cases: 


The civil rights cases, 109 U. S. R., 13, Oct. 13th, 1883. There 
is a great dissenting opinion by Harlan, J. 

S. V. W. W. v. Shottler, 110 U.S. R., 347, Feb. 4th, 1884; great 
dissenting opinion by Field, J. 

Hurtado v. California, id., 516, March 3, 1884; great dissenting 
opinion by Harlan, J. 

Robb v. Connolly, 111 U. S. R., 624, May 5th, 1884, in which 
the Booth and Tarble cases are distinguished. 

Kurtz v. Moffit, 115 U. S. R., 487, Nov. 23, 1885; and other 
eases cited, in which the fourteenth amendment is limited SO as 
not to interfere with the police power of the state. 
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‘*The police power of the state is limited only by the consti- 
tutions of the United States and of the state.” 
People v. Marx, 2 N. E. R. 29, June, 1885. 99 N. Y.,, 
377. 
‘*Every person and thing within the state is subject to the 
authority of the state. 
Stone v. F. L. & T. Co., January 4, 1886; 6S. C. R. 346, 
and cases therein cited. 
The state may regulate the ‘‘ location” of a business. 
N. 0. G. L. Co. v. L. L. Co., December 7, 1885; 6S. C. 


R. 252. and cases therein cited. 
> 


We claim that the city has power to adopt the section we are ex- 
amining under article XI section x1 of the constitution ‘‘to make 
and enforce all such local, police, sanitary and other regulations as 
are not in conflict with general laws.” 

The police power of the state does extend to the regulation of 
this business by excluding it from certain limits, as shown by 


Re McClain, 61 Cal. 436. 

Re Chin Yan, 60 Cal. 78, 

Rie Ah Sing, 59 Cal. 404. 

The slanghter-house cases, 16 Wall. 62, et seq. 

Ailstock v. Paige, 77 Va. 386. 

Re Lester, Id. 663. 

Com. v. Merriam, 136 Mass. 433. 

Hochstadler v. State, 78 Ala. 24. 

Muller v. Com’rs, 89 N. C. 171. 

State v. Mayor, 15 Vr. (N. J.) 114. 

State v. Fay, Id. 474. 

Com. v. Whelan, 134 Mass. 206. 

Re Liquor, ete., 13 R. I. 733. 

Code Tenn., Mill & V., a. p. 1884, 22 5679 and 5666; Act 
1877, ch. 23. 

State v. Turner, 11 Lea (Tenn.) 654. 


Under our state constitution, the legislature is prohibited by art. 
4, sec. 25, sub. 2, from exercising the local police power; but the 
power which is denied to the legislature is vested by art. XI sec. XI, 
in the municipal corporations throughout the state. 


Re Stewart, 61 Cal. 374. 

Re Moynier, 65 Cal. 33. 

fe Soon Hing, March 13, 1884. By supreme court in bank; 
not reported. 

Re Wolters, 65 Cal. 269. 

Re Mount, 5 W.C. R. d75. 
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Barbier v. Connolly, 113 U. 8. RB. 27. 
Soon Hing v. Crowley, Id. 703. 

Re Yick Wo, 8 W. C. R. 548. 

Re Li Protti, 9 W. C. R. 812. 


The police power is indestructible and inalienable, and being (so 
} ’ = 


/ far as the regulation of local matters) denied to the legislature, it 
~ must reside in the municipalities. 


The sovereign people have located this power in the municipali- 
ties, and it is now too late to question its existence. 
See observations by ‘Taney, C. J., in 16 How. 428. 
In addition to the cases heretofore cited, we refer to the follow- 
ing as recent illu-trations of the extent of the police power: 
Martin v. Blattner, 25 N. W. R., 133 Lowa. 
| | Mette v. MeGuckin, Id. 339 Neb. 
| State v. Board, etc., 26 Id. 124 Minn. 
| People v. Cipperly, 4 N. E. R. 107 New York. 
| B. U. Co. v. C. C. Co., 111 U. S. R. 746. 
Foster v. Kansas, 112 U.S. R. 201. 
Mo. R. R. v. Humes, 115 U. S. R. 512. 


-: Coliins v. Lean, 8 W. C. R. 766. 
| Admitting for the sake of argument that the lauudry of petitioner 


was not a fully developed common-law nuisance, we say the state has 
power to regulate it, as was shown in Barbier v. Connolly, 113 U. 
S. R. 27. 
The washing of Mr. Barbier was not a nuisance, but it was reg- 
ulated. See also— 
Re Delaney, 43 Cal. 478. 
Re Yick Wo, 8 W. C. R. 548. 


, 


It has been held that ‘‘ the state may construe her own laws.’ 
Hall v. DeCuir, 95 U. S. R., 504-515. 

‘** The supreme court of the United States cannot pass on the 

question of the conformity of a municipal ordinance with the state 

constitution.” 

Barbier v. Connolly, 113 U. S. R., 27, Jan. 5th, 1885. 


Is not this exactly what was done by the district court of the 
United States at Portland, Oregon, in the above cases—e, /, 
and qg? 


‘* When the courts of a state have settled the extent and char- 
acter of the powers which its political and municipal organizations 
shall possess, the decisions are authoritative in the United States 
courts.” : 

Claiborne v. Brooks, 111, U. 5S. R., 400, April, 1884. 
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We would ask how could the supreme court of a state, ‘‘ the 
legitimate expounder of state statutes” (by Field, J., August, 1885, 
in Liebman v. C. & C. of S. F., 7 W. C. R., 301), ever get cogni- 
zance of any of the above cases (a to h, inclusive), if the federal 
court of first instance deprives the state court of its prisoner be- 
fore the issues are determined in the state court ?” 


int 


Sra aap: I a 


We apprehend that the law of a state.is to be found in its consti- 
tution aud statutes, and the decisions of its courts as to its statutes ~ 
and local police regulations, and such decisions are lew until re- 
versed or corrected in the regular and orderly course of judicial 
proceedings, as pointed outin Robb v. Connolly, 111 U.S. R., 624, 
and Wo Lee, 9 W.C. R., 81. 


The cireuit court of the United States, in the case at bar (Wo 
Lee, 9 W. C. R., 81, January 26th, 1886), in an opinion remarkable 
for its force, demonstrates the invalidity of the order, aud the.su- 


‘ , 
preme judicial tribunal of our state, in the case at bar, gives an 
elaborate opinion (Yick Wo, 8 W. C. R., December 28, 1885), 
showing its reasons: for taking a contrary view. 
This brings us to 
THE ERRORS ASSIGNED. 7 


sX. IAst—The court should have discharged the petitioner 
because the ordinance is against natural right, in that it requires 
the consent of the supervisors to carry on a necessary and harm- 
less occupation, without prescribing reasonable or any terms upon 
which such consent may be obtained. The law- makers reserving 
to themselves the right to grant or refuse permission arbitrarily. 


B38. 2d—The court should have discharged the petitioner 
because the ordinance is a legislative condemnation to heavy pains 
and penalties of all persons who wash clothes for hire in frame 
buildings, whether constituting a nuisance or not, contrary to 
subdivision m1, section 1x, article 1, of the constitution of the 
United St» tes, prohibiting bills of attainder. 


CC’. 3d—The court should have discharged the petitioner 
because the immediate effect of the ordinance is to deprive the 
petitioner and others similarly conditioned of their property and 
property rights without due process of law, or any legal process 
whatever, contrary to section J, article xiv, of the amendments to 
the constitution of the United States. 


ID. 4th—The court should have discharged the petitioner 
because the said ordinance is capabie of being so operated and 
enforced as to discriminate against the petitioner and all other 
suljects of the chinese empire, similarly conditioned, contrary to 
section 1of the fourteenth amendment, section 1977 U. S. rev. stats. , 
and articl+«s v and vi of the treaty of 1868, and articles u and m1 of 
the treaty of 1881 between the United States and China. 
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EX. 5th—The court should have discharged the petitioner 
because the said ordinance is operated and enforced against chi- 
nese subjects only, contrary to the said constitutional, statutory 
and treaty guaranties. The board of supervisors refusing all sub- 
jects of China permission to wash clothes for hire, in frame build- 
ings, while granting such permission to all other applicants. 


f We apprehend that this court will take these cases as they came 
~~ from the court below, and for convenience we reprint here the ex- 
! ception to our return: 
[ TrvLe OF COURT AND CAUSE.) 

‘The petitioner, Yick Wo, excepts to the sufficiency of respond- 
ent’s return, upon the ground that the said sections referred to in 
said return are invalid, inoperative, unreasonable, discriminative 
and repealed, and the said petitioner also refers for facts estab- 
lished to his said petition, and the respondent’s admissions in 
writing herein filed. 


oe _ 
“L. H. VAN SCHAICK, 
| ) ‘“* attorney for petitioner. 
| “*D. L. SMOOT, counsel for petitioner.” 
ARGUMENT. 
The sovereign state of California, in the exercise of her police 
aha | 


power, passed the order we are examining. Its object was to pre- 
vent our people from being burned in their beds at night by care- 
less and irresponsible people using dangerous fires in wooden 
shanties so inflammable that no underwriter would insure them. 

Our adversary denies the validity of the order, and writes his 
challenge in the exception we have quoted. The supreme judicial 
power of our sovereign state carefully examines all his points, and 
answers that THE ORDER IS NOT (1) invalid, (2) inoperative, (3) un- 
reasonable, (4) discriminative, or (5) repealed. 

We apprehend that the errors which this court is asked to cor- 
rect should be errors of law committed by the court below upon 
issues of law properly raised and actually presented, urged and de- 
cided in the court below. This case was decided on briefs, and it 
shall be our special care to forward a set of these briefs, in order 
that this court may know therefrom what was presented to the court 
below. 

There was no issue joined on bills of attainder in the court below, 
and yet we find ourselves charged in the 2D error assigned here with 
having passed a bill of attainder, 

We had no notice of this aspect of the case in the lower court. 
If we had we might have shown by proof that fire statistics, real 
estate statistics, insurance statistics, sanitary and police statistics, 


ne 
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mortuary statistics, the spread of the opium vice, extensive cor- 
ruption of children and servants by traffic in lottery tickets (5-cent 
drawings twice a day), all demonstrate the expediency of regulating 
these laundries. We find on page 3 of petition for rehearing this 
question: ‘‘ Who ever heard or read of a fire originating in a laun- 
dry in San Francisco, unless it were one started by hoodlum incen- 
diaries?” If this question had been asked before the proofs were 
closed, we might have shown many such cases, and that some people 
(caucasians) fight fire and put it out, and in such cases will face 
death to rescue life, and some other people run away and let the 
clothes and shanty burn, not saving, or trying to save, two small 
children,-who were burned to death at No. 248 Eleventh street, on 
the 2lst day of May, 1885. We might have shown that the 
Tung Hing Tong passed a bill of attainder against us, and that our 
loss and suffering was heavy and severe. We do not think that we 
have passed any bill of attainder, or that this court will decide that 
we have without giving us a hearing in the court below upon that 
question. 7 

Did the supreme court of California err (on any question of 
federal law) in holding the order was not ‘‘ invalid, inoperative, un- 
reasonable, discriminative or repealed ?” 

Does the question of the “repeal” of the order present a fed- 
eral question ? | 

The state says the order is ‘‘ valid,” and that she passed it in the 
exercise of her police power, which she never surrendered to the 
federal government. There may be a federal question here, and 
perhaps the 3p assignment raises it. 

Did our court err in deciding that the order was not ‘‘ inoper- 
ative?” If yea, is the error a federal question? The plaintiff says 
it is inoperative, and yet complains that it is, too, operative. 

Did our court err in deciding that the order is not ‘‘ unreason- 
able?” If yea, is that a question of federal law?. When did the 
states promise the United States that they would not pass unreason- 
able laws ? : 

Did our court err in deciding that the order was not ‘‘ discrimin- 
ative?” If yea, is the error a federal question? Andis there any 
assignment of error to bring up the question ? | 
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THE ASSIGNMENT OF ERRORS EXAMINED. 


A. We think the 1st assignment is insufficient. It points to no 
question of federal law. We suppose it is based entirely on Balti- 
more v. Radecke, 49 M’d., 217, a.p. 1878, and ve Quong Wo, 7 Saw., 
531, July, 1882. It should be remembered that congress in the 
passage of the “civil rights”’ bill undertook to deal directly with 
certain matters which this court held, October 13, 1883, belonged to 
the states subject to the corrective power of congress. (109 U.S. 
R., 13). It should not be a matter of surprise that when congress 
dealt by direct legislation with theaters, hotels, ete., the federal 
courts should deal directly with wash-hceuses* or cemeteries} or 
murdererst. The decision of this court, October 13, 1883, intro- 
duces a new epoch and marks a declension of federal power, which 
has been steady and continuous to the present time. The Baltimore 
case (49 Md., 217) a. p. 1878, was decided by a state court on a ques- 
tion of state law. In California we bave a new constitution and a 
different distribution of the powers of the government, consequent- 
ly the decision is inapplicable. We concede to Maryland the right 
to make and execute her laws, and we claim the right to make, infer- 
pret and execute our own laws. 

It is vain to deny that if Quang Wo, 7 Saw., 531, is held to be 
correct our case is heavily shadowed by that decision. But in the 
light of subsequent decision and in view of authorities not brought 
to the notice of the court in that case, and more recent authorities, 
will this court follow the reasoning of that case or will they exam- 
ine it? 

Without waiving our demurrer to the first assignment of error 
we respectfully submit that the following line of decisions show 
that the error assigned is no error. The court found against the 
plaintiff on the facts that the order is not ‘‘against natural right.” 
Yick Wo and Wo Lee have no natural right to come and burn us in 
our beds, 

Bat if the court desires to examine this error we deferentially 
submit that the weight of authority is in our favor as will be seen 
from the following line of carefully considered cases: 

Cases A. to N. inclusive, p. 42, infra. 

We do not deny the right of every one ‘‘ to wash and be clean.” 
The order we are examining relates to laundries carried on as a busi- 
ness for business purposes. Large quantities of soiled clothes are 


— —— 


* Notre .—7 Saw., 531. +t 6 Saw., 237-442. { 6 Saw., 410. 
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gathered; some may come from healthy persons, some from sick per- 
sons, and some from the dying or the dead. Hot fires may be nec- 
essary for this work. May not a large city say this business should 
be carried on in brick or stone buildings. The risk of fire is too 
great in the central portions of the city. If there are laundries in 
wooden buildings worthy of exception by reason of favorable situ- 
ation we will grant such exceptions in proper cases, but as a rule we 
require brick or stone laundries. Is not this a proper regulation of 
a business? It has nothing to do with each individual’s right 
to be clean or to wash their own clothes. Some whites and some 
chinese comply literally and fully with the law and find no hardship 
in it. Why not try and get into brick? It will be better for the 
city and cheaper in the long run for the laundrymen. ' 


B. The 2np assignment of error is irregular because not raised 
in the court below. It is insufficient as we have shown on p_— ante 
and without waiving our demurrer we pass it without argument. 


C. The 3p assignment we think is bad in law and in fact. 
Fairly read, the immediate effect of the order is not to deprive the 
petitioner, or any other, of property, etc., contrary to art. xiv, U. 
S. cons. Our supreme court found against plaintiff on the facts, 
and there is no bill of exceptions to bring up the evidence. The 
evidence in the record sustains the court below. 


D. The 4TH assignment is bad in law and in fact. Any law for 
the punishment of murder, burglary, polygamy, or any other crime, 
may be ‘‘ capable” of being operated and enforced in a discriminat- 
ing manner. The remedy is to punish the discriminator, and not 
to set aside the law. Every law is “capable” (if this is) of being 
so enforced. 


E. The 51H assignment is bad in law and in fact. Were it true 
that the order is enforced against the chinese only, that would not 
invalidate the order, because the chinese might be the only offend- 
ers. 

We have already shown that, owing to the confusion resulting 
from the successful opposition of the Tung Hing Tong, it was very 
difficult to know the, law relating to laundries in San Francisco. 
The few white laundrymen have always obeyed the law so far as 
known to them or to the authorities, and the Tung Hing Tong has 
always resisted it as may be seen by the reports of this litigation. 

The board of supervisors have only granted two permits, and in 
each case chinese are employed—70 in one place and 40 in the 
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other. Ail the whites have been arrested, but not all the chinese, 
and the courts, the laundrymen (white, yellow, black and brown), 
the officers, landlords, tenants and customers, are all waiting for the 
decision in this case; and while waiting for this great decision, and 
before the law has been enforced at all, can we be charged with 
partiality in its enforcement ? 

But if we had been partial, would the remedy be by punishing 
the partial person, or by setting the law aside? We think that it is 
clear that the law would stand, but the person guilty of partiality 
should be punished. See 7 1979, R. s. v. s. 

The pleadings were (mutatis mutandis) the same in both cases, 

as will appear on inspection of the transcripts. 
It is to be regretted that there were not findings of fact (see page 
9, ante), in both cases; but as they were not, it must be presumed 
that the findings in both cases were such as would support the 
judgment. Not sach as would support the reasoning of the de- 
cision, but such as would support the conclusion. A court may 
decide correctly for a wrong reason, but in such case the judgment 
cannot be reversed. The two exhaustive and elaborate opinions 
which are now under examination in the cases at bar, cannot be 
read without realizing that the admitted facts led to different con- 
clusions of fact in different courts, altuough the admissions were 
substantially the same in both cases. Nevertheless, the same facts 
led to the same conclusion of law in both courts. How ean this 
court, in the absence of findings, correct this error, if error there 
has been ? 

We presume that every allegation in the petition, which we have 
not expressly admitted, will be disregarded. We have no language 
to express our abhorrence of persecution of any race of men, on ac- 
count of color, birth or nationality. We are not concerned with 
political questions which belong to congress, or administrative 
questions which belong to the executive department of the govern- 
ment. Our discussion pertains to the police power of the state to 
adopt or enforce the order under examination. 

We think our opponents have shown some decisions which tend 
to support their contention, and imposed on us the daty of compar- 
ing these decisions with those on which we rely. This requires 
some attention to the order of time in which these decisions were 
delivered, and we shall examine them in their chronological order: 
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Baltimore v. Radecke, 49 Md., 217; 33 Am. R., 243-5, decided 
in 1878. (Vide Wo Lee, 9 W. C. R., 82-3.) 

As to this case, we say that we do not question the right of the 
state of Maryland to make or administer her laws. This decision 
was presented to the supreme court of California in Yick Wo, the 
case at bar, and our court declined to follow the supreme court of 
Maryland, and adhered to the contrary rule which had long been 1n 
force in our state. Ought we to disregard the snpreme court of 
California, and follow the supreme court of Maryland? Can this 
court reverse the supreme court of California because it refuses to 
follow the supreme court of Maryland and adheres to its own deci- 
sions ? 

Re Fraser, 54 Cal., 94. 

Re Johnson, 62 Cal., 263. 

See ve Guerrero, p.——, post, 9 W. C. R., ——, March 16th, 
1886. 

No disguise will conceal the fact that there is a conflict of 
authority upon the question we are examining, as will be seen on 
inspection of a few of the decisions which treat the question at bar. 


DECISIONS RESTRAINING THE POLICE DECISIONS ASSERTING THE POLICE POWEB OF THE 
POWER OF THE STATE. STATE. 
DATE. DATE. 


1878. Baltimore v. Radecke, 49 Md., 1871. June. Re Ruth, 32 Iowa, 250. 
217. 1571. Jnly. Whitten v. Covington, 43 
1882. July. Re Quong Wo,7 Saw., Ga., 422. 
531. 1872. Nov. State v. court, etc.,7 Vroom, 
1886. Jan. 26. Re Wo Lee, 9 W.C. a .J.. 7. 
ad Gis 1873. May. Groesch v. state, 42 Ind., 343. 
And other cases cited on page 1873. June. State v. Ludington, 33 Wis., 
30 ante. 107. ; 
1875. Oct. Rohrbacker v. Jackson, 51 
Miss., 741. 
1876. Jany. K. P. R. Co. v. Riley, 16 
Kan., 576. 
. 1879. Jany. Eureka v. Davis, 21 Kan., 
wv ° 


1881. July. Pleulerv. state, 11 Neb., 547. 

1883. Jany. State v. Brown, 19 Fla., 564. 

1885. Dec. 24. State v. Board, Minn., 
26 N. W. R., 124. 

1885. Dec. 28. Re Yick Wo, 8 W.C. R., 
548. 

1886. Jany. 8th. Com. v. Davis, Mass., 
4N. E. R., 578. 

1886. Jan. 26. He Wo Lee, 9 W.C. R., 
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1886. Feby. 26. Re Li Protti, Cal., 9 W. 
O. R., 812. 


1886. Mar. 16. Re Guerrero, Cal., 9 W. 
C. R. 
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We remark that the 14th amendment became a part of the con- 
stitution July 28, 1868, and yet we find the states from that time 
to this asserting and exercising this power. | 


%- 
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The importance of the subject is our excuse for presenting the 
array of authorities. The highest state courts of Lowa, Georgia, 
New Jersey, Indiana, Wisconsin, Mississinpi, Kansas, Nebraska, 
Florida, Massachusetts, California and Minnesota, have given their 
reasons for asserting this jurisdiction, which will more fully appear 
from the following ably argued cases: _ 

SUPREME COURT OF IOWA. 


‘*Beck,J. By sections 1575, 1576 of the revision, any citizen of the 
state, except hotel-keepers, keepers of saloons, eating-houses, gro- 
cery-keepers and confectioners, was permitted to sell intoxicating 
liquors for mechanical, medicinal, culinary and sacramental pur- 
poses, upon presenting to the county judge a certificate of twelve 
citizens of the township in which he resided, that he was a man of 
good moral character, and a citizen of the county and state, and 
executing bond, with sureties, conditioned as therein prescribed. 
The duty of a person so authorized to sell liquors, and sundry 
regulations touching the same, are prescribed in these sections. 

These provisions are amended by chapter 128 of the acts of the 
twelfth general assembly, which provides that, uponapplication be- 
ing made for the permission, a day shall be fixed for the hearing, a 
notice thereof be given for the time and in the manner prescribed, 
and that any resident of the county may, on the day of final hear- 
ing, show cause against the allowance of the permission, which 
‘* shall be refused unless the county judge shall be fully satisfied 
that the requirements of the law have in all respects been fully 
complied with; that the applicant is a pérson of good moral char- 
acter; and that, taking into consideration the wants of the locality 
and the number of permits already granted, such permit would 
be necessary and proper for the accommodation of the neighbor- 
hood.” 

The application of appellant was rejected, as we gather from 
the abstract before us, on the ground that he was not a fit and 
proper person, as contemplated by the law, to receive the per- 
mission. No question is made upon this point; counsel concede 
that appellant ‘‘ does not possess the standard of morals con- 
templated by the statute.” 

But it is argued that the law which limits the granting of per- 
missions of this kind to persons of good moral character is in con- 
flict with the constitution of the state, and therefore void. The 
validity of no other provision of the statute is attacked. 

Counsel bases his argument upon article 1, section 1 of the con- 
stitution, which declares that all men are equal and endowed with 
the right of acquiring, possessing and protecting property; and 
section 6, of the same article, which forbids the general assembly 
granting “to any citizen or class of citizens, privileges or immu- 
nities, which upon the same terms shall not equally belong to all 
citizens.” He argues that, as intoxicating liquors are property, 
the general assembly cannot restrict the dealing in them for law- 
ful purposes to any class of citizens, as to citizens of good moral 
character. 
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The breadth and design of these constitutional provisions, to 
secure the equality of all and enjoyment of property by all, is 
fully understood and as fully conceded. But the equality se- 
cured to the citizen cannot be exercised to the danger of the lives 
and property of others; neither can property be acquired, enjoyed 
and disposed of to the peril of the lives, health, happiness and 
property of others. The constitution does not inferfere with the 
police power of the state to protect the people in their lives, 
health and property. The state is clothed with the power to pre- 
vent injury to these. See constitution, art. 1, § 2. Gunpowder, 
nitro-glycerine and other explosive agents, are property, yet the 
state may confine traffic in them to certain classes of persons, and 
confine their storage to certain localities. Certain poisons are 
property, but the sale of them may be restricted to certain per- 
sons, namely: those having sufficient intelligence to know when 
they ought to be used, and of sufficient character for prudence to 
give assurance that these deadly agents will not be carelessly ad- 
ministered. So intoxicating liquors are deemed, by the law, 
agents that are dangerous to the morals, health and lives of the 
people, though useful for proper purposes; their sale in the hands 
of men not of good character would be abused and the people suf- 
fer therefrom. A preventive restriction is thrown around their 
sale, by permitting men of good moral character alone to deal in 
them. But counsel exclaim: ‘‘ have not men of bad moral char- 
acter the same rights as men of good morals?” Undoubtedly all 
are equal before the law as to the rights of property. But noone 
has the right to deal in these liquors, so far as his own interests 
are concerned; but as the wants of the people, for certain lawful 
purposes, demand that some should be allowed to sell them, the 
privilege is granted to certain persons, not because they have a 
right to sell the liquors, but because the wants of the people de- 
mand that the sale should be authorized to some extent, and they 
will be less likely to do injury than others who might be intrusted 
with the privilege. 

The sale of the liquors by all men of good morals is not permitted, 
and the law is not, therefore, intended, nor does it operate, to 
secure commerce in intoxicating liquors to all persons of that 
class. It has been found that the health and lives of the people 
demand that a few licensed persons be empowered to sell these 
liquors for lawful purposes, and that all others be forbidden to 
deal in them. Of those who are authorized, the law requires sat- 
isfactory proof of good moral character. In this respect, it differs 
not from all license laws which bestow privileges upon fit and 
proper persons making application therefor. These laws have 
always been sustained. 

The authorities cited by counsel are not in conflict with the fore- 
going views. 

In our opinion, the provision of the statute in question is not in 
conflict with the constitution. 

The judgment of the circuit court is affirmed.” 


fte Ruth. June, 1871. 32 Iowa, 250. 
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SUPREME COURT OF GEORGIA. 


**Warner, J. This was a mandamus by the petitioner calling on 
the mayor and council of the city of Covington, to show cause 
why a license should not be granted to him to retail spirituous 
liquors within the limits of said city. The city authorities showed 
for cause why said license should not be granted, that the peti- 
tioner had failed to comply with that part of the city ordinance in 
relation to the issuing of license to retail spirituous liquors in said 
city, whith is as follows: ‘‘ He sball, before receiving.such license, 
produce the written recommendation of four of his nearest neigh- 
bors, each signature to represent a ssparate and distinct estab- 
lishment.” On hearing the mandamus the court refused to make 
the same absolute, but dismissed it; whereupon, the petitioner 
excepted. This was a legal and valid ordinance of the city, under 
the grant of power conferred by the 13th section of the city char- 
ter, and there was no error in the court below in refusing to make 
the mandamus absolute and dismissing the same. Judgment 
affirmed.” 

Whitten v. Covington, ete. July, 1871. 43 Ga., 422. 
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SUPREME COURT OF NEW JERSEY. 


“Van Sycget, J. This application is made to test the constitu- 
tionality of what is termed the Chatham local option law. 

The provisions of the act (laws, 1871, p. 1470) are substantially 
that it should be lawful for the persons qualified to vote at the 
next annual town meeting, to determine by ballot whether there- 
after license to sell spirituous liquors should be granted; that if 
it should appear that a majority of votes were cast for ‘‘ no 
license,” it should not thereafter be lawful to grant any such 
license until otherwise decided by a contrary vote at some subse- 
quent town meeting; that from and after the passage of the act it 
should not be lawful for any person within said township, without 
a license for that purpose first had, to sell by less measure than 
one gallon, and any person so selling without hceense should be 
adjudged guilty of a misdemeanor; and lastly, that so much and 
such parts of all acts and parts of acts as are inconsistent with 
this act be and are repealed. 

At the time prescribed by the act, a majority of the legal voters 
of said township voted ‘‘ no license.” 

At the following May term of the Morris common pleas, the 
relator, by petition, signed and verified as by the act “ concern- 
ing inns and taverns” is required, applied for a license to keep 
an inn and tavern in Chatham. 

The court having refused to entertain said application on the 
ground that it had no power to grant it, this court is asked to 
send its writ of mandamus to the court below, in aid of the appli- 
cant’s petition. 

The local option law is alleged to be in conflict with that article 
of our state constitution which provides that the legislative power 
shall be vested in a senate and general assembly. 
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It must be conceded that this law can have no sanction if it isa 
delegation of the law-making power to the people of the township. 

If the right to declare what the law shall be in one ease may be 
referred to the people, the right to do so may be given in all 
cases, and thus the legislature may divest itself wholly of the 
power lodged in it by the fundamental law, until by subsequent 
legislation it shal! be resumed. It is also obvious that it is not 
competent to delegate to the people the right to say whether an 
existing law should be repealed or its operation suspended. To 
say that what is now the law shall not hereafter, or shall not for 
a specified time be the law, is in effect to declare the law to be 
otherwise than it now is, and isaclear exercise of the law-making 
power. The will of the legislature must be expressed in the form 
of a law by their own act. If itis left to the contingency of a 
popular vote to pronounce whether it shall take effect, it is not 
the will of the law-makers, but the voice of their constituents 
which moulds the rule of action. If the vote is affirmative, it is 
law; if in the negative, it is not law. The vote makes or defeats 
the law, aud thus the people are permitted unlawfully to resume 
the right of which they have divested themselves by a written 
constitution, to declare by their own direct action what shall be 
law. The cases upon this subject, so far as they assert the prin- 
ciples above stated, have my entire concurrence. Parker v. Com- 
monwealth, 6 Barr, 507; Rice v. Foster, 4 Harrington, 479; Maize 
v. State, 4 Ind., 342; State v. Parker, 26 Vt.,357; Santo v. State, 
2 Iowa, 165; Paterson v. Society, etc., 4 Zab , 385. 

The test will be whether this enactment, when it passed from 
the hands of the law-giver, had taken the form of a complete law. 
It denounces as a misdemeanor the selling of liquor without 
license; so far it is positive and free from any contingency. 

It left to the popular vote to determine, not whether it should 
be lawful to sell without license, but whether the contingency 
should arise under which license might be granted. 

It was not submitted to the voters of Chatham to say whetber 
there should be a majority vote in favor of license before license 
could be granted; the law as framed declares that there shall be 
such majority vote. The operations of the first and second sec- 
tions of the act ‘* concerning inns and taverns” is not suspended 
by the declaration of the popular will, but the act itself modifies 
those sections, and makes it a condition of granting license that 
there shall be a majority vote. 

It is the law which makes the majority vote necessary, and not 
the voice of the people. | : 

Whether the vote is aye or no, the law at all times is the same, 
and requires the majority vote as a condition precedent to the 
granting of license. 

If a supplement had been passed requiring, instead of twelve 
reputable freeholders, the signatures of a majority of the legal 
voters of the township to the applicant’s petition, would its con- 
stitutionality be challenged ? 

Upon principle it makes no difference whether the reecommenda- 
tion of the majority is expressed by ballot at a town meeting or in 
the form of a certificate. 
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It is competent for the legislature to prescribe the mode in 
which it shall be done. 

Under the general law, the applicant could not call into exer- 
cise the power of the court until twelve freehulders petitioned in 
the manner therein directed. Under the special act in question 
an additional restriction is imposed, but it is imposed by the law 
itself and not by the people. 

If the twelve freeholders under the old law do not certify, the 
court is restrained from acting; if they do certify, the court can 
exercise its discretion. So if the majority do not vote for license, 
the power of the court cannot be invoked; if they do vote for 
license, it may. 

If the twelve freeholders shall not deem it conducive to the 
public good the privilege is denied, so if the majority shall regard 
it as inimical to the public welfare to permit the retail trade, the 
sale must abide under the penalty denounced by the law. The 
only difference is that under the special act the majority express 
their judgment as to all applications in gross, while under the 
general law twelve freeholders act upon them in detail. 

The fact that they vote ‘‘ no license” does not make the law one 
way, or that they vote ‘‘ license” the other way. 

The vote of the people may be changed, but the rule that a 
majority vote shall be essential remains unaltered. 

The legislature has pronounced what the law shall be, and it 
cannot be and is not abrogated, changed or altered by the popu- 
lar expression. 

The leading cases of Rice v. Foster and Parker v. Common- 
wealth are distinguishable in principle from this. 

In those cases, the prohibition and penalty were not denounced 
by the law itself, but by the popular vote. The selling of liquor 
was not pronounced to be unlawrul; it was referred to the people 
to determine whether it should be restrained. 

So in the law proposed to be passed at the last session of our 
legislature, ‘‘ the offense defined by the act could not be commit- 
ted unless the voters of the town determined that licenses should 
not be granted.” 

But if this is construed as an act authorizing the township by a 
majority vote to prohibit the retail traffic in liquors, it may still 
be supported. 

The right of the legislature to grant the power of local govern- 
ment to municipalities is conceded, and it is immaterial whether 
the enactment conferring it is regarded as a declaration of the 
supreme legislative will and strictly a law, or merely as a conces- 
sion of a grant by the legislature, as the representative of the sov- 
ereignty of the people. 

Such legislation has become so woven into our system of gov- 
ernment, and its exercise as an appropriate function of the law- 
giver has passed so long unchallenged, and has been so repeatedly 
recognized by the courts, that it cannot be permitted now to be 
called in question. 

Under the authority to establish police regulations, municipal 
corporations may be invested with power to make ordinances to 
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promote the health or contribute to the safety of the commu- 
nity. 

Noxious trades may be restrained, the storage of highly inflam- 
mable or dangerous materials may be prohibited, disorderly 
houses may be suppressed, and sports, exhibitions and public per- 
formances regulated, restrained or prohibited. 

It would not be pretended that authority could be delegated to 
the corporate body to pronounce how real estate should descend, 
or personal property be distributed within the city limits. 

In almost every city charter the right to regulate or restrain the 
sale of intoxicating liquors is expressly conferred, and it could be 
done only upon the theory that it is a police regulation, and not 
strictly an exercise of thé law-making power.. 

This species of property is clearly within the same rule, which 
permits the corporate body under legislative sanction to deter- 
mine for itself whether gunpowder or nitro-glycerine may be mau- 
ufactured or stored within its limits. , 

While alcoholic stimulants are recognized as property and are 
entitled to the protection of the law, ownership in them is subject 
to such restraints as are demanded by the highest considerations 
of public expediency. Such enactments are regarded as police 
regulations, established for the prevention of pauperism and 
crime, for the abatement of nuisances, and the promotion of pub- 
lic health and safety. They are a just restraint of an injurious 
use of property, which the legislature has authority to impose, 
and the extent to which such interference may be carried must 
rest exclusively in legislative wisdom where it is not controlled by 
fundamental law. 

It is a settled principle, essential to the right of self-preserva- 
tion in every organized community, that however absolute may be 
the owner’s title to his property, he bolds it under the implied 
condition ‘‘ that its use shall not work injury to the equal enjoy- 
ment and safety of others, who have an equal right to the enjoy- 
ment of their property, nor be injurious to the community.” 

Rights of property are subject to such limitations as are de- 
manded by the common welfare of society, and it is within the 
range and scope of legislative action to declare what general reg- 
ulations shall be deemed expedient. 

If, therefore, the legislature shall consider the retail of ardent 
spirits injurious to citizens, or productive of idleness and vice, it 
may provide for its total suppression. Such inhibition is justified 
only as a police regulation, and its legality has been recognized 
in well considered casés. | 

it is neither in conflict with the power of congiess over subjects 
within its exclusive jurisdiction, nor with any provisions of our 
state consti‘ution, nor with general fundamental principles. 
Cooley on cons. limitations, p. 583, and cases there referred to; 
Thurlow v. Massachusetts, 5 How., 504. 

It is not necessary to amplify discussion on this point, or to 
criticise the cases in detail. The view here taken underlies the 
whole subject of police regulations, and cannot logically be nar- 
rowed in its application. F 
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An examination of the cases will show that some laws of this 
character have failed to receive the approval of the courts because 
they invaded the right of the citizen to be secure against unreas- 
onable searches, or denied to him a fair trial before condemnation 
of his property. 

It necessarily results that municipal corporations may derive 
the power to interdict the sale of intoxicating drinks from the 
same source to which they owe their authority to regulate it. The 
grant of power to prohibit the sale is no more the delegation of a 
right to make law than the grant of authority to regulate it. 

Assuming this proposition, how may such authority be exercised 
by the corporate body ? 

Obviously, the only limitation must be contained in the terms 
of the grant itself, in the absence of any constitutional restraint. 

It is wholly immaterial how the power is exercised so long as 
it is in the mode appointed by the superior. In establishing the 
local government, the power may, at the discretion of the legisla- 
ture, be lodged in the people to make rules for the regulation of 
their internal police by their direct vote in mass meeting assem- 
bled, or through desigaated officials by themselves duly elected. 
It would therefore be within the province of the legislature to 
confer upon a city the right, by a majority vote of its inhabitants, 
to pass ordinances for the regulation or suppression of the retail 
trade in ardent spirits. 

This leads to the question whether Chatham township was in a 
position to receive such a measure of the power of local govern- 
ment ? 

The inhabitants of the several townships in this state are incor- 
porated by a general law. They have heretofore without question 
exercised many powers through a direct vote of the people. They 
determine how the poor shall be kept, how much money shall be 
raised for roads, and how much, if any, for school purposes, and 
I know of no reason why they may not be vested with the same 
powers which are or could be granted to municipal corporations, 
including the one which has given rise to this contest. 

Whether these laws are wisely framed to subserve their pur- 
pose is not to be determined by the court, but must be referred to 
that branch of our government which has the exclusive right to 
enact or repeal them. 

Regarding the established rule, that only in clear cases of ex- 
cess should the action of the legislature be arrested by judicial 
interference, Iam of opinion that the mandatory writ should be 
denied. 

Justices Dalrimple and Depue concurred.” 


State v. Court, ete. Nov., 1872. 7 Vroom (N. J.), 72. 
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SUPREME COURT OF INDIANA. 


Downey, J. This is an indiciment against the appellant, in 
which he is charged with selling intoxicating liquor, and suffering 
the same to be drunk in the building and upon the premises where 
the same was sold, without a permit, in violation of the act of 
February 27th, 1873, entitled ‘‘an act to regulate the sale of in- 
toxicating liquors, to provide against evils resulting from any sale 
thereof, to furnish remedies for damages suffered by any person 
in consequence of such sale, prescribing penalties, to repeal all 
laws contravening the provisions of this act, and declaring an 
emergency.” Acts 1873, p. 151, ef seq. 

The defendant moved.the court to quash the indictment, and 
his motion was overruled. He then upon arraignment pleaded 
not guilty, and the issue having been tried by the court, without 
a jury, he was found guilty, and a fine of ten dollars assessed 
against him. Motions made by him fora new trial, and in arrest of 
judgment, were overruled, and final judgment was rendered against 
him. Exceptions were duly taken by him to the several rulings 
of the court, and he has here assigned these rulings as errors. 
The avowed object of the appeal is to obtain the judgment of this 
court upon the constitutionality of the act on which the indict- 
ment is founded. It is not denied by counsel for the appellant 
that the facts alleged in the indictment were fully proved by the 
evidence on the trial of the cause, and counsel for the state con- 
cede that the record is such as fairly presents to this court the 
questions, a decision of which is desired. The questions involved 
have been argued, both orally and in printed briefs, by the dis- 
tinguished counsel engaged in the cause. The objections made 
by counsel for the appellant do not extend to the whole act, but 
are confined to certain features or parts of it. In the languaze of 
their brief, ‘‘the only portions of the act that are necessarily 
brought to the attention of the court by this record are those pro- 
hibiting such sales without a permit and those relating to the 
granting of permits.” 

Having bestowed upon the questions presented the considera- 
tion which their magnitude and importance demands, we proceed 
to state our conclusions with some of the reasons which have led 
us to such conclusions. 

The law in question is, in many essential particulars, very dif- 
ferent from any other law on the subject, which has heretofore 
been in force in the state. It contains miny important provisions 
which have not before been found in any law in this state on that 
subject. For this reason, and in order that our decision aud the 
law may be found together, we will state a little more fully than 
we otherwise would do, the provisions of the act. It will thus 
more readily be seen what features or parts of the act have been 
passed upon by this decision and what have not been considered. 
The first section of ¢he act provides, “that it shall be unlawful 
for any person or persons, by himself or agent, to sell, barter, or 
give away for any purpose of gain, to any person whomsoever, 
any intoxicating liquors to be drank in, upon, or about the build- 
ing or premises where the liquor is sold, bartered, or given away, 


—— | 


GROESCH V. THE STATE, MAY, 1873. 42 rnp., 547. 51 


orin any room, building, or premises adjoining to or connected 
with the place where the liquor is sold, bartered, or given away 
for the purpose of gain, until such person or persons shall have 
obtaine | a permit therefor from the board of commis ioners of 
the county where he resides, as hereinafter provided.” 

The second section requires that “‘ any person desiring a per- 
mit to sell intoxicating liquors to be drunk on the premises, shall 
file in the office of the auditor of the proper county, not less than 
twenty days before the first day of the term of any regular session 
of the board of commissicners of such county, a petition in writ- 
ing, stating therein the building or number, street, ward or town 
ship wherein the permission is asked to be granted, praying for 
such permit, and certifying that the applicant is a resident voter 
of such county, and a citizen of the state of Indiana, and that he 
is a proper person to have and receive such permit; which petition 
shall be signed by the applicant, and also by a majority of the 
legal voters resident in the ward, if it be in a city or town, if it 
be an incorporated town, or township wherein the applicant pro- 
poses to sell intoxicating liquors; such petition shall be kept on 
file by the auditor until the next ensuing regular session of the 
board of commissioners, when it shall be presented to the board 
for their action. The board shall examine such petition, and if 
satisfied the same is in proper form, and that it has been signed 
as hereinbefore required, shall direct a permit to be issued under 
the hand and seal of said auditor, and delivered to the person 
named in such permit, upon his complying with the provisions of 
this act and paying the costs of filing and recording said petition 
and costs of issuing said permit.” 

By the third section it is required that ‘‘ before the granting of 
a permit by the board of commissioners, the applicant shall cause 
to be executed and properly acknowledged before an officer 
authorized to take acknowledgment of deeds. a bond payable to 
the state of Indiana, the sum of three thousand dollars, with 
good freehold security thereon of not less than two persons, to 
be approved by the board of commissioners, and conditioned for 
the payment of any and all fines, penalties and forfeitures in 
eurred by reason of the violation of any of the provisions of this 
act,. and conditioned further, that tbe principal and sureties 
therein named shall be jointly and severally liable, and shall pay 
to any person or persons, any and all damaves which shall in any 
manner be suffered by or inflicted upon any such person or per- 
SOnSsS, either in person or propt rty, or menns of support, by reason 
of any sale or sales of intoxicating liquors to any person, by the 
person receiving such permit or by any of bis agents or employees. 
Separate suits may be brought on said bond by the person or 
persons injured, but the aggregate amount recovered thereon 
shall not exceed the said sum of three thousand dollars, and 1n case 
the amount of said bond sball be exhausted by recoveries thereon, 
a new bond in the same penalty and with like sureties shall be 
filed within ten days, and in default thereof said permit shall be 
deemed to be revoked. Such bond, after its approval by the 
board of commissioners, shall be filed in the office of the auditor 
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of the county, and shall be recorded by such auditor forthwith in 
a book prepared for that purpose, and shall there remain for the 
use of the state of Indiana, and for the use of any person or 
persons suffering any damage as hereinbefore set forth. Such 
bond may be sued and recovered upon in any court having civil 
jurisdiction in the county (except justices’ courts) by or for the 
use of any person or persons, or their legal’ representatives, who 
may be injured or damaged by reason of any sale or sales of in- 
toxicating liquors by the person receiving the permit or by any of 
his agents or employees. The record of the bond or a copy 
thereof, duly certified by such auditor, shall be admissible in 
evidence in any suit on such bond, and shall have the same 
force and effect as the origitial bond would have if offered in evi- 
dence. ”’ 

The fourth section declares, that ‘‘the whole number of votes 
cast for candidates for congress at the last preceding congres- 
sional election in the township, and the whole number of votes 
cast for councilman or trustee in any ward or town, at the last 
preceding municipal election in any city or town in which the ap- 
plicant for permit desires to sell said intoxicating liquors, shall 
be deemed to be the whole number of legal voters of such ward, 
town or township, a majority of whose names shall be signed to 
the petition of such applicant;” and this section also provides a 
punishment for any person not a legal voter of the ward, town, or 
township, who may sign such petition. 

By the fifth section it is provided, that the permit shall be 
granted for one year; that the auditor shall furnish to the party 
to whom it has been granted a copy of the order, which shall 
show the date of the commencement and the expiration thereof. 
This copy is required, by this section, to be hung up in a con- 
spicuous place in the room where the liquors are sold, where it 
can be seen and read, at all times, by any person desiring to do 
so. This section also provides, that, should any person holding 
a permit be convicted of a violation of any of the provisions of 
the act, such conviction shall work a forfeiture of his permit, 
and of all rights thereunder, and that no permit shall thereafter 
be granted to such person, before the expiration of five years 
from the date of such conviction. 

The sixth section denounces a penalty against any person who, 
by himself or agent, siiall sell, barter, or give intoxicating liquors 
tu any minor, or to any person intoxicated, or to any person who 
is in the habit of getting intoxicated. 

All places where intoxicating liquor is sold, in violation of the 
act, are, by the seventh section, to be taken, held, and are de- 
clared to be common nuisances; and all rooms, taverns, eating 
houses, bazaars, restaurants, drug stores, groceries, coffee houses, 
cellars, or other places of public resort, where intoxicating liquors 
are sold in violation of this act, shall be shut up and abated as 
public nuisances, upon the conviction of the keeper thereof, who 
is to be punished as afterward provided in the act. 

In the eighth section it is enacted that any person who shall, 
by the sale of intoxicating liquors, with or without a permit, cause 
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the intoxication, in whole or iu part, of any other person, shall 
be liable for, and be compelled to pay, a reasonable compensa- 
tion to any person who may take charge of and provide for such 
intoxicated person, for every day he or she is so cared for, which 
sum may be recovered in an action of debt before any court having 
competent jurisdiction. 

The ninth section punishes those who are found in a state of 
intoxication, and requires them to give information as tv the per- 
son or persons from whom the liquor, in whole or in part, was 
ootained, under penalty of imprisonment in the county jail. 

According to the tenth section, a permit does not authorize 
selling on Sunday, upon the day of any state, county, township, 
or municipal election in the township, town, or city, where the 
election may be held, upon christmas day, upon the fourth of July, 
upon any thanksgiving day, or upon any public holiday, or be- 
tween the hours of nine o’clock p.m., and six o'clock a.m.; and 
to sell in violation of this section is made penal. 

The eleventh section declares, that ‘‘the bartering or giving 
away of intoxicating liquors, or other shift or device to evade the 
provisions of tuis act, by any person or persons keeping liquors 
for sale, or by his agent or employee, at the place where the same 
are kept for sale, shall be deemed and heid to be an unlawful 
selling or giving away for the purpose of gain within the pro- 
visions of the act.” 

The twelfth section gives, in addition to the remedy given by 
section eight, to every husband, wife, child, parent, guardian, 
employer, or other person, who shall be injured in person or 
property, or means of support, by any intoxicated person, or in 
consequence of the intoxication, habitual, or otherwise, of any 
person, a right of action in his or her own name, severally or 
jointly against any person or persons who shall, by selling, barter- 
ing, or giving intoxicating liquors, have caused the intoxication, 
in whole or in part, of such person, and declares that any person 
or persons owning, renting, leasing, or permitting the occupation 
of any building or premises, and having knowledge that intoxicat- 
ing liquor is to be sold therein, or having leased the same for other 
purposes shall knowingly permit therein the sale of intoxicating 
liquor, or who, having been informed that intoxicating liquor is 
sold therein, that has caused, in whole or in part, the intoxica- 
tion of any person, who shall not immediately, after being so in- 
formed, take legal steps in good faith to dispossess such tenant or 
lessee, shall be liable jointly with the person selling, bartering, or 
giving away intoxicating liquors as aforesaid, to any person or 
persons injured, for all damages, and for exemplary damages. It 
is provided, however, that execution on any such judgment shall 
first be levied on the property of the person selling, etc., such 
liquors. By this section a married woman has the same right to 
bring suit, and to control the same and the amount recovered, as 
a feme sole, and all damages recovered by a minor are to be paid 
to the minor or to his or her parent, guardian, or next friend, as 
the court may direct. The unlawful sale, ete, of liquor by a 
tenant works a forfeiture of all his rights under the lease or con- 
tract by which the premises are held. 
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This section also declares that all suits for damages uuder the 
act may be by any appropriate action in any of the courts in this 
state having competent jurisdiction, and declares that all judg- 
ments recovered under the provisions of the act may be enforced 
without ary relief from valuation laws. 

Section thirteen gives the right of action to the township trustee 
under certain circumstances. 

The fourteenth section, which is the section on which the in- 
dictment in this case is founded, declares, that ‘‘ for every viola- 
tion of the provisions of the first and sixth sections of the act, the 
person so offending shall forfeit and pay a fine of not less than 
ten dollars nor more than fifty dollars, or be imprisoned in the 
jail of the county not less than ten nor more than thirty days;” 
and for every violation of the seventh section, a fine of not less 
than twenty nor more than fifty dollars, and the place so kept 
shall be shut up and abated as a common nuisance, by order of 
the court before which the conviction is had. The fifteenth, six- 
teenth, eighteenth, and nineteenth sections of the act relate to 
proceedings under the act, and the force and effect of the judg- 
ment rendered. The seventeenth section enacts, that it shall be 
unlawful for any person to buy for or furnish to any person who 
is at the time intoxicated, or in the habit of getting intoxicated, or 
to buy for or furnish to any minor, to be be drunk by such minor, 
any intoxicating liquor, and declares that any person or persons 
violating that section of the act shall be fined not less than five 
nor more than fifty dollars. The twentieth section repeals all 
laws and parts of laws conflicting with this act or with any of its 
provisions, etc. The twenty-first section of the act declares that 
an emergency exists for the immediate taking effect of the act, and 
that it shall, therefore, be in force from and after its passage, ex- 
cept in so far as it relates to those who hold a license under the 
existing laws of the state, and as to them immediately after the 
expiration thereof. 

The question as to the constitutionality or the unconstitution- 
ality of an act of the legislature, when presented to the court, is 
always regarded as one of great delicacy and importance. This 
results from a consideration of the deference due to the other de- 
partments of the government, and from the fact that in those 
eases where the question is as to the conflict of the law with the 
state constitution, as is the case here, the decision of the court is 
final. Members of the general assembly are solemnly sworn to 
support the constitution of the state, and it is their imperative 
duty to pass no law which, in any of its parts, contravenes its pro- 
visions. When an act has secured the requisite votes and has 
passed the two houses of the general assembly, it must undergo 
the scrutiny of the executive, who is equally with the legislature 
bound to forbid its becoming a law, if, in his opinion, it is in vio- 
lation of the constitution of the state. Hence, it has always been 
the language of this court, that an act of the legislature, duly 
passed and approved by the Governor, is not to be declared in- 
valid, unless it be clearly, palpably and plainly in conflict with 
the constitution. The Lafayette, etc., railroad co. vr. Geiger, 34 
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Ind., 185, and cases cited. We need not stop to refer to other 
authorities on this point, but we cannot resist the inclination to 
repeat, in this connection, the appropriate language of one whose 
talents and labors have been an honor to the bench of this court: 
‘* The constitution is paramount to any statute, and whenever the 
two are in conflict the latter must be held void. But where it is 
not clear that such conflict exists, the court must not undertake to 
annul the statute. This rule is well settled, and it is founded in 
unquestionable wisdom. The apprehension sometimes, though 
rarely, expressed, that this rule is vicious, and constantly tends 
towards thé destruction of popular liberty, by gradually destroy- 
ing the constitutional limitations of legislative power, results from 
a failure tocomprehend the character of our forms of government, 
and the fundamental basis upon which thev rest. The legislature 
is peculiarly under the control of the popular will. It is liable to 
be changed, at short intervals, by elections. Its errorscan, there- 
fore, be quickly cured. The courts are more remote from the reach 
of the people. If we, by following our doubts, in the absence of 
clear convictions, shall abridge the just authority of the legisla- 
ture, there is no remedy for six years. Thus, to whatever extent 
this court might err, in denying the nghtful authority of the law- 
making department, we would chain that authority, for a long pe- 
riod, at our feet. It is better and safer, therefore, that the judi- 
ciary, if err it must, should not err in that direction. If either 
department of the goverment may slightly overstep the limits of 
its constitutional powers, it should be that one whose official life 
shall soonest énd. It has the least motive to usurp power not 
given, and the people can sooner relieve themselves of its mis- 
takes. Herein is a sufficient reason that the courts should never 
strike down a statute, unless its conflict with the constitution is 
clear. Then, too, the judiciary ought to accord to the legislature as 
much purity of purpose as it would claim for itself, as honest a 
desire to obey the constitution, and also, a high capacity to judge 
of its meaning. Hence, its action is entitled to a respect which 
should beget caution in attempting to set it aside. This, with 
that corresponding caution of the legislature, in the exercise of 
doubtful powers, which the oath of office naturally excites in 
conscientious men, would render the judicial sentence of nul- 
lity upon legislative action as rare a thing as it ought to be, 
and secure that harmonious co-operation of the two depart- 
ments, and that independence of both, which are essential to 
good government.” Frazier, j., in Brown v. Buzan, 24 Ind., 194. 

With the expediency of the law, if there is any question as to 
that, we have nothing to do. That is a question first for the 
legislator, and next for the executive. That consideration may 
control the vote of the former, or the veto or approval of the lat- 
ter, but we can decide nothing with reference to it. Our 
duty is to decide whether or not there is a plain violation of 
the constitution by the features or portions of the act in ques- 
tion. From the discharge of this duty we have no disposition to 


shrink. 
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submit to the judgment of the court are these—that this act pro- 
vides for a direct intervention of the people in the making and in 
the executing of a law; that the taking effect of the act is made to 
depend upon popular choice; that it is local and special, when it 
should be general and uniform iv operation; and that it therefore 
violates all those several provisions of the constitution, in which 
the organic ideas upon these subjects are embodied.” - The first 
question to be decided is this: does the act in question commit 
legislative power to the people? It is urged by counsel for the 
appellant that it does, an that it is therefore in violation of sec- 
tion one of article tv of the constitution, which provides that the 
legislative authority of the state shall be vested in the general 
assembly, which shall consist of a senate and house of represen- 
tatives. It is quite clear, we think, as a legal proposition, that 
the legislative authority is incapable of delegation; that it cannot 
be couferred by the legislature upon any other body, or upon any 
person or persons, is a proposition not questioned. Barto v. 
Himrod, 4 Seld., 483; Parker v. commonwealth, 6 Pa. st., 507; 
Thorne v. Cramer, 15 Barb, 112; Bradley v. Baxter, 15 Barb., 
122; Rice v. Foster, 4 Harring, Del., 479; Geebrick v. the state, 
5 Iowa, 491; the state v. Weir, 33 Iowa, 134. Yet it would, per- 
haps, not be seriously disputed that the legislature may confer, 
and in fact bas conferred, an authority, which if not legislative 
much resembles legislative authority, upon municipal corpora- 
tions, for purposes of local self government. The people v. Col- 
lins, 3 Mich. , 343; 1 G. & H., 223, sec. 35; Brinkmeyer v. the city 
of Evansville, 29 Ind., 187; the mayor, etc., v. Roberts, 34 Ind., 
471. The material question here is, does the act in question con- 
fer upon the people or a portion of the people legislative author- 
ity? The ground taken is, that the law is not in force in any 
township, town, or ward of a city, until the requisite number of 
voters have signed a petition, and that it is the act of such voters 
in signing the p2tition which makes the law. In our judgment, 
this position is untenable. We cannot regard the act as confer- 
ring upon the petitioners legislative authority in any sense of these 
terms. It might as well be said that the law which authorizes the 
laying out of a public highway by authority of-the county com- 
missions, upon the petition of a designated number of persons, 
was unconstitutional, because it conferred upon such petitioners 
legislative authority. Had the question been submitted to the 
people to determine, by vote or by petition, whether the law should 
take effect or not, or the time when it should take effect, as in 
some of the cases to which we have referred, there would have 
been some ground fcr the objection. But here the law was en- 
acted in the usual form of enacting laws, and it is declared by the 
legislature that it shall be in force from and after its passage, etc. 
The petition of an applicant for a permit, aided bv his co-peti- 
tioners, so far from being an exercise of legislative authority, real- 
ly assumes that the law has been enacted and is already in force, 
or otherwise there would be no authority for such application and 
petition. The case of Maize v. the state, 4 Ind., 342, is cited as 
an authority in support of all the objections urged against this 
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law. We do not so regard it. In our opinion, the act, the con- 
stitutionality of which was in question in that case, was so differ- 
ent from the act now in question, that that case is not an authority 
upon any point in this case. Therefore, while we need not ap- 
prove the decision in that case, it is not necessary that we should 
overrule it in deciding this case. It may be remarked, however, 
that there are several cases, and among them Clarke v. the cits of 
Rochester, 24 Barb., 446, «nd 28 N. Y., 605, the casein the su- 
preme court of Pennsylvania of Loch, Chicago legal news, vol. 
5, p. 372, Bancroft v. Dumas, 21 Vt., 456, and the more recent 
case of the state, er rel. Sanford v. the Morris common ples, in 
the supreme court of New Jersey, 12 am. law reg., 32, where leg- 
islation similar to the statute of 1853, which was in question in 
the Maize case. has been held to be constitutional and valid. Un- 
der the law in question in the Maize case, the voters in each town- 
ship determined the question whethor any licenses should be 
granted or not, by a vote, once in each year. When the vote was 
in favor of license, any one could obtain a license by filing a bond 
with security as required by the act. If the vote was against 
license, no one could obtain a license during the year. The ques- 
tion as to the qualifications or fitness of the applicant to be in- 
trusted with a license did not enter into consideration in any view 
of the case. 

Under the present law, however, the vote at a preceding elec- 
tion is assumed as fixing the number of voters, without any refer- 
ence to the fact that all the voters never vote at the same election, 
and a number equal to a majority of that number must petition 
for the granting of each permit. Thus the qualifications and fit- 
ness of each person, as well as the wish of the petitioners for the 
establishment of the business in their neighborhood, are’ at once 
settled by the voice of those who are most intimately concerned. 
If they do not thus open the door to the traffic, the law provides 
that, so far as that applicant is concerned, it shall remain closed. 
This is a species of self-government which by the law is placed in 
the hands of the people to be exercised by a majority of them 
according as they may judge to be for their best interest It is 
believed that the privilege of retailing intoxicating liquors has 
never, under any law which has ever been enacted in the state, 
been granted unconditionally. That the applicant should com- 
ply with certain conditions, such as the presentation of a petition 
signed by a designated number of persons, make proof of his fit- 
ness to have a license, or execute a bond, etc., has been a feature 
of every law which has ever been in force in this state. To comply 
with such condition has not been heretofore supposed to be an 
exercise of legislative authority. 

The next objection to the act is, that it vests administrative 
power in the people. This position is in conflict with the preced- 
ing, for the same act can not be legislative and at the’ same time 
administrative in its character, nor can any person charged with 
official duties of the one class exercise any of the duties of a per- 
son of the other class, except as expressly provided in the consti- 
tution. The administrative is included in the executive depart- 
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ment of the government. Art. 3, sec. 1. Looking at the sixth 
article of the constitution, which relates to administrative officers 
and their functions, we find that it embraces the secretary, aud- 
itor, and treasurer of state, and certain county and township offi- 
cers. It also provides the term during which such officers shall 
hold, their place of residence, etc. The last section states that 
the general assembly may confer upon the board doing county 
business in the several counties powers of a local administrative 
character. We are unable to see any ground upon which it can 
be maintained that the act by which the petitioners, who recom- 
mend the applicant and ask that a permit may be granted to him, 
can be regarded as an administrative act. So far as the board of 
commissioners of the county is authorized by the act to hear and 
decide the questions which may arise upon the presentation of the 
petition, there can be no question, we think, as to their power to 
do so, since the constitution expressly authorizes the legislature 
to confer such powers upon them. 

The third and last objection to the act is, that it is local and not 
general in its operation. This objection goes to the form and 
quality of the law, irrespective of the manner of its enactment. 
The following provisions of the constitution are cited as those 
which are violated by this law: the portion of sec. xx of article 
tv which reads as follows: ‘‘ The general assembly shall not pass 
local or special laws, in any of the following enumerated cases; 
thatistosay, * * * forthe punishment of crimes and mis- 
demeanors;” also section xxm of the same article, which reads as 
follows: ‘‘ In all the cases enumerated in the preceding section, 
and in all other cases where a general law can be made applicable, 
all laws shall be general, and of uniform operation throughout the 
state.” Is the act in question, or the parts or features thereof 
which are 1n question, general and of uniform operation through- 


out the state? We think the act is general. It is in force and 


operation in all parts of the state. It is only in a qualified sense 
that any law can be said to be of uniform operation throughout 
the state. A law for the punishment of crime, the provisions of 
which are alike applicable to all parts of the state, must neces- 
sarily lack uniformity in one sense of its operation, not only as 
to persons but also as to localities. It operates in those places 
where its provisions are violated and upon those persons who 
transgress them. Under the same circumstance and conditions 
its operation is uniform. The law which affords civil remedies is 
uniform in its provisions, and under the like circumstances is uni- 
form in its operation throughout the state. It is not required that 
every man shall resort to that remedy, or that in each locality 
there shall be the same number or any number of persons who 
shall resort to the remedy, in order to make the law uniform in its 
operation in the sense in which the terms are used in the consti- 
tution. Such is the case under all circumstances when one or 
more persons are by law required to do some act or acts, upon or 
in consequence of which the law isto operate. Smith v. Doggett, 
14 Ind., 442. It cannot be held that the framers of the constitu- 
tion intended that the operation of laws throughout the state 
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should be uniform in any other sense than that their operation 
should be the same in all parts of the state under the same cir- 
cumstances and conditions. In the case of Maize v. the state, 
supra, the court having come to the conclusion thatit was the vote 
of the people which made the law, and seeing that in one town- 
ship the vote would be for license, and in another it would be 
against license, very naturally, whether rightfully or not, came to 
the conclusion that the law would thus be in force in some town- 
ships and not in others, and therefore local and special in ,ts 
character and in violation of the constitution. That state of 
things can never exist under the present law. It is true that if 
vo man will apply for a permit in any township, town, or ward, 
or if some one is disposed to apply and he cannut command the 
necessary number of vouchers to sign his petition, there can be 
no shop in that locality, while at the same time there may be in 
an adjoining township, town, or ward one or many of such estab- 
lishments. So, too, there may be what some may regard as a want 
of uniformity in the same township, town, or ward. A may, on 
account of his supposed superior fitness for the business, the loca- 
tion of his place of business, or for some other reason, readily 
obtain the required endorsement, while B, C, and D, for the lack of 
the supposed qualifications, advantage of location, or other rea- 
sons, may be wholly unable to comply with the act in this respect. 
One man may be able to give the bond and securities required by 
the act, while another or others may be wholly unable to do sv. 
Does this destroy the uniformity of operation of the act in either 
of the cases supposed? We think it does not. It would not be 
difficult to refer to statutes which in principle can not be readily 
distinguished from the law in question in this case. Many of 
them are mentioned in the brief of counsel for the appellee. But 
we will not extend this opinion by a reference to them. In our 
opinion, the law is not justly liable to any of the objections urged 
against it. 
The judgment is affirmed, with costs. 


Groesch y. the state, May, 1873. 42 Ind., 547. 
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SUPREME COURT OF WISCONSIN, 


* Dixon, C.J. Counsel for the respondent frankly concede the 
constitutional power of the legislature to entirely prohibit the 
selling or giving away of ardent or intoxicating liquors or spirits 
to be used as a beverage, and attack only certain provisions of 
the act as being inconsistent with the authority to sell conferred, 
and repugnant to the constitutional rights of the citizen engaged 
in an authorized and lawful traffic and business. The point thus 
yielded, and as to which there would seem to be little room for 
controversy at the present day, of the general power of the legis- 
lature over the subject acted upon, not only very much narrows 
the field of contest and investigation, but, as it appears to us, also 
takes away all grounds of constitutional support for the objection 
specially urged against particular clauses and portions of the act. 
Assuming the general power of the legislature over the subject to 
the extent of prohibiting entirely the traffic in intoxicating liquors 
or drinks, necessarily involves, as it seems to us, the admission of 
the utmost limit of legislative discretion in prescribing the condi- 
tions of sale, and establishing the liabilities, both civil and crimi- 
nal, of persons engaged in the trade, in case the legislature sees 
fit in any manner or under any circumstances of restriction or re- 
sponsibility to authorize such sale or trade. The law being pro- 
spective only in its operation, the legislative power to prohibit all 
sales must carry with it, as it seems to us, that of declaring the 
precise terms and conditions upon which any particular sale may 
take place. This would seem to be so by the familiar principle 
upon which the greater is always said to include the less. Pos- 
sessed of the power of absolute prohibition under the constitution, 
it seems to follow that any relaxation from a plenary exercise of 
such power, or qualified or conditional enactment by the legisla- 
ture by which license to sell may be obtained in the way and sub- 
ject to the liabilities imposed by the act, cannot be an encroach- 
meut of legislative authority, unless indeed the legislature should 
transcend some settled principle of fundamental law, respecting 
the trial or mode of prosecution or punishment of the party 
charged with an infraction of the provisions of the act, or with 
having incurred some liability under it. Acting in obedience to 
those fundamental principles, in accordance with which the guilt 
or liability of the party charged must first be ascertained and es- 
tablished, and the judgment of the law rendered against him, it 
seems competent for the legislature to attach such consequences, 
civil or criminal, to the mere act of sale, as it pleases, even when 
such sale is made in pursuance of an authority of the legislature, 
qualifiedly given for that purpose. Empowered lo prohibit entirely, 
the legislature. may license sub modo, or conditionally only. It may 
affect the licensee with such restraints, conditions and respousibilities as 
ul pleases, growing out of the act of sale. It may visit him with such 
consequences as it sees fit, proceeding fromthe sameact. It may couple 
the license with vonditions so oppressive, burdensome and unjust that no 
citizen can afford to apply for or accept the privilege and engage in 
the business, and thus the act, though nominally otherwise, may amount lo 
a prohibilory law. These conclusions seem unavoidably to flow from 
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the position, admitted or not denied, that the legislature possesses the 
unqualified power of prohibition. The legislature may not take 
away the right of trial by jury, or of proceeding by due process of 
law to ascertain the fact of violation, or of liability incurred. It 
may not require the accused to plead guilty, to confess judgment 
or to give evidence against himself. Neither may it create any 
arbitrary or violent presumption of guilt upon facts equally or 
more consistent with innocence. It may not change the rules of 
evidence, or the burden of proof established according to the 
principles of the common law, and secured and made perpetual 
by the constitution; nor destroy vested mghts, nor punish one 
man for the delinquencies or misconduct of another, nor, 
without his consent, make him answerable in damages for the 
injurious consequences of the acts of another, in which he 
had no participation, or with which he was wholly discon- 
nected" These and other like things the legislature may not 
do; but with respect to the act of sale, over which the power 
of legislation is conceded to be limited, and in respect to the 
responsibility which shall attach to the doing of that act or 
the conditions under which it may be done, the way seems 
open for the legislature to enact whatsoever it pleases. As 
already more than once observed, this conclusion seems clearly to 
result from the unrestricted and arbitrary nature of the discretion 
vested in the legislature in the exercise of what is termed the 
police power of the state, which is said to be a right to regulate 
all such matters, found in the first principles of good government 
and self-protection. The legislature may say to all citizens and 
persons within the state, that they shall not sell, give away or 
traffic in at all, as a beverage; or it may say they may do so, be- 
ing responsible for all the injurious consequences of their acts, 
which consequences are pointed out and defined by previous law. 
The power of the legislature in this respect is like that which it 
possesses in creating and conferring rights and franchises upon a 
corporation, which mu t be sucb, and such only, as it prescribes. 
It may declare, for example, that a railway company applying for 
a franchise, shall be an unqualified insurer of the safety of all 
goods entrusted to its care. Fire, though a very useful, is at the 
same time a very dangerous element, and the legislature may de- 
clare, as it has done in Massachusetts and several other states, 
that any railroad corporation shall be absolutely responsible in 
damages for any injury done to any building or other property, 
by fire communicated by a locomotive engine of such railroad cor- 
poration. Ross v. Railroad Co., 6 Allen, 87. 

Ard herein, as this court conceives, consists the chief defect 
and fallacy of the position assumed and argued with so much in- 
genuity and research by the learned counsel for the respondent. 
They forget, as it appears to us, that the subject with which we 
are dealing is not one of those pertaining to the primary and fun- 
damental rights of the citizen, and as to which no unlimited con- 
trol has been vested in the legislature. They seem to overlook 
this principal ground of distinction, and argue as if the action of 
the legislature was an infringement of the natural and inalienable 
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rights of the citizen, declared and guaranteed by the constitution, 
instead of the exercise of a discretionary power against which no 
limit has been set by that instrument. And this, we think, 1s the very 
turning point of the controversy, namely, that the legislature may grant 
or withhold authority to sell at Us pleasure, and, grantmg such author- 
ity, it is held by the licensee at the mere pleasure or grace of the body 
granting it. It is held by him, not as a matter of primary and absolute 
right, but as a favor, which, like all fuvors, must be received upon 
such terms and conditions, and subject to such burdens and inconven- 
iences as the donor thinks proper to impose, and the donee elects to 
accept. Unlike other trades and employments which it is the right 
of the citizen to pursue, undisturbed by arbitrary legislative in- 
terference and control, the person who engages in this, must, 
within the limitations above indicated, do so subject to such dis- 
advautages and restraints as may be prescribed by the law-making 
power which authorizes it. 

It is fallacious, therefore, to argue from the incompetency of the 
legislature, in other cases, that there exists no legislative power to 
make harsh and unjust discriminations, or to enact inequitable 
and oppressive conditions, upon a subject like this. Conceding 
that the operation of the law will be what counsel say, and that 
their criticisms of its provisions are well founded and true, still 
these do not annul the law or affect its validity, in a constitutional 
sense, but only render it * void in its obligatory qualityon the mind, 
and therefore determine it as the proper object of abrogation and 
repeal, so far as regards its civil existence.’ They are proper 
arguments to be addressed to the legislature, but not to this 
court. This court must accept the law, as counsel must, as all 
citizens must, just as the legislature has deemed expedient to 
enact it. Speaking in the sense of that'‘‘ immovable principle ” 
of natural justice which should govern all legislative bodies in 
their enactments, but not in that restricted sense of the constitu- 
tion which leads to the disregard or abrogation of the expressed 
will of the legislature by any other than the legislative body 
itself, it has been observed by one of the greatest statesmen and 
wisest political philosophers of modern times, that ‘‘in reality 
there are two, and only two, foundations of law; and they are 
both of them conditions without which nothing can give it any 
force—I mean equity and utility. With respect to the former, it 
grows out of the great rule of equality, which is grounded upon 
our common nature, and which Philo, with propriety and beauty, 
calls the mother of justice. All human laws are, properly speak- 
ing, only declaratory; they may alter the mode and application, but 
have no power over the substance of original justice. * * * Law 
is a mode of human action respecting society, and must be gov- 
erned by the same rales of equity which govern every private 
action.”’ Burke’s works, vol. 6, p. 22. 

If, therefore, the legislature has exceeded the limits of natural 
equity by the statute in question, in imposing conditions and de- 
claring liabilities for acts done under the license granted; if it 
has made the licensee liable for damages which are remote or con- 
sequential, when by the rules of the common law and the princi- 
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ples of natural justice, he should only be held responsible for those 
that are proximate or direct; if it has made him answerable in full 
damages, when in truth his act was only in part, and it may have 
been in a very small part, the cause of the injury complained of; 
if it charges him with the consequences as of an act partially or 
wholly wrongful or criminal in its nature, but which he innocently 
performed; and if, in fine, the statute is justly subject to all the 
objections urged against it by counsel, still the answer must be, 
that the remedy is of a kind which must be sought in the legisla- 
tive, and not in the judicial department of the government. They 
may constitute the best of reasons for legislative modification or 
repeal, but are none whatever for arresting the operation of the 
law by the judgment of this court. 

The foregoing observations, we believe, meet all the constitu- 
tional objections which have been urged, and leave only one of 
that kind, concerning which more particular notice and comment 
seem to be required. It is assumed that the law legalizes or 
sanctions, in an unqualified sense, the act of sale by the party 
who has complied with the formal requirements prescribed, and 
obtained a license in the manner provided for by it; and then it 
is argued that the legislature has no power to inflict penalties or 
mulet the party in damages for the performance of a lawful act. 
The difficulty with this proposition is, as will be seen from the 
course of reasoning above adopted (if such reasoning be correct), 
that it assumes that to be an absolutely lawful act, which is so 
conditionally, or with qualifications only—expressly so made by 
the very terms of the law which authorizes the sale. It enters 
into and becomes a part of the license or authority to sell, that 
the individual accepting the same, bestowed ex mero motu by the 
legislature, takes it subject to the burdens thus lawfully imposed. 
The terms and conditions annexed by the law and qualifying the 
authority, inhere in and run with the license, and bind and re- 
strain the licensee. He consents to them by accepting the license. 
The law is to be construed as a whole, and all its parts looked to 
with a view to their operation and effect on each other, conforma- 
bly to the intention of the legislature. The form of enactment, 
being that by way of proviso, appended to the clause granting 
authority to sell, is such as to make the conditional nature of the 
license most clear and indisputable. The person or persons 
licensed are permitted to sell, but not otherwise than upon the 
conditions named in the proviso of the first section. He or they 
must enter into the bond therein prescribed, and submit to 
the obligations thereby imposed, and to the liabilities fixed 
and declared by the sixth section. For, as we read and under- 
stand the statute, and as we think the legislature evidently in- 
tended, the first and sixth sections are to be construed together. 
The bond provided for in the first section is to secure the liquida- 
tion and payment of the damages recovered under the sixth. The 
language of both sections sufficiently indicates this, so that the 
sixth section, which is more specific in its terms and accurate in 
the definition of the liabilities imposed, operates as a limitation 
upon the general words contained in the first, and restricts the 
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general obligation of the bond tothe class of cases or kind of dam- - 


ages meutioned in the sixth. 

~The court has thus, at the urgent solicitation of counsel on both 
sides, considered and expressed itsopinion upon the constitutional 
questions presented and argued upon the motion to quash the 
alternate writ of mandamus, and it has done so witnout first 
adverting to the question, preliminary in its nature, whether the 
case made by the petition is in any way a proper one for the appli- 
cation of the remedy, which question, had it first been considered, 
would have resulted in the decision of no other. No writ of man- 
damus can properly issue in such a case as this. 

The licenses issued without the giving of the bond being void, 
of course no revocation of them by the mayor is necessary. It 
would be a merely idle act for him to do so, and a still more idle 


- act for the law or this court to require it to be done. But whether 


the licenses were void or not, there existed ample remedy by suit 
or prosecution at law to test the questivns and settle the contro- 
versy, which of itself is always sufficient cause for refusing the writ 
or for quashing it, if it has been improperly issued. 

It is a circumstauce not perhaps unworthy of observation here, 
that almost at the commencement of our existence as a state a law 
was enacted the very same in principle as that under considera- 
tion, although in some respects far more stringent and exacting 
in its provisions, and that it remained upon the statute books for 
the period of two years or thereabouts, without, so far as we 
know, its constitutionally being in any manner brought in ques- 
tion. It will be found in chapter 29, of the R. 5S. of 1849, the first 
systematic code of laws enacted by the state after its admission 
into the Union. 

By the court—Motion to quash denied.” 

State, etc. v. Ludingtonandal. June, 1873. 33 Wis., 107. 
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** Smmrati, J., delivered the opinion of the court. 

The only question seriously pressed is as to the validity of the 
‘*act” of 1874 to amend section 2459 of the code of 1871, regulat- 
ing the sale of vinous and spirituous liquors, ete. The act to 
which this statute is an amendment is chap. 56, code 1871, none 
of which is affected by the legislation in question except section 
2459. The first section of the chapter declares “ it shall not be 
lawful for any person, except druggists and physicians under the 
restrictions hereinafter named, to sell vinous and spirituous liquors 
in a less quantity than one gallon without first having obtained a 
license therefor.” The prohibition is to sell by the retail (less than 
a gallon); the privilege so to do, however, may be obtained on 
certain conditions. 

The subject of retailing liquor has, from the earliest time, been 
subject to regulation. A compilation of the earlier statutes was 
made June 29, 1822. Hut. code, pp, 264, 265, 266. The second 
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section has the feature of requiring the applicant to be recom- 
mended by ‘at least six respectable freeholders (in some cases, 
householders), and the third section exacts a bond. For cause. 
the lcense may be revoked. This was followed by the act of 
1837, commonly called the gallon law, which repe: iled the former 
license laws and prohibite .d the sale altogether in less quantities 
than one gallon. In 1842 the legislature restored the license sys- 
tem, prohibiting : all not licensed from selling in less quantities 
than a gallon, and requiring the applicant to be endorsed asa 
respectable person by five freebolders, and bond to be given. 
Hut. code, 270, 271. “This statute was substantially incorporated 
into the revision of 1857, with additions and alterations. Among 
others, the applicant shall produce to the board of supervisors, or 
the town or city authorities, a petition signed by a majority of 
the voters resident in the police district or in the incorporated city 
or town which, with the counter petition, shall lay over one 
month, and if a majority of voters shall petition against such 
license, it shall not be granted for twelve months after such peti- 
tion is so presented. Art. tv, pp. 197,198. The license may be 
revoked if the party shall become an unfit person, or shall violate 
the provisions of the act. Art. vu, p. 198. Bond must be given 
that gaming, drunkenness or disorderly conduct will not be 
allowed, but an orderly, peaceable house will be kept. Chapter 
56 of the present code is in substance the same. 

This review of the legislation indicates that the policy of the 
state has been to prohibit, in general, the sale of intoxicating 
liquors by the glass, except that the special privilege was author- 
ized to be granted to applicants who sup ported their claim by 
proper vauc chers of being respectable persons, and who gave bond 
that they would not viol: ate the statute, nor suffer disorder or 
drunkenness on the premises. The assumption in all this legisla- 
tion. has been that it would be unwise and detrimental to permit 
the promise uous, unrestricted sale of vinous and spirituous liquors 
by the smal! or the drink, and that the privilege should only be 
granted to the discreet and reputable, and that, too, under the 
security of bonds and subje ct to revocation for good cause. 

Art. 24: 59, like a corresponding section in the statute of 1857, 
demanded that the petitioner for license should support his claim 
with a recommendation signed by a majority of the legal voters of 
the police district, or of the incorpor ated city or town. that the 
applicant is of good re putation, and a sober and suitable person 
to receive a license. Op portunity is given of fully canvassing the 
matter by allowing counter petitions, etc. Exce pt when the sale 
by the class was totally prohibited by the act of 1839, the law 
from 1822, forward, has always insisted that the privilege should 
only be gri anted to a fit person, and the evidence of that under the 
older statutes should be furnished by six free s+holders, or five free- 
holders, and under the later statutes by a majority ‘of the legal 
voters of the locality, and under the last amendment of 1874, by a 
still larger number of persons residing in the district, town, or 
city, those more immediately affected by it. It would seem that 
it or aght hardly to be questioned at this day that it belongs to the 
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police power of the state to regulate the retail dealing in and sale 
of intoxicating liquors. Perhaps all the states have legislated on 
the subject; some by total prohibition, and others by dealing with 
the subject under rules and regulations. Such legislation rests 
on the popular conviction that it is to the interest of morals, so- 
briety, industry and good order that the state should hold the 
traffic under surveillance. 

The state may deal with the subject by absolute prohibition or 
by regulations. Bartemever v. Iowa, 18 Wall.,129; license cases, 
5 How. (S. C.), 504; Cooley const. lim., 581-2-3. The police 
power extends to wholesome restrictions on property and individ- 
uals, in order to secure the general health, comfort and prosperity 
of the state. The power of the legislature cannot be questioned. 


‘Thorpe v. R. & B. R. R. Co., 27 Vt., 149; Commonwealth v. Alger, 


7 Cush., 84. If the state may require the recommendation of five 
or six freeholders, it may enlarge the number to ten or fifty. In 
a word, it may, in its discretion, lay down the terms upon which 
the license may issue. During all the years that these several 
statutes have been in force, with the many indictments and litiga- 
tion that have grown out of them, we have been referred to no case 
that throws doubt or suspicion on their validity. In House rv. 
state, 41 Miss., 737, so far from casting suspicion on art. IV, p. 
197-8 of the code of 1857, which is the original of section 2459 of 
the present code, it was expressly held that the grant of license 
‘* without the petition of a majority of the legal voters resident 
within the city is null and void. The court says (pp. 742, 743) 
that the instruction of the circuit court, which embodied that idea, 
announced a correct principle of law. It will be observed that the 
statute of 1857 applied more stringent terms to the applicant for 
license than the former laws, nor was it debated at the bar, or 
alluded to by.the court that it was not as completely in the com- 
petency of the legislature to require the petitioner for license to 
be supported by a majority of voters, as by the few householders, 
or freeholders under the prior laws. ° ‘ 

The statute of 1874 makes a further enlargement of the coun- 
tenance and support which the applicant must have. He must 
produce a petition, signed by a majogity of the male citizens over 
twenty-one years, and a majority of the female citizens over eigh- 
teen years of age, resident, ete. It would not be controverted if 
the legislature might require a majarity of the legal voters. It 
could, in its discretion, have increased the number to two-thirds 
or three-fourths, or it might have returned to the old statutes and 
have insisted upon the consent of two-thirds, or a majority of the 
freeholders or householders. If that be true, upon what rule of 
constitutional law shall it not be allowed to demand, as in this 
statute, the consent of a majority of male citizens over twenty-one, 
and of females over eighteen years of age ? 

Whether the recommendation and consent of any person resi- 
dent in the district or town or city shall be obtained or not, or 
whether the whole matter shall be referred to the judgment of the 
board of supervisors, or town or city authorities, 1s purely a mat- 
ter for the wisdom of the legislature. - 
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However the question may be elaborated, it comes to this com- 
plexion at last: Has the legislature the power to regulate the sale 
of vinous and spirituous liquors? The answer is, that it has done 
so from the beginning until now, and no decision has been referred 
to which so much as doubts the power. These rules and regula- 
tions have been variously changed from time to time, at the pleas- 
ure of the representative body. Can the judiciary interfere and 
pronounce judgment on the expediency and fitness of rules which 
are exclusively committed to the legislative choice and discretion? 
A court must be pointed to some provision of the constitution 
which a statute violates, before it can declare it inoperative. ‘‘As 
to the policy of legislation, the judiciary have nothing to do; that 
is wisely left to the law-making department. A court only con- 
sults the policy of a law, as an aid to attain the legislative mean- 
ing and intent.” If a law is touching a subject not given up to 
the national government, nor prohibited by the federal constitu- 
tion, nor excepted out of the. legislative power in the state consti- 
tution, can the judiciary listen to argument founded upon its sup- 
posed inutility and inexpediency? It involves the inadmissible 
proposition of the judiciary sitting in review upon legislative wis- 
dom and discretion. Donnell v. state, 48 Miss., 679. The 
premise is that the legislative control over the subject is plenary. 
If terms are imposed which are harsh and unwisely chosen, the 
courts cannot interfere to cure or correct legislative indiscretion, 
nor has it the right or power to suggest other regulations deemed 
more suitable. The people v. Simeon Draper, 15 N. Y., 545. 
‘‘ Tf a particular act of legislation does not conflict with any of the 
limitations or restrictions of the constitution, it is not in the power 
of the courts to arrest its execution, however unwise its provi- 
sions may be, or whatever the motives that led to its enactment. 
The remedy for bad legislation is better afforded by frequent 
removals of the legislative body than any that can be given by the 
courts.” 

‘‘The representative bodv is entrusted with the responsibility 
of consulting the public interest and carrying out public policy 
by the enactment of laws. Tbe power to review their fitness and 
wisdom does not belong to the courts. In 1857, the legislasure 
said a majority of the voters must petition for the license. In 
1874, it has said more than that. The question before the court 
is not as to the fitness and expediency of the law, but whether the 
legislature was competent to passit. The argument made against 
the validity of the statute of 1874 is, that it submits the question 
of license or no license to a vote, which, it is urged, involves an 
abnegation of legislative power, and a devolution of it upon elect- 
ors, which cannot be done; and, more than that, it authorizes 
females, some of whom are minors, to have a voice in the election. 
Is the law fairly obnoxious to that criticism? It is much freer of 
that objection than the statute of 1857, under which House's case 
was decided. “All male citizens over twenty-one” is a larger 
denomination than ‘‘ voters.’’ It embraces all voters, and many 
more besides. The inclusion of females over eighteen shows con- 
clusively that the petition for license was not meant to be limited 


68 


MISSISSIPPI ASSERTS HER POLICE POWER. 


to ‘‘ voters,” and that the idea of an ‘‘ election” by the class enti- 
tled to “‘ vote”’ was not in the mind of the legislature. The prin- 
ciple upon which the law rests is, that the license shall not issue 
unless a majority of the community, who have reached that matur- 
ity of mind that qualifies them to judge of the quality of the act 
and its effects, shall petition for it. Females who participate have 
attained a marriageable age, and are profoundly concerned that 
those with whom their future may be linked should be surrounded 
with influences that contribute to sobriety, thrift and prosperity. 
That may have been one of the motives of associating them with 
the males over twenty-one in the right to petition for or against 
the license. We are not called upon to say that the conditions 
are unreasonable. This statute is vot framed upon the theory of 
what are called optional laws. It does not pro po3e to submit the 
‘‘question” to a vote, whether license shall or shall not be granted 
in the county, or incorporated city or town. The power in the 
board of supervisors, or the mayor and aldermen, is not made de- 
pendent upon a vote in favor of its exercise. The statute grants 
to these municipal bodies authority to issue license to those appli- 
cants who present a petition or recommendation signed by the 
number of persons named. The application of one person may 
be thus sustained, whilst another may not be. Just as under the 
earlier statutes, one person might procure the recommendation of 
the freeholders and householders, and another might not. As, 
under the act of 1857, one person might be recommended by the 
majority of the voters, whilst others might altogether fail. So, 
too, under any one of these statutes, there might be the requisite 
recommendation signed; but the party might fail of his lcense 
from inability to give the bond. 

The parallel of the statutes of 1857, of 1871, and the amend- 
ment of 1874, is found in the act of 1833, in reference to the leas- 
ing of the sixteenth section (the school lands) leases for ninety-nine 
years which should be granted by the township trustees, on a 
request of ‘‘a majority of the resident heads of families” (minors 
not excepted). Here the act could be done on ‘‘ consent ob- 
tained” of heads of families, including minors. Some of these 
heads of families might be females, aliens. 

Under the statute of 1822, and the early amendments, the free- 
holders or householders who vouched for the petitioner for license 
might be females, adults or minors. The statutory qualification 
was *‘ freeholders ” or ‘‘ householders. ”’ 

Legislation on this subject .has been tested in various forms. 
Perhaps experience has shown that the police power of the state, 
whether put forth in the form of prohibitory laws, or in subjecting 
the retail traffic to regulations and restrictions, has not been able 
to suppress intemperance. 

The general policy has been to entrust the sale of intoxicating 
liquors by the drink to those only who could procure evidence of 
good reputation, and then to put them under bonds, and surround 
them with such checks as would best provide against excesses and 
abuses. 
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A wisely regulated license system is perhaps the best that the 
state can do. 

Whether the existing law is of that character is not our prov- 
ince to say. The rest may be left to those religious and moral 
influences which continually advance and improve our civilization. 

There is no error in the judgment; let it be affirmed.” 


Rohrbacher v. Jackson. Oct., 1875. 51 Miss., 741. 
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‘This power is sustained as a part of the police power of the 
state, a power whose limits are perhaps as illy defined as any 
power claimed or exercised by the state. ‘‘It is much easier,” 
says Ch. J. Shaw, in Commonwealth v. Alger, 7 Cush., 
84, ‘“‘to perceive and realize the existence and sources 
of this power, than to mark its boundaries, or prescribe 
limits to its exercise.” It aims to regulate the intercourse of cit- 
izen with citizen, to prescribe the manner of using one’s property, 
and pursuing one’s occupation, so as not to trespass on the prop- 
erty or rights of others; and as such, is a power whose necessity 
and uses grow with the increasing complexities of our civilization, 
nnd the increasing diversities in the industries and modes of life. 
The sphere therefore of its operations is ever widening.” 


K. P. R. Co. v. Riley. July, 1876. 16 Kan., 575. 


‘Brewer, J. Defendant was convicted in the district court of 
Greenwood county on a charge of selling liquor without a license, 
and from such judgment of conviction he appeals to this court. 
The prosecution was commenced by the city of Eureka, in the 
police court of that city, and was for a violation of the city ordi- 
nance. On the trial, the fact of the sale was conceded, and the 
defense was that defendant hada license. The validity of this 
license, and the right of the piaintiff to question its validity, are 
the questions in the case. That a petition signed by a number of 
cifizeus was presented to the city council, approved by the coun- 
cil, and license ordered to be issued; that a license was issued, 
bond given, and payment for the license made to the city treas- 
urer, and the mouey retained by him up to the time of the trial, 
were all proved. The city then offered in evidence the list of 
adults required to be made ahd filed by ch. 86, laws 1868, which 
list contained the names of 341, persons. The petition contained 
only 156 names. 

Upon this, counsel for appellant contends that the city council 
is the tribunal to pass upon the sufficiency of the petition, and 
that having adjudged it sufficient, that matter is no longer open 
to inquiry; and secondly, that the citv having received and re- 
tained the license money, is estopped from questioning the valid- 
ity of the license or prosecuting the defendant for doing what it 
had given him a license to do; and thirdly, that section 2 of said 
chapter 86, which prescribes that the list of adults provided for in 
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section 1 is conclusive as to the number thereof in certain cases, 
is unconstitutional, because the subject-matter thereof is not ex- 
pressed in the title to the act. 

We cannot concur with counsel in any of these matters, and are 
of the opinion that the ruling of the district court was correct, 
and that the judgment must be affirmed. In reference to the last 
question, the title to the act is, ‘‘an act providing for registration 
of all adult persons in each county in thie state.” Section 1 de- 
elares who shall make the registration, and when, where the same 
shall be filed, and what it shall contain. Section 2 reads, ‘‘ that 
whenever itis necessary to ascertain the number of adult persons 


.* * * upon which to have any action of the county commis- 


sioners or other county officers, the list on file in the county 
clerk’s office shall be taken as conclusive on that subject.” In 
other words, § 2 prescribes the use to be made and the effect to 
be given to the list. Is this outside the scope of the title, and 
foreign toit? We think not. It must be borne in mind that 
while the constitutional provision is mandatory, it must be ap- 
plied in a fair and reasonable way; otherwise, it would become 
the source of more injury than the ils it was designed to remedy. 
We are not to expect in the title a synopsis or abstract of the en- 
tire act. It is enough if the title indicates clearly, thowgh in gen- 
eral terms, the scope of the law. As is said by Judge Cooley in 
his constitutional law, page 144: 

‘The general purpose of these provisions is accomplished when 
a Jaw has but one general object, which is fairly indicated by its 
title. To require every end aud means neces<ary or convenient 
for the accomplishment of this general object, to be provided for 
by a separate act relating to that alone, would not only be unreas- 
onable, but would actually render legislation impossible.” 

Now here is an act which by its title, we are informed, is con- 
cerning registration of adults. What more natural than a state- 
ment in such a law of the effect of registration when made? As 
in a statute ‘‘regulating conveyances of real estate,” we finda 
statement of the place where such conveyances are to be recorded, 
and the effect of such record. 

Passing now to the other questions (and we shall consider them 
together), we remark that it is undoubtedly true that the council 
is the tribunal to which the petition must be presented and by 
which its sufficiency must in the first instance be determined; but 
such determination is not, at least as to the matter in question in 
this case, conclusive. Here is not a matter of judicial discretion, 
but a matter of mathematical calculation. The law has made a 
certain list conclusive as to the number of adult persons. It has 
not left this matter open to inquiry by the council; and it has 
also declared that a majority of the adult persons shall sign the 
petition. Now when a petition is presented whose number of 
names is not half of the number on the list, no determination or 
finding of the council can make that a majority. That which a 
council may not do directly, it may not do indirectly. It may 
not by ordinance dispense with a petition of the majority; it may 
not accomplish the same result by finding that 156 is a majority 
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of 341. And there is no bona fide purchaser of bonds before ma~ 
turity in this case. The question arises between tbe original par- 
ties. No equities have intervened; nothing has transpired since 
the issue of the license to make it more binding as a contract, or 
to estop the city from denying its validity. The city council is 
not the city, any more than the treasurer is the city. They are 
but officers, and in this respect the functions of the council are of 
no higher order than those of the treasurer. And as said by chief 
justice Kingman, in Hartford fire insurance company v. the state, 
“the limits of an officer’s authority are found in the law.” The 
council had authority to grant a license after a petition, signed by a 
majority of the adult residents, had been presented. It had no 
authority in the absence of such a petition. None such was pre- 
sented, not even one prima facie sufficient. But, say counsel, very 
earnestly, the city has received pay for this license and has issued 
it, and now can it punish the defendant for doing what it has 
licensed him to do? The fallacy of this is in confounding the 
ofticer with the corporation, the agent with the principal. The 
ordinance specified the exact amount which each licensed liquor 
seller should pay. Now, would it fora moment be contended 
that because the defendant had paid to the city treasurer the 
amount of such license fee, and said treasurer still retained it, the 
defendant had the right to sell liquor and defy prosecution ? 
Clearly not; and why? Because, though an agent of the city had 
received this money, it was an unauthorized act, and he could not 
by it bind his principal, nor evade or nullify the law. Suppose, 
further, the mayor and clerk had issued a license, they being the 
officers to execute the license, and the treasurer had received the 
money, would not the same result follow, and for the same reason? 
Does it make the defendant’s case any stronger that the council 
had, without any authority and in defiance of the law, directed 
the mayor and clerk to issue such license? This is not a case 
where discretion having been vested in an officer, he has exercised 
that discretion, and the city seeks to repudiate his act. Itisa 
case where the officers of a city have assumed to disregard the 
law; anda party at whose instance they acted, and who being 
chargeab!e with knowledge of the law, must be presumed to have 
known that they acted without authority, invokes their acts to 
protect him from the consequences of his own violation of the law. 
Nor is there any room for the application of the doctrine of estop- 
pel. There is no estoppel when both parties act with full know- 
ledge of the facts and the law. The dramshop act and the ordi- 
nance each requires, as a condition precedent to the action of the 
council, a petition of a majority of the adult residents. Every one 
is presumed to know the law; and, in fact, probably no law in 
the statute book is better known than the dramshop act. The list 
of adults is a public document, on file in the county clerk’s office, 
and open to the inspection of every one. That list is by statute 
conclusive as to the number of adults. May any officer or combi- 
nation of officers disregard these provisions of statute to-day at 
the instance of a citizen, and to-morrow that citizen plead such 
disregard as a protection to his own unlawful acts? The case of 
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Hartford fire insurance company v. the state, 9 Kas., 210, is in 
point, aud conclusive. Counsel lays stress on the fact that this is 
a prosecution by the city for a violation of the ordinance, and not 
by the state for a violation of the dramshop act; but in the case 
just cited, the state officers had issued the license, and the state 
treasurer had possession of the money, and the state prosecuted 
for the penalty. Again, we repeat that ‘‘ the limits of an officer’s 
authority are found in the law,” and they who deal with officers 
are chargeable with notice of the limits of such authority, and can 
receive no protection from acts done by such officers bevond the 
limits of their authority. | 

The judgment will be affirmed. 

All the justices concurring.” 

Eureka v. Davis. January, 1879. 21 Kan., 579. 
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‘*To our minds it is clear that the restriction relied on has 
no proper application to this case, and that the authority given by 
the act regulating the sale of spirituous liquors, is but a proper 
exercise of the police power of the state, of which, by the consti- 
tution, the legislature is made the sole custodian and dispenser, 
and not an exercise of the power of taxation. That regulation of 
a traffic, believed by the legislature to be pernicious in its effects 
upon society, and not the raising of revenue merely, is the chief 
design of the act, it would seem no man of intelligence can doubt, 
who reads it. It will be seen that a license cannot go out, as a 
matter of course, to whoever may apply, on payment of the re- 
quired fee, but only when ‘‘deemed expedient” by the officers 
having the matter in charge, and on “ the application by petition 
of thirty resident freeholdersof. * * * the precinct where the 
sale of such liqnor is proposed to take place, setting forth that 
the applicant is a man of respectable character and standing, and 
a resident of this state, and praying that a license may be issued 
to him.” Sec. 1 of the act, chap. 50, comp. statutes, 333. 

Section two provides that before any action shall be taken on 
such application at least two weeks notice must be given, “ when, 
if there be nv objection in writing made and filed * * * and 
all other provisions” (of the law) ‘‘ have been fully complied with, 
it may be granted.” If, however, there be any objection or pro- 
test filed, a hearing for the determination of the matter is provided 
fcr by the next two sections, and if it be proved that the applicant 
has violated any provision of the act within the space of one year, 
or that any former license tv him has been revoked for any mis- 
demeanor against the laws of this state, then the license shall be 
refused. Section six provides that before the license shall be 
granted the applicant must give a bond to the state with sureties 
in the penal sum of five thousand dollars, ‘‘ conditioned that he 
will not violate any of the provisions of this act, and that he will 
pay a'l damages, fines, and penalties, and forfeitures which may 
be adjudged against him under provisions of this act.” 
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Among the more prominent matters of regulation we find that 
by section eight, ‘‘ every person licensed as herein provided, who 
shall give or sell * * any intoxicating drinks to any minor, 
apprentice, or servant, under twenty-one years of age, shall forfeit 
and pay for each offense the sum of twenty-five dollars.” By sec- 
tion ten, the sale to indians, insane persons, idiots, and habitual 
drunkards, is prohibited under a penalty of fifty dollars. Section 
eleven provides that ‘‘all persons who shall sell or give away 
upon any pretext, malt, spirituous, or vinous liquors, or any in- 
toxicating drinks, without having first complied with the pro- 
visions of this act, and obtained a license as herein set forth, shall 
for each offense be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be fined not lessthan one hundred dollars, 
and not more than five hundred dollars, or to be imprisoned not 
to exceed one month in the county jail, and shall be liable in all 
respects to the public and to individuals,the same as he would 
have been had he given bond and obtained license as herein pro- 
vided.” Section thirteen prohibits the sale of adulterated liquors, 
and provides a penalty of one hundred dollars for each offense. 
Section fourteen prohibits the sale or giving away of such liquors 
on election days and Sundays, under a penalty of.one hundred 
dollars for each offense. Section fifteen provides that ‘‘ the 
person so licensed shall pay all damages that the community or 
individuals may sustain in consequence of such traffic; he shall 
support all paupers, widows, and orphans, and the expenses of 
all civil and criminal prosecutions growing out of, or justly 
attributed to his traffic in intoxicating drinks.” Section seventeen 
gives a right of action to counties and cities for the support of 
persons pauperized by intoxication, against those causing it by 
the sale or gift of liquor. Section twenty-nine makes it the « ity 
of venders ‘‘ of malt, spirituous, or vinous liquors, under the _ o- 
visions of this act, to keep the windows and doors of their respec- 
tive places of business unobstructed by screens, blinds, paint, or 
other articles,” and the failure to do so is made a misdemeanor, 
subjecting the offender to a fine of not less than twenty-five dollars, 
or imprisonment in the county jail not less than ten days, or both, 
at the discretion of the court, and the forfeiture of his license. - 

There are other matters of regulation in this act, but these will 
answer our present purpose, which is to show that, although a 
large license fee is required, the conclusion is irresistible, that the 
leading motive of the legislature in enacting the law could not 
have been the raising of revenue, but rather to thoroughly regu- 
late, and as far as practicable suppress a traffic, the tendency of 
which was believed to be productive of pauperism, vice, misery, 
and crime, to the great injury of the people of the state at large, 
and especially of the particular locality where it is carried on. If 
revenue merely from such traffic, and not regulation, had been 
the object of this law, it is not at all probable that those desiring 
to engage in it would have been met by the many discouraging 
embarrassments which are here thrown in their way. 

It is further claimed that the constitution is violated by sec. 
of the act, in providing for an appeal to the district court from 
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the decision of the county board. As we understand this pro- 
vision, an appeal is allowed only from a decision of the board 
upon the question of whether the applicant for a license has been 
guilty of a violation of any of the provisions of the act within one 
year; or whether any former license issued to him has been re- 
voked for a misdemeanor against the laws of this state, and not 
from their decision as to the advisability of licensing the traffic at 
all. The determination of this latter question seems to be left by the 


first section to the sole discretion of the board of commissioners in 


counties, and to the municipal authorities in cities and villages. 

Another objection urged to this law is that sec. 18 is a violation 
of sec. 6, art. 1 of the constitution, which guarantees the right of 
trial by jury. We fail to see any meritin this point. The section 
complained of simply provides what effect may be given to certain 
evidence in fixing responsibility for injurious results of intoxica- 
tion. We think it is competent for the legislature to do this, 
upon the same principle that statutory effect is given to various 
kinds of evidence, such as historical works, books of science or 
art, entries, and other writings of persons deceased, books of ac- 
count, notarial protesis, etc. It is certainly not an unusual exer- 
cise of power by the legislature, and as to it we know of no 
constitutional restriction. The effect of this provision is nothing 
more than an assertion of what shall be sufficient, if proved to the 
satisfaction of the court, to make out a prima ficie case. No de- 
cision is cited by counsel, and we know of none which sustains 
them in the position taken. 

Still another ground of alleged unconstitutionality in this law 
is, that sec. 28 confers upon justices of the peace the pardoning 
power, whereas by sec. 13, art. v of the constitution, it can be 
rightfully exercised only by the governor of the state. The sec- 
tion in question makes intoxication a misdemeanor, and affixes as 
punishment therefor a fine of ten dollars and costs of prosecution, 
or imprisonment in the county jail not exceeding thirty days. 
And # provides that the magistrale before whem a conviction is had 
may remit any portion of such penalty and ‘‘ order the prisoner to be 
discharged upon his giving information, under oath, stating when, 
where, and of whom he received the liquor which produced the intoxi- 
cation, and the name and character of the liquor obtained.” 

In the first place we do not think that the authority here con- 
ferred can properly be classed as a pardoning power. It is not of 
the character of that given by the constitution to the chief magis- 
trate of the state. It is a provision of the law excusing an act 
which it makes a misdemeanor, upon clearly specified conditions. 
Without these conditions are strictly complied with, the magistrate 
has no power to relieve the accused from any part of the penalty. 
One requirement is substituted for another. Not so, however, in 
the case of pardon under the provision of the constitution. In 
that, full power is given to the governor, and he may exercise it 
in his discretion, and for such reasons as to him may seem sufficient. 
To be pardoned, in the proper sense of the term, is not a right 
given for a consideration to the individual by the legislature, but 
a free gift from the supreme authority, confided to the chief 
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magistrate, and to be bestowed according to his own discre- 
tion. 

The only remaining ground of constitutional objection to the law is, 
that u arbitrarily prohibits the sale of liquors within a strip of two 
miles around an incorporated city or village, while it may be licensed 
both within and without that limit. This provision violates no com- 
mand of the constitution. It is general in its application to all terri- 
tory of the state falling within such desvription, and it but an 
exercise of the police power intrusted to the legislature. It is refer- 
able to that principle which enables the legislature to prohibit liquor 
selling on Sundays and on days of elections, or within the vicinity of 
Sairs, camp-meetings, and other gatherings of the people. It is the 
power exerled by the legislature of Kentucky, and recognized in 
board of trustees of Falmouth v. Watson, an/e, in the provision that 
persons engaged im the reail of spirituous liquors within one mile of 
an incorporated town must have a license to do so from the proper 
officers thereof, although already licensed by the county authorities 
under another general law of the state. 

The only remaining objection to the judgment to be noticed is, 
the alleged error of the court in ruling from the jury the license 
issued to the prisoner under a prior statute, since repealed. It is 
conceded by counsel, and so the law is, that it is competent for 
the legislature to revoke a privilege given by a license. The 
citation of authorities is unnecessary on this point. But it is 
contended, very strenuously, that the rejected license had not 


been annulled, and that therefore it ought to have been admitted 


as a complete defense to the charge against the accused. 

But was it the intention of the legislature, by the repeal of the 
old law and the enactment of a new one, to revoke unexpired 
licenses? The answer to this question must be found in the new 
law, by which the repeal was effected, and under which this 
prosecution originated. Looking to it, we find, first, that the 
repeal was absolute, and without saving terms, which, in all 
probability, would not have been entirely omitted had it been in- 
tended to preserve existing license privileges. While it may be 
conceded, as claimed by counsel, that this omission of an affirma- 
tive saving provision will not of itself warrant us in holding that 
the legislature, by the mere repeal of the former law, intended 
the revocation of such privileges, we do find in the body of the 
new law satisfactory evidence of such intention. It is provided 
by sec. 11 that ‘‘ all persons who shall sell or give away, upon 
any pretext, malt, spirituous, or vinous liquors, or any intoxicat- 
ing drinks, without having jJirst complied with the provisions of this 
act, and obtained a license as herein set forth, shall, for each offense, 
be deemed guilty of a misdemeanor,”’ etc. 

This act, as we have seen, went into operation on the first day 
of June, 1881, and by the above provision the entire traffic is, by 
the most expressive language, absolutely prohibited, except by 
persons “ having first complied with the provisions of ”—not some 
other law; but of—‘‘ this act.” Now suppose, for instance, that 
the traffic had been prohibited as above, without any provision 
for its legalization by the procurement of a license, would any 
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one contend that effect could be given to an authority granted 
under a prior statute? Very clearly not. So we say that, the 
prohibition being absolute, except upon certain specified con- 
ditions, those conditions must be observed or the traffic is illegal. 
We see no escape from this conclusion. 

We have now carefully considered all of the objections urged 
to the enfarcement of this law, and find them to be untenable. 
Were we acting in the capacity of law-makers, if our business 
were to determine what the law should be instead of what it is, 
possibly as to the point last noticed, and perhaps some others, we 
might believe it best to withhold our assent until some important 
modifications were made. We might insist that privileges granted 
through former licenses should be protected, or at least not en- 


‘tirely disregarded by the new law; and also that a material dis- 


tinction be made in the amounts required from persons selling all 
kinds of intoxicating liquors, and those selling ale or beer alove. 
But these are matters purely of governmental policy, intrusted by 
the constitution exclusively to the legislative department of the 
government, and with which the judiciary have not the slightest 
concern, so long as no right secured by the paramouat law is in- 
vaded, except, when appealed to,.to uphold and enforce the 
properly expressed will of the law-making power. This is a consti- 
tutional and valid law. Judgment affirmed.” 


Pleuler v. state. July, 1881. 11 Neb., 547. 
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‘** The chief justice delivered the opinion of the court: 


Arpen applied to the collector of revenue for a license to seijl 
intoxicating liquors, tendering the amount required by law. The 
collector refused to issue the license, upon the ground that the 
‘‘ act to regulate the sale of liquors, wines and beer in the state of 
Florida by the boards of county commissioners of the several 
counties” had not been complied with. This act was approved 
March 3, 1883, and is designated as chapter 3416. Arpen then 
obtained an alternative writ of mandamus from this court,’ direct- 
ing respondent to issue the license or show cause, etc. On the 
return of the writ, respondent moves to quash upon the ground 
that the act of March 3, chapter 3416, had not been complied 
with. Sections one and two of this act require of the person wish- 
ing tosell such liquors in any election district that he shall make ap- 
plication to the board of county commissioners, at a regular meet- 
ing, for a license, which application must be signed by a majority 
of the registered voters of the election district, as shown by the 
registration list, asking the board to grant to him the right to 
sell liquors. The applicant is required to make oath that every 
signature to the application is genuine, and that there was no 
fraud, bribery or deception in procuring the signatures. Each 
signature must be attested by two credible witnesses, and the 
petition must be published in a newspaper in the county, or if 
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there be no such paper, it must be posted at the county site and 
in the election district for two weeks before the meeting of the 
commissioners. 

The third section forbids the collector to issue the license nn- 
less a permit is presented from the county commissioners, and 
provides that the license shall contain a provision that the same 
may be suspended or revoked by the board of commissioners for 
cause, to wit: selling liquors, wine or beer to a minor or person 
intoxicated. 

The fifth and sixth sections provide that on complaint that the 
licensee has violated this provision, the license may be suspended 
and revoked, when notice having been given of any complaint, it 
shall appear, by the proofs to be taken before the board, that 
there has been such violation, the board hearing and determining 
the same. 

It is claimed by the relator that the act is inoperative, because it is 
not complete in itself;” that it contains no provision for issuing a 
license, or on what terms u shall be issued. 

The legislature, at the session of 1881, by chapter 3219, had 
enacted that state licenses should be issued to dealers in spirituous 
liquors by the collector of revenue on the payment of three hun- 
dred dollars for each place of business, and that counties and in- 
corporated towns and cities might exact a further amount, not 
exceeding fifty per cent. of the state tax, the license to be signed 
by the collector and clerk of the circuit court. 

By an act approved March 5, 1883, chapter 3413, the act of 1881 
was repealed, but the provisions above referred to were re-enacted 
to all practical intent, it being an act revising the revenue law of 
the state. 

There is no incongruity in the acts of March 3 (prescribing the 
conditions and mode of applying for the license) and the act of 
March 5th, which fixes the amount to be paid,on issuing the 
license. The two acts relating to the same subject matter are in 
entire harmony as to their practical operation. 

But it is contended that because the act approved March 5th is 
operative in itself and does not require a petition or the action of 
the county commissioners to authorize the issuing of a license, its 
operation and effect is to repeal the act of March 3d. There is 
nothing in the act of March 5th expressly repealing anything ex- 
cept the act of 1881, but it is urged that the act of March 3d is re- 
pealed by necessary implication by that of March 5th, that being 
a later act it supersedes the former. 

The answer to this is that there is noincongruity between them; 
that the act of March 3d had not been approved and was nota law 
when the la-t act was passed; and the legislature adjourned on 
the 2d day of March, leaving both acts in the hands of the gov- 
ernor for his approval, thus indicating that the legislature in- 
tended that both should become laws. It can scarcely be con- 
tended that the governor intended that one should repeal or de- 
feat the other by signing the one on Saturday and the other on 
Monday, even if it lay in his power thus to destroy the effect of 
the former. He signed both in furtherance of the legislative will, 
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and doubtlessif the revenue law had first come to his attention he 
would have signed it first. There is nothing here to indicate that 
the act last approved was intended to repeal the first, and the acts 
being in pari materia must be upheld if both can be made effective. 
Fla. A. & G. R. R. Co. v. P. & G. KR. R. Co., 10 Fla., 145, 160; 
Mitchell v. Duncan, 6 Fla., 13, and authorities cited; House r. 
state, 41 Miss. , 737. 

It is urged that the fifth and sixth sections are unconstitutional 
in that they create a judicial tribunal unknown to the law, by in- 
vesting the county commissioners with judicial power to hear, try 
and determine a complaint against a licensed dealer and to impose 
a penalty, i. e., to revoké the license; and it is claimed that these 
sections are so interwoven with the actof March 8d that the whole 
act is tainted with illegality. 

While we agree that the provision of the sixth section does at- 
tempt to confer judicial power upon the board in the respect 
stated, and that so much of the fifth and sixth sections as is liable 
to this objection is void under the constitutional provision which 
forbids the creation of courts not mentioned in the constitution, 
yet if those sections were entirely eliminated the act would not be 
in the least affected in respect to its general purpose as expressed 
in its title. The act yet remains entirely operative to provide the 
method of making application to the board and obtaining its 
permit to the issuance of the license which is the purpose of the 
act. The objectionable sections relate to a proceeding to annul 
it, a feature by no means essential to the operation of the act 
in other respects. An act may be void in part without affecting 
other portions of it, if that which remains is capable of being 
executed in accordance with the purpose of the legislature wholly 
og poor of that which is rejected. Cooley’s con. lim., 177, 

It is further claimed that the practical working of the law would 
be pernicious, promotive of criminal and demoralizing practices, 
and is therefore void as against public policy. It is argued that ‘‘its 
tendency is to wrest the liquor business from the hands of the better 
element of dealers and place it in the control of the more corrupt 
and venal. For it may be that an honest, respectable, fair minded 
dealer may not be able to procure the endorsement of the major- 
ity of the registered voters, except by practices to which he would 
not resort. Not so, however, with the evil minded and wickedly 
disposed citizen. He would not hesitate to go out into the byways 
to give en ignorant and corrupt voter a drink or a dollar for his 
endorsement, and thus purchase the requisite majority, and after- 
wards add perjury to his other crime by taking the oath required 
by the act.” The act is thus said to be bad in morals and against 
public policy. 

This is a harsh arraignment of the legislative branch of the 
government, which would pass an act tending to sacrifice the 
moral life of the community. If the argument were addressed to 
the legislature it might be induced to prevent the threatened 
mischief by requiring that there should be an entire prohibition, 
or an unanimous call to the business, instead of the consent of a 
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purchased majority. But this is not an argument to be addressed 
to the courts. 

The legislature alone must deal with measures of mere public 
policy in respect to these as well as other affairs of public propri- 
ety and welfare. 

The practical result of sweeping away this restrictive act would 
be, that any bad man in the community might go to the collector 
and pay the license tax and demand a license and invoke the whole 
power of the state to compel the collector to issue it tohim, though 
no sane man in the county would sign his application; for the law 
of 1881, re-enacted by that of March 5th, 1883, reads: ‘‘ Which 
license: shall be issued to each person on receipt of the amount 
hereinafter provided.” It was doubtless with the view to pre- 
vent the sale of intoxicating liquors by persons who ought not to 
be or Spe with the agency, that the act approved March 3d was 
passed. 

Another objection to this act is that it contravenes that provison 
of the constitution which requires that all laws of a general nature 
shall have uniform operation throughout the state. [Sec. 17, art. 
4, of the state constitution, enumerates certain cases in which no 
local or special law shall be passed. The other provisions of the 
state constitution are set out on pp. 574-5 of this volume. —Rerp. | 
It was conceded in the argument that the act is not what is termed 
a ‘‘ local option” law, i. e., a law to take or not to take effect in a 
given locality upon the consent or dissent of the voters of the lo- 
cality, or upon other contingency while it may have effect im other 
localities. There is nothing in the act providing that it is to take 
effect or not, either generally or locally, upon any contingency. 
There is nothing in it indicating that licenses shall or shall not be 
granted upon the assent or dissent of the majority of voters any- 
where. It simply provides that a license shall not be granted 
to the particular individual, unless upon these several condi- 
tions: 1, that his application must be freely signed by a cer- 
tain number of voters requesting that this person be granted a 
license to sell liquors in a designated place; and 2, that he pay for 
the privilege a certain sum of money. The act is uniform in its 
operation throughout the state, and uniform in its operation upon 
every person who wishes to engage in the occupation of a liquor 
dealer. No person is prohibited by it from obtaining the requisite 
number of petitioners or paying his money or receiving a license, 
nor is there any locality in the state where he is forbidden to sell 
liquors upon complying withthe law. This law is uniform, because 
it operates alike upon all persons in all parts of the state. who may 
desire to engage in the particular occupation. MeConihe v. Me- 
Murray, 17 Fla. , 238, 266, and authorities cited. 

Laws imposing conditions and restraints upon the sale of intox- 
icating liquors as police regulations have been upheld everywhere. 
The sale of drags, gunpowder, liquors, poisons of every kind, is 
uniformly regulated by placing conditions and restrictions upon it 
for the protection of health and morals. Men are not allowed to 
practice law or physic or surgery or sell drugs, unless they pos- 
sess certain qualifications of learning, scientific knowledge, skill, 
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integrity, etc., and in addition may be required to pay a tax or 
license fee to the government for the privilege of carrying on their 
special business, in which they are protected by. law, and these 
conditious are sustained by the courts as reasonable and proper 
for the protection of the public against the mischiefs that may flow 
from ignorance and quackery, and yet it can scarcely be contended 
that the laws regulating these matters are not uniform in their 
operation within the meaning of the constitation, simply because 
an ignorant or vicious man may not be able to comply with the 
conditions essential to the public welfare. The right to impose 
conditions upon which men may be allowed to engage in a business 
which is the proper subject of police regulation, as before remarked, 
have been sustained by the courts everywhere, and as to the extent of 
the conditions, so long as they do not contravene the constitutional rights 
of persons, the legislature alone must limit them. 

In the case of the state ex rel. Henshall v. Ludington, 33 Wis., 
107, where an act of the legislatuye declared it to be unlawful to 
sell intoxicating liquors without‘having first obtained a license 
therefor, and that no person shall. be granted a license without 
giving a bond, “conditioned for the payment of damages to any 
person which may be inflicted upon or suffered by them, either in 
person or property or means of support, by reason of so obtaining 
a license, selling or giving away intoxicationg drinks, or dealing 
therein,’ and authorizing suits to be brought upon the bond by any 
person injured bythe selling or giving away of intoxicating liquors, 
Dixon, c. }., delivering the opinion of the court, says: ‘‘ Counsel 
for the respondent frankly concedes the constitutional power 
of the legislature to entirely prohibit the selling or giving away of 
ardent or intoxicating liquors or spirits to be used as a beverage, 
and attack only certain provisions of the act as being inconsistent 
with the authority to sell conferred, and repugnant to the consti- 
tutional rights of the citizen engaged in an authorized and lawful 
traffic or business. The point thus yielded, and as to which there 
would seem to be little room for controversy at the present day, of 
the general power of the legislature over the subject acted upon, 
* * * takes away all ground of constitutional support for the 
objection specially urged against particularclausesor portions of the 
act.’’ ‘The power to prohibit involves ‘‘the utmost limit of legislative 
discretion in prescribing the conditions of sale * * * It may 
couple the license with conditions so oppressive, burdensome and 
unjust that no citizen can afford to apply for or accept the priv- 
ilege and engage in the business.” The court further says: ‘‘ The 
subject with which we are dealing is not one of those pertaining to 
the primary and fundamental rights of the citizen, and as to which 
no unlimited control has been vested in the legislature.” Coun- 


sel ‘‘seem to overlook this principal ground of distinction, and 
argue as if the action ef the legislature was an infringenient of the 
natural and inalienable rights of the citizen, declared and guaran- 
teed by the constitution. * * * Unlike other trades and em- 
ployments which it is the right of the citizen to pursue, undis- 
turbed by arbitrary legislative interference and control, the person 
who engages in this must, within the limitation above indicated, 
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do so subject to such disadvantages and restraints as may be pre- 
scribed by the law making power which authorizes it.” The con- 
stitution of Wisconsin contains no provision relating to the subject 
of intoxicating liquors or prohibiting the sale thereof. The doe- 
trine of the court is the enunciation of the general fundamental 
rights of the legislature to prohibit or restrain by licenses, taxes, 
etc., and to impose such conditions and safeguards against the 
abuse of the traffic in an article of the character in question. It 
is not necessary for us to decide, and we do not decide here, that 
the traffic in intoxicating liquors may be wholly prohibited, but in 
the exercise of the police power of the state the legislature may 
regulate and restrain it, and this power implies that such condi- 
tions may be annexed to the application for a license as the legis- 
lature may deem reasonable; and if the conditions here annexed 
are such as may prevent the granting of licenses to immoral or 
dishonest persons, we have no right to say that the legislature may 
not prescribe the qualifications of those who may engage in the 
occupation of dealers in intoxicating liquors for the protection of 
the public against the conduct of vicious men who might otherwise 
engage in the business without restraint, owing nothing to the 
wholesome public sentiment. 

‘Those statutes (says Judge Cooley, const. lim., 581), which 
regulate or altogether prohibit the sale of intoxicating drinks as a 
beverage have also been, by some persons, supposed to conflict 
with the federal constitution. Such of these, however, as assume 
to regulate only and to prohibit sales by other persons than 
those who should be licensed by the public authorities, have not 
suggested any serious question of constitutional power. * * * 
The same laws have also been sustained when the question of 
conflict with state constitutions or with general fundamental prin- 
ciples have been raised. They are looked upon as police regula- 
tions, established by the legislature for the prevention of intem- 
perance, pauperism and crime, and for the abatement of nuisances. ”’ 
Id., p. 583, citing decisions from Massachusetts, Iowa, Connecti- 
eut, Michigan, Illinois, Vermont, Indiana, New York and otber 
states. 

In the following cases laws referring to the people of towns 
and other localities the question whether licenses should be 
therein granted to sell intoxicating liquors have ‘been sustained: 
com. v. Deans, 110 Mass., 357; com. v. Bennett, 108 id , 27; com. 
v. Turner, 1 Cush., 493; state v. Wilcox, 42 Conn., 364; state v. 
court com, pleas, 36 N. J. law, 72; Locke’s appeal, 72 Pa. st. , 491; 
Anderson v. com., 13 Bush. Ky., 485. 

In the case of Anderson v. commonwealth, the court unani- 
mously hold ‘‘that the sale by retail of intoxicating liquors may 
be constitutionally regulated; and that in localities, where in the 
opinion of the legislature or of its constitutionally organized agen- 
cies, the peace and good order of society so require, license to 
varry on the retail traffic may be refused altogether. * * * 
And further, that the legislature may create other agencies to 
determine the local question, and that it is no constitutional 
objection to the agencies created by the act under consideration 
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that they are composed of the body of the qualified voters of 
the city, town or civil district in which the necessary steps may 
be taken to test the sense of such voters on the subject of such 
retail traffic.” 

This decision expresses the views of many courts which have 
had the question before it, and the same rule would sustain the 
act under consideration. The supreme court of Indiana, in 
Groesch wv. the state, 41 Ind., 547, holds that the constitution 
does not require that the operation of laws throughout the state 
shall be uniform in any other sense than that their operation shall 
be the same in all parts of the state, under the same circumstances 
and conditions. The act under consideration in that case required 
any person desiring a permit to sell mtoxicating liquors as a bev- 
erage to file in the auditor’s office a p-vition praying such permit, 
stating among other things that he is a proper person to receive 
such permit, which petition shall be signed by the applicant and 
also by a majority of the legal voters resident in the ward or town- 
ship where the applicant proposes to sell such liquors. The board 
of commissioners on being satisfied that the petition is in proper 
form, and that it has been signed as required, shall direct a permit 
to be issued by the auditor upon his complying with the provisions 
of the act, paying for the permit and giving bond as required by 
law. Says the court: ‘‘Thus the qualifications and fitness of each 
person, as well as the wish of the petitioners for the establishment 
of the business in their neighborbood, are at once settled by the 
voice of those who are most intimately concerned. If they do not 
thus open the door to the traffic the law provides that, so far as 
the applicant is concerned, it shall remain closed.” The compli- 
ance with such conditions, the court says, has not been considered 
as involving the exercise of legislative functions, and the act is 
general in its application to every locality, and uniform in its 
operation. The people, in their sovereign capacity, do not 
enact or give vitality to the law or nullify. it, but aid in its 
enforcement. 

A law similar to this was also adjudicated upon in House v. the 
state of Mississippi, 41 Miss., 737, where it was decided that the 
power to grant such licenses must be exercised in accordance with 
the requirements of the act, ‘‘and a grant of license without a pe- 
tition of a majority of the legal voters resident within the city is 
null and void.” To the same effect see Rohrbacher v. mayor, etc., 
51 Miss., 735, 743. 

It is further urged with great tenacity on the part of the relator 
that the act under consideration is in violation of the fourteenth 
amendment to the constitution of the United States, which runs 
thus: ‘‘ All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of ‘the United States 
and of the state where they reside.” 

** No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty or property without due pro- 
cess of law, nor deny to any person within its jurisdiction the equal 
protection of the laws.” 
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A case came before the supreme court of the United States, re- 
ported in 18 Wallace, 129 (Bartemeyer v. Iowa), in which was in- 
volved the right of the state to regulate the traffic in intoxicating 
liquors, and it was urged that such a law was void as violating the 
privileges or immunities of citizens of a state or of the United 
States. The court says: ‘‘ We think that the right to sell intoxi- 
cating liquors, so far as such a right exists,is not one of the rights 
growing out of citizenship of the United States.” Mr. Justice 
Bradley, in a concurring opinion, says: ‘‘ The law was not in this 
case an itivasion of property existing at the date of its passage, 
and the question of depriving a person of property without due 
process of law does not arise. No one has ever doubted that a 
legislature may prohibit the vending of articles deemed injurious 
to the safety of society, provided it does not interfere with vested 
rights of property. When such rights stand in'the way of public 
good they can be removed by awarding compensation to the owner. 
When they are not in question a claim of a right to sell a prohib- 
ited article can never be deemed one of the privileges and immu- 
nities of the citizen.” 

Mr. Justice Field, concurring also in the opinion of. the court, 
says: ‘‘ The prohibition of sale in any way or for any use is quite 
a different thing from the regulation of the sale or use so as to 
protect the health and morals of the community. 1 have no doubt 
of the power of the state to regulate the sale of intoxicating liquors 
where such regulation does not amount to the destruction of the 
right of property inthem. * * * No one has ever pretended, 
that I am aware of, that the fourteenth amendment interferes in 
any respect with the police powers of the state. Certainly no one 
who desires to give to that amendment its legitimate operation has 
ever asserted for it any such effect. It was not adopted for any 
such purpose. The Judges who dissented from the opinion of the 
majority of the court in the slaughter house cases never contended 
for any such position. But, on the contrary, they recognized the 
power of the state in its fullest extent, observing that it embraced 
all rerulations affecting the health, good order, morals, peace and 
safety of society, that all sorts of restrictions and burdens were im- 
posed under it, and that when these were not in conflict with any 
constitutional prohibition or fundamental principles they could not 
be successfully assailed in a judicial tribunal.” 

This decision of the supreme court of the United States would 
seem to so cover the question made under the fourteenth amend- 
ment that nothing further need be said. Counsel, however, call 
our attention to a decision of the circuit court of the United States 
for the district of California in a case involving the constitution- 
ality of a revenue law of that state, in which the opinion was filed 
in September last. The case was that of the county of San Mateo 
v. the Southern Pacific R. R. Co., reported in 13 federal reporter, 
723. We quote some portion of the opinion to which onr atten- 
tion is directed. ‘Mr. Justice Field says: ‘‘ The fourteenth amend- 
ment of the constitution in declaring that no state shall deny to 
any person within its jurisdiction the equal protection of the 
laws, creates a limitation upon the exercise of all the powers of the 
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state which can touch the individual or his property, including 
among them that of taxation Whatever the state may do it can- 
not deprive any one within its jurisdiction of the equal protection 
of the laws; and by equal protection of the laws is meant equal 
security under them to every one, on similar terms, in his life, his 
liberty, his property, and in the pursuit of happiness. It implies 
not only accessibility by him, on the same terms with others, to 
the courts of the country for the security of his person and prop- 
erty, the prevention and redress of wrongs and the enforcement 
of contracts, but also an exemption from any greater burdens or 
charges than such as are equally imposed upon all others under 
like circumstances. * *, * Unequal exactions in every form, 

or under any pretense, are absolutely forbidden. * *. * Tax- 
ation on business in the form of licenses may also vary according 
to the calling or occupation licensed and the extent of business 
transacted; but even then there must be uniformity of charges 
with respect to the same calling or occupation in the same locality. 

* * * Tt (the fourteenth amendment) does not, indeed, place 
any limit upon the subjects in reference to which the states may 
legislate. It does not interfere with their police power. Upon 
every matter upon which, previously to its adoption, they could 
act, they may still act. They can legislate now, as they always 
could, to promote the health, good order and peace of the com- 
munity; to develop their resources, increase their industries and 
advance their prosperity; but it does not require that in all such 
legislation hostile and partial discrimination against any class or 
persons shall be avoided; that the stites shall impose no greater 
burdens upon any one than upon the rest of the community under 
like circumstances; nor deprive any one of rights which others 
similarly situated are allowed to enjoy. It forbids the state to lay 
its hand more heavily upon one than upon another under like 
conditions. It stands in the constituton as a perpetual shield 
against all unequal and partial legislation by the states, and the 
injustice which follows from it, whether directed against the most 
humble or the most powerful, against the despised laborer from 
China or the proud master of millions.” 

We fail to discover in the paragraph quoted, or in any part of the 
text of the opinion referred to, that the fourteenth amendment 
places any obstacle in the way of the right of states to legislate 
in respect of the regulation of traffic in intoxicating liquors or the 
exercise of any of the recognized police powers. They remain as 
before the adoption of the amendment. The amendment requires 
that all citizens shall be amenable to the same laws. The argu- 
ment that every man in the community has the right to engage in 
any kind of business he may choose, and that the legislature may 
not impose conditions in respect to the exercise of such right, 
especially in business that has always been the subject of police 
regulation and restriction, goes as well against the power of the 
state to impose any restriction, even the asking for a license, as 
against the conditions imposed by the act in question. The opin- 
ion of Justice Field in the California tax case agrees with that of 
all the justices in the case in 18 Wallace, that the fourteenth 
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amendment does not affect the police powers of the state, as they 
existed before the adoption of the amendment; nor the power of 
the states to impose taxes and regulations upon property or 
business, *‘ provided they lay no greater burden upon any one 
than upon the rest of the community under the like circum- 
stances; nor deprive any one of rights which others similarly 
situated are allowed to enjoy.” See, also, Missouri v. Lewis, 11 
Otto, 22, 31. 

As was said by the courtin Iowa (in re Ruth, 32 Iowa, 252), in 
regard to the license law of that state, a preventive restriction is 
thrown around the sale by permitting men of good moral charac- 
ter alone to deal in this article. Counsel exclaim: ‘Have not 
men of bad moral character the same rights as men of good mor- 
als?” Undoubtedly, all men are equal before the law in respect 
of the right of person and property, but every man who desires to 
engage in the business must submit to the terms prescribed by 
the law. Certain poisons are property, but the sale of them may 
be restricted to certain persons, namely: those having sufficient 
intelligence to know when they ought to be used, and of sufficient 
character for prudence to give assurance that these agents will not 
be carelessly administered. Intoxicating liquors have uniformly 
been held to be proper subjects of police surveillance, and the sale 
of them guarded and restrained by regulations prescribed by the 
legislature. 

We find that the act ot March 3d, 1883 (except sections five 
and six, which may be stricken out without impairing the effi- 
cacy of the act or the object of enacting it), is not obnoxious to 
any provision of the constitution of this state or of the United 
States. 

The motion to quash the alternative writ is granted.” 

State v. Brown. January, 1883. 19 Fla., 593. 


MINNESOTA ASSERTS HER POLICE POWER. 


SUPREME COURT OF MINNESOTA. 
‘* There is no possible distinction in this respect between refusing 
to grant a license and revoking one already granted. Both acts 
are an exercise of the police power. The power exercised and 


‘the object of its exercise is, in each case, identical, viz: to ex- 


clude an incompetent or unworthy person from this employment. 
Therefore the same body which may be vested with the power to 
grant, or refuse to grant a license, may also be vested with the 
power to revoke. The statutes of all the states are full of enact- 
ments giving the power to revoke licenses of dealers, innkeepers, 
hackmen, draymen, pawnbrokers, auctioneers, pilots, engineers, 
and the like, to the same bodies. boards, or officers who are au- 
thorized to issue them, such as city councils, county commission- 
ers, selectmen, boards of health, boards of excise, ete. The con- 
stitutionality of such laws, as a valid exercise of the police power, 
has often been sustained, and indeed rarely questioned. Cooley, 
const. lim., 343 and 744, and cases cited.”’ 


State, ete. v. Board, ete. Dec. 24, 1885. Supreme court 


of Minn. 26N. W. R., 124. 
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MASSACHUSETTS ASSERTS HER POLICE POWER. 


SUPREME COURT OF MASSACHUSETTS, 


‘*Morton, J. By the city charter of Boston, the city government 
has the ‘‘ power to make all such needful and salutary by-laws or 
ordinances, not inconsistent with the laws of this commonwealth, 
as towns by the laws of this commonwealth have power to make 
and establish, and to annex penalties, not exceeding fifty dollars, 
for the breach thereof; which by-laws and ordinances will take 
effect and be in force from and after the time therein respectively 
limited, without the sanction or confirmation of any court or other 
authority whatsoever.” St. 1854, c. 118, § 35. In pursuance of 
this power, the city government committee formed the ordinance 
under which these complaints were brought, which is as follows: 
‘** No person shall, except by permission of the said committee, de- 
liver a sermon, lecture, address or discourse on the common or 
other public grounds.” Rev. Ord., c. 37, § 11. This ordinance 
is not inconsistent with any law of the commonwealth, and we see 
no ground for holding it to be unreasonable and invalid. Its pur- 
pose is to promote the public peace, and to protect the public 
grounds from injury, and it is calculated to effect these ends with- 
out violating the just rights of any citizen. 

The defendant’s claim, that this ordinance has become obsolete, 
because the same or similar ordinance enacted in 1862 has not 
been enforced, and has been repeatedly violated, cannot be sus- 
tained. A statute or ordinavuce remains in force until it is re- 
pealed. The ordinance under which the defendant was convicted 
was enacted in 1882, and the evidence offered to show that the 
ordinance of 1862 had been disregarded or disused was immaterial, 
and rightly rejected.” 

Com. v. Davis. January 8, 1886, by supreme court of 


Mass. 4N. E. R., 578. 


CALIFORNIA ASSERTS HER POLICE POWER. 


SUPREME ‘COURT OF CALIFORNIA. 


“The following proviso in the ordinance is also challenged: 
‘No license to keep a saloon or bar, or other place, for the sale of 
spirituous, vinous, malt or mixed liquors, shall be issued to any 
person until a permit in writing from the board of police commis- 
sioners authorizing such issue shall have been filed with the clerk 
of the council, and the board of police commissioners shall have 
power to issue such permit and revoke the same at any time, and 
after the filing of such revocation with the clerk of the council 
the said clerk shall issue no further license to the party whose 
permit is revoked, until a new permit be granted said party.’ 

‘‘This condition, imposed upon persons entitled to licenses, 
affects only the operation of the ordinance, and not its existence. 
It is the mode prescribed for issuing licenses to persons who want 
to engage, or wish to continue in a licensed occupation. As mere 
mode the condition imposed is nut more unusual or onerous than 
statutory law or local ordinance, passed in the exercise of the 
police power of the state, has frequently prescribed for other occu- 
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pations or professions. Says the supreme court, in ex parte Yale, 
24 Cal., 242: ‘The manner, terms and conditions of an attorney’s 
admission to practice, and of his continuing in practice, as well 
as his powers, duties and privileges, are subject to legislative con- 
trol the same as any other profession or business that is created 
or regulated by statute: therefore the statute which required, as 
a condition to admission to practice, or to continue in practice, 
the taking of the oath prescribed was constitutional. So in ex 
parte Frazer, 54 Cal., 94, and ex parte Johnson, 62 Cal., 263, we 
held that a statute, passed to regulate the practice of medicine, 
which made it a misdemeanor for a physician to practice medicine 
without having first procured a certificate from a board of exam- 
iners, appointed by certain medical societies, was not subject to 
constitutional objection.” 


Re Guerrero, 9 W. C. R., 862, March 16, 1886, by su- 
preme court of California. 


The objections to the ordinance are two: 


1. That it is unreasonable, the rule being that when a power to 
pass an ordinance is not given in express terms, butis derived from 
a general power to legislate, the crdinance must be reasonable. 
(Ex parte Chin Yan, 60 Cal., 78.) 

2. That it violates state constitution, art. 1, secs. x1 and xx1, 
inasmuch as it is not uniform 

Both of these objections seem to be answered by ex p:rte Moy- 
nier, referred to hereafter. 

It is claimed, in answer to the prayer of the petitioner for a dis- 
charge, that the power exercised by the board of trustees was duly 
vested in that body, not only under the act approved March 13, 
1883, but also under the provisions of the state constitution. We 
will confine ourselves to a consideration of the powers vested iu 
the municipal corporation by the constitution, as that will be suffi- 
cient for the present case. 

By section xt of article x1 of the constitution it is provided: 
‘*that any county, city, town or township may make and enforce 
within its limits all such local, police, sanitary and other regula- 
tions as are not in conflict with general laws.”’ 

In the case of ex parte Moynier, 65 Cal., 33, this court had 
under consideration an ordinance very similar in its provisions to 
the one now under consideration, and held that the power exer- 
cised by the board of supervisors of the city and county of San 
Francisco, fixing certain limits in the city for the carrying on of 
the laundry business, was properly exercised under the section of 
the constitution above referred to. The opinion in that case says: 
‘*that the regulations of the order are; as to portions (perhaps 
all), police regulations, and, as to some, sanitary, we ‘have no 
doubt.” 

And in the case of Barbier v. Connolly, 113 U. S., 27, the su- 
preme court of the United States, in a laundry case, says: ‘‘ The 
fourth section, so far as it is involved in the case before the police 
judge, was simply a probibition to carry on the washing and iron- 
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ing of clothes in public laundries and wash-houses, within certain 
prescribed limits of the city and county, from ten o'clock at night 
until six o’clock in the morning of the following day. * * * The 
provision is purely a police regulation within the competency of 
any municipality possessed of the ordinary powers belonging to 
such bodies.” The case of Soon Hing v. Crowley (same volume, 
p. 703), which was also of the same character, lays down the same 
doctrine. Other cases might be referred to, but a decision of the 
supreme court of this state and two of the supreme court of the 
United States, holding such on ordinance to be a police or sani- 
tary regulation, are deemed sufficient. We can see nothing un- 
reasonable in the ordinance, but, on the contrary, good reasons 
may have moved the board of trustees to pass the order in ques- 
tion. 
Writ dismissed and petitioner remanded. 
* Morrison, C. J. 


We concur: 
Myrick, J., 
SHARPSTEIN, J., 
TuHornton, J., 
Ross, J. 
Re Hang Kie, March 23, 1886, by supreme court of Califor- 
nia, 9 W. C. R., ——. } 


We also refer to the following: 


Rehberg v. mayor. June 9, 1885, N. Y 

Amperse v. Kalamazoo. January 13, 
222, 410. 

Re Conway. Oct. 5, 1885, Pa. 1 At. R., 127. 

W. L. Murfree, Sen., leading article. February, 1886. 
7 crim. law mag., 143-4. 

Vanderlip and al. v. Derby. Feb. 10, 1886, Neb. 26 N. 


W. R., 707. 
People v. Richmond. Feb. 3, 1886, Mich. Iad., 770. 
fe Bickerstaff, supreme court of Cal. April, 1886. 


RE YICK WO, THE CASE AT BAR. 


We are now brought to an examination of the decision in ve Yick 
Wo, which is the case: at bar. We mailed on Mareh 23d, 1886, a 
full set of briefs, so that this court might know therefrom the mat- 
ters which were before the court below. ‘(he case of Wo Lee was 
submitted in the circuit court on a set of the same briefs.) We 
now produce a condensed copy of the decision in re Yick Wo, the 
whole of which will appear in the record, and may be found in 8 
west coast reporter, on page 543: 


Hearing on habeas corpus. The opinion states the facts. 
L. H. Van Schaick and D. L. Smoot, for the petitioner. 
Alfred Clarke and Oliver P. Evans, contra. 
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Searts, C. 1. Yick Wo,a native of China, came to the United 
States in 1861, and for twenty-two vears last past has been en- 
gaged in the laundry business at 349 Third street, San Francisco. 

2. Petitioner is an alien, and asubject of the emperor of China. 

The petition for a writ of habeas corpus was filed August 24, 
1885, and a writ issued returnable September 4, 1885. The return 
shows that petitioner is held by the respondent as sheriff of the 
city and county of San Francisco, under a conviction and sentence 
for a violation of section 1 of order 1569, and section 68 of order 
1587 of the board of supervisors of the city and county of San 
Francisco. 

Ordinance, or order No. 1569 of the board of supervisors, under 
which petitioner was convicted, is in the following language: 


| This order is printed on page 3 of this brief, and need not be 
here repeated. | 


Section 68 of order 1587, passed July 28, 1880, is in substance 
and effect the same as section 1 of No. 1569, quoted above. 

It is admitted that the petitioner had a license, a certificate from 
the board of fire wardens, and a certificate from the health officer, 
copies of which are on file. 

It is further admitted that petitioner applied to the board of 
supervisors, June 1, 1885, for consent of said board to maintain 
and carry on his laundry; but that said board refused said con- 
sent. 

By section x1 of article x1 of the constitution of this state, it is 
provided that ‘“‘any county, city, town or township may make 
and enforce within its limits all such local, police, sanitary and 
other regulations as are not in conflict with general laws.” 

By section 74 of the act of April 19, 1856, usually known as 
the consolidation act, the board of supervisors is empowered, 
among other things, ‘‘ to provide by regulation for the prevention 
aud summary removal of nuisances to public health, the pre- 
vention of contagious diseases; * * * to prohibit the erec- 
tion of wooden buildings within any fixed limits where the streets 
shall have been established and graded; * * * to regulate 
the sale, storage and use of gunpowder, or other explosive or 
combustible materials and substances, and make all needful regu- 
lations for protection against fire; to make such regulations con- 
cerning the erection and use of buildings as may be necessary for 
the safety of the inhabitants.” 

‘*Unwholesome trades, slaughter-houses, operations offensive 
to the senses, the deposit of powder, the application of steam 
power to propel cars, the building with combustible materials, 
and the burial of the dead, may all,” says Chancellor Kent, ‘‘ be 
interdicted by law, in the midst of dense masses of population, 
on the general and rational principle that every person ought to 
so use his property as not to injure his neighbors, and that private 
interests must be made subservient to the general interests of the 
community.” 2 Kent’s Com., 340. 

Every citizen holds his property subject to the proper exercise 
of the powers and restrictions above referred to. 

A large proportion of the laws and ordinances relating to the 
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comfort, safety, health, convenience, good order and general wel- 
fare of the inhabitants of cities and towns, and which we style 
police laws or regulations, have the effect, in a greater or less de- 
gree, to disturb “and curtail individaal enjoyment and personal 
rights. 

For the injury which the citizen suffers, he is, in contemplation 
of law, compensated by his share in the general benefits flowing 
from the regulations found essential to the general welfare. It 
is but a reasonable restraint upon the use of property in those 
cases where its unlimited use or enjoyment would produce serious 
mischief to others. 

The right to establish fire limits, and to interdict the construc- 
tion of wooden buildings within certain specified bounds, is a 
familiar exercise of the authority usually conferred upon mu- 
nicipal corporations. 

In towns like San Francisco, constructed largely of wood, the 
danger from fire is ever present and overshadowing. 

It is not, therefore, strange that the legislature, in conferring 
certain powers upon the municipal authorities of the city, in- 
cluded not only the authority to regulate the erection, but also 
the use of buildings, so far as necessary for the safety of the in- 
habitants. 

To prevent the construction of wooden buildings within the 
densely inhabited portions of a city may become an imperative 
duty on the part of the authorities. They may not destroy those 
already erected; but the use of wooden structures within given 
limits, for specific and highly dangerous purposes, may become 
quite as detrimental as the erection of new structures of the same 
character, and as the power of regulation extends to the use, as 
well as to the erection, of wooden buildings, we can discern no 
assumption of unwarranted authority in the order No. 1569, 
which interdicts the establishing, maintaining or carrying on 
laundries, except by consent of the board of supervisors, save in 
brick or stone buildings. The business of conducting a laundry 
involves a constant use of fires, under circumstances and, perhaps, 
by persons, liable to result in conflagrations; of these facts the 
supervisors are the judges. 

In given instances, under favorable circumstances, the danger 
of fire from this business may be reduced to a minimum, or may 
not at all jeopardize the surrounding property. In this last class 


of cases, po objection can be seen ge permits should not be 


granted, as provided for in order 1569. It has been the practice 
in municipal corporations to vest the granting of licenses for a 
variety of objects in the discretion of the corporate authorities, or 
some of them. Without such authority, boards of health and 
various other agencies by which the lives and health of citizens, 
and the safety and due enjoyment of their property are protected, 
would be powerless for good. 

The argument that the discretion to permit the establishment 
of laundries in wooden buildings by the supervisors is liable to 
abuse, cannot be held conclusive. No doubt all power is liable 
to abuse, wheresoever lodged. 
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In theory, however, as well as in ordinary practice, the per- 
sons selected to discharge governmental duties, by reason of sup- 
posed qualifications for the several positions in which they are 
placed, will be found to possess the capacity and integrity essen- 
tial to a proper administration of the trust reposed in them. 

If they prove deficient in these qualifications the evil cannot be 
remedied by invalidating their acts, performed by virtue of au- 
thority vested in them, or, where they have exercised discretion- 
ary powers, by impugning their judgment or motives, rather than 
their right to exercise the discretion. 

The board of supervisors, under the several statutes conferring 
authority upon them, has the power to prohibit or regulate all 
occupations which are against good morals, contrary to public 
order and decency, or dangerous to the public safety. 

Clothes washing is certainly not opposed to good morals or sub- 
versive of public order or decency, but when conducted in given 
localities it may be highly dangerous to the public safety. Of 
this fact the supervisors are made the judges, and having taken 
action in the premises, we do not find that they have prohibited 
the establishment of laundries, but that they have, as they well 
might do, regulated the places at which they should be estab- 
lished, the character of the buildings in which they are to be 
maintained, ete. 

The process of washing is not prohibited by thus regulating the 
places at which, and the surroundings by which, it must be exer- 
cised. 

The order No. 1569 and section 68 of order No. 1587 are not in 
contravention of common right, or unjust, unequal, partial, or 
oppressive in such sense as authorizes us in this proceeding to 
pronounce them invalid. 

It is next contended that order No. 1569 and section 68 of order 
1587 are repealed by order No. 1767, adopted April 8, 1884, and 
which is in the following language: 

|The full text of this order may be found in the certified opin- 
ion of the court below, alsoin 8 W. C. R., at page 552, also on 
pages 9 to 12 of petitioner’s brief in court below, which we for- 
warded to Washington, to clerk of this court, March 23d, 1886. | 

The rule for the construction of ordinances and orders of a 
muncipal corporation are the same as for the statutes of the legis- 
lature. 

The civil code of this state (section xx) affords no guide for de- 
termining the question of the repeal of the acts of municipal 
corporations, except so far as its rules enunciate general principles, 
alike applicable to all statutory enactments, general and local. 

The law does not favor the repeal of statutes by implication, 
and where there is an apparent conflict between two acts the court 
should reconcile them if possible, but if this cannot be done, then 
the last act must govern: Schofield v. White, 7 Cal. 400; People 
v. R. R. Co., 28 id. 254. 

Where a subsequent statute is repugnant to a prior one, the lat- 
ter operates, without any repealing clause, as a repeal of the 
former; or where not repugnant, if it clearly appears from the 
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latter that it was intended as a revision or substitute for the 
former, it will repeal it so far as revised or substituted: Pierpont 
v. Crouch, 10 Cal. 315. , 

In order for a subsequent act to repeal a former, it should ap- 
pear from the last act that it was intended to take the place of or 
repeal the former, or that the two acts are so inconsistent that 
force and effect cannot be given to both: ex parte Smith, 40 Cal. 
419; estate of Wixam, 33 id. 320; People v. Burt, 43 id. 560; 
People v. Sargent, 44 id. 430. | 

Section 1x of the order No. 1767, expressly repeals ‘‘ order No. 
1691, and all orders or parts of orders in conflict with any of the 
provisions of this order.” 

It follows that order No. 1569 is not expressly repealed unless 
there is a conflict between its provisions and those of the later 
order or orders. We may dismiss some intermediate orders of the 
board from observation, for the reason that we find in them no 
support for the contention of petitioner not contained in No. 1767. 

We fail to find in order No. 1767 evidence of any such repug- 
nance or conflict with No. 1569 as to warrant the conclusion that 
the latter is repealed by implication. 

They may, with propriety, both stand together. No. 1767 fixes 
the limits within which a public laundry or wash-house shall not 
be carried on without complying with certain conditions therein 
specified. These conditions relate to certificates to be procured 
from the health officer as to drainage and sanitary conditions, and 
from the board of fire-wardens showing the stoves, washing and 
drying apparatus are in good condition, and not dangerous to 
surrounding property from fire, etc. 

The order also fixes and designates certain hours of the night 
within which ironing and washing shall not be carried on. 

The prominent features of the order consists in the limits which 
it fixes within which certain restrictions apply. All of these pro- 
visions may with propriety be enforced, and the necessity still 
exist, in the densely settled portions of the town, for this busi- 
ness to be conducted only in buildings of brick or stone. 

As order No. 1569 is not expressly repealed by order 1767, and 
as the latter is not repugnant to, or inconsistent with, the former, 
we are of opinion it did not repeal the former by implication, and 
that section 1 of order No. 1569 is still in full force and effect, and 
applicable alike to all classes and conditions of men engaged, or to 
engage, in the business therein indicated. 

We have not deemed it necessary to discuss the question in the 
light of supposed infringement of petitioner’s rights under the 
constitution of the United States, for the reason that we think the 
principles upon which contention on that head can be based have 
in effect been set at rest by the cases of Barbier v. Connolly, 113 
U.S. 27, and Soon Hing v. Crowley, id. 703. 

That this class of orders are not repugnant to our state con- 
stitution need not now be discussed, as their validity with refer- 
ence to that instrument has been sustained in ex parte Mount, 5 
West Coast Rep. 575; ex parte Moynier, 65 Cal. 33; ex parte Wal- 
ters, id. 269. 
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A regulation which applies alike to all persons engaged in a 
given pursuit, without distinction as to nationality, residence, age, 
sex or condition, is not when otherwise regular and valid, subject 
to the criticism of being in violation of treaty obligations exist- 
ing between the United States and China. 

We are of opinion the petitioner should be remanded to the 
custody of the sheriff. 

Belcher, C. C., and Foote, C., concurred. 

By the court. For the reasons given in the foregoing opinion 
the petitioner is remanded to the custody of the sheriff. 


We have in the above decision the findings of the supreme 
court of California on the important issues of fact presented by the 
record. Can this court say that the findings are against the evi- 
dence ? 

If the findings remain undisturbed can this court say that our 
supreme court erred in the interpretation of the law? 

Unless error appears in the proceedings of the supreme court 
of California, the judgment in re Yick Wo must be affirmed, and if 
it is, the jadgment in ve Wo Lee mast also be affirmed. 


THE YICK WO AND WO LEE DECISIONS COMPARED. 


We have already expressed our regret that there were not find- 
ings of fact (see page 9, ante), and it is within the possibilities that 
the important question which this case involves may go off on the 
side issue of practice in habeas corpus cases. 

We are satisfied with the correctness of the position which we 
took in the court below. (See pp. 11-12 of this brief, ante.) It 
would seem that the circuit court viewed the facts differently from 
the view adopted by our supreme court. We quote from the circuit 
court decision: | 

*« After that decision, the ordinance was amended by omitting the 
requirement of the assent of twelve citizens and taxpayers in the 
block; but it still prohibited carrying on a laundry business, after 
complying with numerous onerous conditions, without in addition 
‘*having first obtained a license or permit therefor, duly granted 
by resolution of the board of supervisors.”’ It prescribed no spe- 
cific conditions, the performance of which should entitle the party 
to a license or permit; but the license or permit, after perform- 
ance of all the other prescribed conditions, still depended upon 
the will or pleasure of the board of supervisors. It simply struck 
out the consent of the twelve taxpayers on the block, and left it 
to rest upon the consent of the board alone, thereby limiting the 
number of parties to the consent, without abandoning the prin- 
ciple.” 


Re Wo Lee, 9 W. C. R., 82. 
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Upon inspection of the order 1569, now under examination, it 
will be seen that it was passed May 26, 1880, and that order 1679, 
passed June 10, 1882, was the order considered in Quong Wo, 7 
Saw., 531. itis apparent that order 1679, passed June 10, 1882, 
and declared invalid July, 1882, could not have been ‘‘ amended”’ 
‘“afler that decision” by the passage of order 1569 on the 26th of 
May, 1880. 

We quote from the above extract: 


‘© The license or perm it, after the performance of all the other 


prescribed conditions, still depended upon the will or pleasure of 


‘ the board of supervisors.” 
Re Wo Lee, 9 W. C. R., 82. 

This extract shows that the circuit court may have supposed that 
there were other conditions ‘‘ prescribed,’’ and perhaps referred to 
the conditions referred to in the “‘ uncontradicted petition.” 

Wo Lee, 9 W. C. R., 83. 

In the decision re Yick Wo (the case at bar), on pages 552-4 
of 8 W. C. R., (see pp. 89-93, anie,) will be found the text of order 
1767, which does prescribe some conditions to be complied with, 
within certain limits; but the limits are not the same as those 
affected by order 1569. Moreover, order 1767 was passed April 
8, 1884, while order 1569 was passed nearly four years earlier—May 
26, 1880. 

At the time of the passage of order 1569 there were no ‘‘ other 
prescribed conditions” to be complied with, except the abatement 
of the scaffold on the roof. 

Vide 2 2 of order 1569, on page 3 of this brief. 

The question of the peril or safety of the adjoining property as 
to risk of conflagration was to be decided by the board of super- 
visors, on inspection of the premises or other evidence. 

See opinion of Wilson, judge, pp. 5-9, ante. 

If it had been true, as intimated by the circuit court, that 
the other regulations which have since been passed (viz., orders 
1719-1767, vide page 10, ante) were adopted and obeyed before the 
passage of order 1569, there would be much force in the reasoning 
of the circuit court; and here, again, we find the influence of the 


‘uncontradicted petition.” 

The petitioner alleges (7 4, p. 3 of petition) that he ‘‘has 
scrupulously complied with every revenue, health, fire and police 
regulation,” etc.; while’‘‘the notorious public and municipal his- 
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tory of the times” (we quote from Wo Lee, 9 W. C. R., pp. 84-85) 
is evidence that up to the time of the decision of this court in Bar- 
bier v. Connolly, January 5, 1885, and Soon Hing v. Crowley, 
March 16, 1885, the chinese laundrymen successfully resisted every 
order passed for the regulation of their business. 


Again, we find in the cireuit court decision: 


And the uncontradicted petition shows that all chinese applica- 
tions are, in fact, denied, and those of caucasians granted—thus, 
in fact, making the discriminations in the administration of the 
ordinance, which its terms permit. 


fie Wo Lee, 9 W. C. R., 83-84. 


We earnestly insist that we are not responsible for the untruth 
of the petition, nor are we required to contradict such petitionary 
allegations. We deny discrimination. 

How can we be responsible for the credulity of the petitioner, 
or his reckless allegations? We have already shown, p. 27-28 
ante, that the Tung Hing Tong pleaded before our supreme court 
that this order was in force and obeyed, and therefore that order 
1719 was unreasonable. 

Can associations like the Tung Hing Tong be permitted thus to 
attempt to mislead our courts, or by a change of attorneys to escape 
responsibility for such contentions ? | 

With proper deference, we submit that the order does not ‘‘mean 
prohibition as to the chinese,” (Wo Lee, 9 W. C. R., 85) because 
the weight of evidence is the other way. We showed in the court 
below (vide p. 16, ante), that no prohibition is enforced against the 
chinese in the licensing of intelligence offices, or the use of steam, 
although such power exists. We show by our photographic exhibits 
that the objectionable scaffolds on the roofs still remain. 

Since the decision of Judge Wilson, July 1, 1885, pp. 5—9 ante, 
the power of the city to enforce this order has been limited only by 
her moderation. 

Why should we want to destroy the chinese laundry business ? 
Do we not voluntarily give them our clothes to wash? Have we not 
given them three-fourths of the laundry business of San Francisco ? 
We take them into our families as cooks and butlers, and into our 
churches and sunday-schools, and they sleep with us (temporarily) 
in our cemeteries. 

An attempt was made to restrain by injunction the enforcement 


of this order, and the injunction was denied January 20, 1886. 


Yick Wo v. Crowley, 8 W. C. R., 715. 
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The existence of the power to enforce this order has been indis- 
putable since July Ist, 1885, and if ‘‘ the purpose was to drive out the 
chinese laundrymen,’’ as assumed by the circuit court (Re Wo Lee, 
9 W. C. R., 85), we ask why ut has not been done ? 

San Francisco is proud of ber public buildings, her architecture, 
her parks, her schools and colleges, her public benefactors and their 
munificent gifts, and must she be forever afilicted, imperiled and 
disgraced by these rookeries and fire-traps with scaffolds on the 
roofs? Have we not suffered this nuisance long enough? Is there 
to be for us no day of better things? Will the federal’ court chain 
us to the annoyances described in pages 21 to 24 ante, and compel 
us in.each case to bring an action for injunction? 

San Francisco has had power to regulate these laundries and 
power to suppress them within certain limits which she may herself 
define (re Hang Kie, by supreme court of California, March 23, 
1886, p. 87-8, ante), and this power has been possessed by the city 
of San Francisco since Jauuary Ist, 1880. 

It is evident that these laundries existed in San Francisco dur- 
ing all this time. Now, if the purpose of the supervisors of San 
Francisco ‘‘ meant prohibition as to the chinese,” we ask why the 
purpose was not accomplished ? 

We say that the city did not meun to prohibit, did not mean to 
suppress this useful business, but simply meant to regulate it so as 
to secure the safety of the city. The contrary view leads to the 
curious conclusion that for six years the chinese laundry association 
has been superior in strength to the local government of San Fran- 
cisco. 

This petitioner, who says he ‘‘ has scrupulously complied with 
every police regulation” of the city, further says, that in 1880 this 
order was passed ‘‘to deprive him of liberty and property without due 
process of law, and to deny him the equal protection of the law, 
and to discriminate against him, contrary to the fourteenth amend- 
ment, 7 1977 R. S. U. S., and the treaty with China.” 

Now, if the purpose in 1880 and ever since was'to ‘‘ drive out 
the chinese laundrymen” (Wo Lee, 9 W. C. R., 85); we ask again, 
why has it net been done ? 

Was it because there was not time? The answer is that the pe- 
riod was six years. 

Was it because we had not power? The answer is that all the 
power of the state was arrayed by article x1, section XI, of our con- 
stitution in our support. 
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Was it because we were not so disposed? The accusation is 
that we were so disposed. 

Was it because we feared a restraining order from the federal 
court? The answer is, the federal court refused to grant such an 
order. (Yick Wo v. Crowley, 8 W.C. R., 715.) 

These reflections tend to show that regulation, and not suppres- 
sion, is the object of the order, and that it is untrue that the purpose 
of the supervisors was to drive out the chinese. 


But our ingenious and talented adversary has incorporated in 
the evidence a license, a certificate of the fire wardens, and a certi- 
ficate of the health officer. We apprehend that the effect of these 
papers was a question which pertained to the judicial power of the 
state. But we are ready to submit our response to the scrutiny of 
this court. We presume this court will take the case as it came 
from the court ‘below, and therefore we produce an extract from 


OUR BRIEF IN THE COURT BELOW: 


Our ingenious adversary (p. 1) refers to Yick Wo’s license, 
This identical plea was made by Soon Hing, and branded bad by 
the supreme court of the United States. (113 vu. s. x. 703.) 

Our ingenious adversary refers (p. 1) to the certificate of the 
fire warden. We reply that the certificate was given, as appears 
by its date, March 3, 1884. The application to the supervisors 
was made in June, 1885. 

It would be quite consistent with all the evidence before this 
court to suppose that there was no scaffold on the roof when the 
certificate was given. The refusal of the board of supervisors in 
July, 1885, was ; justified by the erection of the scaffold on the roof, 
as shown by our “‘ exhibit one.’ 

Our ingenious adversary (p. 5) would have this court believe 
that ‘‘Yick Wo and 200 of his countrymen have been refused 
consent, and all others (caucasians), except one, were granted.” 
Shed a little more truth on this. statement, and the argument is 
pitiable. The ‘‘all others” are two, and no more. (See p. 9, 
ante.) : 

Our ingenious adversary insists (p. 6) that ‘‘ § 68 pulls down or 
destroys Yick Wo’s house without canada” In reply, we 
remark that we took a photograph of this house since this writ 
was issued (see our “ exhibit one’’), and we think the house is 

there yet. It does not destroy Yick Wo’s business, because he 
can transfer his business to a brick house. 

Our ingenious adversary quotes (p. 6) § 74 of the consolidation 
act, and on pp. 7 and 8 cites some fifteen authorities to sustain 
his construction. 

We have on pages 9 to 16, ante, shown that San Francisco has 


Nore.—The references are to the brief filed by petitioner in the supreme 
court of California. We filed a set of these briefs in this court about March 
29, 1886. 
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imperial power, and we say the decisions applicable to mushroom 
corporations do not affect us. 

Our ingenious adversary quotes (pp. 9 to 12) order 1,767. We 
would say that, as a matter of practice, he should have pleaded 
the order. The supreme court does not take judicial notice of 
municipal orders, and as the very learned counsel has seen fit 
(p. 41) to criticise our citation of judge Hunt's opinion, and the 
insurance and real estate statistics, we think we are authorized to 
remind him that his incorporation of order 1,767 in his brief, is 
not less impertinent than our incorporation of judge Hunt’s pho- 
tograph of a laundry, and the insurance and real estate statistics 
which we furnished. 

We are in pursuit of truth, and if the court is willing to receive 
order 1,767 from counsel’s brief, when not pleaded, as it should 
_be, we offer no objection, but, in a spirit of fraternal kindness, 
“we might say to our very learned and talented opponent, quoting 
his own words, that we do not know (p. 41), ‘‘ under what rule it 
is introduced, and why does it appear for the first time in the 
brief” of the counsel, when he should have pleaded it? 

If order 1767 has repealed § 68, we are desirous to know it, 
and we waive our brother’s irregularity, if irregular he has been. 
Yes, we will do more than that, for we do now expressly call the 
attention of this court to the decision of the superior court of San 
Francisco, May 7th, 1881, which holds § 68 to be unconstitutional, 
which is printed on page 3 of brief of Hon. A. C. Searie, in re 
White, No. 20,082, which is reported in 6 w. c. r., 644. Why our 
learned adversary left this decision like a gun abandoned on the 
march, we are not informed; but, unwilling to win a decision by 
taking an unfair advantage, we supply our enemy with a team and 
limber up this old gun, in order that it may be brought into ac- 
tion against us, and that we may receive its fire. 

Our ingenious adversary contends (p. 12) that order 1767 re- 
peals § 68. 

We reply, thatthis court has not so held in re White, 6 w. c. R., 
644.* The attorney for the Tung Hing Tong, who was under the 
strongest obligation ‘‘ never to mislead oe court by an artifice or 
false statement of fact or law” (c. c. P., § 282), told this court in 
January, 1884, vide p. 19 of brief of ‘amicus curie, in re Moy- 
nier, that § 68 was in force and obeyed. How can the Tung Hing 
Tong repudiate this -olemn admission of its attorney-general ? 
We think that the labored argument on pages 13 to 15 of our op- 
ponent’s brief about the repeal of § 68 is easily answered, as we 
have already shown, pages 4 to 9 of appendix to our points and 
authorities. 

*Note.—We filed all the laundry orders in this court in re White, No. 
20,082. 

Our ingenious adversary quotes (pp. 16-17) order 1679, but he 

omits to say that this order was exploded by the circuit court, 


Notg.—The references are to the brief filed by petitioner in the supreme 
court of California. We filed a set of these briefs in this court about March 
29, 1886. 
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August 7, 1882, re Queng Woo, 7 Saw., 526, and, being un- 
constitutional, order 1,679 did not repeal any previous order. 
Portland v. Schmidt, 6 w. oc. r., 40. 


Our ingenious adversary denounces (p. 17) the legislation of the 
municipality as ‘‘partial, pernicious and sinister,” but we would 
remind him that it is easier to use these words than to prove them 
to be true. Where are his proofs. Have not these charges been 
exploded by the supreme court of the United States? (113 v. s. 
r. , 703. ) 

A prosecutor, more impulsive and less cool than the gentleman 
to whom we now reply, drewthe indictment which the Tung Hing 
Tong preferred against the municipality of San Francisco. For 
bitter accusation, unsustained by proof, we believe it is without 
precedent. The argument framed to support it is notable for its 
reckless statements regarding the motives of the supervisors and 
their evil purpose to unjustly discriminate against the chinese 
(see pp. 20-22 ante) and yet, upon their own showing, enforced 
by the activity of their industrious attorney in Washington, the 
supreme court held the charge to be untrue. There was no un- 
just discrimination. ; 

There is no evidence to impeach the legislation. The more it is 
examined the more surprising is its moderation. 

Would any city in China tolerate an invasion of Americans 
setting up a Tung Hing Tong in opposition to the local govern- 
ment, and the location of 300 firetraps all over the city, thereby 
jeopardizing the safety of life and reducing the value of prop- 
erty ? 

This kind of behavior received the notice of the government in 
the country whence we derive our language and the body of our 
laws, and a premunire was evolved for its correction. 


Our ingenious adversary (pp. 18 and 19) demonstrates the 
dangerous power of the Zung Hing Tong, showing, as he does, 
that its enormous wealth enables it to secure superior legal talent. 
We compliment our learned opponent on his skill, as shown by his 
argument in chapter 3 of bis brief, but we modestly contend that 
the authorities cited (pp. 18 and 19 of petitioner’s brief) are not 
applicable to San Francisco under our new constitution, as we 
have already shown (pp. 9 to 12 anfe). The case of Marini v. 
Graham, 6 w. c. r., 766, clearly recognizes the power of the super- 
visors to legalize an encroachment on the street. 

Much stress is laid on the fact that 200 chinese have been 
arrested for conducting laundries in wooden buildings. The 
evidence before this court shows that the non-chinese laundries 
are without scaffolds on the roof, while the chinese insist in main- 
taining these forbidden erections. 

For our part, we are content when a task is imposed on us to 
follow the ancient rule of beginning in the right place. The 
police department, in attempting to enforce the laundry order, 


Nore.—The references are to the brief filed by petitioner in the supreme 
court of California. We filed a set of there briefs in this court about March 
29, 1886, 
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have not perpetrated the absurdity of arresting some harmless 
widow who had no scaffold on her roof (vide § 2 of order 1,569, p. 
1, of respondent’s points), but finding scaffolds on the roof of 
Yick Wo, and 200 of his countrymen, they arrested them, and, in 
place of obedience and submission to the law, we are confronted 
with organized resistance and a Tung Hing Tons q. 

If the police department had, oblivious of its duty, begun the 
campaign by arresting some 50 poor widows who had no scaf- 
folds on their roofs, and ignored the 300 firetraps with scaffolds on 
the roofs, the charge of discrimination (whatever that may mean) 
might be well founded. But we say that if Yick Wo would take 
the scaffold off his roof and comply with the law, and sever his 
connection with the 3,000 persons controling a quarter of a 
million of capital organized to resist the law, he would stand 
better before our courts of justice. 

Our ingenious adversary wields (p. 20) ‘‘the pruning knife.” 
We would remind him that the Tung Hing Tong came dcwn on our 
municipality before the pains of parturition under the new con- 
stitution had ceased, and with its pruning knife, held by judicial 
hands, emasculated the municipality. (vide People v. Ah Ling, 
p. 3, brief of Hon. A. C Searle, re White, No. 20,082, w. c. R., 
644, ) 


The victorious Tung Hing Tong found itself independent of, and 
unaffected by, the municipal legislation which had been set aside 
by the courts. The municipality attempted other legislation. 
The Tung Hing Tong, exulting in its success, mocks the weakness 
of which it was the cause, and taunts the municipality because, 
when dazed and crippled, its legislation was abortive. 

We find, on page 5 of petitioner’s brief, the following: ‘‘ Why, 
in the face of subsequent legislation by the supervisors, its | § 68] 
revivification should be sought now, isa matter of conjecture with 
only afew.” What meaning may be hidden i in this obscure sug- 
gestion, we may not know. 

We think the truth is shameful enough. The city was worsted 
in her conflict with the Tung Hing Tung over § 68 (May 7, 1881). 
Again the city tried, and again she was defeated, over order 1679 
(Aug. 7, 1882). Again she tried (order 1691), again she acknow- 
ledged her defeat (June 25, 1883). Again she tried (order 1719), 
again she was defeated (decision re Woo Yeck, Alameda county, 
Dec., 1883) over order 1719. 

But it is one of nature’s laws that action and reaction are recip- 
rocal, and in the Moynier case this court, on February 8th, 1884, 
restored to the city the authority which had been wrested from it 
by the Jung Hing Tong. 

Obedience and submission were not yielded by the 7’ung Hing 
Tong, but a more energetic resistance and a defiance of the courts, 
by blockading them with jury trials, followed. 

But the Tung Hing Tong could not govern Sar Francisco for- 


Nore, —The pefeoenees are to the brief filed by petitioner in the — eme 
court of California. We filed a set of these briefs in this court about 
29, 1886, . 
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ever, and as the courts, one after another,* recognized her rights, 
she has attempted to enforce her laws, and is now taunted with 
her weakness by those whose feet have trampled on the law. 


* Note.— Re Moynier, supreme court, Cal. (dep’t 2). February 8th, 1884. 
Re Soon Hing, supreme court, Cal. (in bank), March 13th, 1884. 
Barbier v. Counolly, supreme court, United States, January 5th, 1885. 
Soon Hing v. Crowley, supreme court, United States, March 16th, 1885. 


Our ingenious adversary, pp. 20-24, builds a man of straw 
and then successfully demolishes his own creation. “A laundry 
on the sea beach.” (p. 2v.) 

What about a slaughter house or a powder mill on the sea beach 
where our wives and children go to see the works of God. Where 
the toilers of the week on a Sunday go to see the grand Pacific 
kiss the golden vesture of our sunset coast. 

Emasculated as the city has been by the Tung Hing Tong, we 
retain sufficient energy to raise a cry of alarm before the Tung 
Hing Tong drives us from our homes into the ocean. We do not 
dispute the authorities cited (pp. 20-24) by our opponent, but we 
say they are not applicable to our case, as we have already shown, 
pp. 9-16, ante. 

Our ingenious adversary (pp. 25 to 27) dilates about the consol- 
idation act, but cautiously abstains from referring in chapter 5 of 
his very able brief to § x1 of art. x1 of the constitution. And, hav- 
ing sufficiently alarmed himself, he retires as the curtain falls, 
placing ‘‘ Caligula” to the front. 

We concede all that our opponent claims as to the incapacity 
of the legislature to make that a nuisance which is not @ nuisance. 
But what has that to do with the Yick Wo? 

He was not convicted of nuisance. His fire-trap endangers the 
safety of the city, and we want him to get into a brick building 
before he burns the city. 

Can the city do nothing but abate nuisances after they have 
poisoned her air and destroyed her values? Can she do nothing 
in the way of prevention or regulation? 

Our ingenious adversary (pp. 28 to 44) indulges us with the 
sublime doctrines of the declaration of independence, the 14th 
amendment, the civil rights act of congress and the constitution 
of California. These great land marksof human progress are our 
refuge and strength, a very present help in time of trouble, and 
therefore will we not fear. S» long as we can discern these great 
pledges of human rights, we will abide with confidence in the 
protection of our courts, and although the Zung Hing Tong with 
profane and polluted feet has trampled on our laws, the day of 
restoration is coming and the darkness of the night of subjuga- 
tion will be forgotten in the effulgence of the day of deliverance. 

Our very learued and talented opponent has evolved (p. 41) ‘‘a 
vital and pregnant question of discrimination raised by this peti- 
tion,” which, we think, shows that he has cut loose from legal 
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moorings, and is drifting, without chart or compass, on the path- 
less waters. 

Did not the Tung Hing Tong discriminate in favor of their tal- 
ented counsel when they selected them out of hundreds of attor- 
neys to receive their royal retainers? 

We claim the order does not discriminate, becaase it deals with 
all on the same terms; and if wooden buildings are permitted to 
whites, they will, on the same terms, be permitted to chinese, as 
we have shown (pp. 13-14, an/e.) 

Both of the only two laundries which have permits under § 68 
employ 110 chinese. 

We claim that the legislative power may distinguish between 
buildings which are highly dangerous and those not dangerous, 
and avoiding any distinction founded on race, color or religion or 


- politics, guard the safety of the community while they assure to 


all equal rights on equal terms. | 

More than this, the Tung Hing Tong should not expect, and 
more than this the city has not attempted. 

Is there no difference between a dangerous fire trap, with a 
scaffold on the roof, in which ten toilers jostle each other in the 
labor of the laundry ‘‘as many hours a day as nature will permit, 
by relays of help, the whole 24 hours of each day, continuously, 
Sundays included” (page 17 ante), where ‘‘most offensive and 
noxious odors are emitted, and noises are protracted far into the 
night,* and the fire is not quenched’’—and the industrious widow, 
who, without a scaffold on the roof, and in a building reasonably 
fit for human habitation, as improved by civilization, labors for 
her own support, and, perhaps, the support of her children? She 
does not endanger the neighborhood by fire at night, or disturb 
the rest of any. 

*Nore—See opinion of Judge Hunt, pp. 5 to 9 of our points. 


Our ingenious adversary asks (p. 41), ‘‘ What has Dolliver’s 
assevertions to do with this case?” We reply, quite as much as 
the untruthful assevertions of Yick Wo in his petition. Quite as 
much as orders 1,767 and 1,679, which counsel have not pleaded, 
although they put them in their brief. Quite as much as ‘‘ Calig- 
ula,” and quite as much as the conclusions of counsel, which are 
not supported by the evidence. 

Our ingenious adversary asks (p. 42): ‘* Upon what ground and 
for what reason is clothes washing punished ?” 

We reply that the legislative power ought to prevent crime, 
sickness, devastation, destruction and demoralization by removing 
or suppressing the causes of these evils. 

To prevent burglary we may prohibit the carrying of burglar’s 
tools, to prevent murder we may prohibit the carrying of con- 
cealed weapons, to prevent the common law misdemeanor of -con- 
tinuous loud and repeated blasphemy, we may prohibit a single 
utterance of profane language: re Delany, 43 Cal., 479; and to 
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prevent conflagration we may prohibit laundries in wooden build- 
ings: re White, 6 wc. r., 644. 

As we expected, our very learned opponents disparage the de- 
cision in re White, 6 w. c. r., 644, and thus support our surmise 
that the Zong Hing Tong is unwilling to brook the control of our 
American courts. It is an alien and hostile tribunal, working in 
secret and of immense power. It is able, regardless of expense, 
to hire the best talent at our bar. It has not respected the de- 
cisions of this august tribunal, and if this case is decided against 
it, as we believe it will be, we hope (contrary to our experience in 
previous cases) it will not endeavor to defeat the enforcement of 
the law pending the contemplated proceedings in the supreme 
court of the United States. 

Having reached the end of the very able brief of the ingenious 
counsel, we find that it closes as it begins, with a reference to 
‘*the petitiovu.” We think we have shown (p. 4, anfe) that the 
petition does not prove itself. 

But we say: Even if the contention of our ingenious adversary, 
that the supervisors cannot give a consent to one which is not 
given to another, were correct, the order would be valid, because 
it is only the invalid part of a statute which is set aside by the 
courts. 

Yick Wo cannot borrow the grievances of 200 other Chinamen 
and import them into his case. Let each one take down the scaf- 
fold, and each will be fairly treated, as we have already shown, 
page 14, anle. Provisos and exceptions are quite common in leg- 
islation,* and admitting, for the sake of argument, that the 
supervisors had no power to grant an exception to the order, the 
petitioner can take no advantage from this fact. Suppose the 
supervisors should not grant any consent to any laundries, then 
the petitioner could not continue his present wooden laundry. 
The only consent given by the supervisors is in favor of one laun- 
dry, where 40 Chinese are employed, and another where 70 Chi- 
nese are employed. Do these facts show discrimination? 


*Note.—See Bishop on statutory crimes, §§ 57-58, for numerous citations of 
exceptions. 


CONCLUSION, 


Were it not for the wealth and power of the Tung Hing Tong, 
and the brilliant talent of opposing counsel, this argument should 
have been much shorter. 

It is not the fault of the respondent that the petitioner has 
hung the dragon flag of the Chinese empire over his door, and 
dared the municipality of San Francisco to touch it. 

We have in this case 19 pages of printed petition and 44 pages 
of petitioner's brief. 

Strip this case of its imported features; disconnect it with the 
Tung Hing Tong; remove the disturbing elements of luminaries of 
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the law of superior ability distributing themselves on 44 pages of 
printed matter, and we might have submitted our case without 
briefs and without argument. But, in the presence of such puis- 
sant opposition, we should be untrue to the court, as well as 
untrue tu our cause, if we did not present, not only the decided 
cases, but the argument, the common sense view of the facts in 
this case, so as to assist the court to understand the subject, and 
thus correctly to declare the law. 

The issues involved are important, and may decide whether the 
city of San Francisco can protect its taxpayers from destruction 
by fire. 

We believe that it can, and we say that the order under exam- 
ination is not— 

a. Invalid. 

b. Inoperative. 

c. Unreasonable. 

d. Discriminative; or, 

e. Repealed, 
as alleged by the petitioner. 

1. We argue that upon the contention of the petitioner and 
respondent, the order is not (a) invalid. 

2. We think the arrest of petitioner shows that the order is not 
(b) inoperative. 

3. Weadmit that the Tung Hing Tong has decided that the 
order is (c) unreasonable, but we respectfully suggest that no 
judicial power has been reposed by the state of California in the 
Tung Hing Tong, and, therefore, its decisions are not authority in 
our courts of law. 

4. Weclaim that we have shown that the order is not (d) dis- 
criminative in any odious or invidious sense, and that the con- 
trary opinion has no foundation other than the credulity of a 
chinaman whom we have protected and fed for 22 years, 

5. That the order has not been (e) repealed. 

We have called the attention of this court to the adverse decision 
of the supérior court, May 7th, 1881, not cited by our adversary, 
and, with equal fairness, we call attention to the decision of the 
same court, July Ist, 1885. We will say that the counsel for the 
Tung Hing Tong did not appear in the latter case, but as (we have 
already shown) the Jung Hing Tong does not bend its neck to the 
decision when it does participate in the discussion, we do not 
think that circumstance militates against the value of the decision. 

The decision to which we refer is by a jurist whose judgment 
has been sustained by this court in re Robb, 64 Cal., 431, and the 
supreme court of the United States in same case, 111 v. 8s. R., 625; 
also by this court in re Moynier, 65 Cal., 33; re Soon Hing, 
March 13, 1884 (not reported), and the supreme court of the 
United States in Barbier v. Connolly, 113 v. s. g., 27. 

The Tung Hing Tong disparages the decision, as it does the 
decision of this court in re Moynier, 65 Cal., 33, and re White, 
6 w. c. R., 644, saying the first was not well considered, and the 
second was not a real contest (vide p. 44 of petitioner’s brief). 
The statement is not verified, or supported by proof, and we pre- 
sume this court will give it such value as it deserves. 


Review of plaintiff’s points and authorities. 
1. 


Under “‘first proposition of Fact [it is claimed] the records show 
invalid legislation and damaging discrimination against the peti- 
tioners and all subjects of China similarly situated.” 

This proposition we earnestly deny. It is not true. The decis- 
ion in ve Yick Wo says it is not true. We find on p. 16 of petition 
for rehearing that petitioner says ‘‘the record admits that this order 
was aimed exclusively at the chinese race, and in its workings and 
operations binds and oppresses them alone.” We ask where in the 
record is any such admission made? We are aware that petitioner 
relies on his “petition” for proof of facts which were not proved and 
were not true. We have presented our contention as to the issues 
in this case on pp. 11 and 12 of this brief. There is a great gulf of 
difference between us as to the effect or value of our admissions. 
Of course if we had made such an admission the order could not be 
sustained unless the chinese were the only offenders. But suppose 
that all our white fishermen abstained from catching the very small 
fish, having some regard for the future of our fisheries, and suppose 
the chinese, having no regard for such future, should catch all the 
small fish and export them to China, would a law for the protection 
of our fisheries be held invalid because ‘‘it was aimed exclusively 
at (the offenders, they being known to be of) the chinese race, and 
in its workings and operations affected them alone.” 

As to the effect or value of our admissions we consider the Yick 
Wo decision to be in the nature of a set of findings on the facts 
before the court. We refer to the record, ‘‘ the opinion states the 
facts.” (See p. 88, ante.) The admissions themselves are a part of the 
record, We have carefully complied with 7 1484 of penal code and 
? 760 of k. s. U. S. We beg the court to notice that admissions 8, 
9 and 10 are all governed by an objection and exception to their 
admissibility which precedes admission 8, vide p. 11, ante. We did 
not admit that all non-chinese laundrymen had petitioned, and the 
fact was that they had not. There were not more than two petitions 
in from white laundrymen, and as we have seen, one employed 70 
chinese and the other 40 chinese. In this case we seek nothing 
more than justice and we are willing to aid the court by admitting 
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everything which is true, but we ask the court not to accept without 
examination the statement of petitioner as to what we admitted 
or what the records show. 

UNDER II OF PLAINTIFF'S POINTS, 
we take issue with plaintiff. No such result was proved; no such 
result exists. The cases cited against us are the following printed 
in italics: ' 

Wo Lee vy. Hopkins {the case at bar]. Yick Wo v. Hopkins is 
our answer. (8 W. c. R., 548, pp. 89-93, ante.) 

Tie Loy, 9 w. c. B., 387. We refer to re Hang Kie, March 23, 
(pp. 87-8 ante.) 

These cases are in direct: conflict, and tend to show the import- 
ance of the questions we are discussing. In ve Tie Loy the United 
States circuit court held invalid an order of the city of Stockton 
prohibiting laundries within certain limits. In re Hang Kie our 
supreme court in bank held a similar order of the city of Modesto 
to be valid. 

The 14th art. of const. U.S., 21977 R. s. v. 8. 

We reply we have not violated either. 

The treaty with China, 1868-1881. We have not attempted to 
disregard it. | 

Re Quong Wo, T Saw. 526. We have discussed it. 

We admit and admire the gospel of the Quong Wo case, 7 Saw., 
526: ‘*That the petitioner (a, chinaman) has the right to follow any 
of the lawful ordinary trades and pursuits of life without let or 
hindrance from the state or any of the subordinate municipal bod- 
ies, except such as may arise from the enforcement of equal and 
impartial laws.” 

We say that the order now in issue has no taint of such inequal- 
ity or partiality. 

If the people of San Francisco desire to prohibit the erection of 
wooden buildings, they have a right todo so. They have a right 
to prohibit the maintenance of laundries in wooden buildings on ac- 
count of danger of fire. 

If permits are given to any whites under this order to maintain 
laundries in wooden buildings, the same permission must be given 
under the same circumstances to the chinese. Suppose the board 
of supervisors grant no permits, the effect of the order would be 
impartial. It would transfer the laundry business from wooden to 
brick buildings. This is a wise and beneficial change, and will the 
federal court say that we may not make it in the manner proposed? 
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If it should appear after this order had gone into effect that it was 
operated unequally and partially against the chinese on account of 
their race or nationality, there is a remedy provided by 2 1979, R. s. 
U. 8. ina civil action. There may never be any occasion to bring 
such an action because there may be-no cause of action given. 

Would it not be better for our chinese friends to try to conform 
to our municipal regulations in place of waging this interminable 
litigation? ‘The only permits givea as yet are in favor of two laun- 
dries employing 110 chinese. 

Re Parrott, 6 Saw., 394. The decision appears to be distinguish- 
able in this, that in Parrott’s case there was discrimination against 
the chinese, patent on the face of the law; in this case there is no 
discrimination, latent or patent. 

Henderson vy. Mayor, 92 U.S. R., 268. We reply that ‘‘ the nat- 
ural and reasonable effect’ of this order is to transfer the laundry 
business from combustible wooden buildings to non-combustible 
brick or stone buildings, which change will be of great advantage 
to the city of San Francisco and is necessary for her preservation. 
Therefore this case is not against us. 

Cummings v. Mo., 4 Wall., 320. This case is not against us. 
We have not used ‘‘ indirect” or any means to injure the chinese. 

Chy Lung v. Freeman, 92 U.S. R., 279. We are entirely in ac- 
cord with this case; the ‘‘ effect” of this order is to secure the safety 
of the city from fire. 

We say that these three cases do not affect us. We are not even 
censurable under any of said cases. 

Strauder vy. W. Va., 100 U.S. R., 303. Of course, that jury law 
of West Virginia was against the fourteenth amendment, but what 
has that to do with this case? 

Re Virginia, id., 339. Because judge C. of Virginia violated the 
constitution, it by no means follows that we have violated it. We 
suppose he intended what he did. We intend to deal justly with 
each other, with the petitioner, his countrymen and all strangers 
within our gates. It does not follow that if the state of Virginia 
was tardy in acknowledging the civil rights secured by the four- 
teenth amendment, we should be convicted of violating the same 
instrument when we have not done so. 

Neale v. Delaware, 103 U.S. R., 370. This case, like the last, 
is by no means against us. We consider it inapplicable. 

Bush v. Kentucky, 107 U.S. R., 110. This case, like the last 
three, is a good authority for us. To the fourteenth amendment we 
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are loyal to the core. It should not be a matter of surprise that in 
Virginia, Delaware and Kentucky many persons were slow to accept 
the altered condition which the fourteenth amendment introduced. 
But what has that to do with us? 

We say that none of these cases bear against us. They pro- 
nounce a law which we have not violated. 

Re Frank, 52 Cal., 610, was delivered under the old constitution. 
Our case is under the new constitution. Our state supreme court 
held the sample sellers’ license order to be invalid. We find no 
fault with this decision. In re Yick Wo (the case at bar) our su- 
preme court holds the order'to be valid. How does the Frank case 
apply to this? 

Barbier v. Connolly, 113 U.S. R., 27, and Soon Hing V. Crowley, 
id., 703, are cited against us. We are confident that we are safely 
within the reasoning of these great leading cases. 

Stone v. F. L. & T. Co.,6 8. C. BR., 346, is cited against us. 
We cited this case p. 54, ante. 


UNDER III OF PLAINTIFF'S POINTS, 
the question of attainder is referred to. As this question was not 
raised in the court below it will not be considered here. We think 
there is no merit in the point. 


UNDER IV OF PLAINTIFF'S POINTS, 
the question of deprivation of property, without due process of 
law, is presented. 

This is a proper federal question, and it is the essence of this 
case. Petitioner cites Baltimore v. Radecke, 49 Md., 217, and 
Yates v. Milwaukee, 10 Wall., 497-505. 

We say these cases do not militate against us. We have already 
discussed Baltimore v. Radecke (pp. 39-42, ante). Yates v. Milwaukee 
is inapplicable. We have not condemned petitioner’s wharf. We 
want him to remove from a wooden building a dangerous business, 
and carry on the same in a brick or stone building, because the 
proper authority, viz: the local legislative power has decided that 
this change is necessary to secure the safety of the city, as well as 
the safety of petitioner. This involves a small expense, which pe- 
titioner declines to incur. Hence all this trouble. The _ peti- 
tioner wants to jeopardize his own safety, as well as the safety of the 
city, and the citizens thereof, by pursuing his business in a wooden 
building, and we want this jeopardy to cease. 
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San Franctsco, Cal., April 3d, 1886. 
THE TRANSCRIPTS RECEIVED. 

We have just received printed copies of transcripts in both cases. 
If they had been prepared in the same order they would have been 
more easily understood. Upon examination it will appear that Yick 
Wo, on the 24th of August, 1885 (vide file mark, folio 26; page 9 of 
transcript), obtained a writ of habeas corpus. That a writ was issued 
and served (vide folios 58-9, page 20, transcript) and returned (vide 
folio 60, page 20, to end of folio 98, on page 31 of transcript). 

There is an inappropriate and misleading sub-head on folio 72, 
page 24, of Yick Wo transcript, viz: ‘‘ Respondent's Answer to Return.” 
Where this came from we do not know, but it prefaces our admis- 
sions. The admissions were given to save time, and we stand by 
them. But we did not answer our own return. , 

The exceptions to the return are found in folio 99, on pages 31-2 
of Yick Wo transcript, and folio 45, pages 15-16 of Wo Lee tran- 
script. 

We forwarded, March 23d, 1886, a written stipulation that the 
briefs in the Yick Wo case in court below should be considered in 
this court, and we sent, March 24th, 1886, a set of these briefs, also 
a set of mounted photographic exhibits. 

It appears (folio 27, page 9, Yick Wo transcript) that petitioner 
was allowed fifteen days to file briefs, respondent ten days to reply; 
cause to be then submitted. ‘ 

‘‘Sept. 24. Filed petitioner's brief. 

‘* Oct. 3. Filed respondent's brief, and submitted.” 

These briefs, on which this great contention was submitted, are 
some of ‘‘the things concerning the same” referred to in the writ of 
error. (Vide folio 57, p. 19, Yick Wo transcript.) We think they 
ought to be considered. 

We find in folio 68, on page 30 of Wo Lee transcript, a reference 
to ‘‘the notorious public and municipal history of the times,” and 
we ask if our supreme court may read this history as correctly as 
the circuit court, and if a difference should occur between the two 
courts as to this history, how shall the difference be solved ? 

Is there not ‘‘a greater weight of judicial authority in this state” 
against the charge of discrimination against the chinese, which is 
the burden of petitioner’s complaint ? 

Is it not likely that the ten judges of our supreme court found 
correctly when they fouad that the order is not discriminating ? 
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Is it to be supposed that the three court commissioners and the 
seven judges of our supreme court could be mistaken when they 
carefully examined these matters for three months (less a week), 
and here, upon the spot where the events have happened and where 
this history is made, decided that there is no such discrimination 
on account of race prejudice as the petitioner charges ? 

Does not this greater weight of judicial authority sustain the 
judgment of the supreme court of the state in its decision on the 
facts as well as in its decision on the law ? 

The decision of the supreme court of California was given De- 


ember 28, 1885, and afterwards, on January 20, 1886, a similar 


petition was presented to the United States circuit court, and the 
federal court, following the ruling of the supreme court of California, 
remanded the petitioner Wo Lee. The issues and admissions were 
in both cases the same. 

The case of Yick Wo, in the supreme court of California, was 
first in time, and unless reversed in this proceeding, it must stand 
as a precedent. In the absence of particular findings of fact, how 
can this court say that the supreme court of California erred in 
finding any fact in dispute? The return in ve Wo Lee was filed 
January 22d, 1886 (vide folio 44, page 15, Wo Lee transcript). The 
exceptions as of same date, vide folio 45, pages 15-16, Wo Lee 
transcript. The judgment (vide folio 46, page 16, Wo ane. trans- 
cript) remands the petitioner. 

In both courts the facts were substantially the same. In both, 
the judgment wasthesame. The reasoning of the court was different, 
but the same conclusion was reached in both cases. We claim that 
the issue is sharply presented, whether under the 14th amendment 
the states are prohibited from exercising the police powers which 
pertained to them from the foundation of the government to regulate 
a dangerous business by a consent which should be granted for proper 
reasons and denied in their absence. If this right has been surren- 
dered by the states under the 14th amendment, it is important that 
the states should be informed of this limitation on their powers. It 
is evident that the states have not hitherto discovered this meaning 
in the 14th amendment. 

We present to the notice of the court the elaborate citation of 
authorities to be found in the article of W. W. Thornton, pages 
285-8, 7 C. L. M., March, 1886. 

We concede that if the opposite conclusion is correct, these 
cases are of little weight; but we are satisfied that this court is not 
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expanding the power of the United States at the expense of the 
state, but on the contrary, it is limiting the powers of the federal 
government to those matters which the states surrendered to it, and 
among these matters we are very confident that the state did not 
surrender her right to regalate the laundry business. The tenth 
article of the federal constitution is fatal to the claims of the 
petitioners. 


CONCLUSION. 

We claim’ that we have shown that the consent of the board, which 
is so strongly objected to by plaintiff, has received the sanction of 
the twelve states named on page 43, ante, besides many other 
states we have not named for want of time. These states were all 
parties to the fourteenth amendment. It would be reasonable to 
suppose that they understood the contract which they made. 

If the states have lost power to adopt or enforce this kind of 
regulation of police matters, it must be under the fourteenth amend- 
ment that the power is lost. The question is important. It affects 
not only the interests of San Francisco, but the interests of every 
state in our union. 

Was such centralization of power intended by the fourteenth 
amendment? Congress has power to enforce the amendment by 
appropriate legislation. The power of congress is not exhausted. 
It can meet any exigency which may occur. 

We say the order is not invalid on its face, and if, in the manner 
of its enforcement, there should be just grounds of complaint, the 
present laws of congress may give sufficient relief. If they do not, 
congress may make further provision. Is not this the better way ? 

In the presentation of this important subject we have cited ad- 
verse decisions because we wished to aid the court in reaching the 
correct conclusion. We have not attempted to suppress the truth, 
or to suggest a fact which might mislead. We have aimed to pre- 
sent fairly some of the many cases which support our views, design- 
edly omitting to make full extracts from recent decisions of this 
court because such cases must remain in the knowledge of the court; 
and with becoming deference to the judgment of this august tribu- 
nal, from whose decision there is no appeal, we close our argument. 
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We submit our case. We believe that in both cases the judg- 
ments should be affirmed. 
tespectfully, 
ALFRED CLARKE, 
H. G. SIEBERST, 
Counsel for sheriff Hopkins, defendant and respondent. 
Dated San Francisco, April 6th, 1886. 


Service admitted. 


L. H. VAN SCHAICK, 
HALL McALLISTER. 
D. L. SMOOT, | 
Counsel for Yick Wo and Wo Lee. 
April 6th, 1886. 
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CIRCUIT COURT, DISTRICT OF CALIFORNIA. 
In rE Tike Loy, on HaApeas Corpus. 
(THE STOCKTON LAUNDRY ORDINANCE CASE.) 
Ky bruary 16, L&SG. 


LAUNDRIES—CONSTITUTIONAL Law.—An ordinance which makes it an offense 
for any person to maintain or carry on a laundry wherein clothes are cleansed for hire 
within the habitable portion of the city of Stockton is unconstitutional and void. 

FouRTEENTH AMENDMENT.—Such ordinance violates the fourteenth amendment 
of the national constitution in the following particulars l. It abridges ‘ the privi- 
leges and immunities of citizens of the United States;’’ 2. It violates the personal 
liberty of the citizen; 3. It operates to deprive the citizen of property without due 
process of law; 4. It deprives citizens of the equal protection of the laws. 

Po.tice Power.—The ordinance is not within the legitimate scope of the police 
power of the state, invoked to sustain it. 

SecTion 753, Revisep STatuTes, authorizes the discharge of the petitioner. 


Before SAWYER, Circuit Judge. 


R. W. Bennett, for petitioner. 

F. H. Smith, city attorney of the city of Stockton, and Alfred 
Clarke, for respondent. 

Sawyer, Circuit Judge; The petitioner is in custody upon a 
charge of violating the provisions of an ordinance of the city of 
Stockton, which reads as follows: 

Section 1. The establishment of public laundries and public wash- 
houses where clothes and other articles are cleansed for hire within 
those portions of said city other than the portions hereinafter espe- 
cially mentioned being injurious and dangerous to public health 
and public safety, and prejudicial to the well-being and comfort of 
the community, it shall be unlawful for any person or persons to 
establish, maintain, carry on, or conduct, or cause to be established, 
maintained, carried on, or conducted, any public laundry or public 
wash-house within any portion of the city of Stockton other than 
that portion of said city lying west of Tule street and south of Mor- 
mon Channel. 

Sec. 7. Any person violating any of the provisions of this ordi- 
nance shall be punished by a fine of not more than five hundred 
dollars, or by imprisonment not exceeding three months, or by both 
such fine and imprisonment. 

This ordinance is much broader in its scope than any heretofore 
considered by this court. It absolutely and unconditionally forbids 
the keeping of a laundry for washing clothes for hire at any point 
within the inhabited, and even within the habitable, part of the city 
of Stockton, the remainder of the city being in the uninhabitable 
marshes and sloughs. 

The isolated position of the laundry, the character of the structure, 
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and the perfection, or imperfection, of the appliances for rendering 
the operation. sale, and tree from unwholesomeness and offensiveness 
the sens s, are not iactors to me ome ae under thre ordinance. All 
, safe or unsafe, healthy or unhealthy, oflensive or not offen- 
sive. “lt makes no ro ioe whal the character of the work is. No 
decision ol any court in this State or else where has bes 1} brought to 
the notice of the court holding an ordinance so sweeping and ex- 
clusive in its provisions to be valid since or even before the adoption 
of the fourteenth amendment to the national constitution. In my 
judgment, the Case ot Yick Wo. recently decided by the supreme 
court of California, cited the other day in Wo Lee’s case, does not 
reach it, either in its facts or the principles involved. This ordinance 
does not regulate—it extinguish 5. lt absolutely destre VS, al its chosen 
location an established ordinary business, harmless in itself, and 
indespensable to the con ifort of civilized communities, and which 
cannot be so conveniently, advantageously, or profitably carried on 
elsewhere. On the other hand, it appears LO the eourt that it is fully 
covered by the case of Yates v. Milwaukee, decided by the supreme 
court of the United States, 10 Wall., 505, which is authoritative. In 
that case the court says: 

“The mere declaration by the city council of Milwaukee that a 
certain structure (a wharf) was an encroachment or obstruction did 
not make it sO, 70Tr could such declaration make it ( nuisance unless al. 
in fact, had that character. Jt is a doctrine not to be tolerated in this 
country, that 4) municipal corporation, if ithout iy ge neral laws. either of 
thee city or of the state within which a guven structure can be shown to be a 
nuisance. can, by its tere decla ‘ration that it a8 one. subject it to removal 
by any person supposed to he aggrieved, OT even by thre city itself, This 
would place Cvery house. every husi LTLESS, and all the property oO} f the city at 
the uncontrolled will of the t mporary local authorities.” 

If the rural city of Stockton, which, as usual in such cities, 1s, in 
the greater part, not compactly built up, has authority to prohibit 
within its inhabited limits the washing of clothes for hire, not only 
a useful but an absolutely necessary occupation in any civilized 
community, it is because it has the power to declare that oc = ition, 
and every other that may be followed by civilized man to bea 
public nuisance, without regard to the question whether it is ‘tn fact 
a nuisance or not. That is just what the Supreme Court of the 
United States says it cannot do. 

If the city. of Stockton can prohibit the washing of clothes for 
hire within its inhabited and habitable limits it can prohibit the 
washing of clothes by any citizen, for him or herself, anywhere 
within the city of Stockton. Washing for hire cannot make the 
operation a nuisance if it be not otherwise a nuisance. One may 
cook his dinner in such manner and under such conditions as 
to render the operation extremely dangerous, and constitute it a 
nuisance. Unfortunately this necessary and, ordinarily, harmless 
act has sometimes been so performed as to be dangerous. Does 
it follow, from this fact, that all the inhabitants of the city of 
Stockton may, under tlie police power of the State, be lawfully 


prohibited from cooking their meals within the habitable limits 
of that city? It is not apparent why they may not be thus 
prohibited if this ordinance be valid under the power invoked or 
any other power. Indeed, if this ordinance be valid, it is cifficult to 
perceive what rights the people of California have which a municipal 
corporation is bound to respect. Of course, no one can, In fact, doubt 
the purpose of this ordinance. It means: “The Chinese must go.” 
And, in order that they shall go, it is made to encroach upon one 
of the most sacred rights of citizens of the State of California of the 
Caucasian race as well as upon the rights of the Mongolian. It 
should be remembered that the same clause in our constitution which 
protects the rights of every native citizen of the United States born 
of Caueasian parents equally prot cts the rights of the Chinese in- 
habitant who is lawfully in the country. When this barrier is 
broken down as to the Chinese it is equally swept away as to every 
American citizen ; and in this instance the ordinance reaches Ameri- 
can citizens as well as Chinese residents. 

This occupation is not a nuisance per se, nor one that is prima facie 
a nulisance—like a slaughter-louse, a house for the manufacture or 
storage of gunpowder, or dynamite, or many others that might be men- 
tioned. Itcan only become a nuisance upon gross negligence, or care- 
lessness, or gross imperfections in the arrangements and appliances by 
means of which it 1s carried on. lt is one of the most common, ordi- 
nary,and necessary employments, in which every one may engage, as 
of common right, upon terms of equality, not only as to this employ- 
ment, but upon terms of equality with those who engage in any other 
ordinary, necessary, or useful occupation. Cleanliness is necessary to 
civilization—necessary to the health, comfort, and happiness of a civil- 
lized people. Without it, every man, woman, and child would, in- 
dividually, him or herself, become a nuisance to his or her neigh- 
bor. The night to labor In this Or any oth r honest, hecessary, and, 
in itself, harmless calling, where it can be most conveniently, advan- 
tageously, and profitably carried on without injury to others, Is one 
of the highest privileges and immunities secured by the constitu- 
tion to every American citizen and to every person residing within 
its protection. 

In Ward v. Mary land the United States Supreme Court observes: 

‘Beyond doubt these words [privileges and immunities] are words 
of very comprehensive meaning, hut it will be sufficient to say that 
the clause plainly and unmistakably secures and protects the rights 
of a citizen of one state to pass into any other state of the Union for 
the PUPpost Ol eng Lng in lawful commerce, trade, or business without 
molestation ; to as personal property, to take and hold real 
estate,” el 2° Wall., 430 

So in the Slat ae r-house Cases Mr. Justice Field remarks upon 
these terms: “ Th priv leges and tumnmunities lesignated are those 
which of right belong to citizens of all free governments. Clearly 
(LHLOnG these Must he placed thee right Lo Pirate (f lawful encployment in a 
lawful wianiner u ithoul other restrain than such as equally affects all 


persons, 16 Wall., 97. 


Justice Bradley in discussing the question as to what is embraced 
in the privileges and immunities secured to citizens, among other 
equally pointed and emphatic declarations, says: “Jn my judgment 
the right of any citizen to follow whatever lawful employment he chooses 
to adopt (submitting himese lf to all lawful regulations) iS one of the most 
valuable rights and OU which thie legislature of ( state cannot invade, 
whether restrained by its own constitution or not.” 16 Wall., 1135-114. 
He also enumerates as among the fundamentai rights embraced in 
the privileges and immunities of.a citizen all the absolute rights of 
individuals classed by Blackstone under the three heads: “ The 
right of personal security, the right of personal liberty, and the 
right of private property. id., 115. And in relation to these rights 
he says: “In my view a law which prohibits a large class of ¢ itizens 
from ‘adopting a lawful employment, or from following a lawful em- 
ployment previously adopted, does deprive them of liberty as well as prop- 
erty without duc Process of law. Their right of choice is a portion of 
their liberty ; ther occupatian is their property. Such a law also (le- 
prives those citizens of the equal protection of the laws, contrary to the last 
clause of the section.” Id., 122. 

And Mr. JusticeSwayne supports this view in the following eloquent 
and emphatic language: rs Life Ls the gue of God. and thr right to pre- 
SETVE at 1s the most sacred of the riglits of man. Lib rly 18 freedom 
from all restraints, but such as are justly imposed by law. Beyond 
that line lies the domain of usurpation and tyranny. Property is 
everything which has an exchangeable value, and the right of property 
includes the power to (dispose of il according to thre u ill] of the OWT. 
Labor is property, and, as such, merits protection. The right to make 
it available is next in importance to the rights of life and lib rly. It lies, 
to a large extent, at the foundation of most other forms of prope rty.” 16 
Wall., 127. See Parrott’s Case, 6 Saw., 3738. 

The police power is invoked to sustain this ordinance, but the 
police power only extends to the regulation of the necessary pur- 
suits of man, so that they shall not become in their mode of exercise 


unhealthy, noisome, dangerous, or otherwise destructive or injurious 


to the common interests of the community. It does not extend to 
the destruction or driving to inconvenient and unprofitable local- 
ities of nec¢ ssary or use ful OcCU pi itions, carried on in sue ch manner 
as to be harmless. 

[t is not easy to define the police power by general terms in ad- 
rance, so that it will embrace every case that ought to be embraced 
and exclude every case that ought to be excluded. In the recent 
case of the New Orleans Gas Light Co. v. Louisiana Light and Heat, 
etc., Co., the Supreme Court observes: 

“Tn the Slaughter-house Cases, 16 Wall., 62, it was said that the 
police power is from its ni — incapable of any exact definition or 
limitation ; and in Stone v. Mississippi, 101 U.S., 818, that ‘It is 

asier to determine shether particular cases come withing the general 
scope of the power than to give an abstract definition of the power 
itself which will be in all respects accurate.” 

And the court then added: “ Definitions of the police power must 


al 
a | 


however, be taken, subject to the condition that the State cannot, in its 
CEXETCISE for any purpose whatsoever, encroach upon the powers of the 
ja neral qo rament or rights granted or secured by the sUuprerre laws 
of thre land.” and under color of thre police power “olyects not within ats 
scope cannot he secured at the CL PeEnse of the protection afforded by the 
feds ral constitution.” 0 Sup. Ct. h., 255. 

It does not appear to me to be dificult to determine that this sweep- 
ing, exclusive, destructive, prohibitory ordinance, making it an 
offense to pursue one of the most ordinary and necessary occu pa- 
tions without regard to the manner of its pursuit or the character 
of the appliances with which itis carried on, is not within the police 
power of the state. To hold otherwise would, in my judgment, 


| clearly be, under color of the police power, to take in “ objects not 
| within its seope” which “cannot be secured at the expense of the 
protection afforded by the federal constitution,” and to “ encroach 
upon... . rights granted and secured by the supreme law of the 


land,” which, the supreme court says, cannot be done. If the fore- 
going extracts from the opimions of the justices of the supreme 
court give a correct idea of the privileges and immunities protected 
by the constitution of the United States, then this ordinance in 
question, it seeths to me, violates that clause of the fourteenth 
amendment which says: “No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
| States,” for this ordinance does absolutely prohibit not only Chinese, 
but citizens of the United States, from following within the in- 
habited part of the city of Stockton, under any circumstances, one 
of the most ordinary, necessary, and, when properly conducted, 
harmless occupations of civilized man. 

Under the same definitions this ordinance also violates the clause 
which secures the personal liberty of the citizen. So, also, as the 
laundrymen have already fitted up their laundries suitably for the 
purpose and established their business, to now drive them out to 
inconvenient and unsuitable localities would be to limit the use of 
their property and convert it to other purposes and uses to which it 
is unfitted, and to that extent deprive them of their property and 
its use without due process of law, in violation of the last clause of 
section 2 of sald amendment. So, also, LO thus drive the laundry- 
men, unconditionally, out of Stockton, while other parties are enti- 
tled to wash clothes, not for hire, and where other parties are entitled 
to pursue other ordinary and no more necessary or less harmful 
occupations, is to deprive them of the equal protection of the laws 
within the meaning of the same inhibitory clause. Thus it seems 
clear to my mind that this ordinance violates the constitution of 
the United States in all the particulars indicated, and that it is 
utterly void. If so, the petitioner is “in custody in violation of the 
constitution of . . . . the United States” within the meaning of sec- 
tion 753 of the revised statutes, and he must be discharged. 

The respondent relies upon article 11, section 11, of the state con- 
stitution to sustain the ordinance, which provides that “any county, 
city, etc., may make and enforce within its limits all such local police | 


sanitary, and other regulations as are not in conflict with general laws;” 
also, the first clause of section 524 of the act of 1883, relating to 
cities of the class in question, giving power “to pass ordinances not 
in conflict with the constitution and laws of the state or of the United 
States ;” and section 530, authorizing the common council to define 
nuisances. Laws 1883, pp. 211-214. but if the views presented 
are correct, this ondinance is not a “regulation ” but a “destruction ” 
of a lawful business, at the location selected for carrying it on, and 
does not fall within the police power of the state, and is “ in conflict 
with general” and the supreme “law” of the land—the national 
constitution—and is not within any lawful power so conferred by 
Q either the state constitution or statutes of the state. 

| In pursuance of the views expressed the petitioner must be dis- 
charged, and it is so ordered. 
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WO LEE, Appellant, 


Habeas Corpus. 
On Appeal from 
| the Circuit Court 
of the United 
States for Caltfor- 
nia. 


PETER HOPKINS, Sheriff of the City and 
County of San Francisco, California, 
Appellee. 


YICK WO, Plaintiff in error. 


v. Wit of Error to 
the Supreme 


PETER HOPKINS, Sheriff of the City and | Court of Califor- 


| Habeas Corpus. 


County of San Francisco, California, | mea. 
defendant in error. 
A EP I I 


MOTION TO ADVANCE. 


Because the above named cases involve the same questions it is 
respectfully asked that they may be heard together ; And because 
the records disclose a successful subversion of the Federal Con- 
stitution and the treaties with China, to the positive detriment of 
the petitioners and the hundreds of others similarly situated, the 
Court is respectfully asked, with the concurrence of counsel on the 
other side, to hear these cases at the present term. 


Counse! pro et co’. have entered into and hil-d the following 


stipulation, Viz: 
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“IN THE SUPREME COURT OF THE UNITED STATES. 


ae Py ; f re X 
WO LEE, Appellant. Habeas Corpus. 


oy On Appeal from 
| the Circuit Court 


“PETER HOPKINS, Sheriff of the City of the United 


“and County of San Francisco, California, ig a Cal:for- 
“Appellee. } erate 
“VICK WO, Plaintiff in error. > 


Habeas Corpus. 
-¥, Writ of Error to 
the Supreme 
“ PETER HOPKINS, Sheriff of the City and | Court of the State 
“ County of San Francisco, California, defend- | of California. 

“ant in Error. ; 


“As the above cases involve the same questions it is agreed 
“that they may be heard together; and as they are criminal pro- 
“ceedings and raise questions of general public interest under the 
“ Federal Constitution and laws, and the treaties between the 
“United States and China, in which the United States are con- 
“cerned, it is further agreed that the said cases may be heard at 
“ the earliest day which it may be the pleasure of the Court to fix 
“with out reference to the return days of the writ and citations or 
“the time when the said cases should be docketed under the 
“rule. The purpose of both parties being to secure a decision of 
“the public questions involved at the earliest day possible. 


“Witness our signatures at San Francisco, Cal., this March Ist., 
1886. 


“H. G. SIEBERST, 
“ ALFRED CLARKE. 


“Counsel for Respondent and Deft. in Error, 


“HALL McALLISTER, 
“L. H. VanSCHAICK, 
“and D. L. SMOOT, 


Counsel and Attorneys for Wo Lee and Vick Wo above named. 


Pn meer: tee sll 


The records in these cases show that personal and property 
rights to a vast extent are utterly unprotected and threatened with 
immediate destruction if the ingenuity of hostile legislation is 
equal to the task of defeating the evident purpose of the constitu- 
tional and treaty guarantees upon which the petitioners beg leave 
to rely. 

Respectfully Submitted, 


D. L. SMOOT, 
Counsel for Wo Lee and Yick Wo, 


WasHINnGToN, D. C., March 31st, 1886. 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1885. 


No. 1246. 


THE UNITED STATES, PLAINTIFF, 


Vs. 


LLY,” AN INDIAN, AND 
EN,” AN INDIAN. 


KAGAMA, ALIAS “ PACTAH 1] 


5] 
MAHAWAHA, ALIAS “B 


ON A CEi.TIFICATE OF DIVISION IN OPINION BETWEEN THE JUDGES OF 
THE CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF 
CALIFORNIA. 
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UNITED STATES VS. KAGAMA, ALIAS PACTAH BILLY, ET AL. I 
] Certificate of division of opinion. 


At a stated term, to wit, the November term, A. D. 1885, of the circuit 
court of the United States of America, of the ninth judicial circuit, in and 
for the district of California, held at the court-room in the city and county 
of San Francisco, on the 30th day of November, A. D. 1885. 


Present, the honorable Lorenzo Sawyer, circuit judge; the honorable 
George M. Sabin, U. 8. district judge of Nevada. 


THe UNITED STaTES OF AMERICA 

3 v8. 

KAGAMA, ALIAS“ Pacran Bry,” AN INDIAN, { 
and Mahawaha, alias “ Ben,” an Indian. 


The record upon which this matter was heard is as follows: 


An indictment for the crime of murder, found in the district court of 

the United States for the district of California, certified to this court 

2 for trial by an order of said district court, which certificate, order, 
and indictment are in the words and figures following, to wit: 


In the district court of the United States for the district of California. 


THE UNITED STATES OF AMERICA 
vs, 
KAGAMA, ALIAS “ Pacran BILLy,” AN INDIAN, | 
and Mahawaha, alias “ Ben,” an Indian. 


Certificate, &e. 


I, Southard Hoffman, clerk of the district court of the United States for 
the district of California, do hereby certify that on motion of Henry C, 
Dibble, esq’r, assistant United States attorney for said district, made on 
Friday, October 2d, A. D. 1885, in open court, at a stated term of said 
United States district court, to wit, the August term thereof, it was by the 
said court ordered that the indictment found against the defendants above 

named be remitted to the next term of the circuit court of the 
3 United States for the ninth circuit and district of California, for 
trial. 

And in pursuance of said order, I do hereby certify the annexed 
indictment to be the original indictment found against Kagama, alias 
“ Pactah Billy,” an Indian, and Mahawaha, alias “ Ben,” an Indian, the 
defendants above named, and do hereby remit the same to the said cireuit 
court of the United States for the ninth circuit and district of California. 

In witness whereof I hereunto set my hand and affix the seal of’ said 
district court this third day of September, A. D. 1885. 

| SEAL. | SOUTHARD HOFFMAN, 

Clerk, 
By A. D. GREENWOOD, 
Deputy Clerk. 


2 UNITED STATES VS. KAGAMA, ALIAS PACTAH BILLY, ET AL. 
4 Certificate, &e, 


[Sec. 9, act of Congress, March 3d, 1835, Statutes at Large, 2d sess., 1884-'85, p. 385, 
sec. 5339, U. S. R. 8S.) 


UnNItTED STATES OF AMERICA: 
District court of the United States for the district of California. 


At a stated term: of the ssid court begun and holden at the city and 
county of San Francisco, within and for the district of California, on the 
secon! Monday of August, in the year of our Lord one thousand eight 
hundred and eighty-five, the grand jurors of the United States of America, 
within and for the district aforesaid, on their oath, present that Kagama, 
alias “ Pactah Billy,” an Indian, and Mahawaha, alias “ Ben,” an Indian, 
late of the district of California, heretofore, to wit, on the twenty-fourth 
day ot June, in the year of our Lord one thousand eight hundred and 
eighty-five, not having the fear of God before their eyes, but being 
moved and seduced. by the instigation of the devil, with foree and 
arms, at the county of Humboldt, in the State of California, district 

of California, withia the limits of the Hoopa Valley Indian 
5 Reservation, within the jurisdiction of the circuit court of the 

United States, ninth circuit, district of California, and within the 
territorial jurisdiction of the district court of the United States for the dis- 
trict of California, in and upon one Lyousé, alias “ Ike,” an Indian, then 
and there being, feloniously, willfully, and of malice aforethought did make 
an assault,and that he, the said Kagama, alias “ Pactah Billy,” an Indian, 
with a certain knife made of iron and steel, which he, the said Kagama, 
alias “ Pactah Billy,” an Indian, in his right hand then and there had, and 
held, the throat of him, the said Iyouse, alias “ Ike,” an Indian, feloni- 
ously, willfully, and of his malice aforethought, did strike, stab, and cut, 
and that he, the said Kagama, alias “ Pactah Billy,” an Indian, with the 
knife aforesaid, by the striking, stabbing, and cutting aforesaid, did then 
and there give to him, the said Lyouse, alias “ Ike,” an Indian, in and upon the 

said throat of him, the said Lyouse, alias “ Ike,” an Indian, one 
6 mortal wound of the length of two inches, and of the depth of 

three inches, of which said mortal wound the said Iyonse, alias 
“ke,” an Indian, did then and there at once die. 

And that the aforesaid Mahawaha, alias “ Ben,” an Indian, then and 
there feloniously, willfully, and of his malice aforethought was present, 
aiding, helping, abetting, and assisting the said Kagama, alias “ Pactah 
Billy,” an Indian, the felony and murder aforesaid, in manner and form 
aforesaid, to co and commit. And so the jurors, aforesaid, upon their 
oaths aforesaid, do say that the said Kagama, alias “ Pactah Billy,” an Ip- 
dian, and the said Mahawaha, alias “ Ben,” an Indian, the said Lyouse, 
alias “ Ike,” an Indian, then and there in manner and form aforesaid, fe- 
loniously, willfully, and of their malice aforethought, did kill and murder. 

Against the peace and dignity of the United States of America, and 
contrary to the formof the statutes of the United States in such case made 
and provided. 
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SECOND COUNT. 
Certificate, &e. 


[Sec. 9, act Congress, March 3d, 1885, Statutes at Large, 2d sess., 84-85, Pp. odo, 
sec. 5339, U. S. R. 8.) 


And the grand jurors aforesaid, on their oaths aforesaid, do further pre- 
sent, that said Kagama, alias “ Pactah Billy,” an Indian, and the said Ma- 
hawaha, alias “ Ben,” an Indian, late of the district of California, heretofore, 
to wit, on the twenty-fourth day of June, in the year of our Lord one 
thousand eight hundred and eighty-five, not having the fear of God before 
their eyes, but being moved and seduced by the instigation of the devil, 
with force and-arms, at the county of Humboldt, in the State of Califor- 
nia, district of California, within the limits of the Hoopa Valley Indian 
Reservation, within, the jurisdiction of the circuit court of the United 
States, ninth circuit, district of California, and within the territorial juris- 
diction of the district court of the United States for the district of Cali- 
fornia, in and upon one Lyouse, alias “Ike,” an Indian, then and there 

being, feloniously, willfully, and of malice aforethought, did make 
a an assault, and that he, the said Kagama, alias “ Pactah Billy,” an 

Indian, with a certain knife, which he, the said Kagama, alias 
“Pactah Billy,” an Indian, then and there held, the breast of him, the said 
lyouse, alias “Ike,” an Indian, feloniously, willfully, and of his malice 
aforethought, did strike, stab, and cut; and that he, the said Kagama, alias 
“ Pactah Billy,” an Indian, with the knife aforesaid, by the striking, stab- 
bing, and cutting aforesaid, did then and there give him, the said Lyouse, 
alias “ Ike,” an Indian, in and upon the said breast of him, the said Lyouse, 
alias “Ike,” an Indian, one mortal wound of which said mortal wound the 
said [youse, alias “ Ike,” an Indian, did then and there at once die. 

And that the aforesaid Mahawaha, alias “ Ben,’ an Indian, then and 
there feloniously, willfully, and of his malice aforethought, was present, 
aiding, advising, comforting, helping, abetting, and assisting the said 

Kagama, alias “ Pactah Billy,” an Indian, the felony and murder 
Y aforesaid, in manner and form aforesaid, to do and commit. 

And so the grand jurors aforesaid, on their oaths aforesaid, do say 
that the said Kagama, alias “ Pactah Billy,” an Indian, and the said Maha- 
waha, alias “‘ Ben,” an Indian, the said Lyouse, alias “ Ike,” an Indian, then 
and there, in manner and form aforesaid, feloniously, wilfully, and of their 
malice afurethought did kill and murder, against the peace and dignity of 
the United States of America, and contrary to the form of the statutes of 
the United States in such case made and provided. 

S. G. HILBORN, 
United States Attorney, 
By HENRY C. DIBBLE, 
Asst. U. 8, Alt’y. 
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Names of witnesses examined before the said grand jury on finding the 
foregoing indictment: Charles Porter, Robert J. Walker, Mary Janealias 
“ Martie,” an Indian woman, Harry, alias “ Charlie.” an Indian boy. 


10 [ Endorsed. } 


No. 2096 U.S. circuit court, dist. of Cal. 

No. 2034, United States district court, district of California. 

The United States of America vs. Kagama, alias “ Pactah Billy,” an 
Indian, and Mahawaha, alias “‘ Ben,” an Indian. 

Indictment for the murder of Iyouse, alias “ Ike,” an Indian, within 
the limits of the Hoopa Valley Indian Reservation. 


A true bill. 
GEO. H. WHEATON, 


Foreman. 


Presented and filed in open court this 2d day of October, A. D. 1885. 
SOUTHARD HOFFM AN, 
Clerk. 
By A. D. GREENWOOD, 
Deputy Clerk. 
SAMUEL G. HILBORN, 
| United States Attorney. 


In U.S. circuit court. Filed October 3d, 1885. 
L. S. B. SAWYER, 
Clerk U.S. Cirewit Court, Dist. of Cal. 


11 The demurrer to said indictment filed by the defendants therein, 
which demurrer is in the words and figures following, to wit : 


United States circuit court, ninth circuit, district of California. 


THE UNITED STATES OF AMERICA 
v8. 
K AGAMA, ALIAS “ PacTAH BILLY,” AN INDIAN, 
and Mahawaha, alias “ Ben,” an Bar 


Certificate. 


Now come the above-named defendants in open court, and having heard 
the said indictment read, saith that the said the United States of America 
ought not further to impeach or prosecute them, the said defendants, touch- 
ing the premises whereof they are by the said indictment accused, because 

they say that the said indictment and the matters therein contained, 
12 are not sufficient in law to compel them, the said defendants, to an- 

swer the same, that no process upon the said indictment ought, by 
the law of the land, to be issued against them, the said defendants, and 
this they are ready to verify. 

And the defendants further saith that this honorable circuit court hath 
no jurisdiction of themselves in matters of this kind, and that said honor- 
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able court is without jurisdictional authority to proceed against the said 
defendants. 
Wherefore they pray judgment of the court here, and that they may 
be dismissed & dise harged of the said indictment. 
JOSEPH D. REDDING, 
Att’y for Def’ ts. 


(Endorsed :) No. 2096. U.S. ecireuit court, ninth circuit, district of 


California. The United States of America vs. Kagama, alias “Pactah 
silly,” an Indian, and Mabawaha, alias “ Ben,” an Indian. 
13 Demurrer.—Filed October 26, 1885.—L. S. B. Sawyer , clerk. 


Certificate , ae. 


The said certificate, order, indictment, and demurrer are hereby made a 
part of this certificate, and ordered to be certified by the clerk, and an- 
nexed to this certificate as a part of the record of this case, on certificate 
of opposition of opinion. 

The case was heard on the indictment, and the demurrer thereto, and 
upon the hearing of said case at the present term of the court, upon said 
papers and record there occurred as questions arising on tlie record : 

Whether it is within the constitutional power of Congress to pass 
section 9 of the act of Congress, approved March 3, 1885, entitled “ An 
act making appropriations for the current and contingent expenses 
14 of the Indian Department and for fulfilling treaty stipulations with 
the various Indian tribes, for the year ending June thirtieth, eight- 
een hundred and eighty-six, and for other purposes” found in statutes, sec- 
ond session, 1884—’5, page 385, providing that “after the passage of this 
act all Indians committing against the person of another Indian the crime 
of ‘murder, within the boundaries of any State of the United States, 
and within the limits of any Indian reservation, shall be subject to the 
same laws, tried in the same courts, and in the same manner, and subject 
to the same penalties as are all other persons cofmmitting the crime of 
murder within the exclusive jurisdiction of the Urfited States,’ ” 
Whether said section 9, so far as it makes crimes committed by one 
Indian upon another Indian, upon and within an Indian reservation sit- 
uate wholly within the boundaries of a State of the Union, an 
15 offense against the laws of the United Statas, triable and punisha- 
ble in and by the courts of the United States, is constitutional or 
is within the constitutional power of Congress to pass. 

3. Whether the provisions of said section 9, so making it a crime for 
one Indian to commit murder upon another Indian upon an Indian res- 
ervation situated wholly within the limits of a State of the Union, and 
making such Indian so committing the crime of murder within and upon 
such Indian reservation “subject to the same laws” and subject to be 
“tried in the same courts, and in the same manner, and subject to the same 
penalties as are all other persons” committing the crime of murder 


“within the exclusive jurisdiction of the United States,” is a constitutional 
and valid law of the United States? 
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4. Whether the facts alleged and charged in the indictment set 
16 out in the record constitute a crime or offense against or under 
any valid act of Congress or law of the United States? 

Whether the circuit court of the United States has authority or 
jurisdiction to try the offense or crime charged in the indictment, and upon 
conviction to adjudge against, and inflict upon, the defendants the penal- 
ties provided for in said section 9 of said act, or any other statute of the 
United States? 

6. Whether the courts of the United States have jurisdiction or authority 
to try and punish an Indian belonging to an Indian tribe for committing 
the crime of murder upon another Indian belonging to the same Indian 
tribe, both sustaining the usual tribal relations, said crime having been 

committed upon an Indian reservation made and sei apart for the 
17 use of the Indian tribe to which said Indians both belong? 
Upon which said several questions, and upon each of them, the 
opinions of the judges were opposed. 

Wherefore, on the motion of Henry C. Dibble, esq., assistant United 
States attorney for said district on behalf of the United States, that the 
several points upon which the disagreement has happened, may during 


the term be stated, under the direction of the judges, and certified, under 


the seal of the court, to the Supreme Court of the United States to be 
finally decided : 

It is ordered that the foregoing statement of the record and facts upon 
which the case was heard, and of the points of difference as to the law 
arising thereon, which is made under the direction of the judges, be entered 

of record and be certified accordingly, at the request of said counsel 


18 and in pursuance of the law in such case made and provided. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 
(Signed) | GEORGE M. SABIN, 
Dist. Judge. 


(Endorsed :) Filed and entered December 10, 1885. L. 8. B. Sawyer, 
clerk. 


Certificate, &e. 


I, L. 5S. B. Sawyer, clerk of the circuit court of the United States for 
the district of California, do hereby certify the foregoing to be a full, 
true, and correct copy of the certificate of division of opinion in the 
therein entitled cause now on file and of record in my office. 

Attest my hand and the seal of ae cireuit court this fifteenth day of © 
December, A. D. 1885. 

[seaL.] L. 8. B. SAWYER, 

Clerk. 


(Indorsed on cover:) No. 1246. The United States, plaintiff, vs. Ka- 
ma, alias “ Pactah Billy,” an Indian, and Mahawaha, alias “ Ben,” an 
Todion. California C.C. U.S. Filet January 5, 1886. 
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Ou the Supreme Court of the United States, 


OcToBER TERM, 1885. 


THE UNITED STATES, PLAINTIFF, 
vs, 
KAGAMA, ALIAS “ PactaH BILLY,” AN > No. 1246. 
Indian, and Mahawaha, alias “ Ben,” an 
Indian. 


ON A CERTIFICATE OF DIVISION OF OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


BRIEF FOR THE UNITED STATES. 


Hu the Supreme Court of the United States, 


OcroBerR TERM, 1885. 


THe UNITED STATES, PLAINTIFF, _) 
ns, 
KAGAMA, ALIAS “ Pacran BILLY,” AN } No. 1246. 


Indian, and Mahawaha, alias “ Ben,” an | 
Indian. J 


ON A CERTIFICATE OF DIVISION OF OPINION BETWEEN 
THE JUDGES OF THE CIRCUITCOURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA, 


BRIEF FOR THE UNITED STATES. 


Statement of the case. 


Ata stated term of the district court of the United States 
for the district of California, at the city of San Francisco, 
on the second Monday of August, 1885, the defendants 
were indicted by the grand jurors of the United States of 
America for the felonious, willful, and malicious murder 
of one Lyouse, alias “‘ Ike,” an Indian, at.the county of 
Humboldt, in the State of California, within the limits of 
the Hoopa Valley Indian Reservation, and within the 
jurisdiction of the circuit court of the United States for the 
11189 l 


‘4 


district of California, and within the territorial jurisdic- 
tion of the district court of the United States for the dis- 
trict of California. 

The indictment was certified to the circuit court of the 
United States for the district of California for trial. On 
the 26th day of Cetober, 1885, the defendants filed a de- 
murrer to the indictment. The ease being heard on the 
demurrer to the indictment, the opinions of the judges 
were opposed upon the following questions arising on the 


record: 


1. Whether it is within. the constitutional power of 


Congress to pass section 9 of the act of Congress ap- 
proved March 3, 1885, entitled “An act making ap- 
propriations for the current and contingent expenses 
of the Indian Department, and for fulfilling treaty 
stipulations with the various Indian tribes, for the 
year ending June 30, 1886, and for other purposes,” 
found in statutes, second SESSION. 1884-85, page B85, 
providing that “after the passage of this act all In- 
dians committing against the person of another In- 


dian the crime of ‘ murder,’ within the boundaries of 


any State of the United States, and within the limits 
of any Indian reservation, shall be subject to the same 
laws, tried in the same courts, and in the same man- 
ner, and subject to the same penalties as are all other 
persons committing the crime of murder within the 
exclusive jurisdiction of the United States.” 

2. Whether said section 9, so tar as it makes crimes 
committed by one Indian upon another Indian, upon 
and within an Indian reservation situate wholly 
within the boundaries of a State of the Union, an 
offense against the laws of the United States, triable 
and punishable in and by the courts of the United 
States, is constitutional or is within the constitutional! 
power of Congress to pass. 


| 


3. Whether the provisions of said section 9, so 
making it a crime for one Indian to commit murder 
upon another Indian upon an Indian reservation sit- 
uated wholly within the limits of a State of the Union, 
and making such Indian so committing the crime of 
murder within and upon such Indian reservation 
” subject to the same laws ” and subject to be “ tried 
in the same courts, and in the same manner, and sub- 
ject to the same penalties as are all other persons ” 
committing the crime of murder “ within the exclu- 
sive jurisdiction of the United States,” is a constitu- 
tional and valid law of the United States. 

4. Whether the facts alleged and charged in the 
indictment set out in the record constitute a crime or 
offense against or under any valid act of Congress or 
law of the United States. 

5. Whether the cirenit court of the United States 
has authority or jurisdiction to try the offense or 
crime charged in the indictment, and upon conviction 
to adjudge against and inflict upon the defendants the 
penalties provided for in said section 9 of said act, 
or any other statute of the United States. 

6. Whether the courts of the United States have 
jurisdictiqn or authority to try and punish an Indian 
belonging to an Indian tribe for committing the crime 
of murder upon another Indian belonging to the 
same Indian tribe, both sustaining the usual tribal 
relations, said crime having been committed upon an 
Indian reservation made and set apart for the use of 
the Indian tribe to which said Indians both belong. 


The question presented by the certificate of division in- 
volves the constitutionality of the ninth section of an“ Act 
making appropriations for the current and contingent ex- 
penses of the Indian Department, and for fulfilling treaty 
stipulations with various Indian tribes, for the year end- 
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ing June 30, 1886, and for other purposes,” which is set 
forth in the first question already stated (Ree., p. 5). 

The question raised is one of magnitude and importance. 
It isa very serious matter to call upon the courts to de- 
clare an act of Congress unconstitutional and void. The 
doctrine is a familiar one here, that this court will always 
presume an act of Congress to be constitutional, and will 
never hold it to be unconstitutional and void unless it is 
plainly antagonistic to the organic law of the land. In 
the case of the United States vs. Harris (106 U.S. Rep., 
p. 635) Mr. Justice Woods, in delivering the opinion of 
the court, said: 

Proper respect for a co-ordinate branch of the Gov- 
ernment requires the courts of the United States to 
give effect to the presumption that Congress will 
pass no act not within its constitutional power. This 
presumption should prevail unless the lack of consti- 
tutional authority to pass an act in question is clearly 
demonstrated, 

Before the adoption of the Constitution, the Articles of 
Confederation gave to the United States in Congress as- 
sembled the sole and exclusive right of— 

Regulating the trade and managing of affairs with 
Indians not members of any of the States ; provided 
that the legislative power of any State, within its own 
limits, be not infringed or violated. The ambiguous 
phrases which follow the granting of power to the 


United States were so construed by the States of 


North Carolina and Georgia as to annul the power 
itself. ‘The discontent and confusion resulting from 
these conflicting claims produced representations to 
Congress, which were referred to a committee, who 
made their report in 1787. ‘The report does not as- 
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sent to the construction of the two States, but recom- 
mends accommodation by liberal concessions, and by 
a diminution on their part of the powers claimed by 
Congress. The correct exposition of this article is 
rendered unnecessary by the adoption of the existing 
Constitution. That instrument confers on Congress 
the powers of war and peace ; of making treaties, and 
of regulating commerce with foreign nations, and 
among the several States and with the Indian tribes. 
These powers comprehend all that is required for 
the regulation of our intercourse with the Indians, 
(Worcester vs. State of Georgia, 6 Peters, p. 214.) 


- <4 —— 


Section 8 of article 1 of the Constitution provides 
that— 
Congress shall have power to regulate commerce 
with foreign nations, and among the several States 
and with the Indian tribes. 


It also provides that— 
' 

‘ ‘ ad j 
Congress shall have power to make all laws which | 
shall be necessary and proper for carrying into execu- 

tion the foregoing powers, and all other powers vested 

by this Constitution in the Government of the United 

States, or in any Department or officer thereof. 

What is the meaning of the word “commerce” as used 

in the Constitution? It has been sometimes contended 

| 


that it is limited to traffic, to buying and selling, or the 
interchange of commodities ; but turning to the celebrated 
case of Gibbons vs. Ogden (9 Wheaton), which is recog- 
nized as the leading case upon this clause of the Consti- 
tution, we find that Chief Justice Marshall uses the fol- 
lowing language: “Commerce undoubtedly is traffic, but 
it is something more; it is intercourse.” This definition 
has been universally accepted as the true one, and in several 
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subsequent decisions by this court we find that the words 
“commerce” and “intercourse” are treated as synonymous. 

Ever since the adoption of the Constitution in 1789 
Congress has exercised the power of regulating the in- 
tercourse with Indians, and of enacting criminal laws with 
regard to the conduct of Indians and the ¢onduct of white 
men having intercourse with Indians in the Indian coun- 
try and the reservations within the States. It may be 
profitable, perhaps, in this discussion, to trace briefly the 
history of the Indian intercourse laws which have been 
adopted since the organization of the Government. The 
first Congress which met under the Constitution passed 
an act regulating trade and intercourse with the Indian 
tribes. This act was approved July 22, 1790, and is found 
on page 137, vol. 1, Statutes at Large. It provided for 
granting licenses to trade with the Indians, for the sale 
of lands by the Indians in certain cases, and for the 
punishment of offenses committed by citizens within the 
Indian territory. So that we see at the beginning of the 
Government, Congress exercised the power of enacting 
criminal legislation under the clause of the Constitution 
relating to the regulation of commerce with the Indian 
tribes, | 

The act referred to was limited to two years, but it was 
re-enacted in 1793. That act, approved March, 1793 
(found in the same volume, page 329), was also limited to 
two years. It provides for the punishment of certain of- 
fenses committed against the Indians, and invests the 
courts of the United States with jurisdiction to try such 
offenses. The next act to regulate trade and intercourse 
with the Indian tribes was approved May 9, 1796, and is 
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found in the same volume, page 469. It scems that Con- 
gress was unwilling to enact a permanent law, so as to 
preserve for any considerable time the line of demarka- 
tion between the Indians and the white people. Accord- 
ingly, the last act referred to expired by limitation in two 
years, but it was re-enacted March 3, 1799. This act (to 
be found in the same volume, page 743) is more compre- 
hensive than the three which preceded it. The object of 
its provisions seems to have been to protect the Indians 
from depredations committed upon them by the whites, 
This act was limited to three years. 

The next intercourse act was approved March 30, 1802, 
and will be found in volume 2 of the Statutes at Large, page 
139. It contains an important provision showing that it 
was not the intention of Congress to leave Indians to be 
punished entirely bv the tribes to which they belonged. 
Section 14 provides that the President may demand rep- 
aration of the tribe for offenses committed by, Indians, but 
it provides also that “ nothing therein contained shall pre- 
vent the legal apprehension or arrest, within the limits 
of any State or district, of any Indian having so offended.” 
Section 15 invests the courts of the United States with 


jurisdiction to punish for offenses that may be committed 


against the provisions of the act. 

It will be observed that the act of 1802 contains the 
first provision for the arrest and punishment of Indians. 
As the United States have grown in territory and popu- 
lation the policy of the Government in its intercourse with 
the Indian tribes has been materially changed, and to-day 
the situation is very different from what it was when the 
constitutional provision now under consideration was 
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adopied. The act of 1802 remained in force until 1834, 
but in the mean time an act was passed in 1817 which 
was not unlike that now in question. It may be found 
in volume 3, Statutes at Large, page 383, and is as fol- 
lows: 

Be it enacted by the Senate and Hlouse of Repre- 
sentatives of the United States of America in Congress 
assembled, That if any Indian, or other person or 
persons, shall, within the United States, and withia 
any town, district, or territory belonging to any 
nation or nations, tribe or tribes of Indians, commit 
any crime, offense, or misdemeanor, which, if com- 
mitted in any place or district of country under the 
sole and exclusive jurisdiction of the United States 
would, by the laws of the United States, be punished 
with death, or any other punishment, every such 
offender on being thereof convicted shall suffer the 
like punishment as is proyided by the laws of the 
United States for the like offenses, if committed within 
any place or district of country under the sole and 
exclusive jurisdiction of the United States. 

Sec. 2. And be it further enacted, That the su.perior 
courts in each of the territorial districts, and the cir- 


cuit courts and other courts of the United States, of 


similar jurisdiction in criminal causes, in each dis- 
trict of the United States in which any offender 
against this act shall be first apprehended or brought 
for trial, shall have, and are hereby invested with, 
full power and authority to hear, try, and punish 
all crimes, offenses, and misdemeanors against this 
act ; such courts proceeding therein in the same man- 
ner as if such crimes, offenses, and misdemeanors 
had been committed within the bounds of their re- 
spective districts: Provided, That nothing in this 
act shall be so construed as to affect any treaty now 


+ 
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in force between the United States and any Indian 
nation, or to extend to any offense committed by one 
Indian against another within any Indian boundary. 


This was the first law enacted by Congress which pro- 
vided for the punishment of offenses committed upon white 
persons in the Indian country, But it seems to have been 
the policy of the Government at that time to relegate to 
the Indian tribes, in their tribal organizations, the power 
and authority to punish offenses committed upon each 
other. At that day it would have been vain for Congress 
to enact laws for the punishment of crimes committed by 
Indians upon each other. But, with the growth of the 
country and the changed relations between the Govern- 
ment and the Indians, another condition of affairs was 
presented, and other legislation became necessary. In 
1830 Congress passed an act (vol. 4, Stat. L., p. 411) au- 
thorizing the President toexchange lands with organized 
Indian tribes or nations. Under that act the Indians east 
of the Mississippi River were removed and settled on the 
west side of that river, in the region now known as the 
Indian Territory. 

The next intercourse act was approved June 30, 1834 
(vol. 4, Stat. L., p. 479), and was continued in exist- 
ence until the Revised Statutes were adopted. By the 
twenty-ninth section of that act, the act of 1817,to which 
reference has been made, was repealed. So that, after the 
year 1834, until the enactment of the Revised Statutes, 
the act found in volume 4 of the Statutes at Large was 
the law regulating intercourse with the Indian tribes. 
The act of 1834 established what is known as the “ Indian 
country.” The nineteenth section of that act provided 
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for the punishment of certain offenses, thus showing that 
Congress has at all times exercised the power of enacting 
criminal laws for the Indian country, whether committed 
by Indians or whites, except in the case where the crime 
was committed by one Indian upon another. The reason 
of that exception evidently was that it would have been 
impossible to enforce such a provision at that time. 

The first section of the act of 1834, establishing the 
Indian country, was repealed by the Revised Statutes, 
and in legal contemplation there is now no “ Indian coun- 
try’ except those reservations which still remain within 
the limits of tue States or the organized Territories of the 
United States. According to the decisions of the courts, 
the provisions of the Revised Statutes under the title 
“ Tndians,” do not apply to the Indian Territory, but only 
to the reservations within the States and the organized 
Territories of the United States. There were various 
acts amending the Indian intercourse laws passed prior to 
the revision of the statutes in 1870, but they are all, to- 
gether with the main provisions of the act of 1834, con- 
tained’ in the Revised Statutes under the title “ XXVIII, 
Indians.” It will be seen that section 2079 of the Re- 
vised Statutes, which was first enacted March 3, 1871, 
effects a revolution in the policy of the Government re- 
specting Indian affairs. It provides that— 


No Indian nation or tribe, within the territory of 
the United States, shall be acknowledged or recog- 
nized as an independent nation, tribe, or power, with 
whom the United States may contract by treaty ; but no 
obligation of any treaty lawfully madeand ratified with 
any such Indian nation or tribe prior to March 3, 
1871, shall be hereby invalidated or impaired. 


cet. 


1] 


[t thus appears that from March 3, 1871, the Govern- 
ment of the United States ceased to recognize these tribes 
of Indians as Indian nations with whom it might make 
treaties. The effect of that section is to declare that the 
Klamath Indians do not belong to an independent nation 
or tribe—such a nation or tribe as was described by Chief- 
Justice Marshall in the Cherokee ease. ‘The Indian tribes 
have receded before the progress of the white man’s civil- 
ization. While it is the purpose of the Government to 
protect the Indians in their rights, it is no less its poliey 
to subject them to the laws and make them respensible 
for crimes committed by them. The atiention of the court 
is invited to sections 2139, 2140, 2141, 2145, and 2146 
of the Revised Statutes. 

The question as to what is the “ Indian country ” has 
been considered and decided by the courts. In the case 
of United States vs. Leathers (6 Sawyer, 17) it was held 
that the Indian country is now to be considered that por- 
tion of the United States which is oceupied by Indians 
upon reservations. This decision has been followed in 
several cases. (See United States vs. Bridleman, 7 Sawyer, 
243; United States vs. Martin, 8 Sawyer, 473.) 

In the latter case it was held by Judge Deady that— 

Since the repeal of section 1 of the Indian inter- 
course act of 1834 by section 5596 of the Revised 
Statutes, the only Indian country in the United 
States within the purview of that phrase, as used in 
chapter 4, Title XX VIII of the Revised Statutes, are 
the tracts of land set apart by the authority of the 
United States for the exclusive use and occupancy of 
particular Indians, and known as Indian reserva- 
vations. (See also United States vs. Shawmunz, 2 
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Sawyer, 364; ex parte Sloan, 4 Sawyer, 320; United 
States vs. Osborne, 6 Sawyer, 406; United States vs. 
Yellow Sun, 1 Dillon, 273.) 

These cases decided that, by the effect of the laws re- 
ferred to, the only Indian country remaining is comprised 
within those reservations which have been established 
either by treaty, or by action of the Executive, under 
the power conferred by Congress upon the Executive to 
establish reservations; that the Indian Territory, which 
has an organized. government by Indians is not the Indian 
country ; that the act we are now considering has no ap- 
plication to the Indian Territory, and only applies to the 
Indian reservations still existing within the boundaries of 
the States or within the organized Territories of the United 
States. | 

The power of Congress to pass all laws that may be 
considered necessary for the regulation of intercourse 
with the Indians, and for the punishment of offenses com- 
mitted on Indian reservations by Indians or whites, has 
been recognized from the foundation of the Government. 
The case of The United States vs. Bailey (1 MecLean’s 
Reps., 234) is an exception possibly, and so is United 
States vs. Doxtater (47 Wis., 278), and Yellow Sun’s Case 
(supra) questions it, but the weight of authority is decid- 
edly the other way. The subject was ably and elabor- 
ately discussed early in the history of the United States. 

The leading case upon the subject of the relations of the 
Indians to the Government is that of the Cherokee Na- 
tion vs. The State of Georgia (5 Peters, p.1). In that 
vase this court held that the Indian tribes were subject 
nations ; that the Cherokees had no standing in this court, 
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and could not maintain an action against the State of 
Georgia. ‘This decision was rendered in 1851, at a time 
when the Indian tribes were still powerful, and when the 
Cherokees that now occupy the Indian Territory and 
maintain therein political governments, republican in form, 
were inhabiting a portion of the State of Georgia. An- 
other leading case is that of Worcester vs. The State of 
Georgia (6 Peters, 315), in which it was held that the State 
of Georgia had no jurisdiction over the region occupied 
by the Cherokee Nation. (See also Johnson vs. McIntosh, 
8 Wheat. 543; Markey vs. Coxe, 18 How., 100; Jackson 
vs. Goodell, 20 Johns., 188.) 

In United States vs. Holliday (8 Wallace, 407) this 
court sustained the constitutionality of an act of Congress 
making it penal to sell spirituous liquor to an Indian 
under charge of an Indian agent, although it was sold 
outside of an Indian reservation and within the limits of 
a State. Mr. Justice Miller, in delivering the opinion of 
the court in that case, said : 

If commerce, or traffic, or intercourse is carried on 
with an Indian tribe, or with a member of such tribe, 
it is subject to be regulated by Congress, although 
within the limits of a State. ‘The locality of the 
traffic can have nothing to do with the power. The 
right to exercise it in reference to any Indian tribe, or 
any person who is a member of such tribe, is abso- 
lute, without reference to the locality of the traffic, 
or the locality of the tribe, or the member of the tribe 
with whom it is carried on. 

In United States vs. Forty-three gallons of Whisky (93 
U.S., 188) it was held that: 


Congress, under its constitutional power to regu- 
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late commerce with the Indian tribes, may not only 


prohibit the unlicensed introduction and sale of 


spirituous liquors in the Indian country, but extend 
such prohibition to territory in proximity to that 
occupied by Indians. 
rom a review of all the decisions of this court upon 
the subject, the doctrine seems to have been settled that 


there is no limitation upon the power of Congress to enact 


whatever laws may be necessary to regulate the affairs of 


the Indian tribes ; that the power of regulating commerce 
with Indian tribes is, in its nature, general, and not con- 
fined to any locality; that its existence necessarily im- 
plies the right to exercise it whenever there is a subject 
to act upon, although within the limits of a State, and 
that it extends to the regulation of intercourse with the 
individual members of such tribes. 

There is nothing in the decision of Ke parte Crow Dog 
(reported in 109 U.S., 556), which conflicts with the doc- 
trine as we have stated it. That decision goes particu- 
larly to the construction of the treaties existing between 
the United States and the tribe of Sioux Indians to which 
Crow Dog belonged. He was chief of the tribe, and had 
murdered, as it was charged, another Indian. He was 
indicted and convicted in the territorial court of Dakota 
forthemurder, The authority under which it was claimed 
the court tried him for the offense was the general provis- 
ion of the Revised Statutes in section 2145, extending the 
criminal laws of the United States over the Indian 
country. But this court held that section 2146, which 
provides that the law shall not extend to the punishment 
of an Indian who commits a crime upon another Indian, 


was imperative, and the prisoner was discharged. 
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Undoubtedly, the decision of the court in that case was 
correct, because at that time there was no authority vested 
in the ‘Territorial court to try the prisoner for the crime 
of murder committed upon another Indian ; but there is 
nothing in that decision which ealls in question the power 
of Congress té repeal the proviso contained in section 
2146. There is nothing in it which suggests the uncon- 
stitutionality of the section now under consideration, which 
Congress soon afterwards passed. In concluding his 
opinion in that case Mr. Justice Matthews said: 

To give to the clauses in the treatv of 1868 and 
the agreement of 1877 eflect so as uphold the juris- 
diction exercised in this case, would be to reverse in 
this instance the general poliey of the Government 
towards the Indians, as declared in many statutes 
and treaties, and recognized in many decisions of this 
court from the beginning to the present time. To 
justify such a departure in such a case requires a 
clear expression of the intention of Congress, and 
that we have not been able to find. 

The clear ex pression of the opinion of Congress has 
been given in the passage of the act now in question. It 
is very probable, we think, that the section of the law 
now under consideration was enacted in view of the de- 
cision of this court in hex parte Crow Dog. W hen the 
section was pending in the House of Representatives, Mr. 
Cutcheon, of Michigan, said : 

Mr. Chairman. | believe it Is not necessary for me 
to say that this amendment is in the direction of the 
thought of all who desire the advancement and ciy- 
ilization of the Indian tribes. It is recommended 
very strongly by, the Secretary of the Interior in his 
annual report. I believe we all feel that an Indian, 


* 
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when he commits a crime, should be recognized as a 
criminal, and so treated under the laws of the land. 
[ do not believe we shall ever succeed in civilizing 
the Indian race until we teach them regard for law, 
and show them that they are not only responsible to 
the law, but arhenable to its penalties. 

I would not offer this amendment at the present 
time, and in connection with this appropriation bill, 
if | thought there existed the least chance or oppor- 
tunity of its becoming law in any other way. If I 
believed it possible that a bill of the Committee on 
Indian Affairs, upon which, as I understand, a like 
amendment is intended to be proposed, could be 
taken upand passed at this session, I would not now 
submit this proposition. But I believe this is the 
only opportunity that will be afforded during this 
Congress for this or similar legislation. 

We all remember the case of Crow Dog, who com- 
mitted the murder of the celebrated chief Spotted 
Tail. He was arrested, tried by a Federal tribunal, 
and convicted of the murder, but the case being taken 
to the Supreme Court of the United States upon 
habeas corpus, it was there decided that the United 
States courts had no jurisdiction in any case where 
one reservation Indian committed a crime upon an- 
other, thus Crow Dog went free. He returned to iis 
reservation, feeling, as the Commissioner says, a great 
deal more important than any of the chiefs of his 
tribe. The result was that another murder grew out 
of that; a murder committed by Spotted Tail, jr., 
upon White Thunder. And so these things must go 
on unless we adopt proper legislation on the subject. 

It is an infamy upon our civilization, a disgrace to 
this nation, that there should be anywhere within its 
boundaries a body of people who can, with absolute 
impunity, commit the crime of murder, there being 
no tribunal before which they can be brought for 
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punishment. Under our present law there is no pen- 
alty that can be inflicted, except according to the cus- 
tom of the tribe, which is simply that the “blood 
avenger”’—that is, the next of kin to the person 
murdered—shall pursue the one who has been guilty 
of the crime and commit a new murder upon him. 


And again: 


I will ask the gentleman from California (Mr. 
Budd) to make a statement in that regard. Now, 
the Secretary of the Interior, in his last annual re- 
report, uses the following language : 

“[T again desire to call attention to the necessity 
for legislation for the punishment of crimes on the 
Indian reservations. Since my last report the Su- 
preme Court of the United States decided, in the case 
of ‘ Ex parte Crow Dog,’ indicted for murder, that 
the district court of Dakota was without jurisdiction 
when the crime was committed on the reservation 
by one Indian against another. If offenses of this 
character cannot be tried in the courts of the United 
States there is no tribunal in which the crime of mur- 
der can be punished. Minor offenses may be pun- 
ished through the agency of the ‘court of Indian of- 
fenses,’ but it will hardly do to leave the punishment 
of the crime of murder to a tribunal that exists only 
by the consent of the Indians of the reservation. If 
the murderer is left to be punished according to the 
old Indian custom, it becomes the duty of the next 
of kin to avenge the death of his relative by either 
killing the murderer or some oue of his kinsmen.” 

That is Indian law—not a very inviting kind of 
law where one murder is to be punished by the com- 
mission of one or more additional murders. 

“The laws of the State or Territory wherein the 
reservation is situated ought to be extended over the 
reservation, and the Indians should be compelled to 
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obey such laws and be allowed.to claim the protec- 
tion thereof.” 

I now yield to the gentleman from California to 
answer the question of the gentleman from Indiana. 

Mr. Bupp. I desire to state to Judge Holman and 
to the committee, that last year I offered an amend- 
ment having in view the same object as this amend- 
ment, which allowed an Indian who committed any 
crime to be punished in the courts .of the State or 
Territory in which the crime was committed. It was 
passed by this House, without any objection, as an 
amendment tothe Indian appropriation bill. It went 
tothe Senate, and that provision was stricken out. It 
then went to the committee of conference, and there 


was an understanding, as was stated on the floor of 


the House by the gentleman from Louisiana, now in 
charge of this bill, that at this session of Congress a 
bill or section of this character should, by the agree- 
ment of the conference committee, be enacted or in- 
corporated into the appropriation bill providing that 
it punish: felonies only. 

The objection by the Senate committee to my 
amendment was that it punished misdemeanors as 
well. It will be found in the record of the last ses- 
sion, on the day when the conference report was con- 
curred in by this House, that the gentleman from 
Louisiana, in answer to a question from myself, stated 
that they believed the amendment was a proper 
one; that it was in the right direction, but that it 
punished misdemeanors and offenses by one Indian 
upon another of a minor character that ought not to 
be so punished, and that it was understood if the 
same amendment was offered at this session of Con- 
‘ gress so as only to punish felonies, it would be aec- 
ceptable to the committee and be adopted. 

I believe Judge Holman was, himself, one of the 
committee of conference on the part of the House at 
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that time, and if so, he will remember the transac- 
tion to which I now refer. If not, I will refer him 
to the Record on the day on which the conference 
report was adopted. 


The review of the legislation by Congress which we 
have attempted to make, shows conclusively, we think, 
that there has been a radical change in the policy of the 
Government towards the Indians. In the beginning 
there were powerful and warlike tribes and bands of In- 
dians which occupied a country vastly larger than that 
inhabited by the whites, but they have gradually given 
way before the march of Caucasian civilization until 
they have been reduced to a comparatively small number 
now confined within narrow limits in the States and Ter- 
ritories, except those larger tribes or nations which are 
congregated in the Indian Territory. 

With the growth of the United States the relation of the 
Indian tribes to the Government has changed, so that it is 
now entirely different from what it was at the time of the 
adoption of the Constitution, and the enactment of the 
early laws of Congress on the subject. The effect of this 
change of policy is to subject Indians to the laws of the 
United States for the punishment of offenses committed by 
them while remaining under the supervision, control, and 
tutelage of the Government upon reservations which have 
been set apart for them. This change of policy has been 
inaugurated, not for the injury and oppression of these 
wards of the nation, but for their protection and advance- 
ment in the arts of civilization. 

We submit, however, that if the intention of Congress 
is clear in the enactment of the new law, it is not the prov- 
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ince of the courts to pass upon the question of policy in- 
volved. The policy of such legislation is a question of 
legislative discretion, and not of judicial cognizance. In 
the case of McCullough vs. The Stete of Maryland (4 
Wheaton, 316), Chief Justice. Marshall, delivering the 
opinion of the court, said: 


The Government which has a right to do an act, 
and has imposed on it the duty of performing that 
act, must, according to the dictates of reason, be al- 
lowed to select the means; and those who contend 
that it may not select any proper means, that one 
particular mode of effecting the object is excepted, 
take upon themselves the burden of establishing that 
exception. 


And again : 


The Constitution of the United States has not left 
the right to Congress to employ the necessary means 
for the execution of the powers conferred on the Goy- 
ernment to general reasoning. ‘To its enumeration 
of powers is added that of making all laws which 
shall be necessary and proper for carrying into exe- 
cution the foregoing powers, and all other powers 
vested by this Constitution in the Government of 
the United States, or any department thereof. 


And again: 


It must have been the intention of those who gave 
these powers to insure, as far as human prudence 
could insure, their beneficial execution. This could 
not be done by confining the choice of means to such 
narrow limits as not to leave it in the power of Con- 
gress to adopt any which might be appropriate, and 
which were conducive to the end. This provision is 
made in a constitution intended to endure for ages to 
come, and consequently to be adapted to the various 
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crises of human affairs. To have prescribed the 
means by which the Government should, in all fu- 
ture time, execute its powers would have been to 
change entirely the character of the instrument and 
give it the properties of a legal code. It would have 
been an unwise attempt to provide, by immutable 
rules, for exigencies which, if foreseen, at all, must 
have been seen dimly, and which can be best pro- 
vided for as they occur. To have declared that the 
best means shall not be used, but those alone with- 
out which the power given would be nugatory, would 
have been to deprive the legislature of the capacity to 
avail itself of experience, to exercise its reason, and to 
accommodate its legislation to circumstances. If we 
apply this principle of construction to any of the 
powers of the Government, we shall find it so per- 
nicious in its operation that we shall be compelled to 
discard it. 

And again: 

Whence arises the power to punish in cases not 
prescribed by the Constitution? All admit that the 
Government may, legitimately, punish any violation : 
of its laws; and yet, this is not among the enumer- 
ated powers of Congress. The right to enforce the 
observance of law by punishing its infraction might 
be denied with the more plausibility, because it is 
expressly given in some cases. Congress is empow- 
ered “to provide for the punishment of counterfeit- 
ing the securities and current coin of the United 
States,” and “ to define and punish piracies and felon- 
ies committed on the high seas, and offenses against 
the law of nations.” The several powers of Con- 
gress may exist, in a very imperfect state, to be sure, 
but they may exist, and be carried into execution, al- 
though no punishment should be inflicted in cases 
where the right to punish is not expressly given. 
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Take, for example, the power “to establish post- 
offices and post-roads.” This power is executed by 
the single act of making the esiablishment. But 
from this has been inferred the power and duty of 
carrying the mail along the post-road from one post- 
office to another. And, from this implied power, has 
again been inferred the right to punish those who 
steal letters from the post-office or rob the mail. It 
may be said, with some plausibility, that the right to 
carry the mail and to punish those who rob it is not 
indispensably necessary to the establishment of a 
post-office and post-road. This right is, indeed, 
essential to the beneficial exercise of the power, but 
not indispensably necessary to its existence. So, of 
the punishment of the crimes of stealing or falsify- 
ing a record or process of a court of the United 
States, or of perjury in such court. ‘To punish these 
offenses is certainly conducive to the due administra- 
tion of justice. But courts may exist, and may de- 
cide the causes brought before them, though such 
crimes escape punishment. 

The baneful influence of this narrow construction 
on all the operations of the Government, and the ab- 
solute impracticability of maintaining it without 
rendering the Government incompetent to its great 
objects, might be illustrated by numerous examples 
drawn from the Constitution and from our laws. The 
good sense of the public has pronounced, without 
hesitation, that the power of punishment appertains 
to sovereignty, and may be exercised whenever the 
sovereign has a right to act, as incidental to his con- 
stitutional powers. It is a means for carrying into 
execution all sovereign powers, and may be used, 
although not indispensably necessary. It isa right 
incidental to the power, and conducive to its benefi- 
cial exercise. 
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We submit that there is ample authority in the eighth 
section of article 1, and in the general provision authoriz- 
ing Congress to pass all laws that may be necessary to 
arty into effect the other provisions of the Constitution, 
for the passage of this law. We submit,also, that there is 
no other, provision of the Constitution that prohibits the 
exercise of such power by Congress. There is nothing in 
the Fourteenth Amendment which conflicts with the view 
for which we contend. Though Indians may not be citi- 
zens, and subject to the political jurisdiction of the United 
States, they are subject toits laws. A person may be sub- 
ject to the laws of a country, and yet not subject to its 


jurisdic. ion, within the purview of the Fourteenth Amend- 


ment. Children of a foreign consul born in the United 
States are subject to its criminal laws, although not sub- 


ject to its political jurisdiction. 


In conclusion, upon this gencral proposition we submit 
that the validity of the section of the law now under con- 
sideration depends upon how broad a signification may 
be given to the word “commerce.” We have seen that it 
means not only trade but intercourse with Indian tribes 
and individual Indians. Our contention is that Congress 
may regulate the intercourse in whatever way it may 
deem wise and prudent. Congress has provided for the 
establishment of schools upon the Indian reservations ; 
these schools are maintained at the expense of the Gov- 
ernment. Will it be seriously contended that an In- 
dian should be permitted to enter one of these Indian 
schools and murder the Indian teacher, or one of the In- 
dian children, without being amenable to any law, except 
mere tribal custom, which permits the escape of the mur- 
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derer upon the payment of a small stipend to the family 
of the victim? As a matter of fact such a thing was pos- 
sible before the passage of this law. Although fed and 
clothed by the Government, Indians, before the passage 
of this law, could murder each other on the reservations 
with impunity. | 

If we are asked in what respect the commission of a 
crime by an Indian upon an Indian can relate to the ques- 
tion of intercourse with an Indian tribe, we deem it sufh- 
cient answer to say that if we have to maintain inter- 
course with the Indians, it is necessary and proper to 
provide that they shall not be permitted to destroy each 
other. Ifthey are permitted to murder each other, it is 
certainly an interference with intercourse; because the 
number with whom intercourse will be held is thereby 
diminished. It is an historical fact, of which the court 
will take notice, that the present policy of: the National 
Government is to protect the Indians, to educate their 
children, and to bring them as rapidly as possible within 
the pale of civilization and laws of the United States. 
Hence, for a number of years past, large appropriations 
have annually been made for the maintenance of Indian 
schools. Upon several of the Indian reservations teachers 
are employed, and United States military officers are de- 
tailed for the organization and conduct of these schools. 
Thus the children of Indians are educated, and an attempt 
is being made under the present policy of the Govern- 
ment to bring the remaining Indians under the control of 
the laws of the United States. 

The legislation we are now considering has been adopted, 
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not from a spirit of enmity towards the Indians, nor from 
a desire to inflict upon them any unusual punishment, but 
with a view to bring them into relations with the white 
people, among whom they are to live in the years to come. 
Now suppose that upon this Hoopa Valley Reservation, 
Humboldt County, State of California, an Indian school 
is established by act of Congress, or by direction of the 
[Interior Department, that an officer of the Army is detailed 
as superintendent, and Indian teachers are engaged. If 
the construction contended for on the other side be correct, 
an Indian may enter the school and murder the Indian 
teacher or the Indian children, and yet bis offense would 
not be considered as an interference with our intercourse 
with the Indians on that reservation. 

Again, the public interests may require that an inter- 
preter of the Indian race should be employed by the Gov- 
ernment for the purpose of interpreting between the tribe 
and the military officer who may be there as superintend- 
ent. If that Indian interpreter should be murdered by 
Kagama, or some other Indian, would it not be an inter- 
ference with our intercourse with that tribe of Indians ? 
If an Indian who has become civilized and has obtained 
from the Government a license to trade with the Indians, 
should go on the Hoopa Valley Reservation for the pur- 
pose of trading, and should be there murdered by another 
Indian, would it not be an interference with the inter- 
course between the Government and the tribe of Indians 
located on that reservation? It is clear, we think, that 
the State of California could not exercise jurisdiction of 
the offense for which the prisoners have been indicted. 
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Section 2145 of the Revised Statutes in express terms ex- 
tends the criminal laws of the United States over the In- 
dian reservations. (See, also, MeKinney’s Case, 1 West 
Coast Reporter, 407.) 

The crucial test in this matter is to inquire whether 
the statute under consideration is pertinent to the subject- 
matter of intercourse with the Indian tribes which Con- 
gress has power to regulate. Does it relate to our inter- 
course with Indians ? If so, Congress has power to pro- 
vide that Indians should be punished for murdering each 
other. 

[t is very clear that the setting apart of this reservation 
took it out of the State jurisdiction and placed it, as we 
have seen, under the general jurisdiction of the United 
States. Here is the proclamation designating it : 


KXECUTIVE MANSION, June 23, 1876. 

It is hereby ordered that the south and west bound- 
aries and that portion of the north boundary west 
of Trinity River surveyed, in 1875, by C. T. Bissel, 
and the courses and distances of the east boundary, 
and that portion of the north boundary east of Trin- 
itv River reported but not surveyed by him, viz: 
sh: Beginning at the southeast corner of the reservation 
at a post set:'in mound of rocks marked ‘H. V. R. 
No.3;’ thence south 17} degrees west 905.15 chains, 
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to southeast corner of reservation ; thence south 72} 
degrees west 480 chains, to the mouth of Trinity 
River,” be, and hereby are, declared to be the ex- 
terior boundaries of Hoopa Valley Indian Reserva- 
tion, and the land embraced therein, an area of 
89,572.45 acres, be, and hereby is, withdrawn from 
public sale, and set apart for Indian purposes, as one 
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of the Indian reservations authorized to be set apart, 
in California, by act of Congress approved April 8, 
1864. (13 Stat. L., p. 39.) 

U. S. GRANT. 


The sixth amendment to the Constitution, guaranteeing 
a speedy and public trial to the accused by an impartial 
jury of the State and district wherein the crime shall 
have been committed, &c., does not militate against our 
position ; or, in other words, this indictment and proceed- 
ings under it do not violate this amendment to the Con- 
stitution. It has been several times decided by this court 
that crimes committed against the laws of the United 
States out of the limits of a State are not local, but may 
be tried at such places as Congress shall designate by law 
( United States vs. Dawson et al., 15 How., 467; United 
States vs. Jackalow,1 Bl., 484). The reasoning in United 
States vs. Rogers (4 How., 572), concedes the power to 
Congress that is claimed under this indictment; and so, 
too, does the Cherokee Tobacco (11 Wall.,619). Because 
Congress has not heretofore gone thus far is no reason it 
could not do so. It is purely a question of policy, of 
which Congress is the judge, and, except the three cases 
already reterred to, and one of them merely doubting, all 
the decisions unite in saying the power exists in Congress. 
To use the language of Dr. Wharton (American Law, 
sec. 26) on this subject: “It (the United States Govern- 
ment) can take from them their réservations; it can move 
them to another Territory ; it can, if it chooses, impose 
upon them its municipal laws; it has not in many rela- 
tions chosen to do so, but its power nevertheless remains 
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and is unchecked by any Constitutional restraint.” We 
confidently submit these questions should be so answered 
as to sustain the constitutionality of the act mentioned. 
Respectfully submitted. 
A. H. GARLAND, 
Attorney-General. 
JOHN GOODE, 


Solicitor-General. 
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KAGAMA, atias “PACTAH BILLY,” an INDIAN, AND 
MAHAWAHA, atras “ BEN,” an Inpray. 


On a Certificate of Division of Opinion Between the Judges of 
the Circuit Court of the United States for the Distriet of 
California. 


BRIEF FOR THE DEFENDANTS. 


Josevn D. REeppING, 
Attorney for Defendants. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1885. 
No. 1246. 


THE UNITED STATES, Prarntirr, 
v8. 


KAGAMA, auias “ PACTAH BILLY,” an INDIAN, AND 
MAHAWAHA, atias “ BEN,” an INDIAN. 


On a Certificate of Division of Opinion Between the Judges of 
the Cireuit Court of the United States for the District of 
California. 


BRIEF FOR THE DEFENDANTS. 


The defendants were indicted on the second Monday of 
August, 1885, by the grand jury of the United States of 
America for the felonious, willful, and malicious murder of 
one lyouse, alias Ike, an Indian, at the county of Humboldt, 
in the State of California, within the limits of the Hoopa 
Valley Indian reservation. The indictment was certified to 
the circuit court of the United States for the district of Cali- 
fornia for trial. The defendants filed a demurrer to the in- 


dictment on October 26, and in said demurrer, among other 
things, stated as follows: 

“And the defendants further saith that this honorable cir- 
cuit court hath no jurisdiction of themselves and that said 
honorable court is without jurisdictional authority to proceed 
against the said defendants. Wherefore they pray judg- 
ment of the court here and that they may be dismissed and 
discharged of the said indictment. 

“JosepH D. Repprina, 
“Atty for Def’ts.” 


The case was heard on the demurrer to the indictment. 
Whereupon, on the 10th of December, 1885, the follow- 
ing certificate of division of opinion was filed by Hon. Lo- 
renzo Sawyer, circuit judge, and Hon. George M. Sabin, dis- 
trict judge : 
“ CERTIFICATE, &C. 
“The said certificate, order, indictment, and demurrer are 


hereby made a part of this certificate, and ordered to be 
certified by the clerk, and annexed to this certificate as a 


part of the record of this case. on certificate of opposition of 


opinion. . 

“The case was heard on the indictment and the dentur- 
rer thereto, and upon the hearing of said case at the present 
term of the court upon said papers and record there occurred 
as questions arising on the record: 

“i. Whether it is within the constitutional power of Con- 
gress to pass section 9 of the act of Congress, approved March 
3, 1885, entitled ‘An act making appropriations for the cur- 
rent and contingent expenses of the Indian Department and 
for fulfilling treaty stipulations with the various Indian 
tribes, for the year ending June 30, 1886, and for other pur- 
poses, ” found in statutes of second session, 1884-’5, page 355, 
providing that “after the passage of this act all Indians 
committing against the person of another Indian the crime 
of ‘murder, within the boundaries of any State of the 
United States, and within the limits of any Indian reserva- 
tion, shall be subject to the same laws, tried in the same 
courts and in the same manner, and subject to the same 


~& 


penalties as are all other persons committing the crime of 
murder ‘within the exclusive jurisdiction of the United 
States.’ 

“2. Whether said section 9, so far as it makes crimes com- 
mitted by one Indian upon another Indian, upon and within 
an Indian reservation situate wholly within the boundaries 
of a State of the Union, an offense against the laws of the 
United States, triable and punishable in and by the courts 
of the United States, is constitutional or is within the con- 
stitutional power of Congress to pass. 

“3. Whether the provisions of said section 9, so making 
ita crime for one Indian to commit murder upon another 
[Indian upon an Indian reservation situated wholly within 
the limits of a State of the Union, and making such Indian 
so committing the crime of murder within and upon such 
Indian reservation ‘ subject to the same laws’ and subject to 
be ‘tried in the same courts and in the same manner, and 
subject to the same penalties as are all other persons’ com- 
mitting the crime of murder ‘ within the exclusive jurisdic- 
tion of the United States,” is a constitutional and valid law 
of the United States. 

“4. Whether the facts alleged and charged in the indict- 
ment set out in the record constitute a crime or offense against 
or under any valid act of Congress or law of the United 
States. 

o. Whether the circuit court of the United States has au- 
thority or jurisdiction to try the offense or crime charged in 
the indictinent, and upon conviction to adjudge against, and 
inflict upon, the defendants the penalties provided for in said 
section 9 of said act, or any other statute of the United 
States. 

‘6. Whether the courts of the United States have juris- 
diction or authority to try and punish an Indian belonging 
to an Indian tribe for committing the crime of murder upon 
another Indian belonging to the same Indian tribe, both 
sustaining the usual tribal relations, said crime having been 
committed upon an Indian reservation made and set apart 
for the use of the Indian tribe to which said Indians both 
belong. 

‘Upon which several questions, and upon each of them, 
the opinions of the judges were opposed. 

‘ Wherefore, on the motion of Henry C. Dibble, Esq., as- 
sistant United States attorney for said district on behalf of 


: 
' 
' 
' 
' 
: 
& 
; 
‘ 
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the United States, that the several points upon which the 
disagreement has happened may during the term be stated, 
under the direction of the judges, and certified, under the 
seal of the court, to the Supreme Court of the United States 
to be finally decided : 

“It is ordered thet the foregoing statement of the record 
and facts upon which the case was heard, and of the points 
of difference as to the law arising thereon, which is made 
under the direction of the judges, be entered of record and 
be certified accordingly, at the request of said counsel and 
in pursuance of the law in such case made and provided. 


“ (Signed) LORENZO SAWYER, 
Circuit Judge. 
“ (Signed) GEORGE M. SaBin, 


Dist. Judge.” 


(Endorsed :) Filed and entered December 10,1885. L. S. 
B. Sawyer, clerk. 


This indictment is drawn under and by virtue of the act 
of Congress approved March 3, 1885, and entitled *‘ An act 
making appropriations for the current and contingent ex- 
penses of the Indian Department, and for fulfilling treaty 
stipulations with various Indian tribes, for the year ending 
June 30, 1886, and for other purposes.” This act is found 
in the second session of the 48th Congress, page 385. The 
particular part of said act which empowers, if at all, this 
honorable Court to try these defendants is section nine, 


which reads as follows: 


“That immediately upon and after the date of the passage 


of this act all Indians committing against the person or 


property of another Indian, or any other person, any of the 
following crimes, namely, murder, manslaughter, rape, as- 
sault with intent to kill, arson, burglary, and larceny, within 
any of the Territories of the United States, and either within 
or without:an Indian reservation, shall be subject therefor to 
the laws of such Territory relating to such crimes, and shall 
be tried therefor in the same court and in the same manner, 


—_— 
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and shall be subject to the same penalties, as are all other 
persons charged with the commission of said crimes, respec- 
tively, and the said courts are hereby given jurisdiction in 
all such cases, and all such Indians committing any of the above 
cr7mes against the person or property of another Indian, or 
other person, within the boundaries of any State of the 
United States, and within the limits of any Indian reserva- 
tion, shail be subject to the same laws, tried in the same 
courts and in the same manner, and subject to the same 
penalties, as are all other persons (charged with) committing 
any of the above crimes within the exclusive jurisdiction of 
the United States. Approved March 3d, 1885.” 


Preliminary Statement as to Extent of Jurisdiction Contemplated 


in This Act. 


The object of this act is to bring all the Indians in the 
Territories of the United States,either within or without the 
reservation, within the jurisdiction of the Territorial courts, 
as are all other persons, and @f the Indians on reservations 
lying within the boundaries of the States within the jurisdic- 
tion of the Federal courts, in the same manner as are all 
other persons charged with committing any of the above 
crimes within the exclusive jurisdiction of the United States. 
The honorable the Attorney General takes the position that 
this act of March 3, 1885, is not intended to inelude the In- 
dian Territory. We submit that the object of this act is to 
make all of the Indians in all parts of the United States 
and Territories amenable to the same laws as are other 
persons In committing offenses defined in the act, and that 
it is the intention of the act to include the Jndian Territory 
as well as other States and Territories. The act refers to 
any Territory of the United States, either within or without 
the reservation, which means that the Territorial courts 


shall have jurisdiction of the Indian, no matter what part 
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of the Territory he is in, whether on his own allotted ground 
or not. An act of Congress was passed June 6, 1883, en- 
titled “An act to provide for holding a term of the district 
court of the United States at Wichita, Kansas, and for other 
purposes,” found in 22d Statutes at Large, page 400. This 
act, in substance, stretches the jurisdiction of the United 
States district courts of Kansas and Texas over portions of 
the Indian Territory. Sections 1839 and 1840 of the Revised 
Statutes provide that “the criminal laws of the United States 
Shall not impair the rights of person or property pertaining 
to the Indians in a Territory so long as such rights remain 
unextinguished by treaty, and that all such Territory shall 
be excepted out of the boundaries and constitute. no part of 
any Territory now or hereafter organized.” This act of 
March 3, 1885, either affects every reservation within all 
the Territories of the United States, and affects all of the 
Indians within the confines of our Government, and does 
away with the restriction in the act of June 6, 1883, and 
sections 1839 and 1840 of the Revised Statutes, or has no 
effect at ail and is unconstitutional and void. This honor- 
able Court in the case of the United States vs. Richard 8. 
Coxe, 18 Howard, 100, December term, 1855, has. decided 
that the Cherokee Nation, then as now occupying a portion 
of the Indian Territory, is to all intents and purposes a 


Territory of the United States. Page 103 the Court says: 


“A question has been suggested whether the Cherokee 
people should be considered or treated as a foreign State or 


Territory. The fact that they are under the Constitution of 


the Union, and subject to acts of Congress regulating trade, 
is a sufficient answer to the suggestion. They are not only 
within our jurisdiction, but the faith of the nation is pledged 
for their protection. In some respects they bear the same 
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relation to the Federal Government as a Territory did in its 
second grade of government under the ordinance of 1787. 
Such Territory passed its own laws, subject to the approval 
of Congress, and its inhabitants were subject to the Consti- 
tution and acts of Congress. The principal difference con- 
sists in the fact that the Cherokees enact their own laws, 
under the restriction stated, appoint their own officers, and 
pay their own expenses. This, however, is no reason why 
the laws and proeéedings of the Cherokee territory, so far as 
relates to rights claimed under them, should not be placed 
upon the same footing as other territories in the Union. It 
is not a foreign but a domestic territory—a territory which 
originated under our Constitution and laws.” 


[ also refer the Court to ex parte Crow Dog, 109 U. 8. 559 
showing to what extent the criminal laws of the United 
States can be stretched over an Indian reservation within 
the confines of an organized Territory, and also as to how 
the jurisdiction of the United States can be stretched over a 
reservation set apart for the Indians, and not within the 


limits of an organized Territory of the United States. 


POWER OF CONGRESS TO DEAL WITH THE INDIAN TRIBES UNDER 


THE CONSTITUTION, 


“The power of Congress to deal with the Indian tribes is 
found in article 1, section 8, clause 3, of the Constitution : 
“Khe Congress shall have power to regulate commerce with 
foreign nations, and among the several States, and with the 
Indian tribes.” The only other reference to the Indian found 
in the Constitution ts in article 1, section 3, and in the four- 
teenth amendment (which embraces all that is contained in 
article 1, section 3), and which reads: ‘All persons born or 
naturalized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the 
State where they reside. * * * ‘Representation shall 
be apportioned among the several States according to their 
respective number, counting the whole number of persons 
in each State, excluding Indians not taxed.™ 


8 
: ‘ction of th isti 
There is also the general enabling si- ,, . : e Constitu- 
. >» _, Ich reads: 
tion, section 18, article 1, paragraph 8, wh... a 


. | : | ‘WS Necessary 
“Congress shall have power to make all le) necessary 

i . . . > ° r Tora 

and proper for carrying into exécution the foregoi'® ee 
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and all other powers vested by this Constitution 
Government of the United States.” 

The above are the only references to the Indians found’? 
the Constitution, and the right of Congress to deal with 


them must depend on those provisions. 


WHAT ARE INDIAN RESERVATIONS ¢ 


Indian reservations are the tracts of land set apart by the 
United States Government for the exclusive use and occu- 
pancy of particular Indian tribes. They can be made by 
treaty or Executive order. The mode of establishing a 
reservation makes no difference. 

U.S. vs. William Martin, 8 Sawyer, 478. 
U.S. vs. Crow Dog. 


? 
ARGU MENT. 
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The act of March 3, 1885, is unconstitutional and void. 
(a) The power of Congress to regulate commerce with the 
Indian tribes does not authorize Congress to enact criminal 
laws regulating the Indians as to offenses committed among 
themselves on foreign reservations. (b) Up to March 3, 
1885, Congress has always recognized and held inviolate 


tribal rights and the social system of the Indian tribes on 
their reservations. (c) In all acts of Congress prior to that 
date (with one or two exceptions which, when brought to 


J 


‘ 
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the attention of this Court, have been declared unconstitu- 
tional), and in a}j treaties made with the Indians, and in the 
Rey ised Statutes. a clause has always appear d to the ettect: 
¥ Provided That nothing herein shall he cde med “as extend- 
Ing the jurisdiction of the United States to auhy crime com- 
mitted by one Indian upon another.” 

There are three features in this indictment which are pe- 
euliar. First. The crime is alleged to have been committed 
by Indians on a fellow Indian. Second. ‘The act is set forth 
as having been committed upon ali Indian reservation. 
Third. The reservation is set forth as being within the limits 
of a State, namely, the State of California. ln the certificate 
of division the sixth section reads: ‘‘ Whether the courts of 
the United States have jurisdiction or authority to try and 
punish an Indian belonging to an Indian tribe for commit- 
ting the crime of murder upon another Indian belonging to 
the same Indian tribe, both sustaining the usual tribal re- 
lations, said crime having been committed upon an Indian 
reservation made and set apart for the use of the Indian tribe 
to which said Indians both belong. This last section per-— 
mits the argument to extend to the fundamental principles 
upon which are based all dealings of our Government with 
[Indian tribes, and without the sixth section the argument 
would ne essarily be limited to the power ol Congress to 
control offenses committed by Indians, one upon the other, 


on a reservation within a State. 


The policy of our Government in relation to the Indians 
since the adoption of the Constitution has created for them 
a status which is anomalous and peculiar. ‘This status has 


not been changed nor has it been construed to be in any wise 
+) 
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different thay when defined by Chief Justice Marshall Tin 
the Cherokee case. (Cherokee Nation against Georgia Su- 
preme Court, 1831, 5 Peters). The reservation system is an 
outgrowth of the position taken by our Government and by 
the courts in construing the Constitution of the United States, 
which declares that “ Congress shall have power to fégulate 
commerce with foreign nations and among the several 
States and with the Indian tribes.” The Indian tribes have 
been defined to be semi-independent, political, and social 


> 


communities.” (Supreme Court, 1831; Cherokee Nation 
against Georgia, 5 Peters.) 

The Indian tribes are not foreign citizens or subjects, and 
cannot maintain a suit in the United States courts. (Karra- 
hoo, 1 Dillen, 544,1870.) The 14th amendment of the Con- 
stitution of the United States, which reads that “all persons 
born or naturalized within the United States and subject to 
the jurisdiction thereof are citizens of the United States and 
of the State wherein they reside,” does not apply to the In- 
dian tribes on reservations. (State of Nevada vs. McKinney, 
1 Westcoast Reporter, 413; U.S. vs. Bailey, 1 McLean, 234.) 

Thefdecisions adverse to the citizenship of Indians are 
founded on the peculiarities of tribal condition, and all 
rest upon the fact that children born of members of Indian 
tribes and within the United States are not born subject to 
the jurisdiction thereof. (U. 8S. vs. Osborn, 6 Sawyer, 406, 
1881.) | 

On March 3, 1817, Congress passed an act providing “that 
if any Indian or other person or persons shall, within the 
United Statés or within any town, district, or territory be- 


longing to any nation or nations, tribe or tribes, of Indians, 


commit any crime, offense, or misdemeanor which, if com- 


1] 


mitted in any place or district of country under the sole 


and exclusive jurisdiction of the United States, would, by 
the laws of the United States, be punished with death or 
any other punishment, every such offender, on being thereof 
convicted, shall suffer the like punishment as is provided 
by the laws of the United States for the like offense if com- 
mitted within any place or district of country under the 
sole and exclusive jurisdiction of the United States.” 

This act was declared void and unconstitutional in the 
case of United States vs. Bailey, 1 McLean, 254. 

This act is the nearest approach to the act under con- 
sideration in the case at bar that can be found, and the en- 
tire decision of this honorable Court in that case is directly 
pertinent. In this decision the Court declares that “the 
powers of the Féderal Government are limited. It possesses 
no powers but such as have been delegated. Congress has 
power to regulate commerce among the Indian tribes, which 
affords a wide scope for legislation. Congress has a right to 
select the means which have a direct relation to the object 
in the regulation of commerce with the Indians. But Con- 
gress cannot, under this investure of power, exercise a gen- 
eral jurisdiction over an Indian territory within a State. 
Congress cannot punish for an offense committed witliin an 
Indian territory which in any wise affects the commerce of 


the Indians.” 


Page 240 the Court says: 


“They have power to regulate commerce with the Indian 
tribes; consequently they may provide by law in what man- 
ner this intercourse shail be carried on, and impose penal 
sanctions for a violation of the law. But may they by rea- 
son of this special power assume a general jurisdiction and 


nt plaice Mae 2 ii te i A SMEBP ER 5 RR. 


ee a 


12 


prescribe for the punishment of alloffenses: If this may 


4 


be done under the power to regulate commerce with the In- 
dian tribes, why may it not be done in all other cases, where 
a limited power is exercised by Congress to effectuate a 
special object? 7 : 

(loner ss has powell LO regulate cothiinerce among the 
several Stat and if the same power, given in the same 


O 
words, lhh relation LO thie Indians 1) Ly be exercised, As con- 
tended, why may not Congress legislate on crimes for the 
states gen rally . 

That Congress has not this general power Is a proposi- 
tion too clear tor demonstration. The thing itself IS sO pal- 
pable that it is susceptible of no illustration. Who would 


attenipt, after reading the Federal Constitution, to prove by 
anv course of argument that this is a limited Government? 
The very instrument that gives existence to the Government 
imposes the limitations. 

“And is it not equally clear that where a special jurisdic- 
has be a OlVv i to Congress th general one cannot be Ci- 
ercised? Is not the jurisdiction under consideration special ? 
Does it not relate exclusively) LO the regulation of commerce 
with the Indian tribes? And does hot the aet in question 
provide for the punishment of a crime committed by one 
citizen upon another wholly disconnected from any intercourse 
with the Indians? If this be a constitutional provision the 
jurisdiction by Congress for the punishment of offenses in 
the Indian country, within the boundaries of any State, Is 
without limit. 

- Behleving thatin the passage of this provision of the act 
of LS17 Congress has transeended its constitutiona| powers, 
| feel bound to say so, and consider this part of the act as 


having no force or effect. 


In all the dealings of our Government with the Indians 
they have always been carried on either by open warfare 
or by the commercial relation, for in the act of 1817 above 
q 1oted there occurs a clause to the effect, ei Provided, that 
this act shall not refer to offenses committed by one Indian 


against another.” Why is it that this clanse has always ex 


isted in CVery treaty and in every act of Congress in relation 


othe Indians? Is it not because the Constitution recog- 


/ . , , , , 
"¢ izes the independent social system of the Indian tribes, 
ind does it lie in the power of Congress to obliterate this 
peculiar Sstutus, to destrov the reservation lines, and LO 
declare that the Indians on or olf reservations shall be. 

> - = pe 3 17 ‘ , +i , . 

amenable like all other persons committing acts which are 
offenses recognized by the citizens of the United States, 
y | and which may or may not be offenses within the social 


System of the Indians and within the limits of their 
tribes and reservations? The honorable Attorney General 
has traced the history of the Indian intercourse laws 
a. which have been adopted since the organization of the 
Government and has endeavored to prove that Congress 
has at all times exercised the power of enacting crim1- 
bial laws for thre Indian country. We beg LO differ directly 
with this conelusion. The first and second acts of Congress 


revulatrng trade and intercourse with Indian tribes, namely, 


the actapproved July 22, 1790, vol. 1, p. 157, Statutes at Large, 


>) 


and the act of March 3, 1799, same volume, 742, have no 
: egislation, except as to crimes com- 
mitted by citizens of the United States against Indians. The 
third intercourse act, approved March 30, 1802, vol. 2, of the 
4 Vt 
Statutes at Large, page 159, contains a clause by which the 
President may demand reparation of a tribe of Indians for 
offenses committed by them out of their own country—that 
is to say, it refers exclusively to Indians “who shall go over 
or cross said boundary lines into any State or Territory.” 
This act of 1802 remained in force until -1834. The 
act of 1817, above referred to, was passed in the interim 
and declared unconstitutional. The facets in the Bailey 


case were different from the case at bar, the offense having 
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been committed by a white man within an Indian reserva- 
tion. But the line of reasoning by which this Court de- 
elared said act unconstitutional applies directly to the facts 
in the case at bar. The act of 1854 contained a_ provision 
that the criminal laws should not extend to cases where the 
crime was committed by one Indian upon another. This 
clause was incorporated in the Revised Statutes and re- 
mained in force until the act of March 38,1885. This clause 
has been the outgrowth of the position given to the Indians 
under the Constitution and certified to and maintained by 
this Court and the inferior courts of the United States. The 
very idea of the reservation system is predicated upon the 
theory that the Indians are not citizens, are not foreign sub- 
jects, are not subject to the jurisdiction of the United States, 
except where a question of commercial intercourse is an 


element in the offense committed. 


The latest expression of this Court In regard to the status 


the Indians occupy is found in the casé of, Ex parte Crow 


‘Dog, 109 U. S., 556. Mr. Justice Matthews delivered the 


opinion of the Court. In that case the defendant had killed 
a member of his own tribe. which tribe had entered into a 


treaty with the United States. Among the provisions of 


that treaty occurred the clause: 


“And Congress shall by appropriate legislation secure to 
them an orderly government. They shall be subject to the 
laws of the United States, and each individual shall be pro- 
tected in his rights of property, person, and life.” 


Here is an’express stipulation on the part of the Indian 


tribes declaring themselves amenable to the laws of the 


> 
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United States; yet the Court declares that “they were, never- 
theless, to be subject to the laws of the United States, not in 
the sense of citizens, but as they had always been, as wards 
subject to a guardian; not as individuals, constituted mem- 
bers of the political community with a voice in the selection 
of representatives and the framing of the laws, but as a de- 
pendent community who were in a state of pupilage, advane- 
ing from the condition of a savage tribe to that of a people 
who, through the discipline of labor and by education, it was 
hoped might become a self-supporting, self-governed society.” 


Again, page 571: 


“Tt tries them, not by their peers, nor by the customs of 
their people, nor the law of the land, but by superiors of a 
different race, according to the law of a social state of which 
they have an imperfect conception, and which is‘opposed to 
the traditions of their history, to the habits of their lives, to 
the strongest prejudices of their savage nature; one which 
measures the red man’s revenge by the maximsof the white 
man’s morality. It is a case, too, of first impression, so far 
as we are advised; for if the question has been mooted. here- 
tofore in any of the courts of the United States the juris- 
diction has never before been practically asserted as in the 
present instance. ‘The provisions now contained in para- 
graphs 2145 and 2146 of the Revised Statutes were first 
enacted in paragraph 25 of the Indian intercourse act of 
1834, 4 Stat., 753. Prior to that, by the act of 1796, 1 Stat., 
479, and the act of 1802, 2 Stat., 139, offenses committed by 
Indians against white persons and by white persons against 
Indians were specifically enumerated and defined, and those 
by Indians against each other were left to be dealt with by 
each tribe for itself, according to its local customs. The 
policy of the Government in that re spect has been uniform. As 
was said by Mr. Justice Miller, delivering the opinion of the 
Court in UL nited States vs. Joseph, 94 U. as 61 t. O17: 

“*The tribes for whom the act of 1834 was made were 
those semi-independent tribes whom our Government has 
always recognized as exempt from our laws, whether within 
or without the limits of an organized State or Territory, and, 
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This act of March 3, 1885, makes the Indians amenable 
for acts which under our laws are defined as arson, burglary: 
larceny, murder, ete. If an Indian sees fit to burn his neigh- 
bor’s wigwam, what question of commercial intercourse there 


; 


arises * None whatever 

If Congress has authority to make them amenable for the 
offenses defined in this act, it ean include all the offenses in 
the calendar. Yet if an Indian take upon himself severai 
wives, or see fit to put rings through his daughter’s nose as 
a religious ceremony, what question of commercial inter- 


course would there arise? None whatever. Congress has 


been given no eyes with which to see these things. Under 


the indictment as drawn no element of commerce enters In 
it. A question of commerce can possibly enter into the com- 
mission of the act of murder in six different ways, in which 
either ap Indian or a reservation ts affected 

Ist, an Indian kills a white man on a reservation; 2d, an 
Indian kills a white man off a reservation; 3d, a white man 
kills an Indian on a reservation; 4th, a white man kills an 
Indian off a reservation; 5th, an Indian kills an Indian off 
a reservation: 6th, a white man kills a white man on a res- 
ervation. 

But if an Indian killsan Indian on a reservation there is 


‘link betwen the Government and the Indian 


1g 


no connecti! 
in such an act which. under the Constitution of the United 
States as it now stands, would give the Federal Geverrment 


jurisdiction. 


The act of March 3, 1871, which provided that “no In- 
dian nation or tribe within the territory of the United 
States shall beacknowledged or recognized asan independent 
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nation, tribe, or power, with whom the United States may 
contract by treaty, but no obligation of any treaty lawfully 
made and ratified with any such Indian nation or tribe prior 
to March 3d, 1871, shall be hereby invalidated or impaired,” 
in no wise affects the caseat bar, as the Hoopa reservation was 
established in 1864, and also for the reason, as we submit, 
that no act of Congress, under the Constitution as it now 
stands, can change the status of the Indian tribes. In 
U.S. vs. Holliday, 3 Wallace, 407. this Court sustained the 
constitutionality of an act‘of Congress making it penal to 
‘sell spirituous liquor'to an Indian. In order to sell liquor 
to an Indian a commercial relation must arise: consequently 
Congress has the power tocontrol it and to say that no liquor 
shall be sold. Congress can cut off all communication with 
the Indians. But suppose that one Indian manufactured a 
liquorof his own on his reservation and disposed of it among 
the members of his tribe, would Congress have any right 
to interfere and prevent the commission of such an act? 
We submit that it would not.. This illustration, we believe, 
shows the line clearly which limits the power of Congress 


to deal with the Indans in matters of this kind 


; I. 


Congress, under its investure of power to regulate com- 
merce among the Indian tribes, cannot exercise a general 
and exclusive jurisdiction over an Ind an reservation within 
a State: (a.) Congress cannot punish for an offense com- 
mitted on an Indian reservation within a State which in 
no wise affects the commerce between the Indians and the 


United States Government. (4.) An Indian reservation 


within a State is not a territory of the United States over 


’ 
' 


19 


which the Federal Government has exclusive jurisdiction, 
as in the case of United States arsenals, &c., unless there has 
been a cession of jurisdiction by the State to the Federal 


Government. 


There is nothing in the act of admission of the State of 
California or in any subsequent acts which cede to it the 
exclusive jurisdiction of the Hoopa Valley reservation. 
Undoubtedly Congress has exclusive contro! of the Indians 
on a reservation in a State, so far as commercial intercourse 
is concerned. This jurisdiction refers exclusively to the 
commercial relation ; but if Congress, by this act of March 
3, 1886. takes the position that the status of the Indians 
does not preclude our Government from exercising compkete 
criminal jurisdiction over them it then follows that the In- 
dians are amenable to the criminal laws of the State within 
which the reservation lies. If a white man murdered a 
white man upon the Hoopa Valley reservation he would be 
amenable to the laws of the State of California. In other 
words, the jurisdiction of the United States arises from the 
fact that the question of commerce enters into the commis- 
sion of the offense, and which must clearly appear; and if 
no question of commercial intercourse is apparent in the 
offerise when committed on a reservation within a State the 
offense, if punishable at all, must be so under the laws of 
the State in which it was committed. (U.S. vs. Holliday, 3 
Wall, 407; U.S. ws. Cisna, 1 McLean, 254; U.S. vs. Bailey, 
supra; State of Nevada vs. Mckinney, 1 West Coast Re- 
porter, 413; U. S. vs. Ward. 1 Woolworth, 17: U.S. vs. Yel- 
low Son, 1 Dillon, 345; Ex parte Reynolds, 18 Albany Law 


Journal, p. 8.) 
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We respectfully submit that section 9 of the act of March 
3, 1885, is unconstitutional and void, and that the circuit 
court for the district of California is without jurisdiction or 
authority with which to try these defendants, and that they 
should be discharged. 
JosEPH D. REDDING, 
Attorney for Defendants. 


* 1 
Pie 
7 

: 


ADDENDUM. 


ITT. 


In the Crow Dog case this Court declared that in order to 
change the policy adopted by the Government toward the 
Indians from the commencement and maintained up to the 
present, and in order to change the status of the Indians, a 
clear intention on the part of Congress to do so would have 
to be apparent 

We submit most strenuously that this act of March 3, 1885, 
declares no such intention. The act is an act to provide for 
the current expenses of the Indian Department and for 
carrying out treaty stipulations with the Indians, and for 
other purposes. The body ot the act is for the very opposite 
purpose of fulfilling treaties and bargains with the Indians, 
and for continuing them in their tribal independence. The 
last clause of the act is an effort to make them amenable 
like all other persons for the commission of certain crimes 
among themselves. 

This is utterly inconsistent and irreconcilable with the 
title and body of the act 

[i the Indians are henceforth to be regard d and ruled by 
our laws the same as all other persons, then all idea of treaty 
stipulations, tribal rights, and reservations, must be wiped 
out, obliterated, and done for, forever. 

TL is can only be accomplished by a direct and sweeping 
act of Congress declaring the single avowed intention of so 


doing. Any other act, such as the one under consideration, 


which in its title and in its principal provisions is passed for 
the purpose of “ fulfilling treaties,” etc., cannot accomplish 
this object by tacking on atthe end a clause declaring them 
amenable to our laws for offences committed among them- 
selves, and such an act is not a clear declaration of in- 
tention on the part of Congress. 

We have argued in the body of our brief that it is not 
within the constitutional power of Congress to change the 
status of the Indian tribes. This we submit is correct, Con- 
gress can refuse longer to recoguize the tribes and thus 
end the matter, but it cannot seek to interfere with and 
change the social system of the tribes, and in the same 
breath proceed to carry out treaties and negotiations with 
them. 

Section 9 of the act of March 3, 1885, is without effect and 
void. f 
Respectfully, 


Josern D. REDDING 


